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SUPPLEMENT 


HINDU LAW. 


LANDLORD & TENANT 


HINDU LAW — Gift — Construction—Absolute es¬ 
tate—Malik. 

Sembli: Words in a deed executed by a senior 
Thakur to a junior member that “you and your 
vavsa varas are tualikhs, mukhtiyars, dhanis ’of 
a village, confer an absolute estate on the doDee. 
(Mr. Ameer Ah.) Pratab Singh Shevsingh v. 
Agar Singh Raisingji. 17 A. L.J. 622 : 

2 1 Bom. L. R. 496 : 1 U P. L. R (P.C.) 39 : 

(1919) M. W. N. 813 : 10 L. W. 339 : 

24 C. W. N. 57 : 60 I. C. 467 (P. C.) : 

36 M. L, J. 511. 

[On Appeal from 28 I. C. 629 : 17 Bom L.R. 273.] 

- Impartible estate — Acquisitions — 

Succession to—Hindu and Mahomedan Laws 
Distinction — Non-talukdar's property — Oudh 
Estates Act (l of 1869). Ss. 8 and 10. 

Unless there be a custom by which self-acqui¬ 
red properties in a Mitakshara family become 
part of the ancestral estate or unless it be shown 
that the acquirer intended to incorporate such 
acquisitions with the impartible estate of 
which he is the holder, they descend by the 
ordinary law of inheritance The onus of proving 
a custom dehors the general rule would lie on the 
person averting it. 40 I. A. 120 Kef. The Maho¬ 
medan Law however makes no distinction be¬ 
tween ancestral and self-acquired property, and 
recognises no principle of differentiation in the 
matter of lineal and collateral succession. If 
therefore a custom of impartiality governs the 
succession to the ancestral estate, the presump¬ 
tion is that it attaches also to the personal acqui¬ 
sitions of the last owner left by him on his death, 
and it is for the person who asserts that these 
properties follow a line of devolution different 
from that of the estate to establish it. Where the 
name of the predecessor of a talukdar (a Mahome¬ 
dan) was entered in the list 2 prepared under S. 8 
of the Oudh Estates Act and the talukdar acqui* ' 
red properties subsequently, the non-talukdari 
property is presumably subject to the custom of 
devolution to a single heir This is so even if the 
talukdari estate is held under a primogeniture 
sanad. (Mr Ameer Ali,) Murtaza Husain Khan 
v. Muhammad Yasin Am Khan. 

38 All. 552 : 20 M. L. T. 362 : 14 A. L. J. 1083 : 

18 Bom. L. R. 884 : (1916) 2 M. W. N. 666 : 

25 Cr. L. J . 1 : 19 0. C. 290 : 1 Pat. L. W. 122 : 

21 C. W. N. 410 : 4 0. L. J. 8 : 4 L. W. 638 5 
43 I. A. 269 : 36 I. C. 299 (P.C.) : 31 M. L J. 804 : 

[On Appeal from 16 O. C. 290 : 22 I. C. 677]. 

- Impartible estate — Maintenance—Right 

to—Junior members—Customary right—Proof of 
unnecessary' if judicially recognised. 

An impartible Zamindari is the creature of cus¬ 
tom. It is of its essence that no co-parcenary in 
it exists. Apart therefore, from custom and rela¬ 
tionship to the holder the junior members of the 
family have no right to maintenance out of it. 10 
All. 272, 22 Mad 383 Rcl. A custom entitling the 
sons of the bolder to maintenance has so often 
been judicially recognised that it is not necessary 
to prove it in each case. 24 Mad. 147, Kef. There 


is no invariable custom by which any member of 
the family beyond the first generation from the 
last holder can claim maintenance as of right 5 
Cal. 259. Appr. (Lord Dunedin .) Gangadhar 
Kama Rao v. Raja Of Pittapur. 

41 Mad 778 : 24 M. L. T. 276 : 16 A. L. J.833 : 

28 C. L. J. 428 : 5 Pat. L. W. 267 : 

20 Bom. L. R. 1056 : 23 C, W, N. 173: 

(1918) M. W. N. 922 : 45 I. A 148 : 

47 I. C. 354 (P. C.) : 35 M. L. J. 392. 

[On Appeal from 39 Mad. 396 : 

28 M. L. J, 624: 29 I. 0. §56 : 

(1915) M W. N. 369 ] 


- Minority and guardianship — Testamen¬ 
tary guardian—Joint family. 


The sole adult member of a Mitakshara co¬ 
parcenary whether a father or manager, has no 
power to appoint a testamentary guardian for the 
co-parcenary properties of the minor co-parceners 
13 M. I. A 209 ; 25 All 407 (P. C.). Dist. ; 38 Bom 
94 Dist. ; 21 I. C 848 ; 29 I. C. 475 : 40 Mad. 672 
Foil. [Ayling. Coutts-Trotter and Stshagin 
Aiyar, J J.) Chjdambara Pillai v. Rangasamy 
NAICKER. 41 Mad. 561 : 23 M. L. T. 266 : 

( 1918) M. W. N. 265 : 7 L. W. 454 : 

45 I. C. 905. (F. B.) 


[Also 21 I. C. 848 (Mad): 29 I. C. 475 (Mad); 

40 Mad 672 : 34 I. C. 766. 

39 M. L. J. 381]. 


- Succession—Exclusion from — Disqualifi¬ 
cation — Personal. 

Disqualification for succession under the Hindu 
law is purely personal and the rights of the issue 
of a disqualified person not affected. (Lord Dune¬ 
din.) Gaxghhar Ram Kao v. Raja of Pithapur. 

41 Mad 778 : 35 M L J 392 :24 M. T.. T. 276 : 

16 A. L. J. 833 : 28 C. L. J. 428 : 

5 Pat. L . W. 267 : 20 Bom. L. R 1056: 

23 C. W. N. 173 (1918i M. W N. 292 : 

45 I. A. 148 : 47- I C. 354 : (P.C.) 

[On appeal from 39 Mad 396 : 

(1915) M. W. N. 369 : 29. I. C. 356 : 

28 M. L. J. 624, J 


LANDLORD & TENANT 

Covenant for renewal 
—Provision for to be express—Implied from past 
renewals. 


Pritna facie a lease for a term does not import 
any right to a renewal of it, On the contrary it 
pritna facie implies that the lessee’s right to the 
permises demised ends with the term. The past 
renewals of the lease by the lessor at the termina¬ 
tion of each term, are acts of grace the repetition 
of which could not Per se create a legal rigt to its 
continuance. (Lord Atkinson.) Secretary of 
State v. Kaj Bai Bai. 39 Bom. 625 

42 I. A. 229 : 19 C. W. N. 1087 : 13 A L. J. 953 

(1915) M.W.N 663 ; 18 M. L. T. 179 
2 L. W. 731 : 17 Bom. L. R. 730 : 23 C. L. J 1 

30 I. C. 303 (P.C) : 29 M L. J. 242. 


[Reversing 13 Bofn . L. R 609 : 11 I C. 948 ] 
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EARNEST MONEY. 

See (l) Contract act, s. 73. 

(2) Damages. 

(3) T. P.*AOT, 8 s. 54 AND 55. 

EASEMENTS AOT (Y OF 1882). 

- Scope of. 

Easements Aot is a complete Code and only 
in plaoes where it ie oot id torce, the CourtE rely 
upoD English sources for lh9 law of easements 
and upon justioe, equity and good conscience. 
(Chatterjee and Richardson, JJ.) 61 TAL 
CHANDRA V. ALLEN. 84 1.0. 450 = 

20 C.W.N. 1188. 

- Scope—Limitation Act—Application. 

The Limitation Aot ip remedial and gives a 
right where there is no other right at all but it 
does not exolude or interfere with other titles 
and modes of enjoyment. 5 M. 263 ; 5 M. 226 ; 
6 0. 812 ; 35 0. 861 ; 14 B. 222 ; 10 C. 214 ; 8 
0. 966 ; 7 C. 432, Pol. (Sadasiva Aiyar and 
Dakewell, JJ.) MUTHU GOUNDRN v. AN- 
ANTHA OOONDEN. 29 M L J 688 = 

18 M L T. 476 = 2 L W. 1107 = 
31 I.C. 828= (1916) 1 M.W.N. 113. 

-S. 2 — Mirasi village—Right of Qovt, 

to regulate water. 

oo Where a part of the source of irrigation for 
a ryotwari village is a Govt, tank, A/irasdars 
who have from time immemorial cultivated 
their wet lands with the tank water have a 
preferential right to irrigate from the tank 
over assignees of waste land from the Govt. 
(Wallis, C J, and Seshagirt Iyer, J ) 8 ECY. OF 
State for India v. Brirangachariar. 

51 I.C 784. 

• 

- 8 . 2— Right of Government —Ryotwari 

proprietor. 

A ryotwari proprietor oan olaim a supply of 
water lor irrigation of his. lands from a Govt, 
ohannel. But it is for the Govt, to distribute 
water in any way it thinks fit. (Abdur Rahim 
and Napier, JJ.) MAHANKALI LaKSHMIAH 
U. Karnam NARAYANAPPA. 84 M LJ. 428- 

(1918) M.W.N. 276 = 48 I.C. 80 = 

23 M.L.T. 387. 

‘ 2 —Ryotwari land—Right of Govt. 

l0 regulate water. 


EASEMENTS ACT (Y of 1882), S 4. 

No one has any right to interfere with the 
Govt.'s exeroise of its general power of distri¬ 
buting aud limiting the supply of water for 
irrigatiou in ryotwari villages. But if the 
Govt, olaims up water and prevents it from 
going to plfi ’s l*Dd there is a right of euit. 
(Aylmg and Hannay, JJ.) 8 lVASAJL*M IYER 
V. RAMKRISHNA AIYAR. 26 I.C. 18 = 

(1914) M.W.N. 788. 

- 8 . 2— Irrigation—Control of Govt . 

over. 

The oonstruotion and control of works and 
sources of irrigation is the special function and 
duty of the Govt, in India. 1 I A. 364 ; 28 M. 
539, Ref. (Benson. C.J. and Baktwell, J.) 
Papala Narayanaswami Naidu V. PEN- 

SAL AN I KANNIAPPA NAIDU. 

(1912i M.W.N. 496= 14 I 0 . 261 = 

24 M L.J. 36. 

- 8 . 3 — Effect of — Limitation Act, 

Ss. 26 and 27— Ceniral Provinces. 

8 . 3 of Iho Easements Aot repeals, so far as 
the Central Provinces are concerned 8 s. 26 
and 27 of the Limitation Aot and the definition 
of easement oomaiDed in that Aot. \ALtlra, 
A.J.O.) 8 ITARAM V. PETIA. 43 I C. 962 = 

14 N.L.R 88 . 

--Si. 4, 82— Permissive user—No ques¬ 
tion of easement arises—Bar to acquisition of 
right. 

Where in a suit for a declaration of a right of 
easement and for demolition of a certain build¬ 
ing oreoted by defendant so as tc infringe the 
right it was found that the iRer of the defend¬ 
ant’s land by the plaintiff.- for the purposes 
of preoeesion as alleged by them was with ihe 
permission of tho defendant. Held that no 
question of easement could arise, as the* user 
of the defendant's land was permissive. ( Bantrji 
and Gokul Prasad, JJ.) Panna LaL v. 
Bohra Panna Lal. 21 a.l J 486 = 

L R. 4 A. 274 = 1924 All 50. 

-Sb. 4 and 33— lnj unction—Easement 

— Branches over hanging- T>ee growing partly 
on plff.'s and partly on de/t.'s land. 

A person has no right to out of! the over¬ 
hanging braDohes and the penetrating roots of 
a tree belonging to his neighbour when tho 
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EASEMENTS ACT (Y of 1892), S. 4. 

tree i 9 growing partly od his land and partly on 
hi* neighbour’s land for many sears p*st. 

(Macleod . G.J. and Beaton, J.) BOMESHVAR 
Jetalalo. Chuni Lal Nageshwab. 

22 Bom L.R 790 = 97 I C. 944 = 44 B. 709. 

_ 8 s. 4 and 43 — Right to projection. 

The definition of easement in the Act applies 
tc a projection of eaves in a dry oountry as 
well to a oountry having abundant rainfall, 
the purpose of the eaves being only to d^oharge 
rain water. If a right to project eaves over 
a particular height has been acquired, the 
height can be raised so as not to throw increa¬ 
sed burden on the servient tenement. [Scott. 
C-J. and Beaman, J.) MULIA BHana v. BUN 
dar Dana. 38 Bom. 1 = 21 1 0. 352 = 

i5 Bom. L.R. 876. 

S. 4— Eaves—Overhanging, 


EASEMENTS ACT (Y of 1882), S. 7. 

-Ss. 4 and 7— Right to gather fruits 


The possession of a pankh or eaves over 
hanging auother’s land is an easement and not 
an occupation of his property. (Scoff. O.J. and 
Chandavarkar, J.)“CRHOTA Lalv MaNI Lal. 

87 Bora. 491=20 1 C. 246 = 
19 Bom. L R. 891. 

_3, 4 —Right to bury in another's land 


is nof an easement. 

The right to bury in another’s land does 
not (all within the general definition of 
“ Easement.” It oaunot be deemed a right 
imposed for the beneficial enjoyment of land. 
The law does not reooguizs also an easement 
by prescription oreatod by the mere foot that 
dead bodies are plaoed in graves on the land 
of another and permitted to remain there for 
the prescriptive term. The Court will not 
oreate a now speoits of easemeot if the ease¬ 
ment olaimed constitutes a nuieanoe. But 
where the owner of the land has aoquiesoed 
in the burial of dead bodies, a Court ot justice 
may prevent the deseoration of the graves. 
(Moorkerjee and Panton, JJ ) GOPAL KRISHNA 
v. ABDUL. 66 l.C. 640 = 34 C L J. 319. 

S. 4 — Right of way not appurtenant to 


a dominant tenement is not easement. 

Private rights of way if not appurtenant to a 
dominant tenement, like publio rights of way, 
are not easements. They are rights in gross ana 
can be enforced as suoh. (Newbould and tSuck- 
land. JJ.) BALAI Chand Pal p Panohc 
Gopal Beal. bh i u. aw. 

Ss 4 and 90— Servient tenement— 


falling on reightour's land is not an easement • 

A right to go on to a neighbour's land to 
gather the fruits that fall there from a portion 
of a tree alleged to belong to the plfl. is not an 
easemeut within the meaning of 8 4 of the 
Eisements Aot. S-ioh a right cannot be ac¬ 
quired bv prescription. (1895) A. C. I, Foil. 
(Coutts Trotter and Ramesam, JJ ) SaRANGA- 
PANI AIYANGAR V. SaDAGOPA NaIDU- 

43 M L J 152= 16 L W. 98 = 
(1922; M.W N 421 = 31 M L T. 78 H C.) = 

1922 Mad 398. 


Ss. 4 and 19— Easement—Artificial 


Reciprocal — Easement — Right of servient 
owner to tnstsf on continuance of easement. 

It is not possible to acquire a reciprocal 
easement for the benefit of tho servient tene¬ 
ment by the exercise of an easement by the 
dominant owner. The existence of an ease¬ 
ment is only for the benefit of the dominant 
owner and the servient owner has no right to 
insist on its oontinuanoe or to oUim damages 
on its abandonment. (Mookerjee and Btach- 

oroft, JJ.) Binal Chandra chakravarty 
v. Chandrakanta Chakbavarti. 

22 1,0. 814 = 19 C L J. 49. 


structures—Drying clothes, etc .— User as of 
right. 

Easements can be acquired over artificial 
structures such as flat masonry, or roofs of 
shops. These are lands within the meaning of 
S. 4. A general right of easement to use a 
roof as a plaoe for setting or drying olothes or 
for other purposes can be acquired under the 
Act. User may be either by the domiuant 
owner or by his tenants beyond the statutory 
period. User without permission is user as of 
right. (Lindsay . J. O.) GaNBSH PRASAD 

v. khuda baksh. 

21 O.C. 78. 


—S. 4— Natural right and right of ease¬ 


ment disiinguished. 

The right inoident to the ownership of land, 
in the nature of easement but not a right of 
easement as suob, is called a natural right and 
is diatinot from the right of easement. Where 
one is claimed, the other does not arise. (Das 
j.) mohendba Nath Ghosb v. Nabin 
CHANDRA GHOSE. 97 I.G. 804. 

-S 4. 

The right to hunt in a jungle and to appro¬ 
priate the game is a right known in English 
Law as a right to profit apprendre in gross. 
(Mullick and Jwala Prasad, JJ.) , Maharaj 
Bahadur Singh v Gandauri Singh. 

2 P.L J. 323 = 39 l.C. 868 = 

2P.LW, 282. 


- 8 . 7 — Natural stream — Diversion — 

Right to protect one's properly—Extent of. 

No one has power, for the safety of bis own 
property, to direot er interfere with a natural 
stream running in a natural outlet, and if he 
does so he will be liable in damages to aDy one 
who is injured by bis act. The right of a person 
to protect his land from extraordinary floods 
extends to the doing of anything wbioh is 
reasonably necessary to save his property. But 
he oannot aotively adopt such a course as 
might direot the mischief from his own land to 
the land of another person. (Lindsay and 
Kanhaiya Lal, JJ.) MOHAMMAD SAMI ULLLH 
v. MUKUND LAL. 19 A L J. 736 = 

3 U.P.L.R, (All.) 131 =63 l.C. 980 = 

43 A. 688 . 
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EASEMENTS AOT (Y of 1882), S. 7. 

--S. 7 —Right to discharge rain water 

from high land over low land—Natural 

right. 

Where the rain water falling on plff.’d land 
whioh is on a higher level, flows aoross deft.’a 
land whioh is on a lower level, the plff.’s right 
is a natural right ( exjure natural ), not acquired 
by prescription and cannot be interfered with 
by the deft. 1 Mad. 335; 29 Mad. 539 Kef. 
IBanotji J.) AMBIOA 8ARAN 8INGH v. DRBi 
9INGH. 24 1 C. 91= 12 A.L.J, 683. 

-- Si. 7 and 13 —Natural right—Right to 

light and air —Privacy—Easement by implica¬ 
tion — Partition. 

There is no easement for the free access of 
privaoy. Every one may build upon or otherwise 
utilise his own land regardless of the fact that 
his doiog so involves an interference with the 
light which would otherwise roaoh the land and 
building of another person. On the othec hand, 
every man may open any number of windows 
looking over his neighbour’s land, for the 
interference with a neighbour’s privacy or with 
his prospect does not by itself, give the latter a 
oauso of action, in the absenoo of o.her circum¬ 
stances. If windows are opened, the neighbour 
may, by building on his own land obstruct the 
light whioh would otherwise reach them. 
Whether a grant of au easement arises by 
implioation on a oonveyanoe of land doponds 
on the intent of the parties, whioh must olearly 
appear ; in order to determine the intent the 
Oourt will take into consideration the oiroum- 
stanoes attending the transaocion, the 
partioular situation of the parties and the state 
of the thing granted. This prinoiple holds 
only where there is no express oontraot relating 
to the matter for, where there is a valid express 
agreement (airly made the law does not indulge 
in presumptious and the rights of thb parties 
will be upheld aooording to the terms of such 
agreement; in such oiroumstanoos, no question 
arises as to grant of easement by implication 
Where the owner of an entire traot of land 
or of two or more adjoining paroels employ a 
part thereof so that one derives from tho other 
a benefit or an advantage of a oontinuoui and 
apparont nature, and sells the one in favour of 
whioh suoh continuous and apparent quasi- 
easement exists, the easement being necessary 
to the reasonable enjoyment of the property 
granted, will pass to the grantee by implication. 
Ewart v. Cochrane, (1861) 4 Mao. H L. 117 ; 
Wheehlen v. Burroivs, 12 Oh. D. 31 ; Bayley v. 
0,W My. it Co., 26 Oh. D. 434 ; Brown v. 
Alabaster, 37 Ch. D. 490 ; Watt v. Kelson. 6 Oh. 
A. 166 ; Swan v. Cotton, (1016) 2 Cb. 459, Rel. 
The same prinoiple has been applied to parti¬ 
tion of joint properties. On a severance of 
tenements by a partition of joint property, and 
in the absence of a contrary intention, expressed 
or nooossarily implied, all suoh easements as are 
apparent continuous and necessary for enjoying 
any of the undivided shares when the partition 
was eflooted, pass to tho oo-parcenera to whom 
suoh shares are respectively allotted in 
aevoralty. 14 0. 79T ; 26 C. 616 ; 8 B.H.O R. 


EASEMENTS ACT (Y of 1882), S. 7. 

181 ; 14 B. 452 ; 29 M 495. (Mooherjee and 
Chotzner, JJ.) 8AROJINI DEBI v. KRISHNA 
LiL HaLDAR, 36 C.L J. 406 = 

1923 Cal. 236. 

— — S. 7 — Water rights — Natural rights 
— Interference. 

Every person has a right to do auything on 
his own land with regard to the diversion, 
storage or the uses of water in any way he 
chooses provided that he does not allow or 
oause that water to go upon his neighbour’s 
land so as to affect it in somo other way than 
the way in whioh it had been affected before, 
A person has no right to obstruct the water of 
a stream except to the extent to which ho baa 
had proscriptive use. ( Richardson and Walms- 
ley, JJ.) Erali.jool Tea Co., ltd. v. 
Nagendro Nath. 41 I.C. 47. 

-S. 7 — Latrine on another's land — 

Enjoyment lor a long time. 

An easement right to keep a latrine ou 
another man’s land is unknown to law and 
oaunot be acquired by proscription. The aot 
of tho plff. was in the nature of a trespass and 
he might oontend for a title by adverse posses¬ 
sion but suoh a plea would not now be allowed. 
(Mookerjee and Richardson, JJ.) HERALAL 
ROY y. LOKENATH SHAHA. 29 1 C. 863 = 

19 C W.N 864. 

-8. 7 —Flow of water—Difinite chan¬ 
nel—Absence of, 

Tho fact that the water, discharged from a 
dominant tenement fljws over the servient 
tenement without a definite ohannel, cannot 
p-ovent tho acquisition of an easement. 8 C. 
W.N. 244, Overruled. Uenkins, Harrington, 
Stephen, Mookerjee and Holinwood, JJ.) 
Munshi Misser u. Bhimrajman. 

40 Oal. 468 = 17 C L J. 388 = 
18 I C 821=17 C W.N 306 (F B ). 

-S. 7 — Riparian rights can be acquired 

by easement. 

Obiter:— Even the rights of the riparian 
owners may be aoquired by oasement. ( Shadi 
Lai C. J. and Le-Rossignol, J.) Bali Ram 
y. BELA 8INGH. 1923 Lah. 694. 

;-S 3 . 7 and 13 Natural stream—Mean¬ 

ing of—Rights of riparan owners—Prescrip¬ 
tion. 

Where the water of a river during its oourse 
is largely inoreased in volume by percolation 
cannot be said to bo a stream with ohannel. 
1897 A 0. 129, Fall. Where the plff*. have been 
using the water for more than 20 years but not 
»9 of right they oannot be said to acquire by 
prescription a right to the use of suoh water. 
(Martineau, J.) Nagina Singh y. MALHI 

61 1.0. 168 = 3 Lah. L.J. 333. 

-■'•8. 7— Ownsr—Meaning of. 

Owner does not necessarily mean absolute 
owner. It also iaoludes limited owners such 
as lessees or persons haying derivative interest 


7 


CIVIL DIGEST, 1911—1923. 


8* 


EASEMENTS ACT (Y of 1882), S. 7. 

io the property. (Abdur Rihim and Phil - 
lips. Jj.) VaINYANKANDI V THAYITHOT- 
TATHIL. 42 Mad. 567 = 37 M.L.J 28 = 

(1919) M.W.N 305 = 26 M L.T 48 = 

80 l.C. 291 = 10 L.W. 87. 

-Sa. 7, 11 il) and 22 —Natural right — 

Water brought on land for cultivation — 
Right to discharge on land of lowtr proprie¬ 
tor — Easement —Injunction. 

Per Sadasiva Iyer, J.—The term, " Datural 
right of drainage” strictly so called covers only 
the right to allow raiu water lalliDg on land of 
a naturally higher level to drain of! by surface 
fliw aiong whatever lines the water oould find 
It9 way on the neighbouring land. The right 
to drain ofl water brought according to the 
ouetom and usages of the oountry along irriga¬ 
tion channels upon the land may also be said 
to be a natural right. Per Phillips, J.—An 
owner of laud oau have no natural right to pass 
the water, which has come upon bi9 land 
artificially to his adjoining land. Where the 
upper field is watered by an irrigation source, 
a right to pass such water away from the field 
cannot be a natural right but ody a prescrip¬ 
tive or customary right. Under 8. 22 of the 
Easements Aot the easements must be exercis¬ 
ed in the way least onerous to the servient 
owner aDd must at his request be confined to a 
determinate part of the servient heritage. 
(Sadasiva Atyar and Phillips, JJ.) DORAI- 
SAMI MUTH1R1YAN V. MUTTACBI. 

23 M.L.T. 210 = 44 l.C 500 = 
(1918) M.W.N 167. 

-Ss. 7 and 1 —Riparian rights —Irri¬ 
gation— Rights of mittadar to dam channel — 
Right of lower owners. 

Eaoh upper owner in a system of conneo 
ted tanks in different mxttas or villages supplied 
with water by or through a permanent or 
artificial ohannel, is entitled in the flood seaeon, 
to fill his tank, whioh is of sufficient storage 
capaoity for the Ayakai and he must eubjeot to 
this, allow the watbr to flow freely on the lower 
tank till the last of them is supplied. What¬ 
ever may be the means adopted to let out the 
surplus, the owner of the tank, in such cases, 
cannot increase the storage oapacity of his tank 
beyond the oapaoity at the beginning which, 
in many cases oan only be proved by the oueto- 
mary Ajw of water. (Abdur Rahim and Srini¬ 
vasa Iyengar, JJ.) SECRETARY OF STATE 
V. FALaNIYAFPA PlLIiAI. 22 M L T. 345 = 

(1917) M W.N. 571 = 41 l.C. 24 = 6 L W. 572. 

-Sa. 7 and 35— Natural stream. 

An occupier ot abutting lands cannot be 
restrained in his exercise of bis natural rights, 
simply because be becomes a lebsee of other 
laDds nob abutting. Where the water of a 
stream has been used for irrigating only abut¬ 
ting lauds, the owner of abuttmg lands cannot 
he restrained from usiDg more than a reason- 
i.oi’- quantity by another to whom no material 
diminution in supply is caused. The actual 
and not a mere threatened use of the water 
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flowing through a natural stream to irrigate 
lands other than those abutting on the stream 
gives a right to sue. An ocoupier of Zemin- 
dari lands is an “ owner ” within the m<aoiDg 
of ill. (;) to the eeotion. (Tyabji and Spen - 
cer, JJ.) GOPICHETTI N A RA YANASWaMI 

Naidu v. Madala Venkanna. 

24 l.C. 685 = (19 14) M.W N. 481. 

-S. 7— Right to drain water—Natural 

right. 

The lower proprietor owes a natural servi¬ 
tude without claim to compensation to the 
higher, in respect of water naturally flowing 
upon it ; but the higher land owner oannot 
exoeed his natural right by sending water not 
going there naturally. Short of this the upper 
owner may interfere with the flow of water. 
(Sankaran Nair and Oldfield, JJ). 8ANKAR- 
appa Naickar v. Pari Naicker. u* 

38 Mad. 149 = (1913) M W N.’640 = 
21 I C. 62- 25 M L J. 276. 

- S. 7 —Riparian owner—Right to irri¬ 
gate lands—Extent of. 

A riparian proprietor is entitled to use the 
water of the stream for irrigating his lands 
without causing injury to the other riparian 
proprietors. Erecting a dam aoross the bed 
of the river is a common method of using the 
water of a stream by a riparian proprietor. A 
riparian proprietor should not take more 
water than he was taking before but oan use 
the water to raise wet crop in lands in which it 
was customary to raise only dry orops. (San- 
karan Nair and Abdur Rahim, JJ.) SECRE¬ 
TARY OF State v. ambalavana Pandara 
Sannadhi. 18 1 C 294 = 

87 Mad. 3b9 (Note.) 

- S. 7 — Natural right—Right to fishery 

— Defendant on ownership of soil or right to 
occupation. 

The ownership of free Datural elements, such 
as air and water, and of all wild animals living 
therein is obtained by oocupanoy or appropria¬ 
tion. It is a right incidental to the ownership 
of the land upon which the air or the water 
lies, just as much as is the right to make the 
silt deposited by rivers or the lava thrown up 
by a voloano or the rain or snow falling from 
the sky. (Mulhck and Ross, JJ.) HENRY 
IllLE Co. v, SHEORAJ RAI. 8 P L T 53 = 

64 1 0. 343= 1922 P. 9. 

% 

- S. 7 — Easement— Benefit of, exists only. 

for dominant tenement — No right of servient 
owner to insist on continuance by dominant 
owner. 

An easement exists for the benefit of the 
dominant tenement alODe and the servient 
owner oannot insist on its continuance by the 
dominant owoer or olaim damagesfor abandon¬ 
ment. If however water running through an 
artificial ohannel on a neighbour’s land has all 
aioDg been flowing to the plaintifl’s land it is 
open to the plaintiff to insist on its continuance. 
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on the footing of a lost grant or old arrange' 
ment. (Bucknill, J ) PUDU BAHUt) SarraN. 

6) I C. 84. 

- S. 7 lb), 111 us. [1) — Water — Right — 

Surface owater—Right of owner of higher land 
to discharge surface water over adja~ent lower 
• land—Inability ot the owner of servient tene¬ 
ment to discharge same owing to rise of bed of 
adjacent streams by silting. 

Tbe owner of higher land is entitled to 
disoharge surface water over adjacent lower 
land. Where owing to the siltiDg up of a 
stream into whioh the water thus dif-oharged 
ultimately fljwed, the level of the bed of tbe 
Btream beoame higher thao tbe adjaoent lower 
land to tho inoonvenienoe thereof. Held, that 
dominant owners were still entitled to oxeroise 
their rights. (Walmsley and Greaves, 33.) 
Kasiswar Mukherjee u.annodha Prasad 
PATRA. 41 I.G 863 = 22 O.W.N. 666. 

-S. 7 (b) — Flow of water—Adjacent 

lands — Right of owner to prevent—Easement 
— Injunction. 

Every one is entitled, in the absenoe of 
controlling rights of easement or servitude 
regarding bis premises, to protect his premises 
against the fl iw of water from adjaoent lands 
or houses. 29 M. 539 ; 7 M.L.T. 164 Rol. 
( Robertson , J.) Jai Ram v Khan Bahadur. 

248 P.L.R. 1912 =>16 I.C 797 = 

, 259 P.W.R. 1912. 

-S. 7 (b) — Natural right — Trees — 

Damage caused by shade—No liability. 

A plaintiff oannot claim damages for injury 
oaused to the orops on hia land by the shade 
oaused by trees standing on his neighbour's 
land. It oannot be said that every owner of a 
field has the right to have the sun’s rays fall on 
it from every possible direction. There cannot 
be suoh a right, for if it were allowed the use 
and enjoyment of the adjoining flslds by their 
owners would be very largely restricted. 
(Kotwal. A.J.O.) GUMAN SINGH v UM RAO 
SINGH. 19 N.L.R. 191 = 1924 Nag 69. 

-S. 7 lb), Illus. (h), (I)— Right to drain 

water on lower lands. 

Where through his own fault flood water 
aooumulates on a man’s land, his neighbour is 
entitled to put up bunds to protect bis land 
The former oannot claim a right of natural 
drainage and restrain the latter from putting 
np the bund. [Duckworth, J.) MOKSODALI 
t). Ma HLI. 1 Rang. 427 = 1924 Rang. 86. 

'-— S. 7, Illus. fc)— Lands adjoining each 

other on different levels. 

Where plffa. land is on a level higher than 
the delta, adjoining land, it i6 not open to the 
delta, to build a bund so as to obstruotthe flew 
of the water naturally flawing thereto. The 
defts. must allow the water to pass on through 
their land and then dispose of it in tbe way 
they think beat. The question is not one of 
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easement but of a right ancillary to property. 
( Stephens and Mulick, JJ.) RamaDHIN SINGH 
v. JADUNANDAN SINGH. 27 l.C. 268 = 

19 C.W.N. 94. 

-S. 7, Illus. (g) — Riparian rights — 

Extent of. 

Having regard to the necessities of a tropical 
agricultural country like India, Indian Courts 
should be liberal in reoognisiug irrigation rights 
as natural rights of as strong a character as 
any other, provided the lower riparian owners 
are not injured and the »quality and tbe wide 
participation of the benefits of the natural 
stream are not interfered with. In India a 
riparian owner must bo oonfiued to tbe land 
which is oo the bank of the stream or which 
extends from that bank to a reasonable depth 
inland. A depth of more than half a furlong 
would usually be unreasonable. Tho right of 
a riparian owner is not restricted to lifting up 
of water-from a natural stream and carrying it 
at once to the land but extends to tho tempo¬ 
rary storage of water in wells before carrying 
it on to the irrigated lands. ( Sadasiva Aiyar 
and Phillips, JJ.) EMANI LaKSHMINAR*SU 

v. Secretary of State- 34M.LJ 223 = 

7 L.W. 1 = 43 1.0. 113 = 23 M L T. 23B. 

-3.7, Illus. (gl — Surface water—Right 

to collect and us* — Right to let water on lower 
land—Rights of servient owner. 

Every land owner has a natural right to 
colleot and retain upon his own laud the surface 
water not flowing in a defined channel and 
put it to such use as he may desire. He may 
also allow it to flow away in the usual course 
of nature upon the lower lands of hia neighbour 
and oannot be bound to prevent it from 90 
doing. He cannot do this, however by an 
artifioial disoharge upon his neighbour's land 
unless be has acquired an easemeut which his 
neighbour is bound to submit to. If he should 
acquire suoh an easement tho owner of the 
servient tenement acquiree no reoiprooal rights 
as against the owner of the dominaut tenement 
with regard to the flow of surfaoe water, that 
ie, water not passing through a defined channel. 
Toe owner of the servient tenement oannot 
oompel the owner of tho dominant tenement 
to oontinuo the exeroiso of his right even 
where the right has been exeroised uninter¬ 
ruptedly for over 20 years, and even if its 
exeroise should bo benefioial to tbe servient 
tenement. Arhiqht v. Gill. (1839) M. & W. 
203 ; Don v. Shrewsry Ry. Co., L.R. 6 Q B. 
578; 2 0. L. R. 141, Ref. {Miller, C.J. and 
Multi k, J.) MT. 0AR15AN V. PHUDO 8aHU. 

4 Pat. L.T. 81=2 P. 110 = |1922» Pat. 306 = 

4 U P L.R. (P.) 109 = 1928 P. 63. 

-3. 7, Illus. (h). (I) and (J )— Riparian 

owners—Flow of water through natural channel 
—Obstruction by silt —Riparian owner not 
bound to clear up—Contributory negiigence. 

If from natural causes, a river or ohannel 
passing through A’h land silts up with result 
that more water is throwa into another river 
or ohannel running through B’a land aad B 
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blocks up the : mer or channel on his land so 
aa to throw the water back on to and flaod A’s 
land, A oinnot be held to have contributed to 
the result. An owner of land through whiob a 
river or other natural ohannel flows is not 
bound to dean it though he is bound within 
certain limits as between himself and other 
riparian owners not to do anything which will 
obstruct the flow of water or materially inter¬ 
fere with their rights. ( Karamat Husain and 
Chamitr, JJ.) BaLDEO SINGH v. JuGaL 
KlSHORE. 33 All. 619 = 10 I C 564 = 

8 A.L.J 640. 

- S.7, 111 us (h) and (i > — Distinction 

bo tween. 

In the former the water must flow in a 
natural stream, in the latter iheir oourse must 
be regulated even though there is no defiaed 
channel. The one deals with the developments 
of a stream, the other with the beginnings. 
Where a stream, having a continuous flow at 
the beginning subsequently diveris itself, it is 
a natural stream aud the owner of the land 
below cannot put a dam across it to the damage 
and injury of upper owners because it will be 
an infringement of a natural right, as deolared 
in 8. 7, ill. (h). [Wallis, Offg., C. J. and 
Seshagin Aiyar, J.) GOPALA KRISHNA 
YACBENDRULLA VaRU V. SECRETARY OF 
STATE. 16 M L.T. 997 = 2 LW. 45 = 

26 l.C. 800 = 28 M L J. 98. 

-9. 7, Illua. (h)— Natural rights — 

River obstruction ly dam. 

No riparian owner is entitled to obstruct a 
public river. [Kanhaiya Lai, A.J.C.) JAGAN 
NATH V. CHANDRIKA PRASAD. 

21 Cr. L.J. 35 = 84 l.C. 407 = 6 O.L J. 616, 

-9. 7, Ulus. (h) — Right to obstruct free 

Aow of water from higher land. 

Where there is a competition between the 
rights of the owner of land on a higher level 
to allow water to pass in its natural flow with¬ 
out obstruction aod the rights of the owner of 
the lower land to use.it ab he eases the latter’s 
right mu6t give way to the former especially 
where its free use would obstruct the passage of 
water and would cause damage to the abadi. 
In euoh a oase the owner of the lower laud can¬ 
not etreot a band to obstruct the flow of water, 
(Daniels, A.J.C.) Kanhaiya Lal v Munna. 

32 l.C. 128. 

-8. 7, Illue. (h) and fj )—Riparian 

owner—Rights of—Erection of dam across a 
river, when actionable — R'.ghts of riparian 
owners, relative not exclusive—Injunction. 

Riparian owner has a right to the usufruct of 
the river or stream which passes though his 
land. This is not an absolute or exclusive right 
to the flow of the water but subjeot to the 
similar right of all the proprietors of the banks 
on eaoh side to the reasonable enjoyment of 
the same. A riparian owner has a right to use 
and consume the water for irrigating the land 
abutting a natural stream provided that he 
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would not thereby cause a material injury to 
other like owners. ( Chamier , J.C.) 8HEO 

NARAIN SINGH V. CHANDRABHAL. 

10 l.C. 181. 

- S 7, Ulus, (h) —Use of water for irri¬ 
gating or manufacture—Extraordinary user , 
! what is. 

The right of a riparian owner to use the 
water of a stream either for irrigation or 
manufacture is an extraordinary me of water 
and is subject to the condition that tho use of 
the water by other proprietor should not be 
affected. (Miller, CJ. and Adami, J.) MAHA- 
bir Sahu v. Ram SAran 8ahu. 81 I G 949. 

- S. 7, Ulus, (h)— Irrigation— User — 

Prescription. 

Riparian owners have a natural right to use 
the water of a natural streamlet for irrigation 
so long as that use is reasonable. It is not 
rightful to a higher riparian owner to use the 
water for irrigation in such a way as to inter¬ 
fere with an easement acquired by prescription 
by a lower riparian owner. [Imam, J.) 

Mababir sahu v. ram saran Sahu. 

41 1.0. 19. 

- S. 7. Illua. (j) —Riparian owners — 

Extent of right. 

A riparian proprietor, oan ODly take for the 
purpose of irrigation so much water as is 
neoessary without materially diminishing what 
is allowed to descend. The quantity of water 
that oan be abstracted and used without in¬ 
fringing that essential condition must in all 
oases be a question of oircumetauces, depending 
mamly upon the size of the stream aud the 
proportion whioh the water bears to entire 
▼alu". (Mullick and Jwala Prasad, JJ ) HARI 
SINGH V. KANCHAN MAHTO. 82 1.0.276 = 

20 Cr. L.J. 612. 

-S 7, Illua. ij) — Riparian right — 

Artificial stream connected with natural stream 
— Grant of right—One riparian proprietor to 
another riparian proprietor—Right to divert 
water outside tenement. 

Riparian proprietors oan permanently divert 
water for agricultural purposes and irrigation. 
The question is whether the use was reason¬ 
able having regard to the oustom of the adjoin¬ 
ing oountry. Where there is no sufficient water 
for all to U98 freely, eaoh riparian proprietor 
should take only his proportionate share de¬ 
termined by the Dumber of such owners and 
the area for which water is supplied by each. 
The right of a riparian owner to irrigate is not 
a right to easement properly so called. The 
statement in 28 Mad. 236 that the owner of a 
tenement adjoinmg a natural stream has no 
right to divert water to be placed outside the 
tenement goes too far. Where a ripirian 
owner has made a diversion fer the irrigation 
of his own tenement, the surplus water which 
would otherwise be wasted may be taken in a 
ohannel by another riparian owner to irrigate 
his land. The polioy of the law should be to 
enoourage and protect all benefioial use of the 
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water. Where a riparian proprietor had by 
reason of long User ainoe I88i, the ngho to 
diver*, water iu the natural stream lor filling his 
reservoir lor irrigating his Unis and h »u grant¬ 
ed a portion ol his right to this water to B 
another riparian proprietor and where B’s 
right was oosoruoted in 1911. Held, that a bUit 
institutea in 1915 was not barred by limita¬ 
tion Poe oostruoticn whether tbe stream had 
continuous fl o\v or not, is a oontiuuing wrong 
wi6hin 8. id, Lim. Act. Toe inoidents of 
a natural stream would also apply to au 
artificial watec course supplied with water 
from a natural stream and the riparian pro¬ 
prietors of the artificial course would have 
the same rights as if the water oourse was a 
natural stream. ( Chapman and Jwala Prasad, 
JJ.) MaHANTHA KaiSHNA Dayal Gir v. 
MT. BHAWANI KOKR. 3 Pat L W 9 = 

43 I.C. 235 = 3 Pat. L.J. 81. 

-8. 8 —Basement — Lost grant. 

Where the zemindar has been using the 
water of a channel for irrigating his lauds from 
the time of the permanent settlement, the 
Court may presume from the long possession 
and enjoynceut a right to use the water free of 
oharge. Though an aotual grant of an ease¬ 
ment is not discovered or proved, it will bo 
presumed. ( Lord Shaw). SECRETARY OF 
State v. Maharaja of Bobili. 

46 1. A. 302=(1919) M W.N . 773 - 

37 M.L.J 724 - 18 A L J. 1 = 11 L.W. 204 = 
2 U P L R. (P.C i 33 = 84 l.C. 184 = 
24 C W N. 443 = 27 M.L T 1 = 
22 Bora. L.R. 418 iP C.) 

-8. 8 —Lost grant —Presumption from 

long user—Way of necessity —Inconvenience. 

Where it is found that the plaintiffs have 
used a path-way, without interruption, pcaoe- 
fully, publicly and as o( rigbi, it may he 
presumed that the user h»d a lawful origra 
although the oircumstanaos relating to the 
origin of this user may not be known. It 
may be presumed iu such a case that lue origin 
is traceable to a lest grant. As rogaids ease¬ 
ment ol necessity the general rule is that there 
oannot be suoh an oasemeut iq respect ol a 
right ol way, if there is an alternative route 
or way. But wbero the alternative route is 
extremely inoouveuieoi, there may exist au 
easement ol necessity in respeot of a more 
oouveuient path way. (C. C. Qhose and B. B 
Qhoae, JJ.) KALI Pada Bohe v. Fani 
BHU8AN ROY. 1924 Gal. 883. 

-8. 8 — Acquisition ol—Finding as to. 

The mere hading that a paruala is old is no 
finding in law that easement has beon estab¬ 
lished with respeot thereto. (Wilberforce, J.) 
AHMED BAEH8H t>. PALI. 68 I C 922 = 

3 Lab. L.J, 88. 

——S 8 —Public cannot acquire by pres¬ 
cription — Dedication. 

The public as suoh oannot acquire the owner¬ 
ship ol immoveable property or an easement on 
Buoh property by proscription. But the user 
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by the publio may be evidence of a dedioation. 
A dedication to be valid must be to the publio 
at large and not to any section of it. (Olafield 
and Ramesam, JJ.) USSAM Kasim Sait t>. 
SECY. OF STATE. 44 M L.J 638 = 

(1923) M W N. 319=17 L W 610 = 
47 Mad. 116 = 1923 Mad. 624 

-S. 8— Easement—Payment of coust- 

derali m Jor . 

An easement right oan be conferred by the 
owner of the servient tenement for cash con¬ 
sideration and whether it takes the shape of a 
sum paid in cash once fur all or paid from 
time to time, oannot make any difference in the 
legal nature of the right conferred on the 
owner of the dominant teDemant. (Sadasiva 
Aiyar and Dannay, JJ.) CHENGALVALA v. 

Madapati. 

(1915) M.W.N. 37 = 27 I C. 920 = 2 L.W. 27. 

-8. 8 —Easement—Long user—Right of 

way, 

Uninterrupted enjoyment to raise a pre¬ 
sumption of right, must have been acquieeoed 
in, by the owner of the servient tenement 
where from continued user the Court is asked 
to presume a grant of a right of way. Know¬ 
ledge ol such user on the part of the servient 
owner is an essential condition to the acquisi¬ 
tion ol an easement. 10 Oal. 914 Ret. (Drake- 
Brockman, J.C.) RAMCHANDRA RaO v. 
VENKATRAO. 54 l.C. 936. 

-S. 8 — Easement — Lost grant , 

The pesumption of lost grant is allowed only 
when the enjoyment of easement oannot be 
otherwise accounted lor. (Walmsley and 
N>wbould. JJ.) RANWAUI BULLAR ROY v. 
Rash Behary Roy. 90 I C. 933. 

8. 8 —Creation of easement. 

A right of way ^an be oroatod by a verba 
agreement. \Miung Kin, J.) GUM 80NE v. 
GASSIN Dalla. 9 Bur. L T 222 = 

34 I.C 93 = 9 L.B.R. 24. 

-S. 11 — Acquisition of easement right 

by tenant — Grant—User —Right to take water. 

Although a tenant oaunot aoquire a prescrip¬ 
tive right of easement iu land belonging to his 
lessor he may olaim a right of easement based 
on immemorial user, as there is oo reason why 
an owner of land should uot grant any privilege 
he pleases to his tenant. Where the enjoyment 
of a right to take water from the landlord’s 
tank was continued uninterrupted for a long 
series of years euch onjoymont should be 
attributed to a legal origin and the Court should 
presume a grant of au agreement. A lonant 
can establish hie right to irrigate his field from 
his landlord’s tank by proof of open and 
oontiouous user from time immemorial. 99 0. 
363 ; 3N M.L.J. 29 ; 6 O. 394 ; 4 O. 633 ; 30 0. 
281 Rel. If the user of the easement had 
aotually commeooed before the proporty over 
which it was claimed passed into the possession, 
of the lessee, the mere faot of the intervention 
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of such tenaooy should not be sufficient to 
defeat the right acquired by the lapse of time 
unless, indeed, it is further shown that the 
landlord, up to the time he granted the lease 
was in ignoranoe that any such right was 
olaimed, (Mookerjee and Chotzn^r, JJ.) 
Tinkari P*TH\K v. Ramgopal Pathak. 

36 C L J. 161 = 53 C. 336 = 1923 C. 8. 

-S. 12 — Tenant's enjoyment as of right 

enures to landlord’s benefit. 

Tenants in the domioaut tenement enjoying 
an easement as of rigat, acquire it for the land- 
lord. (Chatterjee, J.) MaDAN MOHAN v. 
8ASHi BHUSAN, 31 I G 541 = 

19 C.W.N. 1211. 

--S 12 — Landlord and tenant—Right to 

irrigate from landlord's tank—Acquisition of. 

A tenant oan acquire oy prescription the 
right to irrigate his field from the landlord’s 
tank by open and continuous user. 4 C. 633 ; 
30 C. 781, Rel {Holmwood and Chapman, JJ.) 
BABUJAN V. RAMADDI SHEIKH. 18 I.C. 897. 

---S 12— Tenant having permanent inte¬ 
rest in the land—Prescription on other lands of 
lessor. 

A tenant of land having a permanent tenanoy 
cannot acquire an casement by prescription in 
O' her lanes of his lessor. 29 Cal. 303, Foil. 

(Spencer and Knshnan, JJ.) BasAVENaQUDI 
Narayana Kamity V LINGaPPA Shetty. 

38 M L J. 28 = 26 M L,T. 439 = 
84 1.0. 94J = 11 L.W 34. 

“—9. 13—.Easement of necessity — Mean¬ 
ing. 

Easement of necessity is an easement with¬ 
out wmoh property caonot be used at all, and 
not one merely necessary to its reasonable en¬ 
joyment. Held, that on a partition of 
oommoo property, tbe deft, could not olaim an 
easement of necessity in respeot of tho well 
allotted to one sharer. {Richards, C.J. and 
Danerjee. J.) Gaddar v. Kalla. 

17 A L J 672 = 80 I.C. 646 
1 U.P.L R. (H O.) 38. 

-8, 13 —Easement of necessity — 

<»on. 

No right of way by easement oan be acquired 
by a person wbo builds an osara on auotber 
man’s land evoo though with his acquiescence 
and in spite of a decree of Court establishing 
that the osara had been buili with the consent 
of the owner. ( Banerji , J.) ARTHUR BARBER 
v. Badri Narain Rai. 9 1.0. 8i3. 

-8. 13 —Easement of necessity, 

Easement of neoessity means an easement 
absolutely neoesaary for the use of the domi¬ 
nant tenement and not merely one necessary for 
the more oonveDient enjoyment. {Knox and 
Karamat Husain , JJ.) 8UKBDEI BlBI t>. 
KIDABNATH. S3 All. 437 = 9 I 0. 628 = 

8 A.L.J, 280. 


EASEMENTS ACT (Y of 1882), S. 13. 

-8a 13 and 47 —Easement of necessity 

— Easement— Extingmshmen 1 of — Right to take 
water from another's well—Dominant owner 
rebui.dmg well with permission—Fresh grant. 

The defts. had anoient right of easement to 
take water from a well in the plfi.’a land ; but 
that easement became extinguished by nen- 
user for a period more than twenby years. The 
defts. later on repaired the well at their own 
expense with the permission of the plfi. in 
order to irrigate their laud aod beean to U66 
tbe water (or the purpoee The plfi. sued to 
restrain the dtfis. from using the water. Held, 
that the easement was not one of neoessity, but 
an ordinary easement liable to be extinguished 
by non-user for more than twenty years under 
8. 47. Tbe plfi. praotically granted a fresh 
eastment to the defts. (Shah and Hoyward, 
JJ.) ANaNTA MURARAO V GaNNU VlTHU 
8URULKAR. 22 Bom L R 415 = 

97 I.C. 14i = *3 Bora. 80. 

-S. 13 — Severance of tenement — 

Transference of a portion—Easement of 

necessity. 

Where the owner of two tenements or of 
one tenement divided into two parts, trans¬ 
fers one part he puts an end by contract to 
the relation which he had himself oreated 
between tbe land sold and the land retained. 
He discharges the land so sold from any 
burdeo impoeed upon it during his joint 
ocoupation ; the oondicion of suoh land is 
thenceforth determined by the contract of 
alienation and not by the previous user of 
the former common owner during his oommon 
ownership. The quesiion arises whether the 
delte. have easement of necessity because, 
where a mao disposed of part of his land and 
those parts aflord an accommodation will, upon 
severance, ripen into an easement, if it be suoh 
as to be absolutely neotssary for the oojoyment 
of the part retained and the accommodation be 
suoh that it is oapable of oou&tiiu ing the 
subject-matter of an easement. Where an 
owner grants part of his land and retains other 
part himself, although the grantee may be 
in a more favourable position than the gran¬ 
tor so far as the grantee may claim that " all 
easements of necessity” without wbiob no 
enjoyment at all would be possible should be 
raised be implication in favour of tbe part 
retained. (Mooktrjee and Panton, JJ.) 
Tustee Mondal V Kenaram Mondal. 

65 1C. 22 = 34 C.L J. 818. 

-8. 13— Extent and nature of an ease¬ 
ment of necessity. 

An easement of necessity is one which the 
law oreatee according to tbe doctrine of implied 
grant in a particular oase. It is one without 
which the dominaut tenement caonot be used 
at all. A right of way of necessity ceases if 
tbe dominant owner oan approach the plaoe 
through his own land. ( Mukerji , A.Q.J. and 
Fletcher, J.) ABHOYA CHANDRA GHOSH V. 

Rai Kumar Ghosh. 60 I.C, 804. 
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-S. 13 —Easement of necessity — Parti- 

f»o»—Presumed giant . 

As a right of easement of neoessity arising 
out of a severance by partition arises lrom a 
presumed grant, no grant oan be presumed 
where the rights of parties have been defiantly 
settled iu a partition suit. ( Newbould , J.) 
SlBNATH 8AHA V. MOHESH CHaNDRA 8aHA. 

59 1 C. 89. 

-S. 13— Easement — Right of way — 

Long enjoyment—Severance of tenement. 

Where the owner of on6 of two tenements 
originally held by a oommou owner, claims a 
right of way over the other tenement, held, that 
having regard to the enjoyment of the right of 
way for twenty years, there was a grant of the 
right of way to the plff. at the time of the 
severance of the tenements I Fletcher and 
Walmsley, J J.) AUGRAHIT Naplt v Nabna- 
TANNESSA BIBI. 49 I C. 798 = 29 C L.J. fll 

-S. 18 —Right of way—Grant implied 

on severance in cases of continuous easement. 

Where two tenements had at one time 
belonged to the same person the Court can 
presume an implied grant from fao*s proved not¬ 
withstanding that the right olaimed was a right 
of way along a path whioh was formed into a 
road though neither paved nor metalled and 
whioh appeared to have been permanently 
attached to and for the use of the dominaut 
tenement. Assuming that the path oame into 
existence after the severance, the faot that for 
about sixty years since, the tenant in possession 
of the dominant tenement had been using the 
.path was sufficient to justify the Court in 
inferring that user had its origin in a grant not 
as a matter of legil presumption but as an 
inference of faot. On a severance of property a 
grant by the owaor of one of the several portions 
to the owner of the otbor can be presumed. 
(Jenfcins, O.J, and Chatterjee, J.l ThaKUR 
Madan Mohan Chakrabarty v. sashi 
Bhushan Mukherji. 31 1C 919=* 

19 C.W.N. 1211. 

--8. 13— Easement of necessity—Use of 

way. 

The faot that it is absolutely necessary for a 
person to use a way does not oonstituto an 
easement of neoessity. I Bolmwood and Chap¬ 
man, JJ ) RAM GOPAL BEN V. ABHOYA 

Charan Ghosh. 26 I o 499. 

---8. 13 —Easement of nicessity—Nature. 

An easement of neoessity is »d easement not 
merely nooeesary for tho reasonable eojoymoot 
of the dominant tenement, but one without 
whioh that tenement oaonot bo used at all. 
There is ordinarily no reservation by implication 
of easement in favour of tbe grantor except in 
tho case of an easement of neops«ity. (Mooke*jee 
and Bolmwood, JJ.) Cbowdy v. Reilly. 

17 1.0. 966-16 0 L.J. 417. 

----8. 1 9—Discharge of water through 

drainage in common Courtyard—Partition of. 

Vol, III— 2 
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Plff. and deft, owned a oomraon oourtyard. 
Before partition of the oouriyard, plff had the 
right to pass his water through the drainage 
whioh existed in the yard. Held, that the onus 
lay on the delt. to show that the right which 
plfi. possessed prior to the partition Dad teen 
extinguished by seme agreement or rule of law. 
The mere fact that pifl. had acquired another 
tenement through which ho coulo pass his water 
did not deprive the easement iu questiou of tbe 
character oi an easement of neoessity. {Shadt 
Lai, J.) BUTA SINGH v Lalla. 

93 1 C 684 = 101 P.R 1919 

-Ss 13 and 42 — Easement of necessity 

— Meaning of—Extinction of easement. 

Easement of neoessity is one without whioh 
tbe tenement cannot be used at all aud not 
merely one which is necessary for its more con¬ 
venient enjoyment. An easement which ceases 
to be beneficial to the dominaut owner might 
become extinguished. 33 All. 461, Ref. (Broad¬ 
way, J ) J a i Kishen Das v Din Muham¬ 
mad. 80 I C. 796. 

-3. 13 - Severance of tenements. 

Whore two houses situated on opposite sides 
of a land were connected by a bridge whioh 
had been destroyed and whioh plff. wanted to 
rebuild but tbe deft, objected aud the Munici¬ 
pality also refused permission, tbe re building 
of the bridge could not be allowed as tbe bouses 
had passed to different persons. I Afrnstngton, 

J.) Manohar Lal V Dhanpat kai. 

9 P L.R. 1911 — 9 I C. 402 = 91 P W.R. 1911. 

-8 13 — Easement of necessity—When 

can be claimed. 

A person oannot olaim a right of way on the 
ground of convenience if he has other means of 
aooess available. An easement of neoessity is 
an easement without whioh the property sold 
oould not be used at all, and not odo merely 
necessary for tbe more convenient on joymont of 
the property. An easement of necessity con¬ 
templates that there must be an absolute neces¬ 
sity, not removeable by any thing, whioh the 
dominant owner can be reasonaoly expeoled to 
do before tne law will compel an adjaoent pro¬ 
prietor to submit to so detrimental a right as 
an easement on hi9 land imposed against his 
will 16 A 270 ; 33 A. 467 ; 19 B. 79 ; 28 M. 
496, referred to. 1 Kanhaiya Lal, J G ) KUNJ 
Behari v. Bhuta. 9 0. A A L R 381 = 

11)23 Oudh 290. 

-8 13 (e) and (f)— Right oi easement 

after partition. 

Clauses (el and if) of section 13 must not be 
oonfuaed. Under cl. (e) plaintiff has to prove 
that the easement olaimed was necessary for 
tbe enjoyment of tbe property allotted to 
him by partition. Under ol. (l) be has 
to prove that the easement was apparent, 
continuous and necessary for enjoying his 
share as it was enjoyed when tbe parti¬ 
tion took effect and that no different 
intention was expressed or necessarily implied 
in tbe partition. There is no right of 
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e»sem°nt after partition on tha mere ground 
that the easement is necessary for enjoying the 
share as it was enjoyed. ( Ashworth , A J.C.) 

Bbij Mohan Lal v. Chandrika Singh. 

23 0 C. 231 = 1923 Oudh 37. 

-Si. 13 and 28— Easement of necessity 

— What ts. 

An easement of necessity arise? only when 
the property cannot be used at all without 
the easement and not merely when it is neces¬ 
sary for reasonable enjoyment IJwala 
Prasad, JO Darooa Lal v. DEVI L'L. 

48 I.C. 670. 

-6 13 — Easement of necessity — When 

can arise. 

an easement oi neoesaity cannot arise in any 
other way than on severance of tenements. 

(Sounder s, J.C.) Maung Shwe p. Ma Thet. 

46 I.C 327 = 0918) 3 U BR. 63. 

““T - ® 1 ^ ( a )—Easement of necessity — 
Adjoininq house owners — Right to go to 
neighbour's latid to repair watt. 

A house owur-t in order to repair bia wall 
on hia neighbours side of the premises oan go 
to the other side of the wall on the land of his 
neighbour. Tne right is analogous to a neces¬ 
sary easement. But the easement does not 
extend to going over the neighbour’s roof for 
that purpose. A person is also entitled to enter 
his neighbour’* house or land to proteot his 
eaves which projeot over the neighbour's house. 
15 M. 2s6, Rei. (Sundara A iyar and Sadasiva 

Aiyar , jj., Bhag^vatula subramanya 

Sastri v. BH \ G AYATULA LAKSHMINaRA- 
SIMHAM. 16 I 0 893. 

" 8. 13 (b) — Easement of necessity-Rz- 

istence of vents —Continuous and non continu¬ 
ous — Distinction. 

The existence of vent* through which adjoin¬ 
ing lauGs were being irrigated is evidence of an 
‘apparent, oentmuous and ueoessary easement 
which passes to the transferee under S. 13 (6) 
of tbe Easements Act. An act done for the 
proper enjoy mout of an easement such as 
oloaing the vents after irrigation oc iu the 
course of the eoj >ymoDt of an easement wbioh 
is continuous would not render the easement a 
non-oontinuous easement. (Devaioss and Cole- 
riige, JJ.) MORLA GANGULU V. XHATA 
JAGANNATTAM. 43 ML. J. 724 = 

1924 M 103. 

-—8. 13 (8) (d) — Rasemtni of necessity 

— Doors — Drains. 

Defendants oloaed, by staking bricks, 3 doors 
appertaining to a house and stipped the flew of 
water through a drain which had existed for a 
number of years. The keeping open of the 
doors was lound not absolute! y essential for the 
enjoyment of the premises oc lor getting suffi¬ 
cient light and air. Held, that the plffs. could 
not sue in respeot of the doora but as cegacds 
the drain, sinoe there was no other drain in the 
plfi.’s house and no outlet for flew of water 
from the kitchen, the delta, could not obstruot 


EASEMENTS ACT (Y of 1882), S 15-Barden 
of Proof. 

it. (Danerjee and Rafique , JJ.) BlSHAMBHAR 

Nath t>. Jagannath Prasad 29 I 0. 693. 

-S. 13 — See also LIMITATION ACT, 

S. 26. 

-S. 13. 

Burden of proof. 

Defences. 

Easement against Government. 
Enjoyment. 

Mode of enjoyment. 

Nature of Obstruction. 

Nature of right. 

Part acquisition. 

Right of way. 

What right can be acquired. 

Who can acquire. 

Burden of Proof. 

-S. 13 —Burden of proof — Easement — 

Acquisition — Onus. 

The onus of proving that a right of way has 
been peaceably and openly enjoyed by any per¬ 
son olaimiug title thereto as an easement and 
as of right without interruption and for 20 years, 
liea upon the person asserting the right. (Knox, 
J.) Ganga Bahai v. Bhib Charan. 

25 I.C. 499. 

-8. 15 -Burden of proof—Right of way 

— Abandctimert—New way. 

8. 16 (l) renders it impossible to acquire a 
statutory prescriptive title to an easement 
unless and until the oDim thereto has been 
contested in a euit. So where a right of way 
though a particular passage which has been 
used for over 20 years is abandoned and 
another passage has been adopted for about 
17 years prior to the institution of the suit no 
right of way is established because tbe old 
passage had not been used within two years 
next before the institution of tbe suit and the 
new passage had not been used lor 20 years 
8. 15 (1) applies bDth to sontinuous and dis¬ 
continuous easements. (Charnier , J ) 8ULTAN 
AHMAD V. WALLIULLAH. 17 I C. 22 = 

10 A.L.J. 227. 

-S. 13 — Burden of proof—Right to dam 

Channel—Prescription. 

A right to dam a channel against the will of 
the owner cf the adjtoenc land oan oaly be a 
right by user or prescription and it i9 incum¬ 
bent on the plaintiff if heolaims any pirlioular 
right, to prove that he i3 ontitled to it. The 
question in each oase must be, whst is the 
exact nature of tho right whioh is shown by tbe 
evidence to have been acquired by the party ? 
(Phillips and Devadoss. JJ.) HOTA Veera- 
Bhadrayya v. Venkatakrishna Rao. 

(1923) M.W.N. 431 = 18 L.W. 404 = 

1923 Mad. 674. 

-S. 18— Burden of proof—Government 

— Claim against — Limitation. 

The words 'belongs to tha Govt.’ in 8. 15 refer 
not to the time of the suit but to the duratioa 


£5*#*. fUtlmrir Unjwat’ 

Accelflon No..*" 
















21 


22 


CIVIL DIGEST, 1911-1923. 


EASEMENTS ACT (Y of 1882), S. 13-Burden 
of Proof, 

o! enjoyment. When after 40 year’s enjoyment 
against the Govt., the latter transfers the land 
to a ptivate person, the easement ia order to 
become absolute mu6t be enjoyed as against 
the transferee for a furtbor period of 20 years. 
The period of *20 years must be oomputed fcom 
the time when the transfer was made to a 
private person. ( Ayling and Phillip s, JJ-) 
Srinivasa Upadya v Rangamm* bhatta. 
41 Mad. 622 = 49 I.C. 98 = 34 M.L J. 896. 

-S. 19— Burden of proof—Acquisition 

by prescriptions. 

Where it i8 a question of acquisitions of an 
easement by prescription, tho burden lies 
entirely on the plff. to prove 20 years' enjoy¬ 
ment, and not mere possession lor 12 years and 
then 6ay the onus is shifted on to the deft. 
(Sadasiva Aiyar and Moore, 33.) RANGAPPA 
NAICKER V. APPAL A RAJA. 33 1C. 503. 

-8. 19— Burden of proof — Suit against 

Govt. 

If the plS. proves 30 years’ possession, the 
Govt, must prove that he had no possession with¬ 
in 60 years. {Benson and Sundara Aiyar, JJ.) 
alagasinga Battab v. Taluq Board, 
RAJAHMUNDRY. 16 I.C. 626= 12 ML.T. 159 


Defence!. 


— 8. 15 — Defences 


When a right has begun to run under S. 15 
and the 6ecvient holder sues to put an end to it, 
the deft., cannot plead in bar of it art. 32 of 
Lim. Aot. When the deft, has a right of sup¬ 
port, from the plff.’a wall abutting on the doft.’d 
property, for a roof of bis adjoiumg house, it is 
an enoroaohmont of that right if the delt. 
raises his wall and ereots upon it anot her thatoh 
resting on the plff.’a wall- The limit of a 
party’s right of support must be determined by 
his actual enjoyment up to the dats of tho ea- 
oroaobmeot oomplaiued of by the opposite 
party. {Walsh, J.) JADDU RAM v. KANHaIa 
Ram. 33 1.0 90. 


-8. 18- Defence — Obstruction—Light 

and air—Rtmedy-By injunct ton —Cities and 
villages—No difference—Defences that are not 
open. 

If a man’s anoient lights bo interrupted it is 
no sDxwer to say that ho oan provide other 
sources of lights foe himself by rnuking ohangea 
in his own tenement : nor that deft, is 
willing to provide fresh light for him iu 
another way. Where a party oauats injury to 
another he cannot object to appropriate relief 
being granted to his opponent on the ground 
that be would suffer serious injury by being 
compelled to undo mischief. There ia no 
difforenoe in tbo application of the law as 
regards interference with ancient lights to 
builders in oilies and elsewhere. (Benson and 
Sundara Aiyar, JJ.) MUTHUKRIBHNA aiyar 
v. BOMALINOA MUNI. iB Mad. 11- 

11 M L J. 742 = 10 M L.T 121- 
11 1.0. 642 —(1911) 2 M.W.H. 89. 


EASEMENTS AQT (V Of 1882), 8.15-Eajoy- 

m'efa*. L/ i \ . *1 A. LL i 

.Easortient ptg&inst Q^v^rnment. 

-r—r*~Sy'l9 — Easement against GQvemment. 

A pm. olaimibg' a Tight of S e&s6ui4nt 'against 
Govt, must prove sixty years- peaoeful and 
uuinterrupted user and the rule of law that 
the burdeu ol pool is shilled on to Govt, il the 
plfj. proves possession /or a euflioimt number 
of years is not applicable if the plff. /ails to 
prove the completion of even the prescriptive 
period necessary against a private individual. 
Case law disouesed. 19 M. 165 ; 33 M. 1 ; 
33 M. 173 ; 33 M. 362 ; Dist, (Olafield and 
Tyabji, 33.) NAGARAJA FILLaI v. SECRE¬ 
TARY OF STATE. 26 I.C. 728 = 39 Mad. 304. 

Enjoyment. 

-S. 19 — Enjoyment—Right ty prescrip¬ 
tion — Irrigation — Interruption. 

The enjoyment neoessary to qualify for a 
right ol easement is something aiflerent from 
actual Uoer. Iu order to establish a right to an 
easement, the enjoyment of it must continue 
lor twenty years! but in the ease ol discon¬ 
tinuous easements, ibis does not meau that the 
aotual U6er is to oonunue for the whole period 
ol twenty yoare. On the ooutrary, there may 
he days and weeks and months, during which 
tho right may not be exeroieed at all and yet 
during all those days auu wteks and mouths, 
the person claiming the right may have been in 
full enjoy meutol it when necettary : 30 C. 

j 077, Full. Woere the water ol the plaintiff*' 
well was always used for irrigating the deleod- 
aut’a lauds and there was user by the defend¬ 
ant whenever it was ueceisary lor a period of 
more than twenty years, >be right to irrigate 
from the well would be detmed to have been 
substautially enjoyed lor the requisite period. 
( Kanhaiya Lai , J ) SRl Ram *. Mani Ram. 

21 A.L J. S69 = 
L.K. 5 A. 24 = 1924 All. 97. 

-S. 19 — Enjoyment — 20 years — How 

reckoned. 

To establish a right under 8. 15, twenty 
years of uninterrupted user must be shown. 
(Richards and Tuiball, JJ.) KEDAR NaTH 
v. BOHAN LaL, 29 1 0 409 = 12 A.L.J. 693. 

-8 19— Enjoyment—Two years meet 

before suit—Right of way—Period oi user. 

The period of user must bo twenty years or 
more ending within two yearp before the insti¬ 
tution of the suit wherein tbo olaima to which 
Huoh period relates is contested. iRichaids, 
Q.J. and Banerjee, J.) MUHaMMAD MAROOF 
V. SULTAN AUMKD. 24 1 C 126 = 

12 A L.J. 418. 

-S. 19— Enjoyment — Immemorial user 

— Evidence. 

No minimum limit of time oan be laid down 
to justify an inference of immemorial user. 
The question whether such an user is estab¬ 
lished depends on the oiroumstanoes of each 
oaae. In the particular oaae a user oi thirty 
years was considered soffioient to jnatify suob 
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EASEMENTS ACT (Y of 1882), 8 13-Enjoy- 1 
raenc. I 

an inference I Shah and Crump, JJ.) RAUB- | 
BHAI DABHAI V. VALLUBHAI J H aVERBH Al. 

45 Bora. 1027 = 62 I C. 63 = 
23 Bora. L.K 422. 

-S. 13 —Enjoyment — Peaceable. 

Feaoeablo enjoyment means one without 
interruption or opposition by the servient 
owner, sufficient to defeat the enjoyment. The 
obstruction must find expression in something 
done on the servient tenement itself. Mere 
protest does not amount to such obstruction. 

( Scot!, C J., and Hayward. J ) BAI KURA- 
VAHAI V. JAMSEDJI RUSTUMJI DARUYALA. 

49 1.0. 963 = 21 Bora. L R. 709. 

-S. 18 — Enjoyment — Waste land — 

4cqutstdon of right over . 

The mere faot that the land is waste doe3 not 
neoeasarily show that no right can be acquired 
over such land. If that were so, the right of 
user over almost every pathway in the mofus9il 
would be lost, inasmuch as almost every 
pathway lies over waste land. 18 C.W.N. 735, 
Ref. In determining the question whether an 
user of way over waste land was as of right or 
not, the Court would have to consider the 
character of the laud, the relation between the 
parties and the oiroumstance 3 under wbioh the 
user took place. 8 C.W.N 359. Ref. (ChalOrjee 
and Panton , JJ ) MAHOMED NURAL Haq v. 
BAK8U MaNDAL. 65 I C. 809 

-S. 15 — Enjoyment for 20 years 

peacefully and openly—Lim. Act, S. 26. 

If an easement has been eujoyed for the 
statutory period peaceably aod openly as of 
right without interruption the right becomes 
absolute under 8 26. Lim. Act. (Mutlick 

and Walmtley, JJ.) GIRISH CHUNDER 
CHOWDHUBY V. KUNJU BEHARI KOWAR 

26 1 0 781. 

-S. 13 — Enjoyment — Long user — Pre¬ 
sumption of lawful origin. 

A long and uninterrupted u«er for a loDg 
3eries of years lends to the inferenoe that the 
user bad been as of right and that the right had 
a lawful origin. (IFaifis, C.J and Phillips , J ) 
3WAMINATHA MUDAL1 V VELU MUDALI. 

20 M.L.T. 844 = (l<il6) 2 M.W.N. 192 = 

35 I 0 749 = 4 L W. 128. 

-8. 13— Enjoyment — Two years next 

before suit—Prescriptive right — Creation. 

A prescriptive right can be acquired only if 
the enjoyment of the easement ended “ before 
the beginning of the three years next ” before 
the suit was instituted. Enjoyment for twenty 
years under the prior Lim. Aots before the 
Easements Aot of 1882, came iD»o foroe, will 
not be enough, as it would not be eujoyment 
for two years next before the suit was institu¬ 
ted within 8. 15. 29 M L J. 695. Foil. (Sada- 
siva Aiyar and Moore, JJ ) Rangappa 
NAIKER v. APPADA Raja. 33 I.G 803. 

-8. 15 — Enjoyment — Peaceable — 

Statutory title how acquired. 

Per Sadasiva Iyer, J.—A dominant owner, 
'Who hae neither been obliged to resort to phy- 
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raent. 

sical force to exercise his right of easement at 
any time nor has been prevented by U3e of 
force by servient owner from exercising suob 
right at any time within 20 years expiring 
within two years before suit is enjoying peaoe- 
ably notwithstanding oral disputes reeardrag 
it. Per Bah' well. J. — The adverb‘peaceably’ 
indicates the manner in which dominant owner 
must conduot himself in his use of the servient 
tenement, i.e., the person olaiming a right of 
easement must not have deprived the servient 
owner of that right by use of force or secretly. 
It is unnecessary to gc into the questions of lost 
grant, acquiescence and so on, on the servient 
owner’s part when the question of acquisition 
of statutory presonptive right to easement under 
the Easements Aot is considered. A statutory 
presonptive title to an easement is impossible 
to be acquired under 8. 15 unless and until the 
claim thereto has been oontested in a regular 
suit. 10 A. L J. 227 ; 6 C. 394 (P.C.). Foil. 
(Sadasiva Aiyar and Bakfwell. JJ ) MUTHU 
Goundan V anantha Goundan. 

29 M L.J. 683 = 18 M L T 476 = 

2 L W. 1107 = 31 1 0. 828 = 
(1916) 1 M W.N. 113. 

-S. 13— Enjoyment—For less than pre¬ 
scriptive period — Interference—Injunction. 

Enjoyment for less than the prescriptive 
period entitles the persons enjoying, to an 
iojunotion against a trespasser. Plfls. had 
been taking water with the permission of the 
Govt. to a tank along a channel wbioh mostly 
ran through Govt. Poromboke lands, but had 
for some years prior to suit not used this 
ohanoel. On a suit being brought for declara¬ 
tion of their right against the defts. trespassers, 
Htld. that the Don-user by tbe plS. did not 
disentitle them to the relief as the deft, had no 
right either by grant or by prescription- The 
plfl. were entitled to a dooree restraining the 
delts. from interfering with tbe plffs. in their 
enjoyment of the ohannel and of the water 
flowing in it. ( Seshagin Iyer and Napier, JJ.) 
ANANDA DESIKACHARIAR v, VISWaNATHA 
MUDALI. 30 I.C. 989=18 M.L.T. 813. 

-S 13— Enjoyment —‘ As an easement.* 

The words * as an easement ’ do not mean 
that the enjoyment should be iD the assertion 
of olaim of an easement. Ulus. (6) shows that 
the words were used in order to show that 
uoity of title or possession makes tbe possession 
useless to oreate a right of easement. Assertion 
of full ownership whioh however negatived by 
the evidence may suffioe to establish an ease¬ 
ment provided that the user was for the 
beneficial enjoyment of another land. {Sundara 
Iyer and Sadasiva Iyer, JJ.) KoNDA REDDI 
v. RAMASWAMY Reddi 38 Mad. 1 = 

17 I.G. 112 = 6 L W. 664. 

-S. 18 — Enjoyment—Acquiescence —If 

scurce of easement. 

Mere acquiescence does not create an ease¬ 
ment. Unless the acquiescence amounts to an 
implied contract granting tbe easement any 
omission to objeot to tbe enjoyment, will Dot 
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EA8EMENTS ACT (Y of 1882), S. 15-Eojoy- 

ment. 

give tbe dominant owner any right except in 
oase of enjoyment for over the prescriptive 
period. (Sundara Axyar and Sadasiva Aitjar, 
JJ.) Bhagavatula Subramanya Sastri 
v. Bhagavatula Lakshminarasimham 

16 l.C. 893 

-S. 15—Enjoyment—Two years before 

suit— Easement of rucessity. 

When two houses originally ewaed by one 
and the same person have back yards opening 
into a lane which separates them, in the 
absence of evidence as to when the gates were 
opened the presumption is that they were so 
opened before severance and that the enjoy¬ 
ment of a right of way for over twenty years 
peaceably and as of right ending within two 
years before suit created a prescriptive right. 
(Wailxs and Munro, JJ.) CHINNAMMAL v. 
DevanasammaL. 9 M L.T. 274 = 

9 1.0. 764 = (1911) 1 M.W N. 274. 

-S. 15, Expl. (1)— Enjoyment— User of 

way. 

Where in the absence of a license or agree¬ 
ment the defts. were found to have been using 
a way over plfl ’s land openly, peaoeably and as 
of right for over the statutory poried, held, the 
defts. had acquired an easement in respeot of 
that right. (Bunsen and Krtshnaswami 
Iyer, JJ.) RANGASWAMI PlLDAI V. KONDIA 
PlLLAI. 9 l.C 640=-9 M.L T. 350. 

-S. 18— Enjoyment— Grant— Long user 

— Presumption. 

Continuous and peaceable user of an ease- 
montof light and air for more than twenty years 
may give rise to a presumption that it existed 
with tbo ooneent of the owner of the Bervioct 
heritage. 6 C. 394, Referred to. ( Hallitm , A.J. 
C.) 80NBA V. DATTATRAYA. 6NLJ.39 = 

1923 Nag. 192 

-8. 13— Enjoyment—Light and air— 

"As of right" —Road or path—Open user — 
Presumption. 

Ah easement of light and air Deed not be 
proved to have been enjoyed as of right, but 
under 8. 15 of tho Aot, it ib enough, if there is 
enjoyment without interruption lor moro than 
20 years. An open user of a road or path, with¬ 
out interruption, for a long time, not under 
permission or sufferance, is prima facie evidence 
of enjoyment as of right. (Alacnair, J- v •) 
Habi V MahadeO. 61 1 0. 869. 

--8. 18 '81— Enjoyment. 

Under 8. 15 6) plaintiff baa to show a period 
of 20 years continuing up to some point within 
two years before the institution of the suit. The 
fifth paragraph of 8. 16 of tbe Easements Aot 
seems to render it impossible to acquire statu¬ 
tory prescriptive title to an easement, unless 
and until tbe olaim thereto has been contested 
in a suit. (Simpson. A.J.O.) BABDRO SINGH 
v BHAGWAT Pit a BAD. 1923 Oudh 29. 

--8. 10—Lateral support— Right to. 

The right to tbe lateral support to a wall, 
from a neighbour’s land, is acquired only by 


EASEMENTS ACT (Y of 18S2), 8. 15—Nature 
of Obstruction. 

prescription, (Ayling and Coutts-Trotter. JJ.) 
In re ATBI aiyar. 68 l.C 831 = 

14 L W. 728. 

Mode of Enjoyment. 

-S. 18 — Mode of enjoyment— Or ant — 

Lost grant — Presumption— Right to fishery. 

No presumption of a lost grant can be made 
in the case of the right of fishery where tho 
use of tbe fishery was in harmony with tbo 
right of tbe putlio to fi.-h by slakes which is 
acknowledged method of public fishing on the 
West Coast cf India. Possession of the dnr 
(epaoe between two fishing etakes) for over 
sixty years does not perfect into an easement 
by way of prescriptive right since under tho 
Easements Act claim to the soil under the 
fishery has to be made for a prescriptive right. 

(Marten , J.) LAKSHMAN v. Ramji. 

23 Bora. L.R. 939. 

-S. IB —Mode of enjoyment—Easement 

right of way — Proof • 

A plfl. is entitled to have his right of way 
deolarcd if he establishes the terminiz to and 
from which tbe way runs. And the right would 
bo enjoyed iu tbe way tbo 6ervient owners 
point out as the traot. If no tract ib pointed 
out the plfl. can enjoy tbe nearest route. 
tPletcher and Shamsul Huda, JJ.) Lakhi 
KANTA v. RAJ CHANDRA. 46 l.C 374 = 

22 C.W N. 922. 

-S. 13 — Mode of enjoyment—User — 

Legality. 

No use of property whioh would be legal if 
due to a proper motive, would become illegal, 
if prompted by an improper or even a malicious 
motive. The extent of a right acquired by 
prescription is measured by tho extent of tho 
U9e and enjoyment thereof during the prescrip¬ 
tive period. tMockerjee and Beachcrott, JJ.| 
JlBANANDA CHAKRABATI V. KALIDAB MAL- 
L1K. 42 Cal. 164 = 20 C L J 97 = 

26 l.C. 213=18 O.W.N. 1298. 

- 8. 18 —Mode ot enjoyment— Right to 

use of water—Nature of user 

It is Dot necessary to prove annual or conti¬ 
nuous user, but only substantial enjojment 
whenever tho ocoasion required. The mere 
fact that the openings made wore different in 
different years does not make tbe uter indefi¬ 
nite when the channels through whioh the 
wafer was tak-n were the samo. The fact that 
tbe owner of tho subjeot tenement paid a cer¬ 
tain Bum for the repair of tbe embankment for 
bis own benefit does net m^ko tho user pjrmis- 
sive. (Caspe.rte and Chatter j<e. JJ.) OhasI RAM 
V. AS1RBAD. 13 C.W.N. 259 = 9 I C 69 = 

13 C.L J. 670, 

Nature of Obstruction. 

- 8. 18, Expln. 2 —Nature of obstruction 

— Dominant tenement destroyed by fbe during 
the period of acquisition— Re construction of the 
house— Effect of. 

The plaintiff built hie homo in 1S97. in one 
of tbe walls of which ho opened several windows 
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EASEMENTS ACT (Y of 1882), S. 18—Nature 
of Obstruction. 

while he was enjoying light and air through 
tho39 windows the house was burnt down by 
fire in May 1905; but it was ce-eonstru cted 
immediately afterwards. In 1918 the defend¬ 
ants oommeneed to build, on their own land eo 
as to block up the windows in the plaintiff's 
house. The plaintiff naviDg sued to restrain 
defendants from ob?truoting the light and air 
through bis windows, the defendants contended 
that the plaintiff had not acquired the easement 
for the prescriptive period, as there was an 
interruption in his enjoyment during the time 
the hou^e was destroyed by fire. Held, over¬ 
ruling the contention, that the plaintiff had 
acquired the right of easement lor his windows 
by prescription. Where the owner of a build¬ 
ing, who is in the course of acquiring a right of 
easement by prescription, has bis house burnt 
down, bat begins immediately to re-ouild his 
house aad places the windows exactly in the 
same position as the old oues, he oan be regard¬ 
ed as enjoying the acoess aud use of light and 
air continuously, and he will be entitled to pro¬ 
tection after twenty years from the first 
building. If, however, there is any delay in 
re-building, then that might be evidence of an 
intention not to resume the user. ( Macleod 
C.J. and Shah, J.) RATANLAL BBOLARAM v. 
GULAMHUSEN ABDUL ALI. 46 Bom 448 = 

2i Bora. L R. 83 = 1922 Bora. 3. 

'3. 15— Nature of obstruction—Right 
to light and air—Right of action. 

To constitute an aotionable obstruction there 
must be substantial privation of light enough 
to render the oooupation uncomfortable accord¬ 
ing to the ordinary notions of mankind. 
{White, C. J. and Sankiran Nair. J.) 
Ramanjulu Naidu v. Apparaji ammal. 

(1911) 1 M.W N 291=9 M L T 383 = 

9 1.0. 417 = 21 M L J. 313. 

-S. 13— Nature of obstruction — Right of 

way— Uninter runted enjoyment—Onus. 

Knowledge of the fact of enjoyment on the 
part of servient owner is essential to the acqui¬ 
sition of an easement where the Court is asked 
to presume a graut. Active obstruction on the 
part of such owner would negative any suoh 
presumption. To negative submission to an 
interruption the party interrupted need not 
have brought a suit. The question whether 
there has been submission to, or acquiescence, 
in an obstruotion. is a question of faot the 
burden of negativing submission being on the 
party alleging that he did not submit. (Drake 
Brockman, J.G.) Rama CHANDRA Rao w. 
VENKAT RAO. 84 I 0. 935=16 N.L R. 76. 

-3. 13— Nature of obstruction—Action¬ 
able obstruction of lights—Nature of. 

It is not eaough. for supporting an action for 
obstruotion of light that there has been a 
dimunution of light from what it was before. 
The deoreaso in light should constitute a 
nuisanoe and make the house uncomfortable 
according to the ordinary standards of human¬ 
ity; and in the oase of busiaess premises, the 


EA9EMENT3 AOT (Y of 1882), S. 15 —Nature 
of Right. 

plff. should be materially hindered from 
carrying on his business as before. ( Maung 

Kin. J.) Balthazar & sons v. M.A. 
PATAIL. 49 I.C. 458 = 11 Bur. L.T. 109. 

Nature of Right, 

-S 13 — Nature of right — Acquisition 

of easement—Projecting eaves—Extent of the 
burden 

All that a deft, whose eaves project over 
plff's land oan acquire after 20 years is an ease¬ 
ment imposing the burden on the servient tene¬ 
ment of having that projection over it Even if 
he acquired the right to projeot his roof over 
the plff.’s land and to discharge rain-water over 
the plff.’s land, he oould not acquire a title to 
the plaintiff’s laud. His rights would be in the 
nature of an easement, which he could only 
acquire either by grant or by prescription. 
(Macleod, C.J and Coyajee, J.l KASHIBHAI 
KALIDAS v. VALLABHAI. 46 Bora 827=* 

24 Bora. L R. 303 = 1922 Bora. 83. 

-Ss. 13 and 16— Nature of right — 

Easement-Limited prescription. 

A prescriptive right to light and air cannot 
be acquired as an easement for limited period, 
e g , when the sorvaut heritage is in the occu¬ 
pancy of a tenant. (Per Phillips, J.) To impose 
an easement is to create an easement by volun¬ 
tary aot of the owner of a lease or any other 
person authorised to transfer an interest in the 
servient heritage. The word does not neces¬ 
sarily mean imposition by seme aot such as 
grant, but includes imposition by omission to 
prevent acquisition bv prescription. (Abdur 
Rahim and Phillips. JJ.) VANIYANKANDI v. 
THAYITHOTTATBIL, 42 Mad. 567 = 

37 M.L.J. 28 = (1919' M W.N. 303 = 
26 M L T. 48 = 30 1.0. 291 = 10 L.W. 87. 

1 3 13 —Nature of right—English 

Prescription Act—Distinction. 

Per Phillips. J.—The law relating to the 
acquisition of rights of easements under the 
Easements Aot appears to be the same as under 
the English Prescription Aot. (IPaffis, C.J. 
and Phillips . J.) BWAMIN.aTHA MUDALI v. 
VELU MUDALI. 20 M L.T. 344 = 

(1916) 2 M.W.N. 192 = 33 1 C 749 = 

4 L.W. 128. 

-S. IB —Nature of right— Possessory 

right — Easement. 

Easements are not oapable in an exaot sense 
of being possessed. The enjoyment which may 
in time ripen into an easement is not posses¬ 
sion and Rives no possessorv right before the 
expiry of twenty years. (Miller and Sndasiva 
Aivar, jj.) Narasappayya v Ganapathy 
ROW. 29 1 0. 298 = 38 Mad. 280. 

-Ss. 13 and 18— Nature of right — 

Cus’omary land — Pres:riptive rights, difference 
between. 

A oustomary right differs from a prescriptive 
right in the sense that no fixed period for ita 
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E1SEMENTS ACT (Y of 1882), S. 13-Part 
Acquisition. 

enjoyment is necessary. 20 M. 389 and 9 B, 

L.R 454 and 459, Rel. a presoriptive tight or 
easement is a tight ex> ting in a partioular 
individual while a oustomary right belongs to 
no partioular individual but attaches to a local¬ 
ity and is oapable of being eujoyed by all, 
who, for the time being, owu land in the 
looality. 18M. 320. Rel. ( Kanhaiyalal , A J.O.) 

Jai Jai Ram v. Banwal Singh. 

20 I C. 467. 

Part Acquisition. 

-S. 18 —Part acquisition—Right of 

way—Acquisition in part by grant and in 
part bp prescription. 

A right of way over one part may be acquir¬ 
ed by grant and over another, by presoripuon. 
(Teunon and Huda JJ.) KalaCHAND Muka- 
PADHYA V. JOBINDRA NATH CHaKRAB ATH ¥. 

37 1.0. 862. 

Right of Way. 

-8. 13 —Right of way — Right of 

passage for sweeper —Acquisition of. 

Where a sweeper usee the lane on the land of 
another openly and as of right for 20 yeare, the 
right of passage has been acauired as an ease¬ 
ment. (Macleod, O.J. and Shah, J.) YoSEF 
David Varulekar v. Moses Solomon 
Talkar. 24 Bora. L.R. 298 = 1922 Bora. 79. 

-~S. 13 —Right of way — Prescription- 

Proof of claim . 

It is not the law that beoauee there is no 
regular or defined pathway over the waste land 
of the defendants whioh is said to be the 
aervient tenement, no right of easement oan be 
acquired by the dominant owners. If the plain- 
tifis olaiming the right of way by prescription 
stop the two termini of the pathway their suit 
ought to fail on the ground that the pathway 
passed over a pieoe of waste land in different 
traoks. 32 C. W. N. 1922. referred to. 
(Chose, J.) HABIDAS GHOSE Mridha v. 
GOURI CHARAN GHOSE. 1924 Oal. 889. 

-8. 18 —Right of way—User as of right. 

In deciding whether the user of a right of 
way ia as of right or not, the Court should 
oonsider the oharaoter of the ground, the space 
for whioh the right is claimed, the relations 
between the parties and the oiroumstanoes 
attending the user. [Piggott and Rampini, JJ.) 

Merer Mullick t. Hajizuddi Mullick. 

9 10 960 = 18 0.L.J 310. 

-8s. IB and 20— Right of way for 

tcavengera through dwolling house Mode of 

acquisition. 

8. 15 of the Easements Aot does Dot exolude 
or intorfere with ether titles and modeB of 
acquiring easements. In the ease of long 
enjoyment of a right claimed, a legal origin 
should be presumed when there has been a long ; 
continued assertion of auoh a right if suob a 
legal origin were possible. Where user is proved 
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rights can be acquired. 

the presumption is that it ie of right till the 
oontrary is proved. There is no presumption of a 
license. Where lor a period of over 30 years the 
plaintiff's privy had been cleaned by scavengers 
passing through the defendant’s house. Rtld, 
the user must be presumed to havo been as of 
right and that the plfl. had acquired a right of 
way through the dell's house for the scavengers 
to pass into the plaintiff's privy. 6 C. 394 ; 
1 L.W. 128, foil.; 8 C.W.N. 359, diet. ; (1891) 
A.O. 228 ; 7 A C. 633, Ref. ' Kumaraswami 
Sastri and Devahoss, JJ.) KL'NJ*V 1 MAL v. 
RaTHNaM FlLLAI. 45 Mad. 833 = 

42 M L J. 417 = (1922) H W.N. 143 = 
31 M L T. 150 (H.C.) = 13 L.W 266 = 

i9a 2 Mad. 5, 

-8. 18 — Right of way —Interruption to 

right of way—Limitation. 

A suit to establish a right of way must be 
brought within two ysars of the interruption, 
otherwise his bujoyment for - 20 years will be of 
no avail. ( Abdu Rahim and Olafield , JJ.) 
NACHIPARAYAN V. NARAYANA GOUNDAN. 

39 M.L.J. 574 = 60 l.C. 171 = 12 L.W. 713. 

What rights can be acquired, 

-8. 18 —What rights van be acquired — 

Orating right through the jungle of another 
village. 

The right to drive cattle to the grazing 
ground through the jungle of another village 
ia not a right whioh oan be acquired as an 
easement though enjoyed for any amount of 
time. (Rafique and Piggott, JJ.) Lal 
Bahadur t>. rameshvar Dayal. 

43 All. 348 = 60 1 0. 990 = 19 A.L.J 126. 

-Ss. 18 and 17 (c )—Whal right can be 

acquired —Agricultural lands—Right to receive 
r atn water through higher lands. 

Considering the position of the lauds 
and tbo conditions of agrionlture in that 
part of the oountry it must be held that 
where the plaintiff had been enjoying 
the water by means of ohanuels through 
whioh water passed to a tank, for a certain 
number of years no presoriptive right was 
acquired to receive the water through the 
ohannels unobstructed so as to entitle the 
plaintiff to seek the removal of these obstruc¬ 
tions oaused by the defendants. Per Macleod, 
O.J.—Although it is quite possible that the 
owner of one piece of land might acquire the 
right to drain hia water on to the laud of 
another, it would be more natural in hilly 
distriots, auoh as the odq in whioh the suit 
lands aro situate, for the owner of the lower 
laud to acquire a right to reoeive water whioh 
either falld on or flows into the higher land. 
I* is only in suoh a way that cultivation in 
such distriots can prooeed and the owner of the 
land in the lower level oan acquire such a right 
against the owner of the land ou higher level, 

( Macleod, C.J. and Shah, J.) - Baswantappa 
v. BHIMAPPA. 23 Bom. L.R. 1004 = 

46 Bom. 110 = 1922 Bom. 376. 
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EASEMENTS iCT (Y of 1882). S. 15-What 
rights c&o be acquired. 

-S 15— What rights can be acquired 

— Latrines — Scavenging—Right to access. 

A prescriptive right is acquired, if plff.’s 
privies are cleaned by mehtars passing over 
the land of the deft, for twenty years and to the 
knowledge of and without obstruction by deft, 
t Chattcjee . J.) DaKSHINA RANJAN DUTT 
v. Fakir Chandra ben. 80 I.C. 34. 

-8. 15 —What right can be acquired — 

Right to dicharoe water on Aand of defendant 
through channel across public roaa — Vrescrip- 
tive easement. 

A prescriptive right of easemeut to discharge 
surplus water on the deft.’a land through a 
obannel aoross the publio road oannot bo 
acquired. iRlookerjee and Beachcroft, JJ.) 
Khuldi Ram Nandi v. Surendra Nath 
BAManTA. 19 0 L.J. 42 = 21 I G. 837 = 

18 C W,N. 378. 

-8 13— What rights can be acquired — 

Fishery — Priva.e rights — How acquired — 
Prescription. 

Private rights of fishing in publio waters may 
be acquired either by a grant from the crown 
or by the prescription Irom which a grant may 
be presumed. Queers —Whether exclusive 
rights can be acquired in a tidal or navigable 
river by proof of mere enjoyment in the 
mauner provided by 8. 2 of the Lim. Aog. A 
person to acquire the right of fishery, by 
prescription must show that he had an uninter¬ 
rupted enjoyment of it openly, publicly aud 
peacefully for over the statutory period ; 
out where such an enjoyment was in exercise 
of a oominon ripho which he shared with others, 
he should show that his user was in assertion 
of a higher right than the general right, in 
himself and for his exclusive benefit. (Coxe 
and Teunon, JJ.) ABHOY Charan v. 
DWARKA Nath MaLO. 39 Cal 33 = 

11 I.C. 180 = 18 G.W.N. 972. 

—j-S. 15—What rights can be acquired — 

Right to ferry. 

Right to ferry though not an easement is in 
the nature of an easement and may be acquired 
by user. 16 0. 608, Fill. {Coxe, J.) ABDUL 
Koyrat v. Hem Chandra Boy. 9 I.c. 846. 

" Ss 13 aod 12 — What rights can be 
acquired -Water of Govt, channel —Ryotwari 
proprietor — Possessory right — Incorporeal 
rights. 

No easement or presumptive right can be 
acquired by a ryotwari landholder in water in 
a Govt, channel irrigating the lands. No person 
oan claim posseaeory rights in a channel and 
ask for injunction against a threatened inter¬ 
ference with such rights. There can be no 
possessory rights in connection with incor¬ 
poreal rights. In a suit for ueolaration ol the 
plfl’s. rights to irrigate his lands with the 
water of a Govt, ohannel as against a rival 
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can acquire 

proprietor, the Govt, is a necessary party. 
(Ab \ur Rahim and Napier, JJ.) MAHAN-KALI 
Lakshman v. KaRNaM NaRaYANAPPA. 

(1918) M.W.N 276 = 23 MLT 337 = 
43 I.C. 80 = 34 M.L.J. 429. 

——-S, 13 — What rights can be acquired — 

Right to dam up a stream —4cguisif»on of. 

A prescriptive right to dam up a stream is 
acquired by the continued exeroise of the right 
for twenty-five or thirty years. (Sankaran 
Nair and Sadastva Aipar, JJ.) MUKKASa 

Nair Veetil v 8 ecy. of State 

15 M L.T. 247 = 1 L.W. 307 = 
26 M L J. 385 = 24 I C. 517 = 
(1914) M.W.N. 521. 

-S. 13— What rights can be acquired 

— Minerals —Grant—Right to minerals. 

Per Spencer. J —la the case of shrotriem 
grant the right of Govt, over the minerals is 
not lost by limitation. (Sadasiva Aiyar and 
Spencer, JJ.) 8ECY. OF STATE FOR INDIA V. 
SRINIVAS CHABIAR. 23 I C. 144 = 

19 M L.T 277, 

-S. 15 — What rights can be acquired 

— F.shing—Presc ip Lion— Implied grant. 

Under S. 15 of the Easements Aot, a right 
of fishing oannot be acquired by prescription 
but from uninterrupted user auoh a grant may 
bo presumed. The Easements Aot does not 
exolude or interfere with the other titles or 
modes of acquiring easements. tMi’ta, A.J. 
C.) SlTARAM v. PETIA. 43 1.0.962 = 

14 N.L.R. 35. 

-— 8. 19 — What rights can be acquired — 

Easement—Right to a ferry. 

The right to establish and maintain a ferry 
over the property of another is a right of ease¬ 
ment for which twenty years’ use is necessary 
under 8 18 of the Lim. Aot. (Das and Adami, 
JJ.) PARDIP SINGH V. 8ECY. OF 8TATE. 

5 P L J. 600 = 1 P L T 393 = 
1920 Pat. 297 = 57 I.C. 516 = 

2 U.P.L.R, (P.) 181. 

Who can acquire, 

-S. 13 —Who can acquire—Right how 

extinguished. 

A olatm of higher right of ownership does 
not prevent another person from acquiring a 
right of easement, if he can show that he 
converts certain rights of enjoyment over the 
land in question foe the benefit of another 
land of hie own. A right onoe established by 
immemorial user, is not extinguished by non- 
user or interruption for more than two years. 

(Mookerjee, A.C J. and Fletcher, J.) SUREN¬ 
DRA Nath v. Girdhari Singh. 

62 I.C. 633. 

— -S. 15 — Who can acquire—Landlord 

and tenant. 

A. right of way cannot be acquired] by a 
tenant over the lands of the landlord within 
his tenanoy except by grant ynder 8. 26 of the 
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cao acquire. 

Easements Aot. 31 I.C. 549. Ref. to. The 
mere grant of leave and license of a right of 
way by the landlord to his tenant, will not 
invest the latter with a right of way enforce¬ 
able in suit. (Chatter jee and Richardson, JJ.) 
BITAL CHANDRA CHAUDBURY V. ALLEN. J. 
DELsNNEY. 34 I.Q. 430=20 C.W.N. 1158. 

-8. 13— Who can acquire — Whether 

joint tenants can acquire easements by pre¬ 
scription against each other. 

A prescriptive right cannot be acquired by 
one tenant against another tenant of the same 
landlord Queers :—Whether one permanent 
tenure holder can acquire an easement against 
another permanent tenure holder under the 
samo landlord? (Chaiterjee, J.) MADAN 
Mohan v Sashi bhljshan. 31 I.C. 349 = 

19 C.W.N. 1211. 

-8. 13— Who can acquire - Landlord 

and tenant— Easement by prescription. 

A tenant in a zamiudari oannot acquire the 
right to irrigate bis land held by him as a ten¬ 
ant, with watt r from the tank belonging to the 
Zamindar. ( Saaasiva Iyer and Sper.oer, JJ.) 
Bayya Sabu v. Krishna Chandra Gaja- 
PATHI. 38 I.C 898 = 11 L.w. 600 

->3 13— Who can acquire — Joint user. 

The joint user of the water from a tank for 
the joint oultivation of a plot does not affeot the 
nature of the right of easement which is a right 
over the servient heritage acquired by virtue of 
the joint ownership of the plot. The right pre¬ 
scribed for, is not a right to irrigate jointly but 
a right as part owners of a dominant heritage. 

8 0. W N. 359. Diet, ( Wallis, C J. and Phillips, 
J.) swaminatha Mudali v. Velu Mudali. 

20 M.L T. S44 = (1916; 2 M W N 192 = 

38 1 0. 749=4 L.W. 128. 

-S. 13 —Who can a< quire —Snccaasitie 

holders — Prescription— Acquisition on right. 

The essential requisite of prescription is that 
it Hhonld be acquired against speoifio indivi¬ 
duals I prescription against one person oannot 
be tacked to that acquired against others, 24 M. 
219, Dipt. 10 I.O. 1)0 ; 14 A. 166; 23 A. 448, 
Poll. Where there are suooePBive stanom holders, 
eaoh is independent of the other and they do not 
olaim through each other and a suit by a parti¬ 
cular claimant for possession of the stanom is 
not barred by limitation if brought within the 
limitation period the period being reckoned 
from the date on whioh his rights arose. 
'Ayling and Seshaqiri Aiyar, JJ.) i’ATINKAB 
KUKU v. Raman VARMA. 24 1 0 319 = 

28 M L J. 669. 

-8. IB —Who can acquire — Caste—If 

can acquire right of way • 

A caste is a corporation with oivil rights and 
oao aoquire by usar, title to a right of way, even 
if the user be only of a lew members of the oaste 
provided it in ezeroised on behalf of and for the 
oaste, (Sankaran Nair and Ayling, JJ.) 
Buppbn AOUARY V . VaNNIA Konar 

24 1 0. 467-2 M L J. 110. 

Vol, III—8 
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-S. 16 —Acquisition of easement Proof . 

The mere finding that a parnala is old is not 
sufficient to prove that an eaaemeDt has been 
established wi'h respect thereto ( Wilberforce, 
J.) AHMED BAKSH V. MUSS^MMAT PALI. 

66 I.C. 922 = 8 Lab. L.J, 88. 

- 8. 17 — Surplus water — D fined chan¬ 
nel — Acquisition — Grant — Presumption — 
English and Indian Liw, 

A person acquires a right of easement of 
water of artificial obannels or derived from 
artificial tank or pools. 7 M. 530, Foil. The 
water of a tank fed by rain water as well as 
surface water from neighbouring lands flowed 
in a defined channel from the deft.’s land 
through the land of the p ff who was not the 
owner of the tank. Ths delt. had been using 
and enjoying the said water for a suffinient 
length of time and as a matter of right. Held, 
that he must be deemed to have acquired a 
right of easement with respeot to the same, 
notwithstanding the faot that the water was 
what might be oalled surplus water. In the 
oiroumsianoe of the case, a grant of the said 
right might be presumed. lAbaur Rahim and 
Bakewell, JJ.) BODDULURU Nagayya v. 
Bachu Chenchu Ramayya. 

83 M L J. 674=>44 I C 625 = 
(1917) M.W.N. 863. 

"8b 17 (ci and 13— Right to receive 
rain water through higher lands. 

Considering the position of the lands 
and the conditions of agrioulture in that 
pact of the oountty it mutt bo held 
that where the plaintiff bad been enjoying 
the water by means of obannels through 
whioh water passed to a tank, for a certain 
number of years no presoriptive right was 
acquired to reoeive the water through the oban- 
nefs unobstructed eo as to eutitle the plaintiff 
to seek the removal of these obstructions oaused 
by the defendants. Per Alacltod, C. J.— 
Although it is quite possible that the owner 
of one piece of land might aoquire the right to 
drain his water on to the land of another, it 
would be more natural in hilly districts, suoh 
as the one in whioh the suit lands are situate, 
for the owner of the lower land lo acquire a 
right to reoeive water whioh either falls od or 
flcwB into the higher land, it is only in suoh a 
way that cultivation in suoh districts can pro- 
oeed and the owner of the land in the lower 
level oan acquire auoh a right against the owner 
of the land on a higher level. (Macleod, O. J. 

and Shah, J.) Baswantappa v Bhimappa. 

23 Bora L R. 1004 = 46 Bora 116=. 

1922 Bom. 378. 

——8. 17 (c)— Right to take water 
through another's land. 

The right to take water from a river running 
through an undefined ohannel over the neigh¬ 
bouring lands is not one ooming under 8. 17 (c) 
of the Aot, but is a right whioh though perhaps 
could not be acquired by prescription as an 
easement, oould be inferred from long user. ▲ 
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presumption of lost graDt oau be made if the 
usage is long aud uninterrupted if it could form 
the subjeot of grant. (Reamm and Marten, 

JJ.) Janabdan Gankesh Khadilkar V. 

RWJI BhiKAJI KONDK\R. 42 Bora 288 = 

45 1.0. 448 = 20 Bora. L.R. 398. 

- S 17 'cl — Right to water flowing in 

undefin d channels — Prescription. 

A right to the use of water flowing in undefi¬ 
ned channels cannot be acquired by prescrip¬ 
tion. (Martineau, J.) NAGINA SINGH v. 
Malhi. 64 1 0. 133 = 3 Lah. L J. 935. 

-S. 18 —Customary easement—Right of 

way— Zemindars have no right to close. 

A customary easement is not limited to ease¬ 
ments of a kind whioh could not be reoognised 
at all apart from official customs. Any kind of 
easement recoginsed bylthe oustom of a provinoe 
will fall within the term. Thus the Zemindars 
in U. P. cannot arbitrarily dose a right of way 
used by oooupancy tenants for more than 30 
years. (Daniels, J.) Karan 81 NGH v. Dal 
CHAND. 1924 All. 159. 

-S. 18 —Right of burial—Customary 

right—In the nature of an easement. 

A oustomary right of burial oan exist, apart 
lrom provisions of Indian Easements Act ; 
henoe where it is found that a oertain family 
used a grave as a burial ground customarily it 
was held not an easement but a oustomary 
right in the nature of an easement. 23 B. 666 ; 
17 A. 87, Foil. ( Pigqott , J.) MATHURA PRA¬ 
SAD v. Karim Baksh. 31 1 0.803 = 

13 A.L J. 1094. 

-8 18— P/ivacy—Intervention of a 

space —Purdah. 

If a right of privaoy is established, the inter¬ 
vention of a epaoe between two houses oannot 
affeot the right of privaoy. If in fact that right 
has been invaded by the new constructions oom- 
plained, the injured party has a good oause of 
aotion to maintain the suit. 6 Bom. H.O R. 
143, Appr. The Purdah system is generally 
observed by both Hindus and Mahomedans in 
the United Provinces except by the lowest 
olasses. [Raflque % J ) JAMIL UD-DIN v. ABDUL 
MAJEED. 28 I C. 674 = 13 A LJ. 381. 

-8. IS—Right to cut sugar cane and 

boil justice . 

The right to cut sugaroane, to extraot. boil 
and oonoentrate the juice on a piece of land in 
the abadi is in the nature of a oustomary ease¬ 
ment referred to in 6. 18 and oan be aoquired 
by a tenant against the landlord. ( Sunder Lai 
J.) RAJAB ALI V. RAJJOO KHAN. 

26 1.0. 122 = 12 A.L.J. 963. 

-8 18— Right of privacy — Houses stand¬ 
ing on opposite sides of lane . 

Whether the houses in question are on the 
same side of a street or on tho opposite side, a 
right of privaoy exists and this right needs 
more protection when the person who invades 
it, is opposite to the person whose right of 


EASEMENTS ACT (Y of 1982), 8. 18. 

privacy is invaded and there is invasion of the 
right of privaoy if a person constructs a room 
in the upper storey of his house overlooking 
another person’s house, (Knox, J.) ENAYAT 

Hussun v. Bilkis Fatma. 24 I c. 683. 

-S. 18— Right to prayers — Mahome- 

dan Law. 

By oustom, a Mahcmedan caDoot acquire 
any right to say prayers on the land of another, 
except with the other’s permission, express or 
implied. ( Karamat Hussain, J.) NIADAR v, 
TIKA. 9 I Q. 43. 

- S. 18 — Privacy—Custom in Gujarat, 

invasion of. 

In the province of Gujarat there is a custom¬ 
ary usage whioh makes an invasion of the 
privaoy an aotionable wrong, and a man may 
not open new doors or windows in his house 
or make any new apertures or enlarge old ones 
in a way whioh will enable him to overlook 
those portions of his neighbour’s premises 
whioh are ordinarily seoluded from observa¬ 
tion. ( Ma'leod , O. J. and Heaton. J.) 
MaNEKLAL Motilalp. MOGANLaL Naro- 

TAMDAS. 85 I 0. 949 = 22 Bora. L. R 226. 

-S. 18 —Customary easement — Over¬ 
hanging trees, 

A custom to allow the neighbour's trees to 
overhang one’s house and premises, is neither 
definite nor reasonable. Whether the right to 
retain trees overhanging another’s land ;g 
oustomary easement. (Shaw and Kemp. JJ.) 
JOSHI v. OKA, 43 Bora. 164 = 47 I C 629=* 

20 Bom. L.R. 826. 

-— S. 18-Customary right — Right of 

way—Local custom—Prescription—Lost grant. 

A oustomary right is not an easement in the 
legal sense of that term. Customary rights 
have their origin in grant or prescription, but 
it is not necessary that in every oase there 
should be evidenoe from which a lost grant 
may be presumed. Nor is it necessary that the 
oustom should be traoed back for the whole 
time necessary to make it immemorial. 

( Richardson and Suhrawardy. JJ.) ALI 

Mahomed v. sheikh Katu. 36 c.L j. 280 = 

1923 Cal. 200. 

—Sa. 18, 13 — Right by custom—Right by 
prescription—Distinction between. 

What may suffioe to establish a oustomary 
easement may ba wholly insufficient to establish 
au easement by prescription and vice versa. 
The two rights are different although the result 
may be the same. Consequently where a claim 
of easement is based on a prescriptive title it 
is not open to the appellate Court to treat the 
case as one based on custom. <Broadway and 
Abdul Qadir, JJ.1 Sitaram v Ghanno. 

1924 Lah. 273. 

-S. 18— Privacy— Custom—Injunction. 

A plff. is entitled to an injunction restrain¬ 
ing the deft, his neighbour from opeoiDg such 
windows and ventilators as would infringe the 
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plff.’s right of privaoy whioh be is entitled to 
by custom (Scott-Smith, J.) La.ha Ram t). 
PAQIRA. 74 P.L.R. 1915 = 29 I.C 194 = 

251 P.W.R. 1915. 

-S. 18— Customary right and easement 

— Distinction between. 

Per Odgtrs, J.—The distinction between a 
customary right and oustomary easement is 
seen in 20 Mad. 389. No fired period is laid 
down by law as ueoessary to establish the 
former. {Apling and Odgers, JJ.) TALUK 
Board, dindiguld Venkatrama aiyar. 

46 Mad- 866 = 43 M L.J 833 = 
18 L.W. 366 = 33 M L.T <H 0 ) 40 = 

1924 Mad. 197. 


-S. 18 — Water—Right to — Obstruct 

and direct channel—Extent of. 


A person who is entitled to put up a dam of 
turf and loose atones, is not neoessarily entitled 
to substitute a tighter and stronger dam. The 
question in eaoh case is the exaot nature of the 
right which is shown by the evidence to have 
been aoquired. (Benson and dundara Aiyar. 
JJ.) BHAKTAVAT8ALA AMMAL V. SECRE¬ 
TARY of State for India. 9 I.C. 686 = 

9 M L.T. 376. 


- S. 18 —Orating right. 

A right to graze oattle in a junglo area of the 
village can be the subjeot of a customary right. 
81 0. 603 (P.0 ), Ref. ( Kanhaiya Lai, A.J.C.) 
JAI JAI RAM V. 8ANWAL SINGH. 

20 I C. 467. 

_B. 18— Privacy— Extent of the right. 

A plfl. oannot ask the deft, to olose his win¬ 
dows on the ground of the invasion of his right 
of privaoy when it is proved that the said win¬ 
dows do not look out upon the plfl.'a bouse but 
upon certain plots of land acquired by him less 
than twenty years. (Piggott, J.O.) MUHAM¬ 
MAD Shabbir v. Muhammad Jawad. 

16 1.0. 270. 

_S. 18 — Customary easement—Power 

to take earth for repairs of house. 

A oustom by whioh earth is taken from a 
pieoo ol waste land to repair hounes in a village 
after inundations is not unreasonable. On 
the contrary, it seems to be an eminently 
reasonable oustom that the people of the village 
should take earth from a ditch whioh serves no 
other purposo, in order to repair their houses. 
It was not shown that it was destructive of the 
subjeot-matter. (Roes. J.) BABU BlKOO 
MAHTON V. NABAYAN 8AHU, 1924 F. 808. 

-B. 18 -Custom of privaoy-Larkhana- 

city—Sind. 

Held on the evidence that thoro was a oustom 
of privaoy with respeot to the roofs of houses in 
the oilv of Ltikhana in Sindh. ( Fawcett . J.O. 
and K,mp, A.J.C.) SHAH MaHOMBD tv. 

Ramjan. 06 1 Cl 333t 
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-S 19— Garden—Right of management 

and ownership reserved — Succession —How 
regulated. 

A garden, over whioh an easemeut to eojoy 
it as a park, is created in favour of a commu¬ 
nity but the ownership and management of 
which is reserved to the owner descends in 
suooession in the ordinary way, subject to the 
oharge upon it. (Kincaid and Raymond. 
A.J.Cs.) LAKHAMBAI V. DEVIBAI. 

53 I 0 673=14 S L R. 182. 

-Ss. 22 and 23 —Easement for a parti¬ 
cular purpose — Conversion. 

Easement confined to a partioular purpose 
ought not to be extended to any other. A 
baokdoor of a house which was occasionally 
used by the sweepers or the ladies of the house 
oannot be converted into a main entrance to be 
used by males. (Rafigue, J.) JAMNA PERSHAD 
v. GOPINATH. 19 I.C. 981. 

- 8. 22—Right of way—Deviation from, 

not permissible except with consent of dominant 
owner. 

The general rule is that a right of way onoe 
defined oannot be altered and the dominant 
owner is entitled to exert his striob rights unless 
he oao ba induced to consent to a deviation. 
S. 22 of the Easements Aot does not deal with 
the question whether the servient owner, when 
onoe the right of way has been defined, oan 
substitute a new way and recourse must there¬ 
fore be had to the common law. (Macleod, O.J. 
and Coyajee, J.) DhondiraJ Balakrishna 
Phalnikar v. Ramchandar Gangadhar 
KALE. 21 Bora. L R. 437 = 1922 Bora. 407. 

-8. 22— Right of way—Exercise of 

right. 

The owner of a private right of way is 
entitled to enter the way at one and the same 
place only, and not at any other. (Moolcerjee 
and Beachcroft, JJ ) JlBANANDA CJHAKRA- 
BARTI v. KALIDAS MULL1K. 42 Cal 184 = 
20 O.L.J. 97=26 I.C. 213 = 18 OWN. 1296. 

-3. 22 — Extension of easement right—If 

allowed. 

Under S. 22 of the Easements Aot the domi¬ 
nant owner must exeroise bis right in the mode 
whioh is least onerous to the servient tenement 
and oannot impose any additional burden on it. 
Where the easement right is only to use a roof 
as an open spaoe, the holder oannot build over 
that portion. ( Abdul Qadir, J.) HANS RAJ v 
Malawa Mal. 1924 Lah. 387‘ 

-S. 23— Tiled roof — Pukka roof — 

Additional burden. 

Daft, wbo bad a right to discharge water 
from his thatched roof to the plfl's. roof pulled 
down bis house and built a three storied bouse 
with spoats, to discharge water on the plfl.’a 
land. Held, that ibo burden on the plfl.’a 
land was increased within the section. ( Tud - 

ball, J ) Damodar Das v. Tilak Chand 

80 I.C 941 = 13 A.L.J. 791. 
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- S. 23 —Blocking of wafer channel — 

Power ol Court to make new outlet. 

Where the deft, locked a water channel of 
the plS. by building a wall, the Court directed 
the opening of another ohannel through the 
deft.’a land without demolishing the wall. 
Barer ji. J.) BlSHUN tTH 3HUKUL v. 
GaNESH DATT. 29 1.0. 1002 = 13 A.L J. 637. 

- S. 23 — Easement — Alteration — 

Increase of burden. 

No man can imposea new or increased restric¬ 
tion or burden on his neighbour by his own 
act and for this reason an owner of an ease- 
meut cannot, by altering bis dominant tene¬ 
ment, increase his right. The extension of the 
projection of a ooru4oe beyond its original 
breadth and the consequent increase in the flow 
of rain water on the land of the servient owner 
are both an addition to the burden of the 
servient owner [Mockerjee, 0 3 . and Fletcher, 

J.) buresh Chandra hswasu Jogendra 
Nath BEN. 24 C W N. 896= 53 I G 65t = 

32 C L J. 27. 

- S, 23— Reconstruction ' of house— 

Roshandans— Blocking of. 

Re construction of a house by the dominant 
owner involving a change in the situation of 
the roshandans does not mean a fresh ease¬ 
ment requiring a fresh period of twenty years 
for its acquisition. Hence the dominant owner 
is entitled to a mandatory injunction for demo¬ 
lishing the wall constructed by the servient 
owner so us not to obetruot the roshandans. 
26 B. 374, Diat. IChevis, 3 ) JDharam Das 
v. PIYare I'AL 43 1 0 983 = 98 P W.R. 1918. 

- S. 23— Easement — Extension of- 

Increase of flood through drain. 

A person is not entitled to enlarge his right 
of easement by increasing the volume of water 
fiowmg through a drain through which he was 
entitled to discharge only the rain water and 
the ordinary waste water. (Le Rossignol, J ) 
RURA v, GAUDA Ram 102 P L.R. 1917 = 

42 I.C. 284 = 88 P.W.R 1917. 

“ ~ ~ 23 —Right of way — Occasional 
deviations—Restricted right. 

Where the plfl ’e right of way is proved over 
a defined track, occasional deviation therefrom 
does not afieot his right. The prohibition of 
the user of the track, during a particular 
season does not negative the claim of a general 
righto! way, but is presumptive proof of a 
restricted right. (Sundara A tyar and Rada- 
siva Aiyar. JJ.) ETHAMUKKALA KONDa 

Reddy v. Subba Rao. 18 i.c. 83 

" 8. 23 — Easement— Alteration of mode 

of enjoyment—Rain waUr-Right to discharge. I 

The owner of the dominant tenement may 
raise the height of the eaves so long as be does 
not know an increased burden of the servient 
..cement out the projection of the now ro 0 f 
the old not exceed that of the old though at 
3 D increased height. If the dominant owner 
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exceeds the right, iojuDotion and not damages 
is the proper remedy. ( Fawcett , A.J C.) 

ayoob Ismail v. Nabbeahmad buleman. 

28 I.C. 169.' 

-S. 24 -Dominant owner—Right to do 

acts to secure enjoyment. 

By the Civil Law the owner of a dominant 
tenement ha9 a right to do whatever is requisite- 
to seoure to himself ihe fullest enjoyment of hia 
servitude, so long as be does not impose any 
additional burden upon hie servient heritage. 

(Knox, J.) Lala Balbib Singh v. amab 
Singh. 39 i.c. aso t2). 

S. 21 —Accessory right —Right to dis¬ 
charge rain water. 

The accessory rights mentioned in 8 . 24 of 
the Aot are not intended to deprive the servient 
owner of his rights of property unless such a 
result is absolutely essential, where a p)£f. 
having a right to discharge rain water from- 
eaves on delts’. land sued for an injunction 
restraining him from m-iking any use of hia 
land which would prevent plff. Irom going upon 
it for all purposes of repairing the wall of bis 
house supporting the eaves, eto. Held, that the 
plfl. could well repair the wall and the eaves 
from the inside and oould not be granted an 
injunction. iBaman and Heotcn, JJ.) HlMAT 
Lal Maganlal Shah v. Bhikabai ambit* 
LaL SHAH. 42 Bom. 329 = 49 I G 422 = 

20 Bom. L R. 403. 

8 - 24 Rights of dominant and liabi¬ 
lities o} servient owner. 

Tbe dominant owner has a right to doevery- 
thing requisite to seoure to himself the fullest 
advantage of his servitude but thereby he 
should not impose auy additional burden on 
the servient tenement. [Broadway. J.) NAGHlA 
v. EDHAM. 39 I C. 592 = 18 P.W R. 1917 . 

-——- 8 . 24 Adjoining he u<eowners-- 

tiifiht to go to neighbour's land to repair wall 
— Eaves. 

Where the repair of the wall is reasonably 
necessary for its enjoyment, the right to go to 
the neighbour’s side of the premises to repair 
the wah is a necessary easement. The right 
does not allow going over the deft.’s roof. A 
person can also entec his neighbour’s house cr 
land to protect his eaves which projeot over 
the neighbour’s house. (Sundara Aiyar and 
oadastva Aivar, 33.) BHAGAVATULA SUBRA- 
MANYa 8 ASTRI v. BHAGAVATULA LaKFHMI- 
NABASIMHAM. 16 I C 893. 

-— 8 . 24. Illur (d)—Easement—Public 

way—Dedication. 

Public rights of way are not easement but 
arise from a dedication to the publio evidenced 
by a deed or implied from custom aod user. 
There can be no right of easement in favour 
of an indeterminate body of persons. Where 
the owner of lands renders a way impassable, 
parsons having a right to use the way may- 
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deviate from it and pass over adjoining land of 
the owner provided the deviation is reasonable. 
[Batten, A.J.C.) Laxman c Tokia. 

4ft 1.0 868 — 14 N L R. 78. 

--8. 27 — Under-ground water-flawing 

in defined channel —Into* ference w-th—Injunc¬ 
tion, 

Where water flowing underground in a de¬ 
fined subterranean obannel whioh forms the 
souroa of supply for the plaintiff's springs, is 
abstracted by the defendants by cutting off a 
ohannel on their own land very near the 
springs. Held, that the plaintiff having 
aoquired a right of easement to the supply of 
water through the subterranean obannel, oould 
restrain by injunction any attempt to divert 
the under-ground ohannel or diminish his water 
supply. ( Pratt and Fawcett, JJ.) BABAJI 
BRAWLING V. APPA VITHAVJI. 

23 Bom L R. 789 = 47 B. 809 = 

1923 Bora 309. 

•-S. 28 — Right of way for carte does 

not include right of way for sweepers—Inten¬ 
tion of parties. 

A right of way of one kind, e g , for persoos. 
cattle and oarts, eto., does not include a right 
of way of another kind, e g., for sweepers 
removing nightsoil, in the absenoe of evidence 
as to the probable intention of parties, and the 
purpose (or whioh the right was imooBed or 
acquired. ( Macleod . C J. and Heaton, J.) 
Ohintamani Hargovan V. RATANJI BHIM- 
BHAI. 39 1 0.426 = 

22 Bora. L R. 1131. 

■ S. 28— Larger right includes smaller 

right. 

Where an easement is olaimed over another’s 
property the servient tenement should not be 
saddled with a heavier burden than what the 
plaintiff has succeeded in proving. But when 
a particular mode of u er is not heavier than 
the mode of user provod, the plaintiff may be 
allowed to use it in that particular way, e g , 
the user of a way for horses may include the 
right to lead smaller animals as well but not 
larger animals or loads. The user of a path 
lor the passage of men, oarts aud palanquins, 
may aim entitle the dominant owner to take 
oattle, prooeseiono and corpses along the path 
as the latter user does not add to the burden on 
the servient tenement. (Suhrawardy and 
Cuming, JJ.) RAM KUMAR ZUMDAR v. 
MOHIN OBANDRA DUTTA. 68 1.0.679. 

■-8. 28— Pasturage right—Extent. 

K the grassing area is larger than that 
required by the persons, a proprietor may use 
the exoess for his own purposes The persons 
having grazing rights cannot prevent him from 
developing any exoess area and using it to its 
best purposes. 31 0.603 P.O.; 86 P.R. 1911, 
Ref. I Wilberfotce, J.) KABTAB 8 INGB v. 

Ralla. 

67 1.0. 806 = 2 Lah. L.J. 44. 
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-8. 23 —Exclusive fishery rights, if 

includes occupancy right. 

Exclusive fishery rights do not give oooupanoy 
right but lease of a holding, part of whioh is 
under water, will give toacquisition of oooupanoy 
right in the whole. (Muilick and Boss. JJ.) 

Messrs. Henry Hill & co v. sheoraj 
Rai. 3 P L T 93 = 1922 P 9. 

- 8 . 28 (b) —45° rule—Light-Extent 

of. 

As regard an easement of light, there is no 
rule defiaing the measure of the dominant 
owner’s right or requiring an angle of 45° 
through whioh the rays of the sun are to be 
received. To sustain an action, there must be 
a substantial privation of light enough co 
render the occupation of the house uncomfor- 
lable ^ooording to ordioary notions. (Walsh, 
J ) MT. CHANDaN KUNWAB V. Nar*in. 

1923 All S42. 

-S. 28 (c) — Easement o/ light — Action¬ 
able interference—Nuisance. 

The owner or cccupier of a dominant tene¬ 
ment in reaped of whioh an easement of light 
has been acquired by prescription is entitled, 
not to the full amount of light enjoyed during 
tbs prescriptive period, but only to so mush of 
it ae will suffiie for the ordinary purpose of 
habitanoy or busioe s aooording to the ordi¬ 
nary notions of mankind. There is no infringe¬ 
ment of the right uDless the obstruction 
amounts to a nuisance. Jolly v Kene, {1907 ) 
A O. 1, has established that tho low as formulat¬ 
ed by Lord Davey in Colls v Romo and 
Colonial Stores is the law meant to be laid 
down by that deoision. (Lord Moulton.) 
Peter Charles Earnest Paul v William 
Robinson. 42 Cal. 46 = 18 G.W N. 933 = 
27 M.L J. 117 = 1 L.W. 861 = 16 M L T 204 = 
(1914) M W N. 631 = 12 A L J 1166 = 
24 I O 300-16 Bora. L R. 803 = 
20 C.L.J. 383 = 41 I A. 180 fPG.). 

-8s, 29, 43— Dominant owner cannot 

increase burden. 

The height ef the roof in the dominant 
tenement which had an easement of lotting 
down rain water on another’s root, was raised 
from 7 feet to 21 foet and instead of allowing 
the dripping of water along the eaves, it was 
poured down through pipes, held, that burdon 
on the servient tenement is increased thereby 
and therefore the easement is extinguished. 
(Adami. J.) KesharisaHAY SINGH v NIT 
NARAYAN 8 INGH. B 8 I.C. 967. 

-3. 30— Partition—Right of way. 

If two bouses were common and a oertain 
right of way belonged to the parties, tbo pass¬ 
age being common then, under the Easements 
Aot, it must be presumed, in IheHbsenoe of 
any express agreement between tho parties, 
that at partition, the passage received for 
common enjoyment. tCh^ndavarkar and 
Batchelor % JJ.) NathubaI v. Bai HAN 8 
OAVRI. 36 Bom. 379 = 15 1.0 818 = 

14 Bora. L.R 418. 
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- 8. 30 — Division of dominant heritage 

Right to easements become annexed to each 
share. 

When a dominant heritage ig divided bet¬ 
ween two or more persons the easement becomes 
annexed to each of the shares, provided that 
such annexation i 3 consistent with the terms 
of the instrument under which the division 
was made. (Phillips and Devadoss, 33.) 

Hota Veerabhadrayya v. Venkata- 

KRISHNA RAO. (1923) M W N. 494 = 

18 L W. 404=1923 Mad. 674. 

- S, 80 — Right of way — Conveyance of 
parcels by same grantor. 

Where the eame grantor oonveys in the 
course of or e transaction portions of bis 
property, to several grantees, each grantee is 
presumed in law to take his portion subject to 
suoh rights as a right of way as aro oreated in 
favour of the other grantees. "Appurtenances” 
when used in a conveyance include a right of 
way. White, G.J. and Tyabji, J.) PENUKON- 

da yenkiah v. 8anka Krishna Moorthy. 

.. 38 Mad 141 => (1913) M.W H. 317 = 
13 M L.T. 313 = 19 I C. 80 = 24 M L.J 892. 

S. 33—Diversion of water. 

Where the plff. has a right to pass his rain 
and sewage water across the deft.’s land to the 
public drain, the diversion of the old route 
taken by the water in former days and passing 
it by another route does not constitute an 
obstruction to the exercise of plfl.’e right. 
(Tudball, J.) LAK8HMI NARAIN v. RAM 
8 ARUP. 30 1 0. 908 = 31 A L.J. 821. 

Ss. 33 and 33— Disturbance of ease¬ 
ment- Remedy— Damages — Interference bu 
law. H 

Where an easement has been disturbed, plff. 
is entitled to an Injunction rather than dama¬ 
ges. He is not entitled to an injunction exospt 
in such cases where he would bo entitled to 
recover damages UDder Chapter IX of the Aot. 
8 . 33 allows compensation to bs recovered 
provided that the disturbance has aotually 
oaused a substantial damage’to the plff. as 
explained in that seotion. De minimus Non- 
Cura! lex .—The law does not ooocern itself 
with a disturbance whioh is trivial or immate¬ 
rial. Where the plff. comes into Court at 
once, when the disturbance is threatened and 
the deft, completes his structures pending the 
suit, he does so at his own peril. (Tuabail and 
Raflque, 33.) Gajadhar v. Kishori Lal. 

28 I 0. 982 = 18 A.L J. 389. 

’— 8 . 33—Suit for compensation — Par¬ 
ties. 

It cannot be disputed that, as a general rulo 
where a person olaims a right of eaeement on a 
servient tenement all the owners of the servient 
tenement ought to be made parties, as any 
deoree in the absenoe of a necessary party 
deolaring a right of easement would be 
infruotuous. But there are caees whioh may 
well be taken as exception to the general rule, 
suoh as where any of the oo-sharers took no part 
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io obstructing the plaintiff’s right. (Ohose, J.) 

amritanath Biswas v. Jogendra Chan¬ 
dra BHATTACHARJEE. 1924 Cal. 369. 

- -3. 23 —Light and air — Obstruction — 

Test of interference. 

The test of interference of the right to light 
and air is whether the obstruction amouute to 
a nuisance. (Chatterjee and Ttunon, JJ.) 
BaNAMALI RAOJ v. MUKUND LAL GHOSE. 

23 I C 959* 

- -S 33 —Actionable wrong—Obstruction 

by servient owner— No remedy against—If nc 
obstruction to the original quantity of light. 

There is no aotiona’ole wrong unless there is 
a material interference with the physical oom- 
fort of the plff. or other substantial damage. 
33 M. 327 and Coil's case (1904) A.C. 179, 
Fell. If, in 6 pite of an obstruction being 
oreated by the servient owner, the same quan¬ 
tity of light still penetrates the ancient win¬ 
dows of a domiuant owner the latter has no 
remedy in rquity. (Pratt, 3 C. and Crouch, 
A.J.0.) PREMJI LADHA V. VlSRAM ANNUL, 

33 I.G. 613 = 9 S L.R. 101- 

-S. 35— Light — Infringement —What 

amounts to — Nuisance. 

The owner of dominant tenement is entitled 
to so much light tbcough his ancient windows 
as is required for ordinary purposes of inhabi¬ 
tancy or business and there is no infringement 
of the easement if the aot complained of 
is not a nuisanoe. (Lord Moulton.) PETER 

Charles Earnest Paul v. william 

ROBINSON. 42 Cal. 46= 18 C W N 933 = 
41 I.A. 180 = 27 M L J 117 = 1 LW. 861 = 
16 M.L.T. 204 = (1914 MWN.63i = 
12 A L J 1166 = 16 Bora L R 808 = 
24 1.0. 300 = 20 C.L.J. 383 (P C.), 

-S. 39 —Form of—Injunction, 

The deoree issuing injunction about obstruct¬ 
ion to light and air should be given in general 
terms. (Das, J.) JAGANARAYAN DUBEY v. 
Bidahat DUBEY. 29 Bora L R. 239- 

1923 Bora. 196. 

-S. 39 — Right of easement—Extent of 

light and air. 

It is only substantial privation of light 
enough to make the occupation of the house 
uooomfortable, according to the ordinary 
notions of mankind which gives rise to an 
actionable olaim. In the case of business it is 
neoessary that the plff. should be prevented 
from carrying on his business as beneficially 
as before. The faot that light reoeived has 
become less, gives no right. The dominant 
owner acquires by prescription so much light 
as is sufficient for the ordinary purposes of 
inhabitancy or business according to tho ordi¬ 
nary notions of mankind with reference to the 
looality and surroundings concerned and the 
amount received duriDg the period of prescrip¬ 
tion is immaterial. Where the raising of a. 
compound wall makes the habitation of 
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neighbour's room uncomfortable. 90 much of 
wall as produces this effect will be removed. 

(Chatterjee and Panton , JJ.) Hiralal 
Dutta t). Mohandra Nath Banebji. 

57 1 0 706. 


— S. 33 —Restriction of right—Right ot 


wan. 


It is only the inocnvenience to the public 
that justifies restriction of right of way. 
(Broaaway. J.) Fateh Mahomed n. Mus- 
samat amir Devi. 2 Lah. L.J. 499. 

-S. 38— Easement—Windows—Right to 


open—Raising of proof. 

The right to open and shut windows and 
shatters into adjoiniug laud can be acquired as 
an easement. The owner of such an easement 
is entitled to restrain the servient owner by an 
injunction from interfering with bis rights of 
easement by ereotiug a wall or a buildiDg close 
to the boundaries. The Court oould iesua a 
mandatory injunction directing deft, to lower 
the roof ot his house so as to enable plfi- to shut 
and open the wiudow freely. (Wallis, C. J. and 
Phillips, J.) RaNGA ROW v. RAMTHI 
Lakamma. 45 I 0. 435 =7 L.W. 332. 


S. 35 —Light and air — Damages. 


When by the closing of oertain ventilators 
in a house a thorough draft for tho house and 
effective ventilation is not allowed, the injury 
is so serious that the house will be substan¬ 
tially useless. In India the right of air is more 
important than the right to light; damages 
will be awarded when the injury is not detri¬ 
mental to the oxistenoe and use of tbo property. 
(Pratt, J.O. and Crouch , A.J O.) 

JESOMAL. 19 I.C. 843 = 6 8 L R. 283. 


8 . 38 — Extinction by release. 


An agreement to build a common wall with 
holes indicating permission to end the rafters of 
the next storey whioh may bo coDPtructed, does 
not imply consent to cl 'se ventilators by build¬ 
ing such next storey. (Marlineau, J.) NAN DU 

Shah v. Sant Ram. 1923 Lah. 249. 

g 38 —Continuous easement - Cesser 


of enjoym>nt. 

Permanent alteration in the dominant heri- 
taRo must bo snoh *’aB to show that the 
dominant owner intended to ooase to copy 
the easement In future, and unless euoh an 
intention is established the dominant owner 
cannot bo disentitled to the easement on the 
ground of non-user. (Sadasiva Iyer and 
NapUr, JJ.) VBM.A CHAMI OHBTTY »■ 

Muthu Ohktty. 29 1 

8 . 38 — Easement of light and air— 


Agreement by one of co-owners 

An agreement by one of several co-owners 
of a dominant tenement to effect a release of 
an easement is not effectual against the other 
oo-owners. (Pratt, J 0. and Crouch, A.J U) 
MOLUMAL V. JAVHERMAIj. , d o«!T 

6 S.L.H* 400* 
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-S. Id—Additional bur den- Extinguish¬ 
ment of easement—Alteration of structure. 

Where an additional burden alleged to have 
been imposed on the servient tenement could be 
reduoed without difficulty to its original limit 
by theoouetruotion or alteration of a structure, 
the easement is not extinguished. ( Utars, C.J, 
and Danerji. J.) RAMESHWAR DayaL 

MAHARAJ CHARAN. oa 

20 A L J. 202 = 1922 All. 28. 

- 8s. 43. 47 — Change in dominant 

heritage—Demolition of wall. 

An easement of light and air for windows is 

not extinguished ou demolition ol a wall wbioh 

ip re-built without delay may constitute 

evidence of abandonment. (Macleod, U J. 

and Shah, J.) RATANLAL BHOLARAU 

V. GULAMHUSAN ABDULALLI. 

24 Bora L R. 83 = 

46 B 448 = 1922 Bora. 3. 

- 8 . 43 —Increase in burden— Onus of 

proof—Second appeal. 

The owner of an easement is preoluded from 
increasing his right on the alteration of bis 
dominant tenement. In a oase, where by otaange 
of height, eaves disoharge water with increased 
foroe. it is held that an additional burden 
is put upon the plfi.’s land; in order to disprove 
the fact of additional burden on the 0e . rv, JT 
tenement and obtain an easement over it, the 
owner of the dominant tenement has the onus 
of proof and has no right to produce expert 
evidenoe for the first time in eeoond 
(Mooketjee, A C J. and Fletcher, J.) SUBESH 

CHANDRA V. JOQENDRA Nath. 

32 0. L.J. 2/ = 
98 I C. 854 = 24 C.W.N. 896. 

_.— 8 . 43 — Right to drop water from eaves. 

An owner of the dominant tenement had a 
right to drop water frem his eaves at a distanos 
ol seven feet height. He increased the height 
three times and allowed water to drop through 
pipes. Held that bis easement was extinguish¬ 
ed by the increase in burden. (Adami. J.) 
KESHARI 8AHAY SINGH V. HIT NMIAYANA 
BINGH. 88 I BB7, 


_ 8 . 46— Extinguishment — Merger — 

Landlord and tenant—Purchase of holding by 
landlord—Tenant continuing in possession at 
enhanced rent—Effect of. 

Tho unity ol the dominant and servient 
estates in the same person extinguishes the 
easement appurtenant to the dominant estate 
lor no person oan have an easement in land 
whioh he himaelt owns. * But uuity of title of 
the iwoeBtatea will not extinguish an easement, 
unless the ownership of tbo two estatee be co¬ 
extensive equal in validity, quality and other 
oicoumetanoep of right. If there has been unity 
of possesion merely and not unity of seisin for 
estates in fee simple an easement whioh haa 
been thereby suspended will revive on severance 
of tho UDion but if there haa been unity of 
seisin for estates in fee simple and not unity of 
possession merely, all easements are absolutely 
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extinguished and will not revive, unless they are 
recreated on aeveraooe of the former dominant 
• id aervient estates. Where though there was 
an execution sale of the tenanoy and a purchase 
by the landlord, the tenant oont»nued in occu¬ 
pation in the undisturbed enjoyment of the 
right of irrigation and the only visible result of 
the sale was that the rent was substantially 
enhanced. Held, that the right of irrigation 
from the landlord’s taok possessed by the tenant 
was not extinguished but momentarily suspen¬ 
ded and revived. [Alookerjre ani Chotgner, JJ.) 
TlNKARI PATH\K v HAM Gop^l Patbak. 

50 Cal. 336 =36 0 L J. 161 = 1923 Cal. 8. 

-Si. 47 and 13— Easement of necessity 

— Easement — Extinguishment of—Right to 
take water from another’s well — Dominant 
owner rebuilding well with permission—Fresh 
grant , 

Tbe defts. had anoieut right of easement 
to take water from a well iu the plfl.’s land ; 
but that eaaemeot became extinguished by 
non-user for a period more than twenty years. 
The defts. later oa repaired the well at their 
own expense with the permission of the plfl. 
in order to irrigate their land and began to 
use the water for the purpose. The plfl. sued 
to restrain the defts. from using the water : 
Reid, that the easement was not one of 
necessity, but an ordinary easement liable to be 
extinguished by non-user for more than twenty 
years under 8 . 47. The plfl. practically gran¬ 
ted a fresh easement to the defts. (Shah and 
Hayward, JJ.) ANANTA MURARAO v. GANNU 
VITBU BURULKAR. 45 Bom 80 = 

97 1.0. 143 = 22 Bora. L R, 415 

8 , 47 — Non-user by agreement — 

Effe<.t> 

An easement is not extinguished where its 
user is au-pended in pursuance of a oontraot 
between chedominaut and the servient owners. 
A person who purchases the servient tenement 
in an execution sale with knowledge of the 
easement is bound thereby. (Shadi Lai, J.) 

Fateh Chand v. Barasram. 

38 P W R. 1918 = 45 10. 818 = 

34 P.L.R. 1918. 

• 

8 . 47 —Right of Qovt. to claim water- 
cess for water Hawing though Pattah land— 
Classification of bed as p iramboke, if necessary 

— Right to easement as against Government. 

Water flawing continuously through a rill, 
Kuttai and another watec-oour 9 e may form a 
natural btream in which easement rights may 
bo acquired as against Government. Oooe the 
existence of an easement is proved as against 
Govt., the Givt. rauUshow under 8 . 47 that it 
interrupted that easement more than twenty 
years ago or that the plfl. rendered its use im¬ 
possible. Mere failure on plfl ’a part to repair 
the breach is not enough. If the Givt. wished 
to claim right to water flawing through pattah 
land they oan do it only when classifying tbe 
bed separately as poramboke ; otherwise the ryot 
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oan retain as his property. (TPa/lis. C J. and 
Ayling, J ) KaLIANNa MUDALI v. THE 

Secretary of State. 31 i o. 982. 

8 . 47— Easement — Light and air — 
Abandonment -Non-user. 

Whether a presoriptive right to light and air 
is loss through abandonment, depends on the 
intention of the parties to be gathered from the 
ciroumstanoes and the interval of non-user. It 
is not neoessary for the building to enjoy the 
l'gbt, that it should bs identical with that 
wbioh acquired the right, oither in structure or 
the purposes for which it is to be used. 30 Cal. 
503; 3 C.W.N. 28, Ref. [Manuk. J.) MEW*SAO 
v. NaSIRUDDIN. 49 I 0. 752 

“ Si. 49 and 81—Possesjion as lessee of 
land baton of dominant and set vient tenement. 

The possession ol land claimed to be eubjeot 
to an easement for more than twenty years by 
the dominant owner as demisee operates as a 
union of the dominant and servient tenement 
in tbe claimant. The easement is suspended 
during this time. If the suspension continues 

^ru tWenty 5’ 0%rs ' the easement is destroyed. 
The right to an easement oanuot be held to 
have been enjoyed separately during the period 
of the lease. (Sindara liyar and Sadasiva 
Atyar, JJ.) KANDANATH v. f'HBMBOLI 
VALIA VEETIEi. 16 I C 378 = 

(1913) M.W.N. 93. 

8 30—Discharge of wat e r over servient 
tenement — W heiher servient owner can insist on. 

Tbe owner of a servient tenement; over wbioh 
tbe dominant owner had acquired a right to 
discharge bis water, cannot insist that the 
water should be oontmued to be so discharged. 

(Chitty and Wilmsley, JJ.) Ballave v, 
Bepin BF/HARI. 24. 

--- S 80— Servient owner if can compel 

dominant owner to continue to enjoy the ease¬ 
ment. 

An easement exists ouly for the benefit of the 
dominant teuernent and a servient owner gets 
no right to insist on its continuance or to sue 
for damages on its aoandonmeot. 2 G.L.R 141 , 
Rel. (Mwkerjee and Beachcroft. JJ ) alta- 
FUDDIN V. ASOKHaDEN. 17 C W N 1066 = 

20 I 0. 313 = 18 C L.J 131. 

-8a 80 and 22—Scope. 

Every land-owner has a natural right to 
oolleot and retain upon his own land the 
eurlaoe water not flowing in a defined ohannel 
and put it to suoh use as he may desire. He may 
also allow it to flow away in th 6 usual oourse 
or nature upon ihe lower lands of his neigh¬ 
bour and cannot be bouud to prevent it from 
so doing. Ha cannot do this, however, by an 
artificial discharge upon his neighbour’s land 
unless he has acquired suoh an easement 
wbioh his neighbour is bound to submit to. 

If he should acquire such an easement, the 
owner of the servient tenement acquires no 
reoiprooal rights as against the owner of the 
dominant tenement with regard to the flow of 
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surfaoe water, that ie, water not passing 
through a dtfioed channel. The owner ol the 
servient tenement cannot oornpel the owner ol 
the dominant tenement to continue the exer- 
oise ol his right even where that right has been 
exeroised uninterruptedly for over 20 years and 
even i( its exercise should be benefioial to the 
servient tenement Before the right to the use 
of water cau be the subjeot of an eaeemeDt by 
prescription or grant it must be water flowir g 
through a defined and permanent channel. 
The essential features from whioh a grant or 
arrangement whereby the right olaimed may 
be presumed to re^t in some legal origin are 
that there should be a permanent chaunel, 
artificial or otherwise, or indeed a defined 
obannel of any sort oonduotiDg the overflow of 
water and that the overflow should be 
controlled or directed in any particular 
oourse. 6 I. A. 33, Foil. (Dawson Miller, C.3. 
and Mullich, 3.) MT. Sarban v. J’hudo 
Sabu. 4 P L T 81 = 2 P 110 = 

(1922) Pat. 305 = 1923 P. 63 

-8, 91 —Dominant tenement rebuilt — 

Additional burden—Whether can be imposed. 

When a dominaut tenement is rebuilt, tbe 
dominant owner has no right to impose a 
greater burden on tbe servient tenement than 
the prescriptive quantity of the right enjoyed. 
Blooking up au old window and building 
another of the same dimensions in another 
plaoe is an imposition of a burden on the 
servient tenement which was not existing till 
then. But the right of the dominant owner 
under the common law to free access ol light 
and air through an anoient wiudow is not lost 
by shifting tbe window backwards or forwards 
( Pra<t , 3 0. and Crouch, A.J O.) PREMJI 
LADHA V. VlSRAM ANNUL. 83 10.613 = 

9 8.L R. 101. 

-S. 82 —Licensee—Rights of. 

A lioeneoe is a persoa without any title and 
has no interest in the land. (Tuiball and 
Walsh. JJ.) BASUDEO RaI v DWABaKA 
Ram. 38 All. 178 = 32 I C 316 = 

14 A L.J. 137. 

- 8s. 52 And 60 — License— Weighman 

in a ma> lcet — Allowed to continue as such in a 
ntw market — Exclusion privileges. 

A weigh man in an old market, allowed by 
Govt, to continue the 9ams calling in the new 
market, docs not acquire any exclusive privi¬ 
lege and is only a licensee. (Richards, C J. 
and Bmerji,3.) secretary of state v. 
KanHaIYALAL. 23 1.0 922= 12 A.L J. 447. 

- 8. 89 —License — Enjoyment for a 

long lime -No adverse possession. 

A licensee oaanot by enjoying the license for 
any length of timo acquire rights adverse to 
that of the licensor. Where certain tenants 
of a Zamiudar built thatobed sheds on waste 
lands with his permission but these sheds were 
not appurtenant to their holdings, the tenants 
did not aoquire a right adverse to the Zemin- ' 

Vol. Ill—4 
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dar aud the latter oould revoke tbe license at 
his pleasure. (Mears, C. J and Qokul, Pi asad, 
JJ.) BHOJ Raj v. Hardeva 44 A 726 = 

20 A L J 608 =1923 All. 140 (1). 

-Ss 59 and 60 —Transferee of licenser 

— Right of — Revocation. 

The transferee of a licensor oauuot revoke a 
license, when the licensee has effected a work 
of permaLeut character and incurred expenses. 
(Chamier and Piggott, JJ.) Ras Behari Lal 
v. AKHAI KUNWab. 37 All. 9l = 26 1.0 448 = 

13 A L J. 1. 

-8. 60— License when revocable — 

Licensee not liable to ejectment on denying 
Li.ensor's title. 

A licensee in possession doe9 not, like the 
tenant, by denying title of tbe grantor of tbe 
lioenso forfeit the license and become liable to 
ejectment. 15 A L.J.R. 692, Ref. (Stuart. J.) 
MT, Duroa V . BaBU Ram. 1923 All. 403. 

-8. 60 — License — Revocation of — 

Coupled with giant. 

Where a license ooupled with a transfer of 
property is granted, tbe traDsleree of the licen¬ 
sor is not eulitled to revoke such license. The 
law on the subjeot is the same after tbs pacing 
of the Aot V of 1882. 16 C 6l9. Ref. [Knox, 
J.) Partab Bingh v. Dbum Singh. 

30 l.G. 881 = 13 A L.J. 886. 

-8. 60 —Licensor and licensee—Obli 

gallon of licensor — License coupled with 
interest. 

The grantor of a lioeuse is under an obliga¬ 
tion to plaoe the licensee in a position to enjoy 
the lioense An appropriation ol the land 
licensed to any use inconsistent wuh the 
enjoyment of the lioense works a revocation 
und the licensee may mamtaiu au aotion for 
damages against the licensor for breach of 
oontraot in unlawfully revokir.g it. A license 
to catoh elephants for consideration is not 
revocable for it is a license coupled with «n 
interest. Whore there is a grant ol an exclu¬ 
sive right to oatoh elephants within a specified 
area tor a specified period it does not follow as 
a matter of course that tbe grantee would bo 
entitled to exclusive oooupatiou of the entire 
territory during ibat time. (Mooktrjee and 
Chotzner, JJ.) Kingsley v. The Secre¬ 
tary of State for India. 36 c L J 271 = 

1923 Ual. 49. 

-3s. 60 and 64— Building license — 

Effects of revocation. 

A licensee permitted to build a bouse and 
reside therein is entitled to be indemnified if 
evicted by tbe licensor’s suooessor. A bare 
lioenee may be revoked at tbe grantot's will 
and on reasonable notioe, but a lioense oouplod 
with grant is irrevocable. A lioenso, allowing 
structures to bo built, oannot he revoked unless 
tbe licensee is oomoeosated. (Mook rjee and 
Bidcheroft , JJ.) Moti Lal Roy v. Kulu 
Mandal. 19 1.0. BS3-19 O.L.J. 321. 
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EASEMENTS AOT (Y of 1882), S. 69. 

--S. 60— License—Breach of contract — 

Revocition—Damages 

A licenses is entit ed to damages for breach 
of any contract or far an improper revooatiou 
of his license in a proper case ; the Court will 
allow revocation only on payment of the 
expenses mourred by the licensee. ( Spencer 
and Krishnan.JJ. ) Zamindar of BODOKIMIDI 
v. Beesil Kumar Lahibi. 49 1.0 811 = 

(1918) M W N. 772. 

S, 60— License—Death of licensor — 

Revocation. 

Under the Easements Act a license is of a 
personal character uot merely as regards the 
Rrautee, but also as regards the grantor. 
It ceases the moment the property passes to 
another from the grantor whether by inherit¬ 
ance or otherwise. The heirs of the lioensor 
may treat the licensee as a trespas er and 
ejeot him without notice of revocation. iKolval, 
A J.O.) Karelal V. Badriprasad 

18 N.L.R. 76= 1922 Nag. 162. 

8. 60 —License with void grant — 
When revocable. 

A license coupled with a void grant is 
revocable save (1) when the lioensee entered 
into occupation and paid rent and (2) when the 
lioensee acting on the license has executed a 
work of permanent character, and incorred 
expense in so doing. (1859) 21 Ch. D 9; (1901) 
2 Cb. 599 and 8 A. 60, Ref. to. A license is in 
its nature revocable but a license ooupled with 
a grant is irrevocable. 31 I.O. 471, Ref.; 
16 Cal. 610 . (Slanyon, A.J C.) NARSINGDAS 
v. Ratan LAL. 34 I.O. 471 = 12 N.L.R. 79. 

---S. 60 —Execution of permanent works 

by licensee on land of licensor—No right to 
revoke license. 

Where plfl. allowed deft, to exeoute on plfi.’s 
land an irrigation sohemo of considerable 
expense and permanent benefit to a very large 
number of villages, held , that Ihe agreement 
oreated a license which could not be revcked at 
the instance of the plfl. ( Jwala Prasad and 
Imam. JJ.) THE 8ECY. OF STATE v. Hira 

NandJha. 47 1.0.166. 

- S. 60 !b )—Revocation of license. 

A license oannot be revoked during lioeneee’s 
lifetime when the licensee has made permanent 
improvements ( Alittra , A.3.0.) Madbuso* 
DAN Das v. BISSD.1I. 48 I C. 723. 

-Sb. 63 and 64 —License lor building 

house—Infringement of terms. 

In the absence of anything showing the 
restriction as to the method of building by a 
licensee, of a land set for building purposes, 
there is no warrant to hold that the license was 

l ° bu ! ,d ' n a Particular manner. 
(ludballand Kanhaiya Lai, 33.) Ghorey 
v. SHIBLAL, 18A.LJ. 781 = 

88 1.0. 410 = 2 U.P.L.R, (All.) 266, 


ECCLESIASTICAL LAW. 

-S. 69 —Eviction—Notice to quit. 

A auit for ejeotment of a licensee is maintain 
able without notice to quit even though the 
licensee has erected but3 on the land, [Richard¬ 
son and Walmsley, JJ.) GOBINDA CHANDRA 

Ghose v. Nandadulal But. 

27 C.L.J. 923 = 49 I.G. 317. 

EA9TERN BENGAL TENANCY ACT (YIIl 
OF 1885). 

“■-S. 22.(2)— B-.ngal Tenancy Act, sch. 

Ill, art- 3—Limitation. 

Where 8. 92 (2) of the Eastern Bengal 
Tenancy Aot applies, the speoial rule of two 
years limitation in soh. III. art. 3 of the 
Bengal Tenanoy Aot doe9 not apply. (Woodrcffe 
and Mullick, JJ.) Inutullah Daftry v. 
MOISON ALI. 29 I.C. 414. 

—-S. 147 A -Rent suit — Compromise 

decree—Additional land given and new rent 
settled — Non-compliance with section—Objection 
in execution cannot be raised. 

In a suit (or ren6, a decree was made on 
compromise and the tenant took some addition¬ 
al land and a rent was fixed for the area 
formerly held by him together with the added 
area. When exeoution was sought objeotion 
was taken on tho ground of noo-oomplianoe 
with 8. 147-A of the Eastern Bengal and Assam 
Tenancy Aot. Held, the objeotion raided as to 
tbe validity of the decree could not be raised in 
exeoution proceedings. 17 0 W N. 496. Diet, 
(Chatter jee and Newbould, JJ.) Hem Ch. 
Choudhury v. Chandra Mohan Namodas. 

60 I.C. 204 = 24 0 W N. 1070. 

-8. 170 (4) — Non-transfer able occu¬ 
pancy holding -Purchaser—Execution sale — 
Rights of landlord. 

The seotion does not debar the landlord when 
ha has himself purohased the holding at a sale 
in exeoution of a deoree of arrears of rent due 
thereon, from challenging the right of the pur¬ 
chaser, not reoognieed by him, to make the 
deposit on the ground that as against him such 
purohasar has acquired no title and therefore 
cannot apply under O. 21, r. 69, O.P.C. (Chat- 
terjee and Greavts, JJ.) ABDUL Rahman 
SaRKAR v PROMA BlHABI DUTT. 

22C.LJ 108 = 28 1 C. 182 = 20 C.W.N. 40. 

EAST INDIA COMPANY. 

See (1) Govt, of India act. 

(2) Secretary of State. 

(3) Tort. 

E AYES. 

See Easement. 

ECCLESIASTICAL LAW. 

- Established church - Ordinary Courts 

of law—Roman CathoUc Church —Voluntary 
association — Rules of Branch association differ- 
ent from parent body — Custom—Proof of. 

The Churoh of England is an established 
ohuroh and is therefore subject to tho ordinary' 
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EGGLESIAST1CAL LAW. 

Courts cf law in matters temporal as well as 
matters of dootnne. The Roman Catholio 
Church is not an established Churoh but a 
voluntary association and any member who 
joins that ohurob will be bound by any rules 
which it has framed foe its internal discipline 
and managemeut. If a branoh of voluntary 
association has adopted rules whioh materially 
differ from those of the parent body, the mem 
bers of that association will not be members of 
the parent body but will be an independent 
organisation with their own rules. The Canon 
Law recognises no distinction between the 
spiritual and temporal powers of the Papacy 
and tho Episoopate, and a member of any 
church whioh is part and paroel of the Univer¬ 
sal Catholio Church would be bound by tbo 
Canon Law. If a eburob while adopting in 
the main the dootrino of the Catholio Church 
has yet framed rules different from the rules of 
the Catholio Churoh in matters of discipline 
and management, those rules must be proved 
in the same way in wbioh a oustom would 
have to be proved in a Court of Law Questions 
of oustom though they may, in the end, beoome 
questions of law are at the outsrt necessarily 
questions of fact. (Ayling and Coutts-Trotter , 
J J.) GaSPABI LOUIS v. REV. FR C P. OON- 
SALVES. 38 M.L J. 407® 

(1918, M W.N. 842 = 47 I 0. 941 = 8 L W. 208. 

Congregation—Right of — Pollution ol 


church— Powers ol 

According to Euglisb law. customary rights 
have all features in common that however 
largo the community enjoyiDg them and how¬ 
ever frtquenc the exercise of the right, they 
never amount to a continuous and oomplete 
deprivation of tho owner of the soil of his 
natural right of user and further the custom ban 
always arisen in the dose and has no other 
origin The congregation has no power to 
select wbat canons to follow and what to dis¬ 
regard or to adopt rules for the oonduot of 
oeremonial observances at variance 13 l bo 
canons of tho church so long ns they 
allegiance to the eatne. 1 Moo. P.C. 411 (N.o j, 
7 A.C. 484, Eipl. A Bishop, with absolute 
right of control over his flock oannot contract 
himself out of his rights pcospeotively so as to 
prevent his successors from exeroising the same 
authority. The sentiment of pollution in a 
Christian ohurch indulged in by so called caste 
Christians is not suob spiritual or temporal 
injury as oan be rcoognised as a legal injury 
giving rise to a Civil oause of aotion. (Saaa- 
siva Iyer and Napier, JJ.) KaTHALAI 

Michael Pillai v J M. barthe, 

39 Mad. 1086 *■ 19 M L T. 2*9- 
30 M L.J 423 = 3 L W 348 = 
34 1.0. 997 — (1916, 1 M.W.N. 307. 

EDUCATION, EXPENSES OF. 

8re Hindu Law-Joint Family. 

EJB0TMBNT. 

8ee also LlM. ACT , ARTS, 143 AND 144. 


EJECTMENT—Burden of Proof. 

Burden of Proof. 

Co sharers. 

Decree, Form and effect. 

Defence. 

ENDOWMENTS. 

Joinder of Parties, 
jus Tertii. 
notice. 

Plea of Possession. 

Proof of Title. 

Tenants, 

Trespassers. 

Miscellaneous. 

Burden of Proof. 

- Burden of proof — Cr. P.C., S. 145 — 

Survey proceedings. 

Where plaintiff failed in Cr. P.C. S. 145 pro¬ 
ceedings to prove possession and also in survey 
proceedings. Held, the onus thus lay heavily 
on the plaintiffs to show that the defendant 
was not in possession of the properties by virtue 
of tho title he alleged in the previous proceed¬ 
ings (Mr Ameer Ali ). (Raja INDRaJIT 

pratap Bahadur Sabi v. amar bingh. 

43 M L J. 978 = 

18 M.W.N. 728 = 25 B L R . 1259 = 

4 P L.T. 447 = 1 Pat. L R. 345 = 
21 A.L.J. 994 = 2 Pat. 676 = 50 1 A. 183 = 
33 M L.T 233-L.R. 4 A (P.0 ) 123 = 

3 L R. P C. 8 = 28 C W.N. 277 = 

1923 P 0. 128. 

- Burden of proof — Title—Proof of— 

Essential. 

In a suit in ejectment the Court is not oon- 
oerned with tho title of deft, unless plff. proves 
his own title. In a suit for reoovery of temple 
and its properties as mahant, the plff. must 
prove his appointment. (Sir John Edge). 
Lahar puri v Pur an Nath. 37 All. 298 = 
42 I A. 119 = 19 O W N. 718 = 21 G.L J 499 = 
17 Bom. L R 475=18 M L T. 39 = 
29 M L.J. 79=2 L W. 689 = 
29 I.C. 724 = (1919) M W.N. 926 (P C ). 

- Burden of proof— Title—Strict proof. 

In an ejeotment suit plff. must strictly prove 
his title. {Mr. Ameer Ali). RAMOHANDRA 
MARTaND WAIKAR 0. VlNAYAK VENKATESH 
KOTHEKAR. 42 Cal. 884 = 41 I. A. 200 = 

27 M.L.J 333 = 18 CWN 1154 = 
1 L W. 831 = l r ’ M.L T. 447 = 

(1914) M.W.N. 833 = 10 N L R. 112 = 
16 Bom LR 863 = 12 A L J. 1281 = 

28 I C 290 = 20 G.L J. 873 (P.C ). 

- -—Burden of proof—Title of plaintiff — 

Strict proof of-Essential-Defect in tide appear¬ 
ing on the records — Duly of Court to take note 
of. 

A plff. in an notion of ejeotment must reoover 
by the strength of his own title and not of the 
weakness of his adversary. A plff. suing to 
reoover possession on a title derived from an 
agreement with tbo ownera must prove his 
present right to possession under the agree¬ 
ment. Any other right or internet that he 
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EJECTMENT—Barden of Proof. 

may have iu the 6ubjeot-m*tter of the suit is 
irrelevant. Where the objeot in the plff,’a 
title appears on the face of the doouments on 
which the plff.’s case rests, the Court would 
dismiss the suit in ejeotment, although the 
point had not been fully raised in the Court 
appealed from. (Lord 4ffcinson) BASANT 

Singh v. Mahabir persbad. 

33 All. 273 = 40 I A. 86 = 
16 O.G. 136 = 25 M L J. 301= 14 M L T. 64 = 
17 C W N 669= (1913) K.W N 481 = 
11 A.L J. 469 = 17 C.L J. 866 = 
19 I C. 310 = 15 Bom. L R. 623 (P C ) 

[An appeal from 12 I.C. 347 = 11 O.C. 299.] 

“ Burden of proof— Suit for ejectment — 
Necessary proof. 

Where the plffs. who are raiyats allege 
termination of tenancy of their under-raiyats 
by notice, they must not only prove that they 
are landlords and the defts. their tenants, but 
aleo the status, vis., that they are raiyats and 
the defts. their under-raiyats whose tenanoy 
oan be and ie terminated by notice. (Ashutosh 
Mookerji, A.C.J. and Fletcher, J.) ABHOY 
Charan Datta y. Futtari Dasi. 

37 I.C. 833 

- Burdin of proof — Title — Proof of, 

essential. 

Failing to prove his title, plff. could not 
recover the property even though the defts. 
were in - possession without title. ( Chalttrje* 
and Duval, J J.) AITI KOCHUNI v AIDFW 
KOCHUNI 84 I 0. 693 = 24 C W.N 173. 


—- Burden of proof - Title—Proof of— 

8hxfltng of onus. 

Where the plff. sues for ejeotment on 
establishment of his title the onus is primarily 
on him to prove his title. But wheu he makes 
out a pnma facie case for establishment of 
his title and deft, seeks to oontradiot his case 
by establishing title of his own. it is for deft. 

to prove the title be sets up. whether it be 
Lakheraj or any other kind of title. (Ntw- 

bouid. J.) Durga Charan Biswas v. Kail- 
ash Chandra Das. 84 i.c. 643 

- Burden of proof— Plff.'s duty. 

The purohaser of an estate, at revenue sale 
oannot by suit oust the deft, from lands whioh 
though not included in the estato olaimed by 
them, are equally outside the estate purohnsed 
on the principle that the plff. suing in ejeot¬ 
ment mu6t prove bis own title. (Mo^keijee 
and Roe, JJ ) BAIKUNTHA NATH Rai v 
basanta Kumari Dasi. 34 i c. 946 = 

23 C.L J. 181. 


- -—Burden of proof-Title-Proof of 

on plff. ’ ’ 


onus 


Jn a suit in ejeotment plff. has to recover on 
the strength of his own title and cannot rely on 
the weakness of the deft.’* title. (Mookerji and 
Chapman. JJ ) NOGENDRA Mohan Ray v 
pyabi Mohan Baha. 43 Cal 103 = 

20 C.W.N. 319 = 30 1.0. 420 = 21 0 L J. 603. 


EJECTMENT—Burden of Proof, 

—-—-— Bu'den of proof—Title—Proof of, by 
plaintiff, essential. 

In a suit in ejeotment the pIS. must succeed 
on the strength of his own title. (Ghosh and 
Pratt. JJ.) MOHAMED FaJZ CHOWDHURY V. 

Kashi Nath. 27 I.C. 13-20 C L.J. 3i0. 

-- Burden of proof — Title—Proof of— 

Onus. 

In a suit for ejeotment, the plff. must prove 
his title and possession within the statutory 
period. The burden of proof may, however, 
be shifted to the other side if he starts with a 
presumption in his favour. ( Carnduff and 
Chapman. JJ.) GOPAL MONI v. KALI 
Charan. 16 I c. 17. 

- Burden of proof—Title—Plff. must 

establish title. 

In a 6uib for possession the plff. must 
establish a title superior to that of the defts. 
by proof of the most unimpeaohable oharaoter. 
(Shah Din, O.J. and Le Rossignol. JJ.) SAFA 
Chand v. Lajwanti 42 I C. 103 = 

180 P.W.R. 1917. 

‘Burden of proof — Trespasser, 

A plff. moat prove his 0*0 title before ousting 
trespasser even though the latter has no title. 

(Chevis, J.) Prem Singh v Mokand Singh. 

30 P.W R 1912 = 13 I.C 62 = 

22 P L.R. 1912. 

- —Burden of proof—Shifting of onus. 

In an ojeotment suit, the burdeu is on the 
plff. to prove his title, whioh if prima facie 
proved the onus shifts on the deft, to disoredit 
the title deed. 2 C. L. R. 48 ; 8 Cal. 759. 
Diet. (Sankaran Nair and Ayling, JJ) 
8UKIRA NAINER V. VlRASWaMI PlLL*I. 

23 1.0. 819. 

- Burden of proof. 

In an ejeotment suit by an inamdar the bur¬ 
den of proviog the title is on him i.Bashyam 
Aiyangar and Moore JJ.) Venkata 8UBBA- 
RAYA V. DARAPPAREDDI. 91 C 566 = 

9 M L T. 213. 

- Burden of proof. 

In a suit to reoover possession on the ground 
of dispossession, the burden of proving posses- 
aion withiu twelve years from the commence¬ 
ment of the suit is on tho plff. He must suc¬ 
ceed on his own title and muet not rely on 
the defect in title of his adversarv. (Drake 
Brockman, J. C.) Champat v. Laxmi Nara- 
YAN - 43 I C. 70. 

Burden of proof — Title and 

Where the action is in ejeotment it is incum¬ 
bent upon the plaintiffs not only to prove their 
title but also they have been in possession 
within twelve years of the date of the snit. 
(Das and Kulwant Sahay, JJ.) BABU CHAT- 

bapat Pratap Bahadur bahi v. O- G. 
LEES * 1 P L.R. 322 = 4 P L T 487 = 

1923 P. 598. 
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EJEGTMENT~Burden of Proof. 

- Burden of proof — Title—Possession — 

Proof of — Presumption. 

It 19 only in oases where there is do evidence 
of the plaintiff as to dispossession or, what 
amounts to the same thing, where the evidence 
is valueless, that the plaintifi fails to make out 
hie case by merely proving that he had an ante¬ 
cedent title aud possession. If from the evi¬ 
dence given by both sides the Court has a 
difficulty to come to a definite conclusion or if 
the Court considers that evideooe is not alto¬ 
gether satisfactory, in suoh ciroumstances, the 
Court can give weight to the probabilities of 
the case or to any presumption which might 
properly arise from the faot that the plaintiff 
had previously been in possession and had 
title i Milter , C.J and Multi, k, J.) Tian 
8AHU v. Mulchand 8AHU. 2 P 1 = 

3 P.L T. 400=1922 P. 432. 

- Burden of proof—Onus on defendant 

to prove better title. 

Where a person ic possession of a property is 
dispossessed by another the onus is on the 
latter to ebow that he bad belter title than the 
former. ‘2 P.L.J. 61. Ref. (Jwala Prasad. A.O. 
J. and Das, J.f AWADH BiHaRI DlKCHIT v. 
JlTU 8AHU. 64 l.C. 243. 

- Bur den of proof — Plff. to rely on the 

strength of his own title. 

It is the strength of his own title, and not 
the weakness of the deft.’s title, that should 
support the plff. in a suit for ojeoimeut. (Jwaia 
Prasad, J.) GHASITA 8INGH v. bhagmani 
KOER. 37 l.C. 924. 

-Burden of proof—Title—Proof. 

If a person suing in ejectment wants to suo- 
oecd. he must siriotly prove his title iChamier, 
C.J . and Jw da Prasad, J.) ADIT NaRAYaN 
Singh v. Kaiiabir Prasad Tewari 

1 P L.J. 324 =• (1917. Pat. 12 = 
33 1 0. 687 = 2 P.L W 3i7. 

- Burden of proof — Deft.'s title not lost 

by waiver of rights by a third party. 

In a suit for ejsotment plff. must prove hia 
own title. No title oan bo acquired against 
the deft., by a wa ver of rights by a thi-d party 
not biodmg on that party, tho more so, when 
suoh waiver ie, to the knowledge of the f’ourt. 
false. I Boo and Jwala Prasad, J J.) DURGA 
Bai V. SOBBA 8INGH 34 l.C. 827, 

- Burden of proof—Proof of title—Onus 

on plaintiff. 

A person not in possession ought to show a 
better title to the property from whiob ho 
flecks to eject the person in possession. 
(Ormond . J.) MAUNO PO JIN v Mg Nl 

29 l.C. 888 = 8 Bur. L.T. 72. 

Go-sharer. 

--- Co-sharer—Agreement to finance liti¬ 
gation—Ho present interest in property—No 
right to sue in ejtclment. 


EJEOTMENT-Co-sharer. 

A plff. suing to reoover possession on a title 
derived from an agreement with tho owners 
must prove his preseut right to possession under 
the agreement. The agreement in question 
provided that the respt. was to be a oo-sharer 
with two pifis., that he would finance the liti¬ 
gation by them and that in the event ol success 
he would be entitled to tho proprietary posses¬ 
sion of the share stipulated. Held, that the 
agreemeut oonferred on the reept. no present 
right in the property in suit and that he oould 
not join in bringing or oontiDue a suit in ejsot- 
ment in respeot thereof. 32 I.A. 113. Dist. 
(Lord Atkinson). BASANT SINGH v MAHA- 
BIR PERSHAD. 35 All 273 = 40 I. A. 86 =» 

16 0 C. 186 = 23 M L J 301*14 M L.T 64 = 
17 C W.N 669=il9l3) M W N. 431 = 
II A L J 469 = 17 C L J 566 = 
19 I C. 340 = 15 Bom L.R. 623 |P,0 ). 

[Oq appeal from 12 I C. 347 = 14 O.C. 299 J 

- Co-sharer—Trespaiser on land. 

Ooe ol the oo-sbarere oan sue to eject a tres¬ 
passer from the joint land. f 1P01) A W.N. 36, 
Foil. (L ndsay and Kanhai^a Lai, JJ.) 8RI 
THAKUJI v. Hira;LaL 44 All. 634 = 

20 A L.J 609 = L R 3 A. 381= 1022 All 408. 

- Co-sharers—Suit by one of several 

persons jo nlly interested. 

One of sever*! persons jointly interested is 
entitled to 6ue a trespasser where the removal 
of the trespasser is neoessary for the enjoyment 
by the plfl. of his rights. [Chamter, J i ROHAN 
SlNGfi v. ASHANI BEGAM. 17 1.0 469 = 

10 A.L.J. 818. 

-* Co-sharers—Bight of one sharer to 

sue—Joint possession. 

A person entitled to an undivided half-6hare 
of a piece of land oannot sue to eject any body 
from the whole of it. But ho oan sue for 
recovery of joint possession of the eight annas 
share and to enforoe his right by a partition if 
he was not sa'- sfi;d with the delivery of posses¬ 
sion of an undivided half share, (Coxeand 
Chatterjee, JJ.) Gajadhar AHIR v BhIKARI 
LaL. 27 l.C. 228 = 18 0 W.N 1011. 

- Co sharers — Co-sharers landlord 

whether can ejtd tenant. 

A oo-eharer landlord oannot by himself suo 
to ejeot a tenant but ho caD so sue to eject a 
trespasser. (Coxe. J.) GANODANNES8A BlBI 
V MAK8EDDANNES8A BlBI. 11 10. 84. 

- Co-sharers—Right of suit—Co-owner 

in possession. 

An ejeotment suit by one oo owner id whose 
sole name the lease was granted and by whom 
ezolusive title was set up on tho basis of tbo 
lease, is not maintainable although if be had 
not questioned the title of the other oo-owners 
he might have been considered as holding on 
his own behalf as well as of the others. The 
oonsent of the others given in second appeal 
would Dot matter. (Chatterjee, J.) Brojonath 
v . Uhay Chandra. 9 l.o. 487, 
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EJECTMENT—Co sharers. 

- Co-sharer. 

Tho question whether a co-abarer occupying 
a portion of the joint land without denying 
the joint charaoter thereof should be allowed 
to retaiu it until partition in the caee of abadi 
land when that land has been reduced to a 
minimum area barely sufficient for the com¬ 
mon purposes of the village was raised but was 
not deoided. Tbe highest Court of appeal 
may allow tbe amendment of the plaint. 
(Shadi Lai, CJ. and Leslie Jcnts, J.) MANJI 
ASHAQ AM v. GnULAM MAHOMED. 

3 Lah. L.J. 75. 

- Co-sharers — Co-heirs—Suit by\i seme 

only—Relief. 

Where some only out of several heirs of a 
deceased proprietor briDg a suit for possession 
of the property left by him they oan reoover 
their shares of the estate and not the whole 
estate. (Shah Din , O.J. and Le-Rossionol, J ) 
BHARI v. KHANNU. 44 I.C. 162 = 7 P.R 1918. 

Decree, form and effect. 

- Decree, form and effect—Decree for 

redemption. 

In a suit for ejeotment the Privy Counoil 
passed a deoree for redemption of the mortgages 
to which the property was held to be subjeot 
on terms as to costs with a view to the shorten¬ 
ing of litigation. (Lord Shaw). RICHARD ROSS 
SKINNER V. KUNWAR NAUNIHAL BlNGH. 

3B All. 211 = 40 I.A. 105 = 25 M L J ill - 
(1918) M W.N 500 = 13 M L T. 488 = 
11 A.L.J. 494 = 17 C.L.J 558 = 
15 Bora L.R. 502=19 I C. 267 = 
17C.W N 883 (P.O.). 

-- Decree, form and effect —Failure to 

prove exclusive title by co-owner—Joint posses¬ 
sion, if could be decreed. 

A deoree for joint possession of joint proper¬ 
ty can be given where plaintiffs alleged but 
failed to prove exclusive title to oertain fraction 
of the joint estate and where tbe defendants 
asserted their exclusive title but it was found 
that they have do such exclusive title. (Shadi 
Lai, O.J. and Leslie Jones, J.) MANJI ASHAQ 

ali v. Ghdlam Mahomed. 3 L L.J. 73 . 

-- Decree, form and effect. 

* In an ejeotment suit the deoision of the Rev. 
Court that the plff. is an under-proprietor 
simply means that he ha8 made out a prima 
facie olaim to under proprietary rights and it is 
no bar by the deft, to a suit in the Civil Court 
for a declaration that plff is not an UDder-pro- 
prietor. (Helms, 8.M l Krishna Pah 8INGH v. 
RAM DULARI. 34 1C. 793 = 3 O.L.J 234. 

- Decree, form and effect— Suit for 

possession. 

In a suit for ejeotment from and possession 
of a house, the deoree should be for possession 
of tbe whole and not a part. (Kincaid, J.C. 
and Kennedy. A.J.C.) HUSSAN Lal Mdham- 
mad v. Bachal aji Nath. 62 I c. 860 = 

13 SLR. 79, 


I EJECTMENT—Joinder of Parties. 

Defence. 

- Defence—Notice — Rent— Entry — 

Wrong. 

When there has been no enhancement of 
rent in faot, but eimply by a clerical error the 
rent is shown as enhanced in the partition 
papers, tbe tenant cannot avail of the wrong 
entry and set up a fresh statutory period from 
the time of the partition, though in the notice 
of ejeotment served on him the amount of rent 
entered in the partition papers is put down. 
(Campbell, J.M.) ACHAIBIR SINGH v *DALIP 
Singh. 33 I.C. 234 = 2 O L J. 717. 

- Defence—Plea of permanent tenancy — 

Court , whether bound to enquire. 

In a suit in ejeotmeDC, where the deft, sots 
up a plea of permanent tenancy the Court is 
bound to enquire into its truth and reoord a 
finding thereon. ( Maung Kin, J ) Ma SHWE 
YAT AUNG V. MAUNG DALI. 

9. Bur L.T. 152 = 33 I C. 888 = 

9 L B R. 27. 

- Defence—Grounds. 

A purchaser under an unregistered eale of 
immoveable property let into possession by tbe 
vendor, cannot plead his possession as a 
defenoe to a suit in ejeotment by one having 
legal title to reoover- 39 Mad. 336. Foil. 
(Maur.g Kin, J ) MAUNGBO v. MAUNG TUN 
BYU. 33 I.C. 121. 

Endowments. 

- Endowments — Tenants on— Equitable 

relief. 

In a suit for ejeotment, the defts. building 
shops on wakf property are entitled to the 
value of the buildings when Mutawalli allowed 
them to remain for a long lime. (Chevis and 
Leslie Jones, JJ.) Faei Ilahi v. Zafar ALI 

32 1 0, 588 = 36 P.W.R. 1910'. 

- Endowments—Title —Invalid aliena¬ 
tion. 

An alienee, who does not obtain any valid 
rights under the alienation (i.e.) transfer of 
debuller property cannot maintain a suit for 
possession. ( Sundara Aiyar and Sadasiva 
Aiyar, JJ.) KOOLAPPA ROWTHEB v APFU 
ASARI. 17 I 0. 736. 

- Endowment— Ejectment suit — Proof. 

The plff. in an ejeotmont suit for recovery 
of property alleged to have been appropriated 
by way of endowment for the upkeep of endow¬ 
ed property must make out as strong a case 
as one who wishes to set aside alienation of en¬ 
dowed property. (Lindsay, J.C. and Stuart. 

A.J.C.) ABDUL 8HAFUB V. SHIAM 8UNDAR 
DAS. 17 I C. 303 = 16 O.C. 76. 

Joinder of Parties. 

- Joinder of parties — Suit — Parties. 

In a suit for ejeotmeut all the parties in aotual 
possession whom it is desired to eject, should. 
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EJECTMENT—Joinder of Parties, 

be made defts. ( Richardson and Beachcroft, JJ.) 
Batish Chandra Sark \r v. Brojo Gofal 
Ddtta. 48 1.0 101=22 C.W.N 807. 

-i- Joinder of parties—Necessary parties. 

Ig an ejectment suit Lho transferee of the 
tenanoy right and tenants holding as trans¬ 
feree’s sub-tenants are neoessiry parties. 
(Holmwood and Imam, JJ.) ME ah Uzir ALI 
Bardar V. Savai BEH\r. 43 Cal 933 = 

82 I 0. 791=20 C.W.N, 947. 

- Joinder of parties—Person in receipt 

of rents and profits . 

All persons who are aotually in physical 
possession of the property should be made de¬ 
fendants to a suit for ejeotmeut. It is neither 
necessary nor proper to join any person who 
is merely in reoeipt of the rents and profits of 
the land. (Ross. J ) BABU POONIT 8INGH v. 
Kamae, Singh. 72 1.0. 1038. 

- Joinder of parties — Non-joinder of 

person under whom defendant holds — Effec’. 

A deoroe for possession oan be given in an 
ejeotment suit against the person in juridioal 
•possession, even if for some reason or other, th? 
plaintiff does not implead or olaim any relief 
against the party who has put the defendant in 
aotual possession of the land. (Das and 
Adami, JJ.) Bhagwati Koer v. Jagdam 
BAHAY. 3 P.L T 429 = 6 P L J. 601 = 

19221 P. 3B2. 

Jus tertil. 

— -Jus tertii — Co-sharer in possession of 

whole. 

Plea of jus tertii cannot be set up by a tres¬ 
passer against a lessee from one who obtained 
title to the property by adverse possession. 

( Fletcher and Smither, JJ ) BaSI Ruddi 
Sheikh v. Mobarak Munshi. 40 1.0. 197. 

- Jus tertii—Plea of. 

A person claiming as an heir to the last male 
owner ie entitled in a suit by Grown for eject¬ 
ment on the ground of esoheat to plead jus tertii. 
12 M l.A. 448. Ref. (Wallis, C.J and Sesha- 
giri Aiyar, J.) SECRETARY OF STATE v. 
SUBRAYA KARANTHA. 18 M L T 901 = 

2 L.W. 1179-81 f C. 990 = 
(1919) M.W.N. 992. 

■- Jus tertii — Trespass by stranger— 

Possession—Title. 

As against a trespasser possession is title if it 
was obtained peacefully and jus tertii oould not 
be set up. Qucsre. — Whetbor if plff.’s posses¬ 
sion was fqroiblo, he could recover possession 
against delt. (Sadasiva Iyer and Napier, JJ.) 
NALLAGONDAPKDDA V. ASUPALLEE BUDDA 

Reddy. 2 L W. 912 = 18 M L.T. 3»3- 

31 1.0. 69 = (1919) M.W.N. 819, 

- —Jus tertii —Tills—Plaintiff must prove. 

A plaintiff seeking to oust a trespasser in 
possession must prove bis own title and cinnot 
rely upon the defendant’s failure to plead 


EJECTMENT — Plea of Possession. 

jus tertii. (White, C.J., and Sankaran Nair, J.) 

Kanakaaimal v ananthamathi aaimal. 

23 I C. 901=37 Mad. 293. 

- Jus tertii—Joint trespassers, 

A deft, who is sued as trespasser can rely 
upon the title of his oo-deft. if both are alleged 
to have been aotiog in concert, even though his 
own d=rivative title is not proved. (Alitra, 

a.j.c.) bhao Singh v. Mahipat. 

47 I 0. 950. 

- Jus tertii—Third party disclaiming 

interest. 

Where the plff. sues to ejeot the daft, and the 
deft, sets up the title of a third parson, the mere 
faot that third person disclaims his right is no 
ground for deoreeiDg plfi.’s suit in the absence 
of proof of his title. (Lindsay, J C.) TlLAK- 
RAM V. SEETARAM. 30 1 0.603 = 

• 2 O.L.J. 388. 

Notloe. 

- Notice — Validity— Waiver, 

In oases not governed by B.T. Aoc or T.P. 
Aot, a notice to quit mu3t be reasonable and 
need not terminate the tenancy at the end of 
the year and the final Court of facts is to 
determine these points. Mere aooeptanoe of 
rent due for a period prior to the notice does 
not amount to a waiver. ( N.R . Chatterji and 
Newbould , JJ.) Ratneswar Das u. 8ree 
. Kamal Deb adhikar Goswami. 

63 I.C. 191=33 C.L.J. 299. 

- Notice—When invalid. 

A notioe in ejeotment is bad wherein the 
plots of land speoified do not completely oovec 
the area speoified. (Holms and Campbell, JJ.) 

8uraj Bali v Manager of Nanpara 
Estate. 33 I c. 168 = 2 O.L.J. 712 . 

Plea of Possession. 

- Plea of possession and title—Title— 

Strict proof of, essential—Confused bounda¬ 
ries. 

In 1903 plfis. susd to eject defts. from 
oertain lands as being part of their moutah. 
Both parties olaimed under leases granted by 
the Zomindar dated 1834 and 1838 respectively 
The looality except as a beef was already 
unknown at the time of the TMust survey in 
185(5, and the very name disappeared in 1880, 
The High Court in deoreeing the plfj.’s suit de¬ 
termined its area not by any positive finding of 
its boundaries but by ooojeoturing the bounda¬ 
ries of deft.’a land, the defts. being the parties in 
possession. Held, reversing the High Court’s 
judgment that the plffs. must fail, (Lord 
Phillimore) GOPALOHANDRA CHAUDHari 
V. RAJANI KANTA GHOSE. 47 Cal 418 = 

21 C.W.N, 933 (P C.). 

- Plea of possession—Plff.'s title. 

The person who is in possession of the trust 
property, oan auooessfully defend hia posses 
slon against heirs of the settler whose rights 
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EJECTMENT —Plea of Poiiession. 


under resulting trust are barred by limitation. 
(Scoff, 0 J. and Chandnvarkar, J.) MAHO 
MED IBBAHIM v. ABDUL LaTIF. 

37 Bom. 447 = 17 I 0 689 = 
14 Bom. L R. 987. 

--- Plea of possession or title—Title — 

Sirict proof necessary. 

In an aotioD in ejectment where the plff, 
has proved bis alleged title, the Court shall not 
refuse bim relief cn a ground not only not 
urged by the deft, but wholly inconsistent 
with iho defence taken by him in bis written 
aiatemen:. iMeoketjee and Beachcraft, JJ ) 
Ibhan Chandra l*hupi v. Nisei chandra 
DUPI. 22 C.W.N. 8S3 = 41 I C. 878 = 

29 0 L J 1. 

- Plea of possession — Title —Strict proof 

essential 

A person in possession oan resist a suit for 
ejectment against all but the true owner, 
though his possession is that of a trespasser 
He can resist the suit on the ground that tbo 
assignment to the plaintiff is a sham transac¬ 
tion. 15 Bom. 1. Rel. upon ; 36 B. 37, Expl, 
(Ayling and Hannay, JJ.) Rajammal v. 
Mahadeva Yogi. l L W. 777 = 

(1914) M W.N 717 = 28 I C 637 = 

27 M L J. 443. 


- Plea of possession—Possessory title — 

Government - Possession prior to suit—Pre¬ 
sumption of title> '■ 

Piff. was entitled to the same presumption 
of title against Govt, as against any one else 
oreated by previous possession, and notwith¬ 
standing tbo levy of penal assessment, the 
Govt, must prove antecedent possession in 
Govt, or displace the presumption of title aris¬ 
ing from plff.’s possession. (Sundara Aiyar 
and Sadasiva Aiyar , JJ.) KAMBBAMPALY 
Venkatasubbiah t>. Secretary of Btate. 

16 I.C. 889 = (1912) M W.N. 881 . 

- Plea of possession—Possessory title— 

Decree on, 

Where it appears that plff. in possession had 
been dispossessed by deft, and at the date of 
suit deft, had not acquired a title by prescrip¬ 
tion and neither party is found to have a good 
title, plff. as the prior possessor, has a right to 
recover possession from the deft, who oannot 
show a better title. 26 M. 514 ; 10 Bom. L R 
571; 29 A. 62 ; (1907) A.C. 73, Re). ; 26 C. 679 ’ 
Die. ( Sundara Aiyar and Ayl%.,g t JJ.) Kal' 
YANAM BASAVAYYA V. ALaKAM MALUPPA. 

13 I 0. 613. 


- Plea of possession—Possessory title - 

Good against all but the true owner. 

In a euit for ejeotmenl the plff.’s possessor 
title, in the absence of a better title provad b 
the deft, holds good against all the world 
except the true owner. 26 M. 514 ; 29 A. 52 
Perry v Oissold, 1907, A.O 73. Ref. (Sundar, 
Iyer and Ayltng t JJ.) ADI NARAYANA Iyei 

t». K. KbishNan. (1912) M.W.N, 707 = 

IB I.C. 97 = 12 M.L.T. 183 


EJEOTMENT-Pfoof of Title, 

- Plea of possession— Plaintiff or defend¬ 
ant title not prove i—Defendant in possession . 

No suit oan lie where it is found that neither 
plff. nor deft, had title and plfl. was Dot in 
possession at the date of suit and for some 
years prior thereto, to give him a title by 
prescription. ( Sundara Ai%ar and Phillips , 
JJ.) Venkataobelh v Chinn \ Gounden. 

10 M.L.T. 432 = 12 I C 883 = 
(1911) 2 M.W N. 400. 

- Plea of possession—Possession within 

12 years—Proof of. 

In a suit for possession upon a dispossession, 
the plff. is bound to establish a subsisting 
title, li e., within 12 years immediately preoed- 
iug the oommeDoement of the suit. 25 M L.J.. 
95 (P.C.). Foil 1 Drak« Brockman, J.C) 
KEROJI KUNHI V. EKOJI KUNHI V. AKAJI 
KUNHI. 84 I 0. 131.- 


- Plea of possession. 

Where iu a suit for ejeolment Ibe title to the 
property is admittedly in a third party and the 
plfl's. olaim is based only on long possession, 
the plff. must prove ibat tbe deft, is a trespasser. 

( Mullick , J ) Central Karend Coal COY., 
Ltd. v. Kartik riwani. 34 I c eie = 

1 P.L J. 47- 

- Plea of possession—Payment of Govt^ 

revenue. ~ . 1 

In a suit for possession by one trespasser on 
Government land against another, the one who 
has paid Government revenue on the land is 
preferred. Assessment to government revenue 
oonverts the trespasser’s possession into a legal 
one. (Alaung Kin. J.) TUM AUNG v, MA 
Htee. 96 I C. 933 = 12 Bur. L.T. 263. 

Proof of Title. 

--- Proof of title —Possession —Suit for — 

Registered conveyances for over fifty years. 

In a suit for possession the p ff based his 
title on a grant frcm Govt, but he oould not 
produoe it. He however produced registered 
conveyances, mortgages and leases and other 
title-deeds. As none of these were impugned* 
it was held that a olear title to proporty was 
proved. (Lord MouUorv. JOHN KING v. 

Chairman of Municipal Commissioners 
of Howrah. 18CWN.898* 

27 M.L J 20 = 26 I C. 949 = 
20 C L.J. 407 (P.O ), 

- Proof of title—Possessory suit. 

A suit based on title oould not suooeed on the 
ground of possessory title in case plaintiff (ailed 
to prove his real life. [Qokul Prasad, J.) WALI 

Muhammad v. antoo Koebi. 

1923 All. 117. 

Proof of title —Onus on plaintiff — 

H ea&ness of defendant's title. 

Wher3 plff. sues to recover possession of land 
on declaration of his title, he mast prove his 
title. If be fails to do so, the mere failure o£ 
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■JCOTMENT—Proof of Title. 

the defendant to establish bis title does oot 
help plaintiff, ( Greaves and Panton, JJ.) 
abdul Aziz v. Amir ali. 1923 Gal. 166. 

■ - - Proof of title. 

An ejeotment suit brought by the purohasers 
at a revenue sale was resisted, as the defts. 
held the lands in dispute as holders of tenures 
from Lefore the permanent settlement. Four 
deeds were relied upon ; the latter two deeds 
oovered portions of land and the right orealed 
was of a part—proprietor and not of a subordi¬ 
nate tenure holder. The two later deeds over¬ 
lapped the earlier deeds covering the mudafats 
while the later deeds oovered these and two 
more. The suit was declared for joint posses¬ 
sion of a share of a disputed land. (Jenkins, 
C.J. and Alookerjee, J.) Baroda Kumar 
Hot v. Jagabandhu Saha. 22 1.0. 247 = 

18 G.L J. 832. 

- ■■■■ - Proof of title. 

The title existing on the date of the suit 
must be the basis for the plff.’s suooess. 
(Chalterjee, J.) Chatebdhari Lal v. 
Biranchi Lal. 9 i.o. 248. 

■Proof of title—Plaintiff to prove title. 

In a suit in ejeotment or declaration and 
injunotion, plaintiff oan succeed only on the 
strength of his own title and not on the weak¬ 
ness of a defendant’s title. (Abdul Raoof and 
Harrison, JJ.) Mt. Durga Devi v. Mt. 8hib 
Devi. 4 Lah. L.J. 178 = 1922 Lah. 83. 

- Proof of t\tie—Title—Strict Proof — 

Heirship, 

A person olaiming possession of the property 
of a dooeased Mahomedan as a distant kindred 
must establish by evidenoe that all persons 
having a prior or better title than him have 
been exhausted, or do not exist. (Mullick and 
Atkinson, JJ.) SHEIKH Mirza i. ABDUL 
GANI. 43 1.0. 838 = 4 P.L W. 130. 

Tenant!. 

- Tenants—Proof of—Plea of tenancy 

not proved, 

In a Buit for ejeotment based on title a person 
alleged to bo a tenant denied the plaintiff’s title. 
At the trial the plaintiff proved his title but 
was unable to prove the tenanoy alleged by 
him. Held that the plaintiff was nevertheless 
entitled to a deoree for ejeotment. ( Ookul 
Prasad, J.) LACHMAN Das v. MULCHAND. 

1923 All. 411. 

- Tenants—Failure to comply with terms 

tl least—Relief against forfeiture — T. P. Act. 
8. 114. 

In a suit for ejeotment on the ground that 
the terms of the lease had not been aoted upon, 
the defendant pleaded that the standard rent 
fixed bad been paid duly to the Rent Controller 
and all terms of the lease oomplied with in 
terms of the standard rent. Held, the proper 

Vol. Ill—6 


EJEOTMENT—Trespassers. 

rent was the one fixed by the Controller and 
as all terms of the lease had been oomplied 
with, though in terms of the standardised 
rent, the lease was subsisting. Even if 
there was a forfeiture, it oould be relieved 
against under B. 114, T. P. Aot. The opera¬ 
tion of the seotion, is not in any way affeoted 
by the provisions of the Rent Aot. i Greaves, 

J.) ahindra Nath Ohatterjee v. Twi6s. 

49 Gal. 150 = 1922 Gal. 394. 

- Tenants—Suit by— Tenant-in-common. 

A tanant in-common can sue in the Madras 
Presidenoy for his share only when the property 
is forfeited by the lessee. 38 M. 445, Fol, 
(Seshagiri Axyar and Kumaraswami Sasiri, JJ.) 
ahmed Sahib v. Magnesite Syndicate, 
Ltd. 32 I.O. 312 = 39 M. 1049. 

- Tenants—Suit by landlord. 

A landlord oan prooeed in ejeotment against 
one who has been reoorded long as sole rent¬ 
paying tenant, in revenue rooords, regardless of 
any oo-heirs’ claim (flofms, 8- M.) TRIBUWAN 

Dat v. Muhammad Abdul Hasan khan. 

33 I.G. 264 = 2 O.L J 746. 

Trespassers. 

—-- Trespasser—Right of landlord to sue. 

It is open to a landlord, where his title is in 
jeopardy from the aggression of a neighbouring 
zemindar and whore his title may be damaged 
by a denial of bis rights over the land, to bring 
a suit for the purpose of being put into posses¬ 
sion of the land as against them. 10 O. 1076, 
foil. (Mookerjee and Cholsner, JJ.) Raj 
Kumar Mandal v. ali Mia. 87 0 L.J 94 = 

1923 Gal. 192. 

- Trespasser—Lessor's right. 

A trespasser in actual possession for twenty 
years of land let out on lease by,the owner oan 
be ejeoted unless he has taken a 6ona fide settle¬ 
ment from a third person, whom he believed in 
fact to be the landlord. (Fletcher and Smither, 
JJ.) Hajra bardara v Kunja Behabi 
nag. 25 0.L.J. 685=40 I G. 271 = 

21 C.W.N. 1001. 

" Trespasser—Landlord and tenant — 
Suit for trespass. 

A tenant, in possession of land is the proper 
plff. to sue for trespass on it. (Sanderson, C.J„, 
Woodroffe and Mookerjee, JJ.) Ramchandra 
Bill v. Ramanmani Dabi. 86 I.o. 890 = 

20 O.W N. 773. 

- Trespasser—Co-sharer landlords. 

The rule that all sharers (of the landlord 
right in the land) should unite in a suit to 
determine a lease is not applioable to a suit 
to eject a trespasser. 7 O. 414, Ref. (8anderson, 
C.J. and Mookerjee, J.) DwabkaNATH Roy 
v. Mathura Nath Roy. 24 o L.J 40= 

84 I C. 833-21 O W N 117. 
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EJECTMENT—Treipaaiera. 

” Trespasser— Suit for declaration of 

title and for possession — Title proved—Position 
of defendant. 

Where in a suit (or a declaration of title and 
for recovery of possession from the deft, the 
title ol the plff. is proved, the deft, must be 
deemed a trespasser in occupation of the land 
and is liable to be ejected at the instance of the 
pIS. [Mockerjee and Beachcroft, JJ.) 8HASHI 
BHU8HAN MANDAL v. RAM SEBAK MANDAL. 

24 1.0. 181. 

Trespasser— Raiyat inducted bu tres¬ 
passer—Rights of. 

A raiyat inducted by a trespasser in good 
faith has full righ'B and is an exception to the 
general rule that no one can confer a better 
title upon another than he himself has. but the 
exception will not extend where there i 9 no 
good faith on the part of both. ( Carnduff, J.) 
RAJENDRA NARAIN 8 AH A v. ASHUTOSH 

Banyal. 18 I c lg4 

Trespasser—Compensation—No duty 

to pay. u 

Where a parson trespasses on the land of 
another and spends considerable money in 
eneoting improvements on that land, he is not 
entitled to compensation from the true owner 
when the latter seeks to ejeot him. (Chevis and 
Harrison, JJ.) Waziri Mad y. Ganqa Ham. 

69 I.C. 871. 

- Trespasser. 

Where the defts. aoted on their own behalf 
only in suing a trespasser for possession their 
adverse possession begins from the date of their 
possession as against their oo-sbarers. (Le - 
Rossignol, J.) Zulphi v. Asghab. 

3 Lah. L.J. 441. 

~~ ■ Trespasser—Person having possessory 

title can sue . 

A person having a possessory title to immove¬ 
able property or a transferee from suoh persons 
oan maintain a «uit to ejeot a trespasser. (Sc/*- 
wabe, C.J. and Wallace , J.) PABTHASABATHY 
AIYAB v. 8UBBABAYA GRAMANY. 

48 M L J. 173 = 17 L.W. 763 = 
(1923) M.W.N. 352 = 1924 Mad. 67. 

—- Trespassers—Possessory title —Right to 

eject defendant—Joint possession. 

It is open to a plaintiff who was in possession 
but was dispossessed by the deft, to sue for 
recovery of possession on the strength of his 
possessory titlo. If the defendant shows an 
equal right or title with the plaintifl, the latter 
will be entitled to be put in joint possession 
with the former. If the plff. has a batter riRht 
than the deft, the latter must surrender pos¬ 
session. 26 M. 514 ; (1921) M.W.N. 2*9, Rel. 
(Kumaraswami 8astri and Devadoss, JJ.) KAJI 
AMIB SABIB v. KAJIB MAHOMED ODI AHMAD 
8AH1B. 18 L.W. 430 = 66 I C. 237 = 

(1922) M.W.N. 439. 


EJECTMENT - Trespasser a. 

-- Trespasser—Suit by lessee — Title- 

Voidable transaction , 

A permanent lease of a trust property in 
excess ol the trustee’s powers is not void but 
only voidable and the lessee may use the lease 
for the ejectment of the trespasser from the 
land 40 Mad. 212 ; 36 Cal. 100 3 ; and 40 M. 
709, ref. (Spencer and Seshagiri Iyer, JJ.) 
KADIB Masthan ROWTHER y. 8EGAMMAB. 

43 Mad 433 = 38 M.L J. 198 = 
(1920) M.W.N. 188 = 11 L.W 197 = 
55 I.C. 638 = 27 M.L T. 286. 

Trespasser — True owner—Right of. 

A true owner cannot at all times enter his 
own premises and use force and violenoe to 
ejeot a trespasser ; suoh an aot though not 
tortuous, may yet give rise to oriminal liability, 
if attended witn force or violenoe. (Ayling and 
Oldfield, JJ.) M ABO AM AIYar y. 8. J. 
Mercer. 15 Cr. L.J. 223=23 1 C. 177 = 

(1914) M.W.N. 124. 

' * Trespasser— Right of landlord to sue 

in ejectment. 

It is open to a landlord to sue to ejeot a tres¬ 
passer even though the fcenaooy subsists. 11 N. 
L.R. 124 ; 18 N.L.R. 89, referred. (Batten, J, 
C.) Deburau y. Pahlad Prasad. 

1923 Nag 79. 

- Trespasser—Right ol landlord to sue. 

A landlord can bring a suit in respect of his 
tenancy against a trespasser. His right to sue 
in ejectment is not abandoned. (Prideauz. 
A.J.C.) ADDIBHAI V. SHAN RAO- 

1922 Nag. 216. 

- Trespasser—Rent Court. 

A trespasser oan be ejeoted through the 
rent Court. (Holms, 8. M.) Ram LAB v. 
abub Hasan Khan. 48 1 G, 343 = 

S O.L.J. 196. 

- Trespasser—Admission to tenancy. 

Reoeipt of rent, for periods subseauent to the 
death of a tenant, from a man who is not an 
heir but tabes possession of the holding of the 
deceased tenant, amounts to his admission to 
tenaDoy, and a fresh statutory period begins 
from tbe time he takes possession of the 
holding. ( Holmes , 8. M. and Campbell, J. M.) 
Jagmohan Upadhya v. Kamta Briroman 
Trasad 8INGH. 33 I.C. 247 = 2 O.L.J. 730. 

Trespasser—License suit by. 

An ejeotment suit oan be instituted by a 
licensee against a trespasser. (Stuart, J.C.) 
Bitaram v JAGAN Nath. 17 1.0 469 = 

13 O.C. 317. 

. Trespasser liable to ejectment—By ten¬ 
ant in possession in spite of landlord's support. 

A mere trespasser, in spite of the landlord’s 
support, is liable to ejeotment by the tenant, 
against whom he cannot retain possession. 
(Chamier, C. J. and Sharfuddin, J). KARTIC 

Rewani v. The Central Karkend coal 
CO., LTD. 37 I.C. 1004 = 1 P.L.J. 430. 
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EJECTMENT—Miscellaneous. % 

Trespasser—Right to sue—Person enti 
tied to possession. 

The owner, cr person in possession alone oan 
•sue for trespass ; the benefioiary of a public 
charity, oannot sue without joining the trus¬ 
tees as parties, f Younq. J.) COWASJI v. 
Bella. 50 I C. 609 = 11 Bur. L.T. 249. 

Miscellaneous. 

- Suit by heir of person in possession. 

A heir of a person in possession is entitled to 
bring a suit for possession against one who has 
no better title. ( Chamier, J.) 8ROHan SINGH 
V. AHSANI BEGam. 17 I C. 469 = 

10 A.L.J. 516. 

;- Suit—Burden of proof—Title of plaint¬ 

iff- 

in an ejeotment suit, the plff. oan suooeed 
only on tho strength of his own title. He oan¬ 
not be allowed to abandon his own oase and 
adopt that of the deft, and on that footing 
olaim relief f Batchelor and Roe, JJ.) Bal 

Mukund kesardas V. Bhagwandas Ke- 

SARDAS. 19 I.G 401 = 18 Bora. L.R. 209. 

- Nature of tenancy—Duty \of Court. * 

In an ejeotment puit, the Court must come 
to a finding as to the nature of tenanoy and 
also whether the tenanoy so found has been put 
an end to, on the date of suit. (Sadasiva 
Aiyar and Napier, JJ.) Ittinan v. GOVIN- 
DAN NAMBUDRI. 62 1.0. 390 = 13 L.W. 397. 

EJUSDEM GENERIS. 

on See Interpretation of statues. 

ELECTION. 

8ee also (1) SUCCESSION ACT, 8s. 167 — 177. 

(2) T. P. ACT, 8. 35. 

(3) WILL.'. 

- Petitions need] not be verified— Who 

can challenge. 

An election petition need not be verified as in 
tho oase of plaints unless the particular Aot 
under whiob the potition is put in speoifioally 
requires it. It is only a person who has 
aotually contested an eleotion and who claims 
to havo been validly eleoted or a body of eleot- 
ora who oan challenge the validity of an 
eleotion. (M<ars, OJ. and Piggott, J.) SURA J 
Narun v Jang Bahadur. 

43 A 687 = 1924 All. 132. 

- Intentional misdescription in or remo¬ 
val of voter's name from, voter's list, 

Tho Municipal Board itself is liable for in¬ 
tentional miadesoription of name of duly 
qualified person Irom list of candidates or for 
malicious removal of name from the list. 

< Walsh and 8tuart, JJ.) MUNICIPAL BOARD. 
Agra v. A8HARAFI LAL. 

44 A. 202 = 20 A.L J 1 = 1992 All. 1 (2). 


ELECTION. 

- Temple committee — Meeting — Notice of 

— Want of quorum—Adjourned meeting. 

With very limited exceptions where a special 
meeting of a oommittee or any other body has 
to be specially convened for a particular pur¬ 
pose every member of that body ought to havo 
notice of and a summons to the meeting. The 
eleotion, being by a definite body on a day of 
whiob, till summons, the eleotors had no 
notioe, they were all entitled to be specially 
summoned, and if there was any omission to 
summon any of them, unless they all happened 
to be present, or unless those not summoned 
were beyond summoning distance, as for in¬ 
stance, abroad — there oould not be a good 
electrol assembly. A meeting of a temple 
oommittee for the eleotion of trustees for a 
temple was adjourned for waut of quorum and 
no notice of the adjourned meeting was given 
to the other members of the committee. On 
the adjourned date the eleotion was held. Held, 
that the eleotion was invalid for want of notioe 
of the meeting to the members of the oom¬ 
mittee. ( Marten and Fawcett, JJ.) Nilkanth 
Devrao v Murari Govind. 

25 Bom. L R. 315 = 1923 Bora. 272. 

-- Temple trustees—English law non - 

applicability— Vo'ers' lists. 

The common law of Eogland relating to 
Parliamentary elections should not be applied 
to regulate the eleotion of temple trustees in 
India, though tho prinoiples which uudorlic 
that law may be invoked if they appear to the 
Court to be in conformity with the rules of 
justioe, equity and good conscience. The fact 
that persona whose Dames were not in the list 
of voters participated in the eleotion did not 
invalidate the eleotion in the absenoe of any¬ 
thing to show that the right depended on au 
entry in the voters’ list. ( Mookerjee and Chote- 
ner, JJ.) RAGHUNATH Sarma v. Jiban 
CHANDRA Sarma. 27 C.W.N. 812 = 

00 Oal. 202=1923 Cal. 467. 

- Number of votes recorded exceeding 

maximum—Election void. 

The rule that when the number of votes 
recorded exoeeds the maximum that can be 
given at an eleotion must be void, is perfectly 
sound, especially when there are no rules to 
moet suoh a contingency. Where the voting 
paper is void on ihe faoe of it, no evidence 
should be allowed to vary the reoorded voting 
paper. ( Sanderson, C. J. and John Woodroffe 

and Mukerj. JJ.) Nagendranabeth i>. 
j- Vas. 60 1 0. 347 = 32 G.L J. 124. 

- Validity of -Infringement of rules. 

Where rules have been framed for tbe oon- 
duot of elections, they may be either mandatory 
or direotory. An infringement of the former 
olasa of rules avoids the eleotion. Where au 
infringement of a direotory rule is proved, the 
burden rests upon those who maintain the 
validity of an election notwithstanding the 
infraction of tbe rule, to ehow that the result 
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ELECTION. 

was not afleoted by the infringement, a pro¬ 
vision as to the time of opening and closing 
the polls is considered directory. (Alooktrjee 

and Panton, 33.) Shyam Chand u. Dacca 
Municipality. 30 C.L.J. 270 = 

93 I C 741 = 24 G.W.N. 189. 

- Supreme Council—Voting by members 

of local council before taking oath of allegiance 
—Effect. 

The omission, by a member of a local coun¬ 
cil, to take the oath of allegianoe does not make 
him incompetent to vote for the eleotion of 
members to the Imperial Legislative Council. 
< Fletcher , J.) BHUPENDBA Nath BASU. v. 
Ranaji Singh. 20 I.G. 676 = 41 Cal 884. 

- Election agent, can be proposer — 

Punjab Government Notification No. 9 of 31— 
7—1920, Regulations 7 and II —Punjab Elect- 
oral Rules, Rr. 6 (4), 31, 34 (2) (a) and 42 (1) 
(c) — Amendment of petition—Nomination paper 
delivered before day fixed is not invalid. 

The eleotion agent of a candidate oan be 
his proposer or seoonder and vice versa. The 
Eleotion Commissioners oan allow further or 
better particulars to be furnished subsequent 
to the petition provided no new substantive 
oharge is introduced and that the respondent 
is not taken by surprise. Whore the returned 
candidate is declared duly elected on a single 
nomination paper and the validity of the 
eleotion is questioned on the ground that it 
was delivered to the Returning Officer before 
the time fixed, the Commissioners have power 
to deoide the point irrespective of the fact 
whether the point wa9 raised before the 
Returning Officer, Regn. 7 of Punjab Notifica¬ 
tion, No. 9, dated 31—7 — 1920 is ambiguous 
but as it is a disabling provision it must not 
be striotly construed against the nominee. 
The Regulation does not mean that a nomi¬ 
nation paper delivered to the Returning 
Offioer before the day fixed is invalid when the 
question of the falsity of the return of expenses 
comes before the Commissioners, they have 
power to deoide the 6ame. ( Kennaway, Abdul 
Quadir and Dalip Singh, Corns.) AMIN Khan 
v. SIKANDAB Hayat 61 I.G. 744 

- Corrupt practice — Particulars — 

Amendment of Petition—Candidate and Agent 
—Punjab Electoral Rules, R. 31. 

An eleotion petition alleging corrupt prao- 
tioes on the part of the candidate cannot be 
summarily rejected for want of fuller particu¬ 
lars. Au opportunity should be allowed for 
further and better particulars to be given. The 
objeot of furnishing suoh partioulara is to avoid 
surprise to the respondent and from that point 
of view they are neoessary in the interests of 
justioe. A candidate is responsible for the aots 
of those who, to hie knowledge, for the purpose 
of promoting his elections, oanvass for him. 
( Kennaway, Abdul Quadir. Dalip Singh, Corns.) 
DaubAn khan v. Muhabbat Khan. 

61 1.0. 387. 


ELEOTION j 

-Candidate and agsnt—Punjab Elec¬ 
toral Rules, R. 42 (I; (6). 

The relationship of candidate and agent is 
muoh wider than that of prinoipal and agent 
and such relationship is to be inferred from 
faots. Where several voters were fed on the 
polling day by persons intimately oonneoted 
with a oandidate and aotiDg on his behalf, the 
inference is olear that they are fed to induce 
them to vote for the oandidate. ( Kennaway, 
Abdul Qadir and Dalip Singh, 3 . Cs.) RaJ- 
MAL v. LAJPAT RaI. 61 I.G. 383. 

- Form of petition—Amendment—Cor¬ 
rupt practice particulars to be given. 

The particulars of any oorrupt praotioe alleged 
must be given in the eleotion petition. The 
English Law in this respeot has not been 
followed. The rules io India do not prescribe 
any form in which an eleotion petition is to 
be drafted aad a d aft in the form given at page 
415 of Halsbory’s Laws of England, Vol. XII, 
or in the form given for a plaint in the 
C.P. Code, Election Commissioners oan allow 
amendment of an election petition where it ie 
sought to bring home a ourrupt praotioe to any 
one it is the action of that person wbioh must 
be primarily looked to. A spiritual leader can 
oanvass for a oandidate provided h9 holds out 
no threat or inducement. Indian oourts 
should administer the Indian Eleotion Law 
and not the English Common Law. (Kennaway, 
Abdul Quadir, and Dalip Singh, Corns.) 
Babkat ali v. Muhabbam ali. 61 I.C. 337. 

-- Bribery and Personation — Irregulari¬ 
ties—Electing officer empowered to decide 
objection — Decision, questioned in a Civil 
Court. 

At an eleotion of a temple trustee, the agent 
of the suooesslul candidate abetted the false 
personation of a dead voter. There was no 
proot that the candidate authorised or ratified 
the agent’s act but the inclusion of his vote 
did not afleot the result of the eleotion : Held, 
that the false personation did not invalidate the 
eleotion, though the vote inoluded ought to be 
rejeoted. (Per Sadasiva Aiyar, 3.) The Com¬ 
mon Law of England relating to Parliamentary 
elections cannot govern the eleotion of a temple 
trustee. The faot that certain voters were 
oarried to the voting booth at the expense of 
a oandidate does not vitiate the eleotion. (Per 
Napier, J.) Personation by itself does not 
invalidate the eleotion. The number of votes 
given by personation should be struck off. An 
eleotion is not void because the agent of a 
oandidate had been guilty of one or two oases 
of bribery. (Per Sadasiva Aiyar, 3 , Napier 3, 
contra) Where the electing officers were giveD 
the power to deoide the objections as to per¬ 
sonation and to allow or to disallow the votes 
at their discretion. Held, that the deoision 
given by the eleotiog officers honestly on the 
objeotionB raised cannot be questioned by any 
proceedings in Court. (Sadasiva Aiyar and 
Napier, 33.) RAMANJULU t>. Parthasaba- 
THY. 17 M.L T. 331 = 38 I.G. 612 = 

(1918) M.W.N. 290=2 L W. 383.- 
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ELECTION OF REMEDIE8,* 

-- Conversion — Creditor's petition in 

insolvency based on—Effect ot adjudication— 
Maintainability of suit to recover article pledged . 

A person who had lent a ring to another pre¬ 
sented an inaolvenoy petition to have that 
other adjudged insolvent, and proved in 
insolvenoy a debt baaed on the value of the 
ring. The ring had been pledged to a third 
party a few day9 after the petition was put in. 
The plaintiff failed to get anything for his debt 
in the insolvenoy proceedings, and then brought 
* a euit againt the pledgee for return of 
of the riog or its value. Held, in treating the 
value of the ring aa a liquidated debt for 
purposes of the inaolvenoy proceedings, plff. had 
already eleoted to abandon all rights to the 
ring and as suoh the action cannot lie. More¬ 
over the pledgee bad obtained a good title on 
the principle of estoppel feeding the title. 
(Schwabe, O.J., Oldfield and Ramesam , JJ.) 
Binnan Chetty V. alagiri aiyar. 

43 M.L.J. 916 = 46 Mad. 892 = 18 L.W. 943 = 

(1924) MW N. 6 (F B.) 

ELECTRICITY ACT (IX OF 1910). 

-Ss. 14and 19 — Operator—Damages— 

Damage caused by another company. 

An operator oannot olaim damages for aots 
of his own or done on his behalf and at his 
expense by the owner. Where a gas oompany 
was out ofi from reasonable aocess to its own 
property by aots done in the exeroise of its 
powers by the Eleotrio 8upply Company and 
those aots oiused damage, detriment and 
inoonvenienoe, held, that the damage olaimed to 
have been suffered oould be oompensated under 
B. 19 that 6. 14 did not apply and the gas 
oompany oould not be deprived of it a remedies. 

( Darvar and Beaman, JJ.) BOMBAY GAS 

Company v Bombay Electric Supply and 
Tramway Company. 16 Boro, L R, 984 = 

26 I.C. 892=39 Boro. 124. 

-8. 24, Sch, Cl. YI (1910). 

A fuse or out out is neoes9ary in eervioe line 
and is kept under the lioensee’s seal. The 
lioense must bear the oharge of the servioe line 
whether the oonsumer has paid the initial 
expenditure or not. The licensee oan dis¬ 
continue the supply of energy if the consumer's 
installation is defective. In oase of any 
alleged defeot, the licensee can refer the matter 
to an eleotrio inspeotor and he is to deoide the 
matter. If energy is supplied to the consumer 
knowing that the installation is defeotive, the 
consumer will not pay for a new fuse or out out 
if the old melts on aooount of defeotive installa¬ 
tion. (Scott Smith J.) THE LAHORE 

Electric supply Co. v. Durga das. 

79 P W.R. 1918-89 P R. 1918 = 
43 I.C. 171 = 77 P.L.R, 1918. 

■“8. 39— Theft of electricity — Avoiding 

metre. 

The use of the word ' mains ’ for the words 
" any eleotrio supply-line through whioh 


ENCUMBRANCE. 

energy ia supplied by the licensees ” in 8. 39 in 
a notioe issued by the Munioipal Engineer to a 
person aooused of theft of energy under 8. 39, 
would operate as an admission against the 
Municipality and would be a good defenoe to a 
criminal oharge under 8. 379, I.P.C. for theft. 
Where the word M mains ” is qualified by suoh 
words as “ outside, your metre ” the aooused 
gets full Dotioe that he must not take ourrent 
exoept through the metre. The word 
“ dishonesty ” is a legal expression having the 
same sense as that in whioh it is used in the 
Penal Code. ( Holmtvood and Chapman, JJ.) 
Carl Forstman v. h. T. 8. Forrest. 

27 I.C. 991. 

-Sch. Cl. 6 (2) (c;—Seafs of cut out, not 

in good order—Discontinuance of electric sup¬ 
ply- 

It was found as a fact that a part of the 
eleotrio apparatus on the appellant’s premises, 
namely the seals of the out-out were not in 
good order and oondition. As a result of this 
defeot there had been a leakage of energy, 
whether by theft of the ourrent otherwise. 
Held, that suoh a state of thiDgs must oertainly 
be deemed to be likely to afieot injuriously the 
use of energy by the licensee or by other per¬ 
sons,” and acoordiDgly, the Eleotrio Supply 
Company were entitled, upon discovering this 
oondition of things to disoontinue the eleotrio 
supply. ( 8cott Smith and F/orde , JJ.) KARORI 
Mal v. The E. T. and Lighting Co. Ltd. 

4 Lah 182 = 1924 Lah. 142. 

EMBLEMENT8. 

See T. P. ACT, 8. 108. 

EMERGENCY LEGISLATION CONTINU¬ 
ANCE ACT (I OF 1919). 

- Power of Governor-General in Coun¬ 

cil. 

The Governor General in Council is Dot pre¬ 
cluded by 8. 23 of the Indian CouDoils Aot, 1861 
from passing an Aot like the Emergenoy Legis¬ 
lation Coutinuanoe Aot (I of 1915) embodying 
provisions of Ordinanoe 3 and 5 of 1914. The 
High Court has no jurisdiolion to question 
orders made under the above Aot. < Chaudhuri 
J.) In re JEWA NatH 00 44 Gal. 439 = 
20 O.W.N. 1327=37 I.C. 48 = 18 Or. L J. 6*. 

ENCROACHMENT. 

See (1) ADVERSE POSSESSION. 

(2) ACQUIESCENCE. 

(3) Landlord and Tenant. 

ENDORSE. 

See Neg. Inst. act. 

ENCUMBRANCE. 

See (l) Bengal Patni Regulation. 

(2) B.T. ACT, 8. 159. 

(8) Mad. est. Land act. . . 
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ENCUMBRANCE. . 

-Execution tale subject to. 

Sea (1) C. P. CODE, O. 31. Rc. 62, 65. 

(2) Evidence act, s. 115, s j 

ENFRANCHISEMENT. 

See Grant-Inam. 

ENGLISH BANKRUPTCY ACT (1883). 

-46 and 47 Yict., C. 52. 8. UQ-Lelter 

cf request —Jurisdiction—Indian Courts. 

To invest an Indian Court with the jurisdio- i 
tion under 8, 118, to act in aid, and oe auxi¬ 
liary to the High Court in England, a request 
from the English Court asking the Indian 
Court to aot in aid. i3 necessary. 8uoh letter 
of request must be sent to the other Court. 
The order ol the Eoglish Court presented by the 
Trustee in Bankruptcy is not sufficient to give 
jurisdiction to the Indian Court. ( Barrington, 
J.) In KINO AND CO.. 12 1.0.14 = 

3B Cal. 342. 

ENGLISH EXTRADITION AOT. 

- Records of Gennan Courts—Evidence 

Act, if exhaustive . 

Per Woodroffe, J .—The Evidence Aot is not 
exhaustive. Therefore the records of the 
German Court authenticated in the manner 
preeoribed by Ss. 14 and 15 of 'the Aot, are 
admissible in evidence. (Woodroffe, Mookerjee 
and Chitty , JJ.) in re, Rudolph Stallman. 
89 O&l. 164 = 13 O W N. 1083 = 14 0 L J. 373 = 

12 1.0. 273=12 Cr L.J 505. 

ENGLISH LAW. 

See also Pratice-Precedents. 

- •Applicability of—Landlord and Ten¬ 
ant—English Law—Adoption of, ' 

In the case of an alleged forfeiture by denial 
of the landlord’s title, where the oase is not 
governed by 8. Ill of the T. P. Act, the English 
law is applicable as a rule of justice, equity and 
good conscience. (Lord Phxllxmore). MAHA¬ 
RAJA OF JEYPORE V. Rukmini Pattamaha- 
DEVI. 42 Mad. 989-36 M L.J. 943 = 

7 A L J. 352 = 29 0 L.J. 528 = 
21 Bom. L.R 633 = (19 i9) M.W.N 271 = 
23 0 W N. 889 = 26 M L.T. 16 = 
80 1.0. 681 = 10 L W. 381 (P C.). 

- Analogies from—Applicability of. 

The analogies from the Eoglish Law are not 
applicable if the language of the Indian 
8tatute is dear. Assignment by way of charge 
of a chose in action must be in writing. (Lord 
Moulton). MULRaJ KHATAN v. VlSHWANATH. 
37 B. 198 = 40 I.A. 24 = (1912> M W.N. 1247 = 
12 M.L.T. 652 = 11 A L.J. 7-24 M L J. 60 = 
17 G.W.N. 209 = 16 Bom. L.R. 9 = 
17 1.0. 627 = 17 0 L.J. 162 (P.C.). 

ENGLISH RULES OF OONSTRUOTIOH. 

See Dhbds—Construction. 


EQUITY. 

ENHANCEMENT—Of Rent. 

See (1) B. T. ACT, Ss. 50—52. 

(2) Landlord and Tenant. 

(3) Madras Est. Land act, q. 26. 

EPIDEMIC DISEASES ACT (III of 1897). 

-S. 3 —Powers of local Govt.—Delega¬ 
tion. 

Under 8. 3 the proseoution has not to prove 
that the accused’s disobedience was likely to 
cause damage and where the acoused plead not 
guilty, the proseoution has to prove the legality 
of the ..order. Under the Aot, the Looal 
Government can give power to take measures 
but it oannot empower them to delegate thope 
powers to others and hense the Colleotor hao 
no power to delegate his own power. The 
power to take measures under the Aot which 
may be granted by the looal Govt to any 
person is different from the orders or regulations 
which have to be observed by the publio in 
reepeot of these measures. Rule 104 of the 
regulations under the Act is ultra vires, of the 
looal Government. (Sadasiva Aiyar, J.) 
Naqappa v. Emperor. 88 Mad 602 = 

21 I.G. 668 = (1913) M.W.N. 928, 

EQUITABLE ASSIGNMENT. 

See (1) ASSIGNMENT. 

(2) T. P. ACT. 8s. 130-137. 

EQUITABLE ESTATE. 

See Trusts Act. 

EQUITABLE MORTGAGE. 

See Transfer of Property aot, 8. 59. 

EQUITABLE SET OFF. 

See O. P. CODE, O. 8, R. 6. 

EQUITY. 

- Creditor making fraudulent admis¬ 
sion to defeat creditors cannot seek the aid of 
the law. 

A creditor who as a result of a fraudulent 
oonspiraoy makes a fraudulent admission of 
payment in order to defeat other creditors is 
not entitled to seek the aid of the law in 
attempting to recover the amount in respect of 
which he made the admission. (Ryves and 
Stuart, JJ.) Muhammad 8hafi v. Nanhe. 

63 I O. 921 = 19 A L.J. 45*. 

- Voidable transaction. 

A person avoiding a voidable transaction 
must return the benefit derived thereunder, 
(Mookerjee and Carnduff, JJ.) CHARU Chan 
DRA PALL V. KaLIDASS. 10 1 0. 269 = 

13 C L.J. 417. 

- Courts in India. 

It is only where no definite law is laid down 
for guidance, that courts in India should decide 
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EQUITY. 

according to justice, equity and good con¬ 
science. Equity follows the law, means that it 
is governed by rules of law as to the legal 
estates aud aols in analogy with legal rules in 
regard to equitable esta<es when an analogy 
exists. It can never be used to defeat a law. 
(Drake-Brockman, J.C., Stanyon and Mitra, 
A.J.Cs.) 8 alu Bai «. Bjat Khan. 

42 1.0. 200=13 N L.R. 130 (F.B.). 

- Grantor derogating from his grant — 

Applicability to B.T. Act. 

The equitable pricoiple that a person cannot 
derogate from his own grant doe9 not apply to 
the case of a surrender by a raiyat after he 
has sold a portion of the non-transferable bold¬ 
ing to another. The B.T, Act governing the 
case resiriots powers of surrender only to 
certain specified instances. The equities are 
all ia favour of the landlord, because tbe 
transfer from the Raiyat must have known the 
precarious title he was purchasing. (Miller, 
0 J., Mullick, Jwala Prasad, Foster and Alac- 
pherson, JJ.) Mt 8REORA.lI KUER v DHANI 
MIAN. 4 P L.T. 331 = 1 P L R. 402 = 

8 P. 1 = 1923 Pat. 305 = 
1924 P. 1 (F B.). 

—-—Principles ol—Absence of statutory 
provisions—English rules. 

Where no speoifio statutory direotions arj 
given, judges are bound to aot according to 
justice, equity and good oonsoieuoe aod there 
is a large preponderance of judicial opinion in 
favour of the view that the principles applioable 
in suoh oiroumetanoes should be identical with 
the corresponding relevant rules of the common 
law of England. 24 0 W.N. 992 Ref. to (Das 
and Adami , JJ.) Jagat MOHAN NATH SAHI 
Deo v. Kalipada Ghosh. l Pat. 871 = 

(1922) Pat 89 = 3 Pat L T. 276 = 
66 I.G. 861 = 1922 P. 104. 

EQUITY OF REDEMPTION. 

See T.P. ACT, 8S. 60 AND 91. 

ES0HEAT. 

See (l) Landlord and Tenant. 

(2) Grown. 

ESTATES PARTITION AOT (Y. (B.C ) OF 
1897). 

See under Bengal Estates Partition 
ACT. 

ESTOPPEL. 

See (i) Evidence act, 8s. H5,ii6. 

(2) T. P. Act, 8b. 43. 54. 

(3) Part-performance. 

- Execution— Objection—Declaration of 

judgment debtor’e inttrest—Jurisdiction to sell 
— Bunaltkhand Land Alienation Act. 

The deoree-bolder having suferred resistance 
in exeoation, obtained a declaratory deoree that 
the property belonged to the judgment-debtor. 


ESTOPPEL. 

The latter then objeoted that it oould not be 
sold under the Bundlekhand Land Alienation 
Aot. Held, he was not estopped frem raising 
it. (Sulaiman, J.) 8ATDHAR v. RAM CHANDRA. 
21 A.L.J. 917 = L R. 4 All. 607 (Glv.) = 

48 All. 153 = 1924 All. 261. 

- Landlord and tenant—Standing by — 

Wh.at amounts to—Execution cf buildings. 

In order that a tenant may avail himself of a 
plea of acquiescence or estoppel agaiLSt bis 
landlord, he must show that in erecting build¬ 
ings of a permanent nature, he aoted in the 
bona fide belief he had a permanent right to 
the land and that the landlord knowing he was 
acting in that belief stood by and allowed him 
to bo in possession. (Ohose and Panton, JJ.) 

8yed ali Kazemini v. Manjk Chandra 
PraMANIK. 27 C. W.N. 569= 1924 Cal. 186. 

~ Criminal trial — Non-payment of 

license-tee of Municipality - Failure to appeal to 
Standing Committee — Effect. 

Failure to appeal to standing oemmittee in 
non-payment of license-fee of Municipality 
works as estoppel. iKrishmm. J ) hi re. A. E, 
SMITH, 45 M.L J 731 = 1924 Mad. 889. 

— - Nature of — When not allowed. 

Estoppel is an equitable relief »Dd where it 
is operated by cheating another of his rightful 
olaims, it will not be elective to help to him to 
deprive another of his rights. Aylmg and 
Odgers, JJ.) KUMANU KoTaYYA v. PEDDI 
Veerayya. (1923; M.W N. 679 = 

1924 Mad. 177. 

- Party to fraud or wrong doing — Debar¬ 
red from setting up his own wrong. 

Party to fraud or wroDg doing is debarred 
from setting up bis own wroDg. (Schwabe, C.J. 
and Coutts-Trotter, J.) PARTHA8ARATHY 
Reddy v. Kandasawmi Reddy. 

32 M.L T. 349 (H.0.1 = 1933 M. 711. 

Feeding of title — Doctrine of, 

Dootrine of estoppel applies to feeding of 
title. (Schwabe, C.J., Olafteld and Rameiam, 
JJ.) Biman Chetty v. alagiri aiyar. 

45 M.L.J. 566. 

EYIGTION. 

See Ejectment. 

EVIDENCE. 

admissibility, 
appreciation of. 

Circumstantial Evidence, 

Co defendants. 

Criminal Trial. 

Documents. ; , 

Duty of Court. 



79 


CIVIL DIGEST, 1911—1923. 


80 


EVIDENCE-Adraliiibllity. 

Exclusion of. 

Handwriting. 

Hearsay. 

Horoscope. 

Opinions. 

Pedigree. 

Personal Knowledge, 
photograph. 

Receipt, value of. 

Recitals. 

Shipping. 

Suspicion. 

Thumb impression. 

Trial. 

Value of. 

See also (l) 0. P. Code. O. 18. 

(2) Evidence act. 

Admissibility. 

- Admissibility—Effect of - Evidence in 

the whole case. 

Evidence properly admitted for one purpose 
must be admissible for.all purposes in the cause. 

( Lord Macnaghten.) BANK OF BOMBAY v. 
NAND LaL. 87 Bom. 122 = 40 I.A 1 = 

12 H L T. 64 6 = (1913) M.W.N. 29 = 
18 Bora L.R 1 = 21 ML.J. 176 = 
17 C L J. 148 = 17 I C. 663 = 
17 C.W.N. 338. (P € ) 
[O.A. from 12 Bora. L.R. 316 = 8 IC. 457] 
See also 11 Bora. L.R 928 = 4 I.G. 632 .) 

- Admissibility—Redemption s uit-Vali- 

dity ot mortgage-deed—Previous pre-emption 
suit—Judgment — How far—Conclusive. 

Judgment in a previous pre-emption suit 
wherein the mortgage-deed, the mortgage in 
wbioh was sought to be redeemed, was found to 
be sham and fictitious, is admissible in the 
redemption suit but not oonolusive. ( Lindsay 
and Kanhaiya Lai, JJ.) CHHIDDU v. 
8ESRAJ. 21 A L J 793 = 1924 All. 294. 

- Admissibility — Report of chemical 

examiner—Not tendered in the trial Court — 
Appellate Court sending for it and not record 
ing grounds under 8 428. Cr. P.C, 

Where the report of a ohemioal examiner was 
not tendered in the trial and the appellate Court 
sent for it ana perused it without reoordiDg 
reasons as under 8. 428, Cr. P.C., held the 
procedure was wrong. ( Sulaiman . J.) WaLI 
Muhammad v. Emperor. 21A.LJ. 869 = 

9 0. & A.L.R. 994=1924 All. 193. 

- Admissibility —Omission to object — 

Irrelevant evidence. 

Omission to object to the reception of evid¬ 
ence does not make irrelevant evidence relevant 
and the objection can be taken on seoond 
appeal. ( Macleod . C. J. and Heaton, J.) 
Naehabi V . AMBABAI Balakrishna. 

44 Bom. 192 = 03 1.0. 316 = 
22 Bora. L.R. 07. 

- Admissibility — Objection to—Docu¬ 
ment not proved—Admission without objection 
—Effect of. 


EVIDENCE-Admissibility, 

A dooument can be treated as duly admitted 
where its admission in evidenoe without being 
proved is not objected to by the party affeoted 
by it. (Scott, C. J. and Chandavarkar, J.) 

Shrinivas v. Balwant Venkatesh. 

37 Bom. 318 = 20 1 0. 162 = 
16 Bora. L R. 833* 

-.Admissibility — Judgment of probate 

Court, prior deposition of witness. 

A judgment of the probate Court oannot be 
admitted in evidenoe in a proceeding uuder 
8.193 of the Iudian Penal Code for perjury com¬ 
mitted in the testamentary suit. Former state¬ 
ment of witness oan oe used in certain oiroum- 
•tanoos to contradiot or corroborate them but it 
19 evidenoe upon wbioh muoh relianoe oannot 
be placed. (Qhose and Cuming, JJ ) OaTES 
v. Emperor. 88CL.J.163 = 

23 Cr. L.J. 177 = 1924 Cal. 104. 

- Admissibility- Proceedings inter partes 

—Order of settlement authorities if admissible 
in evidence. 

An order of the settlement authorities which 
has been pronounced in proceedings whioh are 
inter partes oau be reoeived in evidenoe. It is 
not conclusive but a presumption attaches to 
the order fioally published under the Bengal 
Tenancy Act. (Alookerjre and Chotzntr, JJ.) 
Bbairal Chandra Dutta v. Kali Kumar 
DUTT. 37 C.L.J. 491 = 1923 Cal. 606. 

- -Admissibility-Batwara papers— IPrifs 

o/ attachment — Weight — Distinction between — 
Absence of entry in a document — Relevancy of. 

Writs of attachment issued in 1792 and 1797 
and prepared when the Collector took possession 
of a Zamindan lor non-payment of revenue and 
Batwara papers are admissible in evidenoe to 
show the non-existenoe of tenures. The absenoe 
of entry in a dcoument in whioh one would 
expeot an entry is relevant, though the weight 
due to such faot is one to be determined in the 
light of the general evidenoe in the oase. 46 C. 
878, Rel. The question whether a dooument is 
admissible in evideuce as a publio dooument is 
distinct from the question whether the contents 
are binding on persons not parties to it. 
iMookerjee and Chotaner, JJ.) Tara Kumab 
Ghose v. Kumar arun Chandra. 

1923 Cal. 261. 

- Admissibility—Power of Court to refer 

to documentary evidence not exhibited — Oppor¬ 
tunity to parlies. 

No Oourt has a right to look at any dooument 
or any papers other than those on the record 
unless he gives to the parlies to the suit an 
opportunity of being heard and making their 
submissions with regard to what is oontained 
in documents outside the record to whioh the 
Judge desires to refer. ( Oreaves and Panton, JJ .) 
altap ali Choudbuby V. Srimati Jarina 
Bibi. 1923 Cal. 194. 

— -— Admissibility—Objection to-* Ground of 

objection net raised in the court below—Effect of. 

Where a piece of evidenoe not proved in the 
proper manner has been admitted without 
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EYIDENOE —Admissibility. 

objeotion (he opposite party cannot challenge it 
at a later stage. But the principle on wbioh 
unobjected evidenoe, is admitted, does not apply 
where evidence has been received without objec¬ 
tion in direct contravention o( an imperative 
provision of law. 8 C.W. 101, Ref. (Quhra- 
wardy and Cuming, JJ.) 8UDHANYA Kumar 

Singh v. Gowa Chandra Pal. 

38 G.L J. 473 = 27 G.W N. 134 = 

1322 Gal. 160. 

• • * 

- Admissibility—Hand tketches. 

Hand sketches, drawn up by the parties on 
the basis of information derivable from quin¬ 
quennial papers and Hakikat Chanhaddi 
papers are reliable evidenoe iMookerjee and 
Buckland, JJ.) BECJY. OF STATE FOR INDIA 
v. WaZED ALI. 68 I.G. 866 = 34 O.LJ. 141. 

- Admissibility —Objection to mode \ of 

proof. 

An objeotion as to the mode of proof not 
taken in the Courts below oannot be taken for 
the first time in seoond appeal. (Chatterjea 
and Pearson. JJ.) ALI MAHOMMAD KHAN v. 
MAHA RaJ BEPARI. 64 1.0 266 = 

36 G.L J. 186. 

- AdmissibilityDocument not inter 

.partes. 

Documents between strangers to suit oon 
tainiug reference to the lands in suit as the 
boundaries of lands dealt with in those 
documents are not admissible as evidenoe in 
the suit. (Chatterjea and Suhrawardy, JJ.) 

Sabaj Kumar acherji v Umed ali. 

28 O W N. 1022 = 63 1 C. 984 = 38 G.L.J, 19. 

- Admissibility— Objection to, not raised 

— Effect—Batwar a maps and Chittas. 

Where Batwara m »ps and chittas prepared 
under the Bengal Estates Partition Act, though 
not admissible in evidenoe under 8. 35 of the 
Aot were admitted in the trial oourt without 
objeotion, no objeotion can bo raised in second 
appeal as to their admissibility. (Teunon and 
Newbould, JJj MATIWOR RASUK v. DHANU 
MOLLA. 89 l.G. 963. 

—Admissibility — Objection to—When 
taken—Appeal. 

An erroneous omission to objeot to evidenoe 
whioh is irrelevant and consequently inadmis¬ 
sible under any circumstances, does not make 
it admissible. But the Oourt will not entertain 
for the ficdt tirno in appeal an objeotion that a 
document wbioh per se is not admissible in 
evidenoe has been improperly admitted in evi* 
donoe. ( Mookerjea and Bcaohcroft, JJ.) 
ANBARTHI V. LUTFEaTE. 48 0*1. 189- 

21 G.W.N. 996 = 41 l.G. 116-28 O.L.J. 619. 

—- Admissibility — Objection — Not 

raised, not permitted in appeal. 

Documentary evidenoe relevant to the oase 
and admitted without objeotion in the first 
Court oannot be obieoted to In appeal on the 
ground that it is not admissible (or the purposes 

Vol. Ill—6 


EYIDENOE—Admissibility. 

for whioh it has been used. ( Woodroffe and 
Mookerjee, JJ.) Prasanna Deb Raikat v. 
MAHANANDA Das. 40 I.G. 853 

- Admissibility—Objection. 

Evidenoe whioh is irrelevant under any 
oiroumstanoes whatsoever must be distinguish¬ 
ed Irom evidenoe whioh is admissible if certain 
conditions were fulfilled. (1 CW.N. 830 = 
19 A. 76 Ref.) In the latter oase objeotion should 
be taken at the earliest possible stage before the 
oourt of first mstanoe and if suoh objection is 
not taken the appellate oourt will not entertain 
it. ( Mookerjee and Carnduff, JJ.) BASIR GAZI 
V. Griji Nath. 9 I.G. 211 = 13 C L J. 18. 

-4dm»s3ib»f*fp —Consent of parties. 

Statements which are not admissible in 
evidenoe oannot be rendered admissible by 
consent of parties. (Martineau and Za/ar 
Ah, JJ.) Sunder Singh v. Sham Singh. 

1923 Lah. 630 

■— Admissibility—Account books— Items 
entered by Mumm before whom money was not 
paid 

The noting of the items in an aooount book 
kept regularly by Munim in whose preeeooe the 
money was not paid is no evidenoe. (Marti- 
neau, J ) PlRM OF GOKUL MaL RaM CHaND 
v. Firm OF NaTHMAL. 1923 Lah 431 (1). 

- Admissibility, evidence of. 

Where the objeotion as to inadmissibility of 
the deed was takea in the first oourt in the 
written statement but was afterwards dropped 
and was not put ia issue and it was not takon 
in the grounds of appeal to the lower appellate 
oourt. Held, no reason ior remanding the 
oase toe an enquiry into the actual value of the 
properly oovered by the deed, was dearly made 
out. (Broadway and Campbell. JJ ) Baseshar 
Nath v. Mehb CHAND. 1923 Lah. 21. 

-- Admissibility — Appeal — Document 

admitted without objection effect of—First 
Court. 

It is too late in appeal to objeot to the 
admissibility in evidenoe of a document 
which had been admitted without objeotion 
in tbe First Oourt. (Broadway and Marli- 
nue, JJ.) Ram Chand v. Bank of Upper 
India ltd. Delhi. 3L.o9 = 

24 P.W.R. 1922-5L.L.J 868- 1922 L. 281. 

- Admissibility — Theft — Police file 

and thanedar's statement. 

In order to prove an alleged theft ol an aooount 
book in a Civil Oourt from the plaintiff's house 
the polioe file and a Copy of the statement 
made by the Thanedar in other oase are in¬ 
admissible. {Wilber/orce, J.) BAKU v BUKHA 
BINGH. 69 I.G. 1008-4 L.L.J. 418. 

- Admissibility— Entries in Purohits 

books. 

Entries in the books of a purohit as to the 
relationship of the pilgrims are admissible in 
evidenoe. (Broadway and Moti Qagar, JJ.) 
PARTAP BINGH t>. KlBPA SINGH. 

30 P.L.R. 1922. 
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EVIDENCE — Admissibility. 

—- Admissibility—No objection taken in 

me Court of first instame—lf can be raised lor 
the first time in appeal. 

Evidence admitted by the trial Court 
should not be excluded by the appellate Court if 
no objection baa been raised by the opposite 
party at the time of its admission in the Trial 
Court. (Abdul Raoof and Abdul Quadir. JJ.i 
CHANNI BIBI v. AHMAD KHAN. 69 I C. 331. 

- Admissibility — Duty of Judge to 

decide. 

When at a trial, admissibility of evidenoe is 
objeoled to,.it is the duty of the trial jodge to 
decide at ouoe whether it is admissible. If be 
holds it inadmissible the document should 
not find a place on the record and assessors or 
jurors should be warned not to rely on it. 
(Chevis and Jones, JJ.) Kapur 8INGH v. 
Emperor. 20 Cr. L J. 303 = 50 I C. 481 = 

98 P.L.R, 1918 

Admissibility—Objection to —When to 
be taken. 

Where the trial Court had ordered a com¬ 
missioner to inspect and report on books in the 
presence of the parties and their Couusol, 
whioh was done and the Counsel of one party 
after inspection furnished the Commissioner 
with a set of questions none of whioh suggested 
that the books were irregular, or unreliable. 
Held that the books must oe taken to have been 
adequately proved. (Chevis and Le-Rossignal, 
JJ.) INDBA NABAIN v. NaNAK CHaND. 

38 P R. 1917 = 38 P R. 1916 = 33 I 0 454 = 

74 P WR. 1916. 

- Admissibility—Objection to. 

A party who did not objeot to the admissi¬ 
bility of secondary evidenco of a registered will 
even in his appeal memo cannot be allowed to 
urge it. (Scolt-Smith and Shadi Lai, J.) 
Hardeo Ram t>. Parbati. 31 1.0. 600 = 

184 P.W.R. 1916. 

Admissibility—Entry in the account 
booh of co accused. 

In the oase of several accused persone, an 
entry in the aooouut book of one that he paid 
rent on behalf of aoother, is no evideDoe 
against that other 'Krishnan. J.) In re 
SAMACHABI. 43 M.L.J 728=18 L.W. 743 = 

83 ML T. 182 (H O.) = 1924 Had. 350. 

Admissibility —Objections to—Consent 
of parties—Waiver. 

Parties if so minded may ordinarily agree 
that evidenoe shall be taken in a particular 
way. That is not a matter whioh oan be said 
to afleot the jurisdiction of the court. It is 
merely that parties allow oertain materials to 
be used as evidence which apart from their 
oonsent oannot be so used, 43 M. 609 ; 38 M. 
160, Foil. If a party to a suit oonsents to the 
reoitals in prior judgment being taken as proof 
of. a will, he oannot objeot to their 


EVIDENOE — Admissibility. 

admissibility on appeal. ((Spencer and Deva- 
doss, JJ.) Gopu Nataraja Chetty v. 

RAJAMMAIi. 43 M L J. 448= 16 L,W. 122 = 

(1922) M W N. 464 = 
31 M.L T. 123 (H O ) = 1922 Mad. 394. 

- Admissibility — Objection — Appellate 

Court—When can question. 

An appellate Court oannot rejeot a oopy of 
the dooumenc exhibited in the Court below 
with the oonsent of both the parties, at any 
rate without giving the parties an opportunity 
of producing the original. ( Sesliagiri Aiyar 
and Napier, JJ.) KAMULAMMAL AVERGAB 
V. ATHIKARI 8ANGARI 8UBBA PlLLAI. 

48 I.C. 613 = 33 M.L J. 11. 

- Admissibility — Objection — Waiver. 

The omission by a party to prevent irrelevant 
evidence from being admitted will not in the 
absence of a deliberate oonsent to waive objec¬ 
tions. oure the deleot. 19 A. 76, Foil. Oldfield 
and Krishnan, JJ ) CHINNA MEENA ROAV- 
ther v. Kumara chakkaravarthi Iyen¬ 
gar. 36 1 0. 906. 

- Admissibility —Mode of proof — Appel¬ 
late Court, 

When the lower Court has given a finding 
that the dooument is legally proved the appel¬ 
late Court should sparingly interfere witb the 
fiudmg when no objection was taken at the 
hearing. (Abdur Rahim and Ayling, JJ.) 
MANCHU KONDA APPADA V. ATCHI APPABA- 
8WAUY. 32 1.0. 760. 

- Admissibility—Objection -On appeal 

— Procedure. 

Where on objection by a party, oertain docu* 
mente were exoluded in appeal as being in¬ 
admissible and no application was made by the 
other party for other evidenoe as regards its 
admissibility held, that the procedure of the 
lower Court was not illegal. (Ayling and 
Tyabji, JJ.) PEROMA GOUNDAN v RAMA 
GOUNDan. 28 I.C. 378 =28 U.L J 115. 

- Admissibility. 

If does not follow a dooument is invalid, 
merely beoauee it may not be admissible in evi¬ 
denoe. ( Pridaux , A.J.C.) RAJE UdajibaM 
v. Rajeshwar. 1923 Nag. 109. 

- Admissibility— Document — Not acted 

upon. 

A dooument is obviously inadmissible, if it is 
not given efJeot to and the objeot for whioh it 
was executed, namely, the proposed compromise 
in a suit, fell through, as then the document 
has Dot the force of a decree. ( Jwala Prasad 
and Adam*, JJ.) BIT A RAM TEWARI v. GAYA 
Prasad. 1923 P. 37. 

- Admissibility—Objection to—Waivet 

—Objection on appeal. 

Ths question of the mode of proof is a ques¬ 
tion of procedure and is capable of being waived 
by a party. Where the question of the admissi¬ 
bility of a dooument was Dot raised before the 
Court below by the defendants, the appellate 
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EVIDENCE —Admissibility. i 

Court would take if they waived their objection 1 
to the mode of proof adopted by the plaintiff. 

It is not open to the defendants od appeal to 
raise the question of the proper proof of these 
documents. (Das and Adami, J J ) MT. BIBI 
KANIZ ZAINAB V. 8YED MOBABAK HOSSAIN. 

72 1.0. 748 

Admissibility — Batwara Khashra, 

A Batwara Khashra is admissible in evidence. 

88 1.0. 491, Foil- (Coutts and Das, JJ.) 
Babu Triloke Prasad 8ingb v Lal 
Umanand Lal. 1922 P. 447. 

- Admissibility—Dying declaration made 

to Sub-Inspector. 

A statement made to a Sub-Inepeotor of 
Polioe just before death is not evidence (Cout s 
and Ross, JJ.) LACHMI Lal v. EMPEROR. 

3 P. L.T. 398-23 Or. L J. 218 = 
(1922) Pat. 139-1922 P. 40. 

- Admissibility—Objection on appeal. 

Where a doouments is admitted without proof 
but without objection in the trial Court, no 
objection to its admissibility ou the ground of 
want of formal proof oan be taken in appeal. 
(Miller , 0. J. and Mullick.J.) CHARITTAR 
RA1 v. KAILASH BEBARI. 4 P. L W. 213 = 

(1918) Pat. 148 = 44 1 C. 422 = 

3 P L J. 806. 

- Admissibility— ObjtC.ion to—For the 

first time on appeal. 

If a dooument is onoe admitted in the lower 
Court without objeotion, no party oan take 
objeotion to its being referred to by the Court. 
11 B. 320 ; 34 0. 1059 M.P.C., Ref. (Pratt. J.C.. 
and Doyad, a. J. C.) Firm op Trikamhi 
jiwandab & Co. v. Trustees of Port 
Trust, Karachi 33 I C. 98 = 10 8.L.R. 4. 

Appreciation of. 

— ——Appreciation of—Portion of evidence 
false. 

It is not safe to assume that a case must be 
false if some of the evidence in support of it 
appears to bo amoiguous or is olearly untreo. 
There is on some ocoasioaa a tendenoy amongst 
litigants to back up a good oaee by false or 
exaggerated evidenoe. (Sir John Edge). BaNKIM 
BIHARI MAITI V. 8B1MATI MATANOINI DA8I. 

24 C.W.N. 626 (P.O.). 

- Appreciation of—Conflict between oral 

and documentary evidence. 

Where some of the verbal evidenoe was 
untrustworthy whiLt the doouments record a 
state of affairs which was ofteD hard to reoonoile 
with probabilities. Held, that unless the (aots 
evidenced by dooumeotary and oral testimony 
wereaomuob at varianoe with known conditions, 
•b to be inoapable of reasonable explanation it 
was to those faots and those facte alone that 
the Court must trust to reaoh a safe conclusion 


EVIDENCE—Appreciation of. 

u poa the matter in controversy. ( Lord Buck- 
master.] 1RSHED ALI V. MUSSMMAT KaRI 
MAN. 28 C.L.J 173 = 20 Bora. L R.790 = 

24 M.L T 86 = 11918) M W.N. 894 = 
21 0 C. 86 = 5 O.L J 197 = 46 1 0 217 = 

22 C.W.N. 530 (P.O.). 

- Appreciation of — Appellate tribunal — 

Knowledge of hie and business—Use of. 

An appellate tribunal may bring their know¬ 
ledge of life and business to bear even in cases 
where in the lower Court contemporary 
communications and oouree of tusiuess are 
used, and it can say that evidence given about 
them at the tr>al cannot be true. (Lord 
Summer). BRITISH SOUTH AFRICA COM¬ 
PANY v Lennon Line. 34 I.c, 273 (P C ). 

- Appreciation of—Trial judge. 

In a matter of appreciation of evidence and 
the credibility of witnetsjs the opinion of the 
trial Judge should not be lightly disturbed on 
appeal. 39 B 886=42 1 A. 119. (Sir George 
Farwell ) BOMBAY COTTON MANUFACTUR¬ 
ING CO. v. MOTILAL 39 Bora 386 = 

19 C.W.N. 617 = 17 M.L T. 408 = 
28 M L J 333 = 21 C L J. 328 = 
17 Boro. L R 433-2 L W. 321 = 
il9l5, M.W-N 788-29 l.C. 223 = 

42 I A. 110. iP C). 
[Also 43 Cal 707 = 33 I C. 583 = 
28 O.L.J. 306 = 48 I.C 361 = 39 All. 426 
39 10. 666 = 27 1.0, 276 =20 C.L.J 30 (P.C.).] 

- Appreciation of—Discrepancits in. 

Discrepancies in the statsraeutB of witnesses 
on material points should not be lightly passed 
over, as the value of their testimony is serious¬ 
ly afleoted by them. (Mr Ameer AH). BlRf 
Lal v. Indra KUNWAB. 86 All .187 = 

26 M L.J. 442 = 18 0.W N. 649 = 

12 A L J. 495 = 
19 CL J. 463 —(1914) M.W N. 405 = 
13 M L T. 395 = 16 Bora. L.R 332 = 
23 I.C. 715-1 L W. 794 (P.C.). 

- Appreciation of—Conflicting findings — 

Genuineness of signature—Broad probabilities. 

Where the parties to a suit are at issue on a 
vital question, such as the genuineness of 
defies. signature to the dooument sued on, the 
sate principles to consider whioh story fils in 
with the admitted circumstances and result¬ 
ing probabilities. Too Privy Council upheld 
the finding of the Chief Court as to the 
genuineness of the signature, in reversal of the 
deoision of the first Court. tMr. Ameer Ali.l 
G.W. Davis v. Maunq bhwe go. 

38 Gal. 803 = 13 0 W.N. 934 = 
13 Bora L.R. 704- 1911) 2 M.W N. 79 = 
14 C L.J 233-4 Bur. L.T. 229 = 
8 A.L J 1193-10 M L T. 483- 
21 M L J. 1127-11 1 O 801- 

38 l.A 153 (P.G.). 

- Appreciation of — Opinion of trial 

Judge—Question of fact. 
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EVIDENCE — Appreciation of. 

In a dispute of facts, great weight, naturally 
attaches to the finding of the trial Judge. 
(Lord Robson). DURGA KUNWtR v. MATH¬ 
URA KUNWAR. 15C.WN.717- 

10 I C. 963 = 10 M L T. 216 (P.C.). 

- Appreciation of —Identification —Mis¬ 
take as to—Evidence if untrustworthy. 

The fact that a witness makes mistakes in 
identification is no reason for discrediting his 
evidence in other matters. IWalsh, J.) 
Khetal v. Emperor. 45 k. 300 = 

21 k L J 143 = 24 Cr. L J. 326 - 

1923 k 332 

- Appreciation of—Indian witnesses — 

Sfaf#menfs as to time. 

In India where references to time are gene¬ 
rally mere approximations there is a large 
margin of honest error. iBaichtlor and Rao, 
JJ.) Ebrahimiji u. Emperor. 

15 Bora. L R. 297 = 19 1,0 . 328 = 

14 Cr. L J. 232. 

- Appreciation of—Improbability. 

A theory of improbability in order to prevail 
against positive evidenoe must be clear and 
oogent ; it must be such as to justify tbe rejec¬ 
tion of tbe positive evidence as oonoooted and 
unreliable. 99 Bom. 388 ; -22 Cal, 519 ref. 

( Mookerjee and Fletcher , JJ.) 8URENDRA 
Krishna Mondalv Ranee Dasi. 

24 0 W.N. 860=33 C.L.J. 34 = 
39 1 0 814 = 47 C. 1043. 

——— Appreciation of—Presumption against 
misconduct to be considered. 

Presumption against misoonduot is among 
tho probabilities to be taken into account in 
estimating the value of evidenoe and where the 
oharaotor and position of the person is above 
reproaoh this probability beoomes stronger. 
The mere fact that this or that thing in a com¬ 
plete transaction is improbable does not oount 
for muoh as against clear and distinot evidenoe 
of reliable witness. ( Jtnkins , C J. and Wcod- 
rofjee, J.) GOPEOSWAR DUTT v. BlSSESSUR 

Dutt. 39 Cal. 24J = 13 I.c. 877 = 

16 C W.N. 263. 

- Appreciation of—Conjectures. 

The mere fact that the promissory note is 
stamped with a King Edward stamp does not 
prove that the note was exeouted io 1911 and 
not in 1915, in the absenoe of any evidence 
that there were no King Edward stamps io 
existence in 1915. ( Moti 8aoar , J.) Mt. 

CHANDO v. BIRI RAM. 1923 Lah. 607. 

—-- Appreciatian of— Witness—Reliability. 

Where a witness keeps quiet for many days 
after the ooourrenoe and comes forward after the 
polioe had made a discovery he is not reliable. 
( Shadi Lai, O.J. and Zafar Ali. J.) RULLIA 
Ram p. Emperor. 8 Lah. L. J. 323 = 

1923 Lab. 488 (2). 

- Appreciation of—Reliability of witness 

— Accused Brahmins. 


EVIDENCE—Appreciation of. 

Where the only ground which the lower Court 
has given for disbelieving them was that the 
accused were Brahmins, and that the deooased 
was a woman and that the witnesses did not 
consider the death of a mere woman—of any 
importance oompared with the lives of Brah¬ 
mins who were acoused of her murder. Held 
the mere fact that (the acoused are) Brahmins 
is not a sufficient reason for rejecting tbe 
evidence of witnesses who are prima facie reli¬ 
able. ( S:olt-Smiih and Moti Sagar. JJ.) 8HEO 
Ram v. Emperor. 2B Or. L.J. 43 = 

1923 Lah. 436 

- Appreciation. 

Without deliberatly intending to tell a lie 
human beings are pronely to believe what they 
wish, to oonfound what they believe with what 
they beard and to asoribe to memory what i9 
merely the result of imagination. ( Daniels 
and Lyle, A.J.Cs.) An.tomAN UNNISA v. 
ASHIQ ALI. 

8 O.L.J. 439 = 3 U.P.LR. (J. C.). 63 = 

1922 Oudh. 178. 

- Appreciation of—Oral and documen¬ 
tary evidence. 

The evidence of respeotable persona with 
special means of knowledge owing to relation¬ 
ship to the parties of the matters they depose 
to, should not be viewed with suspioion especi¬ 
ally in cases where only oral evidenoe will ordi¬ 
narily be available. {Baillie and Tweedy , J. Cs.) 
GAYAPRASAD PANDE V. ABBAS BANDI BlBI. 

23 I.C 660 = 7 O.L.J. 383. 

- Appreciation of—Parties intsrested in 

the result of the suit. 

It is a good working rule not to aot upon the 
evidenoe of persons who are vitally interested in 
the result of tbe oase unless that evidence 
receives corroboration from surrounding oiroum- 
Btanoe9, (Das and Adami, JJ.; MUSSAMMAT 

Chandrama Kuer v. Ramgayan. 

1922 P. 111. 

- Appreciation of—Witness unbelievable 

in essential particulars. 

Where a party comes into a Court with a 
story, wbiob cannot be believed in its essential 
details, it is impossible to rely on a part of the 
story for the purpose of convicting the acoused. 

(Mullick and Thornhill, JJ.) Phatli SINGH v. 
Emperor. 8 P.L.W. 187 = 

19 Or. L.J. 877 = 47 I.C. 73 = 

1918 Pat. 288. 

- Appreciation of—Falsity in portions— 

Credibility of the rest of the evidence. 

The maxim falsus in uno falsus in omnibus 
is a maxim of ancient origin which is not now 
implioitly followed by Courts in the appreoia* 
tion of evidence. It is the duty of the Court to 
sift the evidenoe and separate tbe truth from 
tbe falsehood if it can. ( Maung Kin, J.) 
Maung Po Gyaw v. Maung So. 

1 Bar. L.J. 211 = 1923 Ran*. 30. 



89 


CIVIL DIGEST, 1911—1923. 


90 


EVIDENCE— Circumstantial Evidence. EVIDENCE —Circumstantial Evidence. 


Circumstantial Evidence. 

% 

- Circumstantial Evidence—Affirmative 
proposition — Conflicting evidence—Necessary 
for establishing the proposition . 

The faot that witnesses oontradioting an 
affirmative proposition, are not reliable is not 
sufficient to establish the proposition. The 
proposition that a person oonsented to a com¬ 
promise is an affirmative proposition and if it 
is asserted by eome witnesses and denied by 
others, it would be perfeotly legitimate to take 
into consideration the oiroumstantial evidence 
with a view to show that the evidence of the 
first class of witnesses was true and that 
the other olaes was false. (Lord Atkinson.) 
BABAT KUMARI DASI V. AMULLYADHAN 
KUNDU. 32 M L.J. 187 = 

17 L.W. 481 = 27 C W N. 629 = 
28 B L R 848 = 37 G.L J 801 = 
(1923) M W N. 392 = 1923 P.G. 13. 

- Circumstantial evidence—Value of. 

Where there is a break in the chain of the 
circumstantial evidence every piece of the 
evidence making up the oharge must be on 
reoord or else the appellate Court may find it 
diffioult to see how the particular conclusion 
has been arrived at, and consequently mis- 
oarriage of justice may result. In capital 
oases it iB better that every faot be strictly 
proved on reoord, than extracting admissions 
from oouosel. (Knox and Walsh, JJ.) SHEO 

Narayan Singh v. Emperor. 

21 Ct. L.J. 777 = 88 I.C. 457 = 
2 U.P L R. (All.) 128. 

-- Circumstantial evidence . 

Proof of intention or knowledge suoh as 
are mentioned in 8 373 ot the Penal Code 
must be almost entirely a matter of inference 
from oiroumstanoes. (Walmsley and Sunra- 
wardy, JJ.) Khetbamani Dasi c. Emperor. 

V 38 C.L.J. 481 = 24 Cr. L.J. 104 = 

4nia P qOQ 


jury must first decide what portions of the 
oiroumstantial evidence have been established 
and then see whether they oonstitufe suffioient 
proof and if they have doubts, they must let 
the prisoner have the benefit of doubt. (John- 
stone, C.J.) Emperor v. Broaning.>- » 

18 Cr. L.J. 482 = 38 I.C. 322 = 

17 P R. (Cr.) 1917. 

- Circumstantial evidence — Conviction 

—Rules for guidance, 

Ciroumstantial evidenoe in order to juitify a 
oouviotiou must be exhaustive and must exclude 
the possibility of guilt of any other person or 
must point oonolusively to the complicity of the 
accused. But 'exhaustive' does not mean that 
every inoident short of the oriminal aot must 
be proved by positive evidenoe, and the “possibi¬ 
lity’’ must not be treated as signifying “physi¬ 
cal possibility” but so high a degree of probabi¬ 
lity that a prudent mao considering all the 
faots and realising that the life or liberty of 
the acoused person depends upon the deoision, 
feels that the acoused committed the orime. 
(Johnstone . C.J. and Broadway, J.) THAKAB- 
das v. Emperor. 18 Or. L J. 873 = 

38 l.c. 739 = 32 P.R. (Cr.) 1916. 

- Circumstantial evidence — Criminal 

trial. 

Conviotiou should be resorted to only after 
the resonable exclusion of every conceivable 
hypothesis of innooence. (Kensington and 
Ratligan, JJ.) LaCBMAN SINGH v. EM¬ 
PEROR. 7 P L.R. 1911 = 9 I.C. 400 = 

12 Cr. L J. 69=11 P W R. 1911 (Or.). 

- Circumstantial evidence—Probative 

force of. 

Oiroumstantial evidenoe must like any other 
evidenoe bo tested and weighed and must pre¬ 
vail or not by its own inherent proving lorce. 
(Ayling and Kumaraswamy Sastri, JJ.) 
MUNIANDI t>. EMPEROB 16 M.L.T. 888 = 

1 L.W. 1007 = 26 I.C. 382 = 
16 Cr.L.J. 38=11918) M.W N. 84. 


Circumstantial evidence—Nature ot. 

Oiroumstantial evidenoe must be exhaustive 

and negativo the possibility of guilt of any 

other pereon or must leave no roomlor doubt 

as to tho oomplioity of the aooused. (Bolmwood 

and Sharfuddin. JJ.) CH»BAJFUDDIN 

EWPEBOB. 13 Or. 298 "nuJ 2’ 3 <°Ar 

18 O.W.N. 1144. 

■Circumstantial evidence—Value of. 


In order to justify an inferenoe of guilt from 
oiroumstantial evidenoe the inoriminaiing faots 
must be incompatible with the innocence of the 
aooueed and iooapablo ol explanation upon any, 
reasonable hypothesis than that of his guilt. 
9 C. W. N. 279, Rol. (Scott-Smith and 8hadi 

Lai, JJ.) BALEH V. EMPEROR. 

40 P.W.R. 1917 (Cr.) = 42 I.C. 129 = 

18 Cr. L.J. 897 = 68 P.L.R. 1917. 
Circumstantial evidence—Value of— 


Murder Case— Benefit ol doubt. 

Id a murder oase where there is no direot 
evidenoe but only oiroumstantial evidenoe the 


- Circumstantial evidence— Sittlement 

o/ accounts—Payment of part and pro-note for 
balance— Pro-note invalid tor want of stamp — 
Payment ot part ie evidence of agreement. 
(Seshagiri Aiyar, J.) 8AMINATHA PATHAN v. 
HATHAKBI6HNA PATHAN. 23 I.C. 88 = 

18 M.L.T. 243. 

- Circumstantial evidence — Criminal 

trial. 

To justify an inferenoe of guilt from oir- 
oumstantial evidenoe the inoulpatory facts 
must be incompatible and the innooenoe of the 
acoused must be inoapable of explanation upon 
any reasonable hypothesis other than that of 
his guilt. (.Jwala Prasad and Sultan Ahmad, 
JJ). RAGHUNANDAN KOERI V. Empebob. 

89 I.C. 858 = 22 Cr. L.J. 184 = 1 P.L.T 68ft. 

- Circumstantial evidence—Nature of. 

Ciroumstantial evidence is evidenoe of cir¬ 
cumstances as opposed to wbat is oalled direot 
evidenoe (Fox, C.J.) Emperor v. ALI 0AS8IM 
HARIFF. 10 I.C. 929=12 Cr. L.J. 329 = 

4 But. L.T. 97. 
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EVIDENCE —Co-defendanti. 

Co defendants. 

- Co-defendants. 

When both delta, oontrovect plaintiff's claim 
the evidenoe of one deft, cannot operate against 
the co-deft. as the latter had no opportunity to 
cross-examine the former. I Stuart , J.C, and 
Kendal, a J C.) Ram Din v. Kayestk Path- 
SHALA, ALLAHABAD. 25 I C. 823 = 

1 0 L J. 447. 

Criminal Trial. 

- Criminal trial— Character evidence. 

Evidence as to character of the aooused is 
generally inadmissible against him ( Richard- 
son and Deachcroft J J.) RAGHU Nath Lal t>. 
EMPEROB. 19 Cr. L J. 776 = 46 1.0. 698 = 

22 0 W.N. 494. 

- Criminal trial — Accomplice—Duty to 

examine. 

If a witness oan on reasonable grounds be 
regarded an aooomplice the prosecution need 
not produoe and examine him. tTeunon and 
Shamsul Eluda JJ ) AGHREF ALI v. 
Emperor. 19 Cr. L.J. 81 = 43 I.C. 241 = 

21 C. W.N. 1152. 

- Criminal trial—Accusea's statement. 

An accused’s statement if to be relied upon, 
must be taken as a whole and nothing oan be 
read into it whioh is not found within the four 
walls of the statement. ( Holmwood and Shar- 
fuddin, JJ.) Pika Bewa v. Emperor. 

15 C.L J 812 = 13 Cr. L J. 193 = 
14 I.C. 195 = 16 C.W.N. 1053. 

- Criminal trial —Trackers—Value of. 

It is unsafe to rely oompletely on the evi¬ 
dence of trackers as to the correspondence of 
tracks. ( Scott-Smith and Shads Lal, JJ.) 
Saleh v. Emperor. 63 P.L.R 1917 = 

42 I.C 129 = 18 Cr. L J. 897 = 
40 P.W.R. 1917 (Cr.). 

- Criminal trial—Statements made in 

the course of trial only and not in Police in¬ 
vestigation. 

Statements made in the oourse of trial only 
while they were not made in Police investiga¬ 
tion are not to be believed. 'Jones, J.) Bala 
Singh v. Emperor. 84PL.R. 1916 = 

17 Cr. L J. 284 = 34 I.C. 1004 = 
47 P.W.R Cr. 1915. 

- Criminal trial —Identification. 

Sometimes the ideutifioation of the particular 
aooused by witneeees to whom they are 
strangers ie useful. {Johnstone, C J. and Scott- 
Smith, J.) Nika v. Emperor. 

17 Cr. L.J. 156 = 33 1.0 636 = 
19 P Ylf R. 1916 Cr. 

—- Criminal trial—First report—Oniis 

sion —Track evidence, value'of. 

Where the first report makes no mention of 
the offender and the complainant when ques¬ 
tioned named nobody as his assailant the com¬ 
plainant’s subsequent statement that be had 
identified the aooused at the time of attack 


EVIDENCE—Criminal Trial. 

cannot be relied upoD. The track evidence of 
a flimsy nature could not be believed without 
sufficient corroboration. {Le-Rossignol, J.) 
RONKI v. EMPBROR 10 P.W.R. (Cr.) 1915 = 
27 I.C 846 = 16 Cr. L J 222 = 91 P L.R. 1918. 

- Criminal trial—Penal Code, S. 34- 

To justify the application of S. 34 evidence 
of Eome distinot aot by the accused, whioh caD 
be regarded as part of the oriminal aot in ques¬ 
tion must be required. ( Oldfield and Ramesam, 
JJ.) 17 L.W. 21 = 1923 Had. 187 (2). 

- Criminal trial—Deposition of witnesses 

taken in a previous trial—Admissibility — Con¬ 
viction. 

The aocused and his father were placed to¬ 
gether on trial but after the trial prooeedei for 
sometime, it was decided to hold two separate 
trials and the judge then began the trial of the 
aooused and exhibited the evidenoe already 
given at tbe joint trial. Then that judge 
ceased to hold cffioe and his suooessors deoided 
to hold trial de novo but exhibited the deposi¬ 
tions of witnesses in the previous trial without 
examining them de novo. Held, that in doing 
so there was an irregularity in the procedure 
which would vitiate the proceedings and that 
the consent of the acoused would not cure 
such irregularity. 12 C.W.N, 140, Foil. In 
suoh a case the appellate oourt bes not plenary 
discretion to deoide whether the aooused has 
been prejudiced by the irregularity. 39 M. 
449, Ref. ( Oldfield and Ramesam, JJ.) 
In re KOTTAMMAL K. UMMAR Hajee 
46 Mad. 117 = 23 Or. L J. 743 = 16 L.W 697 = 

43 M L J 639 = 1923 Mad. 32. 

- Criminal trial—Witness Undered. 

Where a witness was examined before the 
committing Magistrate and was simply tender¬ 
ed for oross-examination in the Sessions Court 
and the evidence before tbe Committing 
Magistrate was marked as exhibit in tbe 
Sessions Court, suoh procedure is illegal. 
(Ayling and Tyabji, JJ.i KOTTAI GADO. In re. 

30 I.C. 439 = 16 Cr. L J. 615 = 

1915 MW N 544- 

- Criminal trial—Statements of accused 

tn police custody. 

Per Sankaran Nair, J. — Statements of 
acoused in police custody are notoriously 
untrustworthy. (Sankiran Natr, Sadasiva 
Aiyar and Bakwell, JJ ) In re Vaithinatha 
PILLAI. 18 Or. L.J. 463 = 20 I 0. 721 = 

(1912) M W.N, 825. 

- Criminal trial—Depositions before 

committing Magistrate — Admissibility. 

Depositions before the committing Magis¬ 
trate may on appeal be looked into by the High 
Court, where the oross-examination in the 8es- 
siona'Court ie not full. lAyling and Spencer, 
JJ ) In re KlTTA Vallyam. 12 Cr L J 303 = 

12 I.C. 223 = 10 M.L.T. 82. 

- Criminal trial. 

In criminal oases, it is the weight of the 
i evidence and not the number of the witnesses) 
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whioh the Court has, and ought to oonsider, 
(Darnels, J 0) Gurdin v. Emperor. 

22 Or. L J. 647 = 63 I.C. 407 = 24 O.C. 225. 

-- —Criminal trial —Defence witnesses — 

Credibility of—Duty of Court to prevent in¬ 
sinuations as to defence witness 33 being related 
to accused. 

The evidenoe of parsons produoed in defence 
is not to be discredited merely beoause some 
of them are fellow oa9temen of the accused. 
General insinuations by the polioe regarding the 
relation of the defenoe witnesses to the acoused 
but not to be allowed to be introduced in the 
evidenoe when the faot does not appear on the 
record and no question with reference thereto 
are put to the witnesses in the oross-examina- 
tion. ( Kanhaiya Lal, J.C ) Rameshwar 
Tewari v . Emperor. 53 I C 456=* 

20 Cr. L J. 748. 

-Criminal trial— First report — Admis¬ 
sibility of, without proof. 

• Any statement made by a oomplainant in his 
first report is not admissible in evidenoe with¬ 
out proof and cannot be used against the 
aooused in his trial. When it is proved that 
the aooused made a statement sooo after the 
oommi6sion of theofienoe incriminating himself 
the reasonable inference is that it was a true 
representation of aotual faots in the absenoe of 
rebutting evidenoe. f Lindsay, J.C.) DAL v. 
Emperor. 16 Cr. L J. 62 = 26 I C 654 = 

1 0 L.J. 687. 

- Criminal trial—Quantum or value of 

evidence. 

The fouler the orime, the clearer and plainer 
the proof ought to be, though it oannot be laid 
down as a proposition of law that the quantum 
or value of evidenoe must be proportionate to 
•the enormity of the orime or the consequences 
whioh may follow from oonviotionp. (Jwala 
Prasad and Sultan Ahmad, JJ.) RAGHUNAN- 
dan Koeri d. Emperor. 22 Cr. L.J. 154- 

59 I.C 858 = 1 P L.T. 684. 

Dooumenti. 

• Documents—Medical certificate . 

Where neither the Commissioner nor the 
medioal man have boen examined as a witness, 
the statements in the report by the Commis 
sioner to the Court and in the certificate given 
bv the Rabiraj are not admissible in evidenoe. 
( Mookerjee and Buckland, JJ.) BlBI Jinjira 
Khatun v. FAKIRULLA 67 I.C. 77 = 

34 O.L.J. 444 

- Documents—Certificate — Mode of proof. 

A certificate is inadmissible in lieu of 
evidouoe of the writer himself. (Carnduff and 
Riehardson, JJ.) PlTKS v. Mahomed IDOO 
Midh. 22 1.0 654-19 O.W N. 1148. 

- Documents — Admissions in invalid 

document—Effect. 

Even if a document may not be valid for the 
purposes for which it was intended, it may be 


EYIDENOE—Handwriting. 

used as evidenoe of an admission by the person 
executing it when its execution has been admit¬ 
ted or proved. (Miller, 0.3. and Adami, J.) 
Grant v. Eklal Jba. 3 P L T. 386 = 

, 1922 P.171. 

Duty of Court. 

- Duty of Court—Proof of fact—Person¬ 
al testimony alone, if sufficisni. 

Simply because a Judge’s own testimony is 
the only evidenoe ou a point he must not say 
publioly that there is none in the oountry for 
proving that point. (Walsh and Ryvts, JJ ) 
OBANDER SEN U. M.AN MOHAN LaL. 

L.R 3 A. 17. 

Exclusion of, 

- Exclusion of — Competence of witness-- 

Objeciion—When to be raised 

The proper time to objeot to the competence 
o! a witness is when be is tendered for examina¬ 
tion. But this does not mean objection oannot 
be raised during the oourso of the defenoe 
argument. (Mears, C.J. and Piggott, J.) 
Emperor v. Har Prasad Bhargava. 

45 A. 226 = 21 A L J, 42 = 
L.R. 4 A. 19 (0 <?.) = 1923 All. 91. 

- Exclusion of—Duty of Court to admit 

all relevant evidence —Effect of omission. 

Held, that the Court below was not justified 
in refusing to exhibit the account books, whioh 
if regularly kept would be moat material 
evidence in favour of the plfi. and in refusing 
to examine more than four of his witnesses and 
that there should be a retrial of the case. 
(Fletcher and Walmsley, JJ.) Lal Mohan 
SAHA v. TAZIMADDIN. 49 I.C. 756. 

- Exclusion of—Power of Court —Refusal 

• to examine witness. 

Any particular answer given by a witness, 
may after it is given, be ruled out a9 irrelevant 
but no Court obd say beforehand that all the 
evidenoe not yet taken is going to bo irrelevant 
and the Court's belief that the evidence is 
biased is not a valid ground for refusing to 
rooord it. ( Ratten , J.C. and Hallifax. A.J.C.) 
BHAGCHAND v. MUSAJI. 1923 Nag. 58. 

Handwriting. 

- Handwriting—Comparison of. 

It ie not safe for a Court to base its oonolu- 
siou on a mere oomparisoD of handwriting. 
(Sanderson, C.J. and Mookerjee, J ) Nandu 
Lal Malik v. Panobanan Mookerjee. 

43 Oal 60 = 21 OWN. 1076 = 
42 I.C. 484=26 O.L J. 187. 

- Handwriting—Similar iti—Test;. 

Similarity of handwriting affords eorae 
assistance in determining whether the evidenoe 
adduoed to oonneot a oertain person witW the 
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forgery oao be believed but the test is not at all 
a safe or certain test, 2 A. L.J. 444 ; 5 I.C. 
355 ; 6 A.L.J. 184, Foil. (Kanhaiya Lai, A.J.C.l 
abbas Quli Khan v. Emperob. 

13 Cr. L.J. 643 = 23 I.C. 843 = 17 0 0 . 276. 

Hearsay. 


--— Hearsay—Objection to admissibi¬ 
lity of. 

The evil oonsequenoe of the admission of 
hearsay evidence is not merely that it prolongs 
litigation and increases its cost, but that it 
may unconsciously be regarded by judioial 
mind 3 a 3 oorroboration of some piece of 
evidence legally admissible, and thereby obtain 
for the la«6r quite undue weight and signifi¬ 
cance. (Lord Atkinson), ATKIA BEGAM v. 
MUHAMMAD IBRAHIM. 6 L.W. 26 = 

21 O W N. 343 = (1917) M W N. 261 = 
36 I.C. 20 = 10 Bur. L T. 79 (P.C.). 


_ Hearsay—Question — Whether land 

is rent free—Admissibility. 

On the question was whether a oertain land 
was held rent free for 50 years, hearsay 
evidence is admissible and sufficient to show 
that it was. (Baillie, 8 M.I RUDRA Partab 
BAHI v. Ram BARAN PATHAK. 24 1 0 790 = 

1 O.L J. 2«. 

Horoscope. 

— Horoscope —Admissibility of. 

A Horosoope is admissible in evidence to 
6how date of birth and parentage. It is 
corroborative or rebutting evidence of the person 
who had prepared it. ( 8tuari and Kanhaiya 
j.ai. a.J.Cs ) Hab Bahadur Lad t>. Chand 
raj Bahadur. 3 O.L J. 635 = 48 1 0. 400 = 


Opinions. 

-Opinions —Report of officers. 

The report of a Tabsildar or Naib Taheildar 
being the result of the investigation made by 
him is only an expression of his opinion in the 
matter and oannot be the sole basis of a 
decision in regard to a question of title. 
(Banerji, J.) Kubeb Saithwar Ram Tahal 

UPADHIA V. GUPTAI 8AITHWOOB. 

33 I C. 237. 

- Opinion s— Panohayat— Quilt of ac¬ 
cused. 

The opinion of a punchayat as to the guilt of 
suspects when the latter deoline to prove their 
innooenoe in the manner laid down by the 
punchayat is not a relevant faot. ( Shah 
Din, J.) Beja v. Emperob. 

13 P.R. (Cr.) 1914 = 16 Cr. L J. 33 = 
26 1.0. 625=223 P.L.R. 1916. 

- Opinion — Witness — Value of-. 

The opinion of a witness is not entitled to 
any attention. (Stuart, J.C. and Kendall, 
A.J.C.) Ram Din v. Kayesth pathshala, 

ALLAHABAD. 25 1.0, 815 = i O.L.J. 447. 


EVIDENCE—Reoltali. 

Pedigree. 

- Pedigree—Proof of—Value of. 

In social conditions where people have not 
yet learnt to plaoe exclusive relianoe on written 
and printed reoords and where family pride, 
family rights encourage the maintenance of a 
body of oral family history, memory unaided' 
by permanent materials is often a very suffi¬ 
cient medium of record and oral communica¬ 
tion often preserves tbe reoord with singular 
uniformity. A pedigree does not therefore lose 
its value in proportion to its remoteness from 
the present time at least so far as names and 
kinship was oonoerned. ( Lord Sumner). 

Mewa Singh v. Basant Singh. 

9 L.W. 416 = 24 M L T. 429 = 
28 C L.J. 33 = 1 P.W R. 1919 = 
21 Bom. L.R. 232 = 43 1.0 340 
28 P.L.R 1919 (P.G.). 

- Pedigree—Proof of. 

Pedigree is not admissible unless person 
preparing it proves that he had speoial means 
of knowledge. (Lyle, A.J.O.' BHIMA BlNGH 
v. MT. 8UNDAR. 9 O.L J. 186 = 1922 Oadh 218.- 

Personal knowledge. 

- Personal knowledge — Judge — If 

relevant. 

A Judge is justified in using his knowledge of 
tbe oharaoter of the parties to a suit gained 
from several litigations in his Court to disoredit 
their evidence. (Rigg, J.) 8aN Ha Baw v. 
Mi Khorow Nissa. 9 L.B R. 166 = 

43 I.C. 734 = 11 Bur. L.T. 98. 

Photograph. 

- —Photograph—Father and son, if ad¬ 
missible. 

Where the question of legitimacy arises, the 
resemblanoe of the son with the putative father 
is evidenoe and so the photographs of both are 
admissible in evidenoe. (Mookerjee and Cam- 
duff, J.) IUAMBANDI V. MATA8UDDI. 

13 I.C. 678 = 15 0 L.J. 611. 

[On appeal, 47 I.C. 513 = 49 Gal. 878.] 

Receipt, value of. 

- Receipt— Value of. 

Where a receipt ie wanting in details and 
no reliable evidence is forthcoming as to tbe 
aotusl amount paid, held it was of very little 
value even though there was evidenoe that a 
substantial sum had actually been paid. 
(Rattigan and Scott-smith, JJ.) Muhammad 
Khan v. Lalla Kibhore ohand 

33 P.L.R. 1918. 

Recitali. 

■-Recitals — Evidence only against 

parties. 

The reoitals in a deed are atriotly speaking 
evidenoe only against the parties to the deed 
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and those claiming through them. ( Lord Par¬ 
ker). BHRINIVAS^DAD BANSI V- KEHERBM. 

41 Bom 300=21 M LT 236 = 
32 M L J 175 19 Bora L R 151 = 

(1917) M.W N 258 = 21 CW.N 538 = 
25 O.L.J. 311 = 39 I G 627 = 

44 I.A. 36 iP C 


Recitals — Admissibility of, against 


— Recitals—Deeds not inter partee 


Reoitals of boundaries of other lande in docu¬ 
ments betweeo third parties are not admissible 
in evidenoe. (N R . Chatterjee and Suhr awardy, 
JJ.) 80R0J KUM*R V. UMED ALI. 

33 O.L.J, 19 = 1922 Cal. 261. 


strangers. 

Under ordinary oiroumstanoes and apart 
from statute reoitals in deeds oan only be evi¬ 
denoe as between the parties to the conveyance 
and those olaiming under them. Reoitals of 
necessity in a deed of alienation by a Hindu 
widow are of little weight as against rever¬ 
sioners. (Lord Chancellor). NANDLAL v. 
JAYAT KI8HORE ACHARYYa. 44 Cal 186 = 

20 M L T. 335 = 31 M L.J 563 = 
(1916 2 M.W N 336 = 4 LW 458 = 
18 Bora. L R. 868 = 14 A L.J 1103 = 
24 O.L.J. 487 = 1 Pat. L W 1 = 
21 O W N 225 = 10 Bur L.T 177 = 
36 1,0. 42J = 43 I.A. 249 (P.C.). 

- Recitals—Evidentiary value. 

Reoitals are not by themselves evidenoe of 
necessity as against third parties impeaching 
the sale. (Mr. Ameer Ali) BR1J Lal u. 
1NDRAKUNWAR. 36 All. 187 = 

(1914) M.W N. 403 = 19 0 L J. 419 = 
16 Bora. L R. 3r2 = 18 O.W.N. 649 = 
1 L W. 194 = 12 A.L J. 495 = 
23 1.0. 718=19 M.L T. 395 (P.C.). 

- Recitals—Deed, 

Reoitals in a deed as to neoessity are not 
evidenoe against tho co parcener to defeat 
whom, the deed was exeouted. (Lyle, J.) 

Tirbeni Prasad v. Ramnarayan. 

29 1.0. 931 = 11 A.L J. 718. 


Recitals —Evidentiary value of. 


The reoital of consideration in a deed and the 
admission of consideration before the register¬ 
ing officer, are evidenoe against the persons 
olaimmg through the exooutaot of the deed. 
(Charmer, J.) lBRAHJM v. RamNarain. 

16 1 C. 483 = 10 A.L.J. 87. 


— Redials— Necessity, 


Recitals. 


The reoital in a mortgage-deed of an antece¬ 
dent debt is not of much weight by itself. 
(Richards, O.J. and Banerjee , J ) BaDR! 
DAS V. Ram Rikh. 13 I.C. 142. 

- R tc it a l 9 — Pleadings — Substance of, 


The recitals in a will are not iadmissible in 
evidence to prove the truth of the faots men¬ 
tioned in the will bu r - they oan be looked at for 
the purpose of seeing whether it is consistent 
with the assertions made by the testatrix during 
her lifetime. (Ghose, J ) PROMOTHO NATH 
MULLICK t>. I RODUMNO KUMAR MULLICK. 

69 1.0. 900 = 36 C.W.N. 772. 

■Recitals i>. judgment —As to age not 

a a • /M * 


reproduced in judgment. 

The subatanoe of the pleadings narrated in 
tbe judgments may furnish evidenoe of the 
allegations made by tbe parties on that oooaei<ra. 
9 0 686 ; 3 O.L J. 621 ; 16 M. 19 ; 16 M. 378 ; 
18 M. 73 Bel >Movkerjre and Cuming, JJ.) 
Kailas Chandra nag v. bijoy Chandra 
Haq. 136 O.L.J. 434-1923 Cal. 18. 

Vol. Ill—7 


- -- 9 ^ 

binding when parlies aifferent. 

The statements of tbe plS.’s age in a deoree 
to whioh the defts. or their predecessors were 
no parties, are not oouolusive and binding 
aRainat them (Teunon and Newbould, JJ.) 
NlLARATAN MlTRA V ABDUL G*FUR. 

39 1.0. 3 = 32 C.L.J. 75. 


•Rentals — Value of. 


A reoital in a dooument is not evidenoe as 
against a stranger to it. 6 Oal. *268. llel. 12 M. 
I. A. 292 ; 12 W.R. (P C.) 6 ; 23 Cal. 9&0. Dial. 
(Mooktrjee and Carnduff JJ.) Rahim Jan v. 
Imam BIBI. 19 I.C 698 = 17 C.L J. 173. 


Recitals —Third person. 


Reoitals in a deed are not relevant evidenoe 
against a person who is not a party to tbe deed. 
But the partios to the deed may be presumed 
to have allowed the reoitals to be embodied in 
the deed without objection. (Kensington and 
Shahdtn, JJ.) MAHID1TTA MAL v. Mrs. 
Nicholson. 133 P.W.R. i9i3 = 

19 1,0. 770 = 221 P.L.R, 1913. 


member. 


Recitals — Release deed by major 


If a major member of a family exeoutes a 
release deed alleging that oertAin debts exist, 
the deed is evidenoe of the existence of suoh 
debt. (Wallis, O.J. and Seshigiri Aiyar, J.) 
abdul Hussain Rowtban v. Ibrahim 
ROWTHAR. 19 M L.T. 346 = 39 I 0. 248 = 

3 L.W. 379. 


Recitals—Effect. 


A man that tabes a deed is not ordinarily 
bound by tbe statements contained therein. 
(Wallis, Offg. O.J. Sethagiri Aiyar and 
Kumaraswami Saslri, JJ ) NACHIAPPA 
GOUNDKN t>. RANGASAMI GOUNDEN. 

17 M.L.T. 87=2 L.W, 69 = 28 M L.J. 1 = 
26 1.0. 707-11916) M W. N 93 (F B ). 

[On appeal see 60 1 0. 498 = 

42 Mad. SIS l P C.).J 
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EVIDENCE — Recitals. 

- Recitals—Necessity — Weight of. 

Recitals ia a dooument do not of themselves 
afford sufficient proof of legal necessity but in 
the case of old transaction, the Court should 
treat such recitals with more indulgence than 
in the case of new ones. 36 A. 187 Foil. (Ayling 
and Sadasiva Aiyar, JJ.) Kanthu v. DaSA 
UPADBYA. , 26 1.0. 376. 

- Recital3—Evidence oj necessity. 

Recitals in deeds as to necessity is some 
evidenoe that the facts reoited were present to 
the minds of the parties to the transaction tut 
they are not sufficient to prove the necessity in 
question. 5 C. 368, Rel. on ; 12 W.R.P.C. 47 
Ref. to. iTyabji and Spencr, JJ.) KRISHNA 

Rao v. ayyasami Padayaobi. 

(1914) M.W.N. 490 = 24 I.C. 426 = 

27 M L.J. 138. 

- ‘Recitals in a document—Value o/. 

The reoitals may be taken as evidenoe but 
they cannot shift the onus of proof. lAyling 
and Tyabji, JJ.) KONEBI SHOLAGAN v. 
KUMARAPPUDAYAN. 21 1 0 £60 = 

(1913) M.W.N. 924 

- Reeitals—Receipt of consideration. 

The reoeipt of consideration for a document, 
may be proved by the reoital in the bond to 
thateffeot. (Kanhaiya Lai, A.J.G.) LAOHMAN 
PBASAD v. HARDEO BAK8H. 

37 1.0. 31 = 3 O.L.J. 373. 

- Recita Is, 

The faots reoited in a deed are not sufficiently 
proved by the reoitals alone. ( Chamier and 
Evans, J.O.) 8HEO Narayan Singh v. 
Mahabir Prasad. 9 i.c. 66. 

Shipping. 

- Shipping—Total loss. 

The oiroumstanoes attending the wreok of a 
vessel, the abandonment of the samo by its 
offioers and orew and the subsequent sale of the 
goods show that there has been a total loss of 
goods. That a cargo has bem so damaged by 
the perils of the sea as to render an immediate 
sale necessary and the sale has taken plaoe, 
sufficiently constitutes total loss. ( Davar . J.) 

Kanji Dwarakadas v. Haridas Purusho- 
TAM. 36 Bom. 484 = 12 I 0 897 = 

13 Bom. L.R. 1211. 

Suspicion. 

- Suspicion—Sufficiency, 

Where one A, the plaintiff gave evidenoe 
that he was the legitimate son of one M but the 
defendants adduced evidenoe that he was the 
son of another man also named M and the 
High Court deoreed in favour of the defendant 
on the ground that the defendant's oase was 
quite possible and laid stress on the fact that A 
was supported in money by oo-plaintiff, in 


EVIDENOE —Thumb imp ressiou. 

whose favour A had exeouted a sale deed of a 
part of the property. Held that the deoision 
was unsound. { Sir John Edg»). MAHOMED 
ABDUL AZIZ V MlR TASDDPQ HUSSAIN. 

21 C.W.N. 873= 1917/ M W N. 329 = 
42 I C 3 = 7 L W. 66 (P C.). 


Suspicion—Not a ground for decision, 


The Court’6 deoision must be based not upon 
suspicion but upon legal grounds established 
by legal testimony. (Sir Lawrence Jenkins.) 
Bona Kumari Bibi v. Bijoy Singh 

44 Cal .662 =1 P.L W 425 = 5 LW. 711 = 
32 M L J. 423 - 21 C W N 583 = 
21 M L T 344 13 A L J. 382 = 
25 C.L J 508 = 19 Bom L R 424 = 
(1917/ M.W.N. 473 = 40 1 C 242 = 

44 I.A 472 lP.0.). 


Suspicion—Judicial decision. 


Suspicion though a ground for scrutiny of 
evidepoe, oannot be made the foundation of a 
jndioial deoision. (Ameer Ali.) Mohammad 
Mehdi Hasan Khan v. Mandir Das 

34 All. 811 = 39 I A 68 = 12 M L T 392 = 
15 O C 278 = 14 Bom. L.R 1073 = 
10 A.L.J. 373 = 17 C W N 49 = 16 C L J 629 = 

(1912) M.W.N. 1052 = 17 I C 396 = 

23 M L.J 741 (P.G.). 


Suspicion—Not a ground for judicial 

decision. 

A Court should not rept its deoision merely on 
suspioion unsupported by legal testimony. 25 
C W.N. 409. (Mookerjee and Cnotener, JJ.) 
Promode Kumar roy v. Kali Mohan 
Saha. 27 G.W N. 303 = 36 C L J. 398 = 

1923 Cal 228. 


Suspicion—Not a ground for decision. 

Though there may be ground for suspicion, 
though the oonduot of the parties may engender 
doubt, the Court’s deoision must rest not upon 
suspioion but upon legal grounds established 
by legal testimony. 44 Cal. 662 Foil. (Mooker¬ 
jee and Buckland. JJ.) Krishna v Nagen- 
DBABALA. 23 0.W N. 942 = 66 I O 694 = 

34 0 L J 333. 


Suspicion—Notta ground for decision. 

The deoision of the Court should rest upon 
legal grounds established by legal testimony. 
44 Cal. 662 ; 25 C.L J. 608 and 28 C.W.N. 321 
Ref. (Mookerjee and Eurkland, JJ.) BEPIN 

Krishna Ray v. Jogksbwar Ray. 

26 C.W.N. 36 = 66 I.C. 345=34 C.L J. 236. 


Thamb impression. 

-Thumb impression—Similarity of. 

Similarity of the thumb impression taken at 
4he time of presentation, if corroborated by 
other evidenoe in the oase, is sufficient for con¬ 
viction but by itself ie not eo {Spencer and 
Seshagiri Aiyar ) In re Singri Bhima. 

27 I.C. 900 = 16 Or. L.J. 228. 
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Trial. 


- Trial—Cogent grounds to alter conclu¬ 
sion. 

Held, oogent grounds would be needed to 
alter the oonoluaion drawn by the trial Court 
from the oral evidence whioh the appellant gave 
in spite of the laot that he spoke Greek and 
that it seemed doubtful whether the interpreter 
thoroughly understood Greek while the Court 
did not at any rate profess to understand that 
language. ( Lord Sumner). SOCRATES ATY- 

ohides v The Secretary of st^te for 
India in Council 18 L W. 664=. 

25 Bora. L.R. 116 = (1923) M W.N. 846 = 

1922 P.C. 371. 


- Trial—Incidents in — Statement of 

Judge. 

Per Mookerjee, J.—The statement of the 
presiding Judge as to what aotually took place 
before him is conclusive. 21 C, L J 377, Ref. 
(Sanderson, C.J., Mookerjee, Fletcher, Ttunon 
and Chaudhuri. J J.) Fateh Chand v. 
Emperor. 21 c W.N. 33 = 44 Cal. 477 = 

38 1.0. 943 = 18 Cr. L J 383 = 
24 C.L.J. 400 (F B.). 

Yalue of. 


EVIDENCE—Yalue of. 

support the signature by anything that falls 
short of the necessary standard which though 
not fatal is of serious defeot. (Lord Buck- 
mister). Ram Gopal Gal v. aipna Kun* 
WAK * 44 All. 4= 49 I A 418 = 

31 M L T. 277 = 1922 P C. 366 (P.O.). 

- Value of—Thakbast Map and Khasra. 

The entries in Thakbast map and Khasra 
mane by an Amin before and for the prepara¬ 
tion of survey have no evidential value. . (Amir 
Ml,. JAGDEO NARAIN SINGH p. BALDEO 
SINGH. 3 P L T. 60S = J6 C.L J 4*9 = 

49 I. A 399 = 32 M.L T. 1 = 2 P. a« = 
43 M.L,J. 460= 1922 P.C. 27 2 (P.O.). 


Value of—Witnesses, Discrepanciesin. 

Discrepancies in the statements of witnesses 
on material point if paired over somewhat 
lightly, affeot the value of their testimony and 
obviously suoh an effect is undesirable. (Amir 
AH.) Gala BRIJ LaL V iNDliA KUNWARA 

„ r T 26 M.L J 442 = 18 0 W.N. 619 = 
12 A L.J. 435 = 36 A. 187 = 19 C L J 4^0 = 
(1914> M.W N 403 = 15 M.L.T 393 = 
16 Bora. L.R. 352= 23 I 0 715 = 

1 L.W 794 (P.c ) 


- Value of—Agreement about dower. 

The materiality of evidence regarding sooial 
position and customary dower, if an agreement 
about dower is dearly proved, is not obvious, 
but, it affords some test of the reliability of the 
witnesses of the party alleging agreement if the 
oonolusion on the agreement was unfavourable 
to her. In the oase of agreement 6ntsred into 37 
years baok, the oral evidenoe of the agreement, 
must be dear and oonvinoing in order to 
establish a claim against the estate of the man 
who is said to have been a party to it. (Lord 

■8alvesen). Mt. Hafizan Bibi v. Mt. Suba 
Bibi. 44 M L.J. 714 = 37 C L J 461 - 

27 C.W N. 884 = 18 L.W. 670 = 
L R. 4 A. (P.C.) 93 = 1923 P.C. 29 (P C ). 

- Value of—Decree in favour of co¬ 
sharer—Partition between co-sharers and oppo¬ 
nent. 

Where there was a decree in favour of a 
oo-sharer against Government followed by a 
.partition in aocordauoe with the deoree between 
the oo-sbarera and Government. Held, the 
deoree being (ollowod by partition is relevant 
and is an important pieoe of evidenoe. (Lord 

.Phillimore.) (Kumar) Naresh Narayan 
Roy v. Secretary of state for India. 

43 M L J 444 = 5) Cal 443 = 
(1923. M.W N 311-5) I A 121 = 
32 M.L.T. (P.C.) 162 = L.R. 4 (P.C ) 53 = 
28 O W N. 453-1923 P.C. 1 (P.C.). 

—-- Value of — Will—Proof of—Attesting 

witnesses — Duty of propounder to call— 
Similarity in handwriting. 

In oase of doubt or dispute, justice requiros 
that tbo best evidenoe procurable if the signa¬ 
ture should be furnished. An attempt to 


- Value of—Torture resorted to, to ex¬ 
tract the evidence. 

Evidenoe obtained by torturing the deponent 
has no value. (Walsh, J.> GOKUL 8INGH v 
Emperor. 33 I.C. 627 = 17 Cr. L.J. 331.' 

- Value of — Relevancy. 

A Kabuliat executed by the plaintiff’s tenure- 
holder in favour of superior landlord was used 
as evidence in the oase against the defendants 
Held whatever might be (he effeot of the kabu- 
liyat as regards the relation of the plaintiffs to 
their own landlord it oanuot have the effeot of 
afleotiog the defendant’s state in any way 
which existed before the date of the Kabuliat. 

(Walmsley and Qhose, JJ.) Bhajan Sheikh 

v. BALAI Sarkar. 1923 Cal. 375. 

Value of Maps — Tliak and Survey 
maps —Admissibility in evidence. 

Thak and survey maps are not oonoluaive as 
to whether lands whioh formed part of the bed 
of the river were inoluded in the permanent 
settlement of 1793. It is not permissible for a 
Court to aot on the assumption that in 1793 a 
state of things existed different from what 
appeared from any evidence before the Court. 

2 C. 91, R;l. ( Mukerjee and Cuming, JJ.) 
Secretary of State for India u 
Upendra Narain Roy. 36 C.L J. 336 = 

1923 Cal. 247. 

- Value of—Judgment. 

The production of judgment in a previous 
caso merely established the fact that there has 
been a judgment but it does not prove the 
correctness of the previous decision. ( Mtokerjee 
and Cumxng, JJ) Biidya Nath Dutt u 
ALEE JAN BIBI. 36 C.L,J. 9=1923 Oal. 240 . 
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EVIDENCE —Value of. 

- Value of — Thumb-impression — 

Forgery. 

A Court should exercise great caution in 
arriving at a conclusion by a comparison of 
thumb-impressions. The positive evidenoe of 
witnesses who were undoubtedly present and 
eye witnesses to the transaction should not be 
liRhtly brushed aside. 1 C.W.N. 339, Ref 
(Mocktrjee and Cuming, JJ.) Bajdya Nath 
Dutt v. ALEE Jan Bibi. 36 C L J. 9 = 

1923 Gal. 240. 

- Value of—Negative. 

Very little weight can be attaohed to the 
evidence of a negative charaoter. (Mookerjee 
and CamdufJ, JJ.) IMAMBANDI v. Mata* 
SUDDI. 13 I.C. 678=15 O.L.J 621. 

- Value of—tEnglish and I'ernacular — 

Record of depositions. 

In cases where evidence is given by a witness 
in his own language, the vernacular record is 
always treated as more reliable and entitled to 
greater weight but this mixim could not always 
be safely applied in cases where a Magistrate 
wbois taking down the evidence simultaneously 
in English understands ihe language as well as 
his reader. I Abdul Qadir, J.) Badhu Bingh 
v. The Crown. 24 Cr L.J 625 = 

1923 Lah. 167. 

- Value of— Measurement and plan. 

Where in a deed there is variation in 
measurement and plans the plans are to be 
preferred to measurement. ( Beavan Petman, J.) 
JOHRI V. JOWAHRA. 58 I C 67 = 

91 P.L R 1919. 

- Value of—Finger prints—Duly of 

Court, 

There ia nothing in the so-called soienoe o* 
fiDger prints or the qualification of an expert in 
it which prevents the Court from applying its 
own eyes and mind to the evidence and veiify- 
ing the results submitted to it by experts. If 
the fiDger prints are clear enough to sustain 
an argument there is no reason why an argu¬ 
ment by way of deduction should not be assure 
foundation (or a conclusion and it may be a 
better one than any based on direot evidence. 

(Olofleld and Ramesam. JJ ) PUBLIC PRO¬ 
SECUTOR v. VlRANNA. <1922) M.W.N 642 = 

16 L.W. 663 = 23 Or L J 6J4 = 
31 M L.T. 427 = 1923 Mad. 178, 

- Value of — Deposition. 

A few (say two) casual and somewhat 
ambiguous phrases in a deposition oannot 
destroy the very clear effect of the whole depo¬ 
sition. iBatien. J.C. and Halifax, A J.O.) Mt. 
KUSHIBAIv. MANRaKHAN. 1923 Nag 263. 

- Value of—Evidence of party- Question 

of onus. I 

The weight to be attaohed to the evidenoe of 
aparty is Dot governed by any suoh extraneous 
consideration as that of the burden of proof 
but depends entirely on the intrinsio evidenoe. 

( Kotwal , A.J.O.) GOVARDBANDAS v. Harlal 
Ramsukh. 1923 Nag. 62. 


EV1DENCE —Yalue of. 

- Value of—Oral evidence—Registered 

document. 

A defence based on oral evidence to frustrate 
a registered instrument should be always 
locked on with suspicion. ( Mitra . A J C.) 
VITHU JAIRAM V. AKARAM. 42 I.C. 372. 

Value of —Succession of judgments. 

A suoceasion of judgments is valuable 
evidenoe. ( Ahsworlh and Simpson, A.J.Cs.) 
Thakur Rudra Pratap Singh v. Thakur 
Nirman Prasad bingh. 90 LJ 552 = 

1923 Oudh 61. 

—- Value of—Statement of person as to 

his own age. 

Though a man oannot give direot evidenoe 
of his own age his statements on the subjeot 
are not to be dismissed as of no value. (Kan- 
haiya Lai J.O. and Darnels, A. J.C.) Kan- 
HAIYA LAL V. .MOHCMMAD MaIJMUD ALAM. 

63 1 C. 523=8 O.L J. 324. 

- Value of—Reliability of witnesses. 

The mere faot that witnesses are relatives 
and interested in the suit is no ground to dis¬ 
believe them if the point can only be estab¬ 
lished by their testimony. ( Lindsay, J.C.) 

Ghanshyamdas v. Hardei. 32 1 0.380 = 

2 O.L J. 562. 

- Value of — Cross-examination of oppo¬ 
site party's witnesses. 

A party is entitled to have taken into consi¬ 
deration the statements of the opposite party’s 
witnesses in orces-examination. (Lindsay, J.O. 
and Rafique, J.) MUHAMMAD HUSSAIN v. 
LALJI BINGH. 25 I.C. 648 = 1 O L.J. 366.. 

- Value of —Tbak maps—Revenue 

register—Possession. 

Thak maps are good evidence of possession 
at the time they were made, but they are no 
evidence of title acquired by prescription or 
adverse possession. Toe objeot of the Tharkbust 
6ucvey, which preceded the Revenue 8urvey* 
was to ascertain the position ot the boundaries 
aod area of estates and villages and it was no 
part of the duty of the Revenue Oftioera con¬ 
ducting the Thohbust operations to record the 
preeonptive rights. (Das and Eulwani Sahay. 
JJ.) CHATTRAl’AT PRATAP BAHADUR 8AHI 
v.G. LEE. 4P.LT 487 = 

1P.L R. 322-1923 P. 538. 

- Value of—Child witness — Credibility. 

The mere faot that the evidenoe of the only 
eye-witness of a orime is that of a child of 6 
year6 of age is not a Rround for not relyiDg on 
it, especially when the evidenoe is given with¬ 
out hesnation and without the slightest sug¬ 
gestion of tutoring and there 19 corroboration of 
the evidence and of the child’s subsequent 
conduct immediately afterwards. ( Miller . C. J. 
and Adami, J.) Fatu Bantalu. Emperor. 

2 P L T. 288 = 61 I.C. 705 = 

22 Cr. L J. 417=6 P.L J. 147. 



THE INDIAN EVIDENCE ACT 

(Act I of 1872) 


STATUTE INDEX. 


Accidental Aot, relevanoy of, 8. 15 
Aooomplioe, oompstent witness, 8. 133 
Aooount books, entries in relevanoy of, 8. 31 
Acquaintance with handwriting of another 
explained, 8. 47 

Admissibility of evidence to be deoided by 
Judge, 9. 136 

Admission by interested party, 8. 18 
Admission by party or hia agent to a suit, 8. 18 
Admission by person from whom interest 
derived, 8. 18 

Admission by suitor in representative oharaoter, 
8. 18 

Admission, defined, 8. 17 
Admission of execution by party to attested 
dooument, 8 70 
Admissions, 8s. 17—33 

Admissions by persons to whom referenoe is 
made by party, 8, 20 

Admissions by persons whose position must be 
proved as against party to suit, 8. 19 
Admissions, improper, 8 167 (Oh. XI) 
Admissions in oivil oases, relevanoy of, 8. 23 
Admissions not oonolusive proof, 8. 31 
Adverse party, right to refresh memory, 8. 161 
Adverse party to impeaoh oredit of witness, 
8. 155 

Adverse party, when to oroBS-examino his own 
witness, 8. 151 

Affairs of State, ovidenoo as to, 8. 123 
Affidavits affected by the Aot, 8. 1 
Ambiguous language in dooument, oral evid¬ 
ence excluded to explain, 8. 93 
Annoying questions, 8. 152 
Appointment of publio officer, presumption, 
8. 91, exoep. 1 

Art, opinion on, relevanoy of, 8. 45 
Assessors to put questions, power of, 8. 166 
Attorney’s name, when to be reported to tho 
High Court, 8. 160 

Barrister’s name, when to be reported to the 
High Court, 8. 150 

Birth during marriage oonolusive proof of 
legitimacy, 8. 112 

Books of aooount, entries in, relevanoy of, 
8. 34 

Books, presumption in connection with. 8. 87 
Burden of proof, 8s. 101—114 (Ch. VII) 

Burden of proof as to ownership, 8. 110 
dBurden of proof as to particular fact, 8. 102 


Burden of proof as to relationship of partners, 
landlord and tenant, principal and agent, 
8. 109 

Burden of proof of oession of territory, 8. 113 
Burden of proof of good faith in transaotions, 
8. Ill 

Burden of proof of legitimate son, 8 112 
Burden of proving death of person known to 
have been alivo within 30 years, 8. 107 
Burden of proving fact especially within know¬ 
ledge, 8 106 

Burden of proving (act to be proved to make 
evidenoe admissible, 8. 104 
Burden of proving that ease of aooused oomes 
within exceptions, 8. 105 
Barden of proving that person is alive, who has 
not been heard of for 7 years, 8. 10P 
Cause of death, statements relating to, rele¬ 
vancy of, 8. 32 (l) 

Cause, relevanoy of, 8. 7 
Certified copies of publio documents, 8. 76 
Certified oopies, produoed for proving docu¬ 
ments, 8. 77 

Cession of territory, burden of proof, 8. 113 
Character affecting damages, relevanoy of, 8. 55 
Character in Civil oases, irrelevant, 8 52 
Character, relevtnoy of, 8s. 52—55 
Charts, presumptions in oonneotion with, 8. 87 
Charts, statements in, relevanoy of, 8. 36 
Clerks of barrister, pleader, attorney, eto,, 
8. 126 applied to, 8. 127 
Collections of laws, presumptions in oonneotion 
with, 8. 84 

Collusion in obtaining judgment, may be 
proved, 8. 44 

Commencement of Aot, 8. 2 
Communication in furtheranoe of any illegal 
purpose, 8. 126 

Communications, confidential with legal 
advisers, 8. 129. 

Communications during marriage. 8. 122 
Communications, matrimonial, 8. 122 
Communications, offioial, 8. 124 
Communications, professional, 8. 125 
Comparison of signature, writing or seal with 
others admitted or proved, 8. 73 
Compulsion of witness to answer, 8. 147 
Compulsion to answer question, to be deoided 
by the Court, 8. 148 
“ Oonolusive proof ” defined, 8. 3 
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Condition of a document of which secondary 
evidence may be given, 8 . 65 
“ Conduct ” id 8 . 8 explained, S. 8 
Confession, after removal of impression caused 
by inducement, threat, eto., relevancy of, 
8 . 28 

Confession by one of the acoused jointly tried, 
to be considered by the Court, 8 . 30 
Confession made in police custody, 8 . 26 
Confession otherwise relevant not to beoome 
irrelevant because of promiee of eeoreoy. 
8.29 

Confessions, 8s. 24—30 

Confessions caused by inducement, threat, 
etc., when and where irrelevant, 8. 24 
Confession to polioe officer, relevanoy of, 8. 25 
Confidential communications with legal 
advisers, 8. 129 

Consideration of proved confession afieoting 
person making it and others jointly under 
trial for same ofienoe. 8. 30 
ConBpiraoy, relevanoy of, 8. 10 
Constitution of any religious or oharitable 
foundation, relevanoy of opinions as to, 8. 49 
Contemporaneous agreement, who may give 
evidence of any facts varying terms of 
document, 8. 99 

Contents of a dooument of which secondary 
evidence may be given, 8. 65 
Contents of documents how proved, 8. 61 
Ccntinuanoe of life of person, not heard for 
7 years, burden of proving, 8. 108 
Contract reduced to dooument, how proved 
8. 91 

Contraot reduced to writing, extrinsio evidenoe, 
8. 91 

Contradictory answers to questions testing 
veraoity, 8. 153 

Conversation, statements forming part of, how 
to be proved, 8. 39 

Corroboration of later testimony of witness 
0* 157 

Corroboration of the testimony of witness 
8. 156 

Course of business, statements, made in rele¬ 
vanoy of, 8. 32 (2) 

“Court” defined, 8. 3 

Court, how to proceed in case of question with¬ 
out reasonable grounds, 8. 160 
Court-martial, afleoted by the Act, 8. 1 

Court may presume existence of certain faots, 
8. 114 

Court to deoide when question shall be asked 

and when witness compelled to answer, 
8# 148 

Court, to forbid indecent and soandalous ques¬ 
tions, 8. 151 

Court to give warning to the witness, 8. 148 
Credit of witness, impeaohed, 8. 155 
Crime, observed by any barrister, attorney, 

pleader, eto.. during his employment! 
8. 126 

Cross-examination, 8. 137 

Cross-examination, as to previous statements in 
writing. 8. 146 

Cross-examination of person called to produce 
a dooument, 8 . 139 

Cross-examination of witness to refresh 
memory, 8 . 161 

Custom, oral evidence to prove, 8 . 92, pro. 6 


Custom, relevancy of,;s, 13 

Custom, relevancy of, opinion as to its exist¬ 
ence, 8 . 48 

DamageP. faots tending to enable Court to 
determine amount, when relevant, 8. 12 

Damages, relevanoy of character afieotiDg, 
8 . 55 

Death of person alive within thirty years, 
burden of proving. 8 . 107 

Deception, effect of on relevanoy of confession, 
8 » 99 

Deorees relating to matters of public nature, 
relevanoy of, 8 . 42 

Deed relating to family affairs, statements 
made, relevanoy of, 8 . 32 ( 6 ) 

Defective language in dooument, oral evidenoe 
excluded to explain, 8 , 93 
Definitions, 8 . 3 

Denial of the execution by the attesting wit- 
ness, proof in such a oase, 8 . 71 
Direction of re-examination, 8 138 
Direct oral evidenoe, 8 . 60 

Discretion of the Court in asking the question*. 
8 . 148 

Disobedience by translator or interpreter to 
keep contents seoret, 8 . 162 
Disposition of property reduoed to dooument*, 
how proved, 8 . 91 

Disposition of property reduoed to writing, 
extrinsio evidence, 8 . 91 
“ Disproved ” defined, 8 . 3 
Documentary evidence, 8 s. 61—90 (Ch. V) 
Dooument, attestation not required by law,. 

how proved, 8 . 72 
" Dooument ” defined, 8 . 3 

Dooument, production of whioh refused on 
notice, 8 . 164 

Documents admissible in England without 
proof of seal or signature, presumptions in 
connection with. 8 . 82 

Documents exeouted in eeveral parts, primary 
evidence of, 8 . 62 

" Documents in proper oustody ” in 8 s. 90 and 
81 explained, 8 . 90 

Documents, of whioh secondary evidence may' 
be given, 8 . 65 

Documents, made by one uniform process, 
primary evidence of, 8 . 62 
Documents, not produoed, presumption in 
oonneotion with, 8 . 89 

Documents, presumptions regarding, 89 . 79—90 
Documents, private, defined, 8 . 75 
Documents, proved by their certified copies, 

8 . 77 

Documents, publio, 8 s. 74—78 
Documents, publio, defined, 8 . 74 
Documents, thirty years old, presumption in 
connection with, 8 . 90 
Documents, to be produced, 8 . 162 
Documents, to be proved by primary evidenoe^ 

8 . 64 

Documents, translation of, 8 . 162 
Document, when to be used to refresh memory,. 

8 . 159. 

Dumb witnesses, 8 . 118 

Effeot, relevancy of, 8. 7 

Enactments repealed, 8. 2 and Sobedule. 

Entries in books of aooount, relevanoy of, 8 . 3& 
Entry in publio record made in performance o£ 
duty, relevanoy of, 8 . 36 
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Estoppel, 3a. 115—117 (Gh. VIII) 

Estoppel by admissions, 8. 3l 
Estoppel, defined, 8. 115 

Estoppel of aoceptor of bill of exohaoge, 8. 117 
Estoppel of bailee, 8. 117 
Estoppel of licensee, 8. 1»7 
Estoppel of tenant, 8. 116 
Evidence as to afiaira of 8iate, S. 123 
Evidenoe as to application of language to one 
of two sets of fao68, to neither of whioh 
the whole oorreotly applies, 8. 97 
Evidenoe as to applioation of language which 
oan apply to one only of several persons, 
8.96 

Evidenoe as to dooument uumeaning in refe¬ 
rence to existing facts, 8. 95 
Evidence as to matters in writing, 8. 144 
Evidenoe as to meaning of illegible oharaoters, 
etc., 8. 98 

" Evidenoe ” defined, 8. 3 
Evidence, documentary, 8s. 61—90 (Ch. V) 
Evidenoe of terms of contracts, grants, and 
other dispositions of property reduced to 
form of dooument, 8. 91 
Evidence, oral. Ss. 69—60 (Ch. IV) 

Evideuoe, primary, 8. 62 
Evidenoe, rejeoted, 8. 167 <Cb. XI) 

Evidence, secondary, 8. 62 
Evidenoe to explain or amend ambiguous docu¬ 
ment, to be exoluded, 8. 93 
Examination-io-ohief, 8. 137 
Examination of witnesses, 8s. 135—166 
(Ch. X) 

Exclusion of evidenoe against applioation of 
dooument to existing facts, 8. 94 
Exclusion of evidenoe of oral agreement, 8. 92 
Exclusion of evidence to explain or amend 
ambiguous dooument, 8. 93 
Exclusion of evidenoe to contradict answers to 
questions testing veraoity, 8. 163 
Exclusion of oral by documentary evidenoe, 
8a. 91—100 (Oh. VI) 

Execution of documents required by law to be 
attested, how proved, 8. 68 
Existence of a dooument, of which secondary 
evidenoe may be given, 8. 65 
Expert to refresh hie memory, 8. 159 
Experts, opinions of, relevanoy of, 8. 45 
Extent of the Aot, 8. 1 

Extrineio evidenoe wberejoontraot, eto., reduoed 
to writing, 8. 91 
“Faot” defined, 8 3 

Fact, expeoially witbin knowledge, burden of 
proving, 8. 106 

Facts, admitted need not be proved, 8. 58 
Faots, oourt may presume, 8. 114 
Faots forming part of the same transaction, 
when relevant, 8. 6 
“ Faots in issue ” defined, 8. 3 
Faots judicially uotioeable need not bo proved, 
8. 66 

Faots neoesaary to explain relevant facts, 8. 9 
Faots neoesaary to introduce relevant faots, 
8.9 

Facts not otherwise relevant, when relevant, 

8 . 11 

Faots of public nature contained in oertain 
Aots or notifications, relevanoy of, 8. 37 
Faots, of whioh Court must take judioial 
notice, 8. 57 


Faots supporting or inconsistent with experts, 
relevanoy of, 8. 46 

Faots, to be proved by oral evidenoe, Ss. 59-60 
Faots to fix damages, relevanoy of, 8. 12 
Faots, which need not be proved, 8s. 66—58 
(Ch. Ill) 

Fact to prove in what manner language of a 
dooument is related to existing faots. 8. 92, 
pro. 6 

Feelings, relevancy of, 8. 14 
Finger impreseions, opinions on, relevanoy of, 
8. 45 

Foreign judicial records, presumptions as to 
their certified copies, 8. 86 
Foreign law, opinion on, relevanoy of, 8. 45 
Former statements of witness. 8 157 
Fiaud, in obtaining judgment, may be proved, 
8. 44 

Fraud, observed by a barrister, pleader, attor¬ 
ney. eto., during his employment, 8. 126 
Gazettes, presumption in oonueotion with, 8. 81 
11 General oustom or right” in 8- 48 explained, 
8. 48 

General exceptions in I.P.O. burden of proving, 
S. 105 

Genuineness of certified copies, oourt shall 
presume, 8. 79 

Giving, as evidenoe of document oalled for and 
produced on notioe, 8. 163 
Good faith in transactions, burden of proof, 
8. Ill 

Government of any religious or oharitable 
foundation, relevanoy of opinions as to, 
8. 49 

Grant, reduoed to dooument, how proved, 8. 91 
Grant reduced to writing, extrineio evidenoe, 
8. 91 

Grounds of opinions, relevanoy of, 8. 51 
Handwriting of the document, how proved, 
8. 67 

Heresay evidenoe, 8. 60 

Husband or wife of person under oriminal 
trial ; oompeteot witness, 8. 120 
Identity of handwriting, opinion on, relevanoy 
of, 8. 46 

Illegible characters, evidenoe as to meaning, 
8. 98 

Impeaohing oredit of witness, 8. 165 
Improper admissions, 8. 167 (Oh. XI) 

Improper question by the Court, 8. 148 
luoompetenoy of the oourt in obtaining judg¬ 
ment, may be proved, 8. 44 
Inconsistent statements by witnesses, 8. 155 
Indecent questions, 8. 161 

Indian Succession Aot of 1865, not affected by 
the Aot, 8. 100 

Inducement, oause of confession, 8. 24 
Information as to commission of offence, B. 125 
Information reoeived from aooused, how much 
to be proved, 8. 27 
Insulting questions, 8. 152 
Intentional aot, rolevanoy of, 8. 16 
Interpreters, applioation of 8. 126 to, b. 127 
Interpreter to keep contents secret, B. 162 
Invalidating any dooument, 8- 92 pro. 1 
Irrelevancy of confessions caused by induce¬ 
ment, threat, eto., 8. 24 
Judges and Magistrates, witnesses, 8. 121 
Judge’s power to put questions, eto., limited 
8. 166 
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Judge’s power to put questions or order produc¬ 
tion, 8 165 

J “ d a° ‘,°J e0id9 as t0 admissibility of evidence, 

o. 14b 

Judgments, etc., other than those, mentioned 
in 8 s. 40—43, when relevant, 8 . 43 
Judgments in rem, conclusive proof, 8 . 41 
Judgments in rtm, relevanoy of, 8 41 

Judgments relating to matters of public nature, 
relevanoy of. 8 . 42 

Judgments, reievanoy of, 8 s. 40_ 44 

Judgment to be based on relevant facts, 8 , 165 
Judioial^notice, facts of which Court must take, 

J “^Tcy‘o,:8. U b *‘ e ’ 8t0 '' iuriadi ° ti0 °' relev - 

Jury to put questions, power of, 8 . 166 
Landlord and tenant, burden of proving their 

Lawful questions in oross examination, 8 . 146 
Leading questions, 8 . 141 40 

Lead asifcd q Tm 3 ' WheD th6y “ U3t n0 ‘ ba 

Legal right or liability, burden ol proof of. 

Lwnitation o^judge'e power to put quoetione. 

Magistrate ” in 8 . 36 explained, 8 . 36 
Magistrates and Judges, witnesses, 8 . 131 
Maps, made by authority of Government pre- 
sumption in connection with 8 . 93 
Maps, presumption in oonneotion’with. 8 . 87 
Maps, statements in, relevanov of, 8 . 36 
Matrimonial communications,’ 8 . 133 
Matter required by law to bo reduoed to writ- 
mg, extrinsio evidenoo, 8.91 

Mat 8 . r 8 33 °( 4 ) 8eneral intere8t * re * ev *noy of. 

Matters of publio nature, relevanoy of, 8 . 42 

Matters, to bo proved in connection with 

proved statement, relevant under 8 . 32 or 
oo t b 158 

“May presume” defined, 8 . 3 
Memorandum of evidenoe, presumption in 
connection with, 8 . 80 
Memory, to be refreshed, 8 . 158 
Memory to be refreshed by dooument, 8 . 159 
Motive, relevanoy of, 8 . 8 

Newspapers, presumption in oonneotion with, 

8 « 81 1 

New trial for improper admission or rejsotion 
of evidenoe, 8 167 

Notice to produce documents, not required to 
be given, 8 . 66 

Notice to produce doouments, when and how 
given, 8 . 66 

" Not proved ” defined, 8 . 3 
Number of wilne:aea. 8 . 134 

Objection to production of doouments, 8 . 162 
Occasion, relevancy of, 8 7 

“ Oflenoe ” in 8 . 30 explained, 8 . 30 

Offensive questions. 8. 162 
Official communications, 8. 124 
Offioial doouments, how proved, 8. 78 
On whom burden of proof lies, 8. 102 

Opinion as to existence ol right, or custom, 
relevanoy of, 8 . 48 

Opinion ^as to handwriting, relevanoy of, 
Opinion on relationship, relevanoy of, 8. 50 


Opinions as to public right or oustom or 

milters of general interest, relevanoy of, 

o* 32 (4) 

Opinions as to usages, tenets, eto., relevanoy 
ot, B. 49 

Opinions of experts, relevanoy of, 8. 45 
Opinions of persons of special means of know¬ 
ledge, relevanoy of, 8. 49 

Opinions of third persons, relevanoy of, Ss. 45— 
51 

Opinions, relevanoy of their grounds, 8. 51 
Oral admissions of oontents of dooumentB 
relevancy of, 8. 32 

Oral agreement, adding to written agreement, 

O • J J 

Oral agreement as to any matter on whioh 
dooument is silent, 8. 92, pro. 2 
Oral agreement, constituting condition prece¬ 
dent, 8. 93, pro. 3 

Oral agreement, oontradioting written agree¬ 
ment. 8 92 

Oral agreement, subsequent, S. 92. pro. 4 
Oral agreement, subtracting from written 
agreement, 8 92 

Oral agreement, to be excluded as evidence, 

8. 92 

Oral agreement, varying written agreement, 

Qi y2 

Oral evidence, 8s. 69, 60 (Ch IV) 

Oral evidence as to usage or custom, 8. 92 
pro. 5 ’ 

Oral .vidence must be direoi, 8. 60 
Oral evidence to be excluded by documentary 
evidenoe. 8s 91 —j 00 (Oh VI) 

Order of examination, S. 138 
Order of produotion of witnesses, 8- 135 
Orders relating to matters of public nature, 
relevanoy of, 8. 4 2 

Ownership, burden of proving, 8. 110 
Parties lo oivil suit and their wives or hus¬ 
bands, are competent witnesses, 8 120 
Partners burden of proving their relationship, 

O 0 Ivv 

Plain language in document, oral evidenoe to 

be excluded, 8. 94 

Plans, made by auihor.ty of Government pre- 
sumption io ooonen on with, 8. 83 
Plao9, statements in. relevanoy of 8 36 

Pleader*6 oame. when to be reported to the 
Higb Court, 8. 150 

P ° W 8 16<J UCy ° C a88eS90rfl t0 P ut questions, 

Powera of attorney, prssumptious in connection 
with, 8. 85 

Power to put questions or order produotion 

of Judge, 8 166 

I recedent condition oontained oral agreement, 
o- 92. pro. 3 

Preparation, relevanoy of, 8 . 8 

Piesump'ion, as regards appointment of publio 
officer, 8 . 91, excep, 1 

Presumption, as to books, maps, and oharts, 
o 87. 

Presump.ion as to collections of laws, and 
reports of deoisions, 8 . 84 
Presumption, as to dooument admissible in 

England without proof of signature or 
seal. 8 82 

Presumption a9 to doouments produced as 
record of evidence, 8 . 80 
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Presumption as to doouments, thirty years old, 
8. 90 

Presumption as to due execution, eto., of docu¬ 
ments not produced, 8. 69 
Presumption as to gazettes, newspapers, private 
Aots of Parliament, and other doouments, 
8 81 

Presumption as to genuineness of certified 
copies, 8. 79 

Presumption as to maps or plans made by 
authority of Government, 8. 83 
Presumption as to telegraphio message, 8- 68 
Presumptions as to certified oopies of foreign 
judicial reoords, 8. 86 
Presumptions as to doouments, 89. 79—90 
Presumptions as to powers-of-attorney, 8. 85 
Previous bad oharaoter, relevanoy of, S. 54 
Previous oonduot, relevanoy of, 8. 8 
Previous oonviotion, relevancy of, 8. 14, ex. (2) 
and 8. 54 

Previous deoree, barring subsequent trial, 8. 40 
Previous good oharaoter, relevanoy of, in 
oriminal oases, 8. 53 

Previous judgment, barring subsequent trial, 
8. 40 

Previous judgments, relevanoy of, 8. 40 
Previous order, barring subsequent trial, 8 40 
Previous statements in writing, to be cross- 
examined, 8. 145 

Primary evidence, meaning of, 8. 62 
Primary evidence of doouments executed in 
several parts, 8. 62 

Primary evidence of doouments, made by uni 
form process, 8 62 

Priooipal atd agent, burden of proving their 
relationship, 8. 109 

Private Aots of Parliament, presumption in 
oonneotion with, 8- 81 
Privato doouments. defined, 3. 76 
Privilege in 8. 126, not waived by volunteering 
evidence, 8. 123 

Probate, evidenoa of wills, 8 91, exoep (2) 
Procedure of Court in oaae of question without 
reasonable grounds, 8. 150 
Production of documents, 8. 162 
Production of doouments wbiob another person, 
having possession, oould refuse to produoe, 
8. 131 

Production of title deeds of witness, not a 
party, 8. 130 

Professional communications, 8. 125 
Professional treatises to refresh memory, 8. 159 
Promise, oauso of confession, 8. 24 
Promise of eooreoy, effect of, on relevanoy of 
confession, 8. 29 

Proof of admission, if it is relevant otherwise 
than as an admission, 8. 21 
Proof of admissions against persons making 
them, 8. 21 

Proof of admissions by persons making them 
or on their behalf, 8. 21 (1) 

Proof of admissions by persons, when they 
oonsist of slate of mind or body, 8. 21 
Proof of contents of doouments, 8. 61 
Proof of dooument not required by law to be 
attested, 8. 72 

Proof of doouments by primary evidenoe, 
8 64 

Proof of doouments by production of oertified 
oopies, 8. 77 

Vol. Ill—8 


Proof of exeoution of dooument required by 
law to be attested, 8. 68 
Proof of other official doouments, 8. 78 
Proof of signature and handwriting of person 
alleged to have signed on written doou¬ 
ment produoed, 8. 67 

Proof, when attesting witness denies the 
execution, 8. 71 

Proof, where no attesting witness found, S 69 
Proper questions by the Court to be answered, 
8. 148 

Proeeoutrix of immoral oharaoter, 3. 155 

“ Proved” defined, 8. 3 

Publio oustom, relevanoy of, 8. 32 (4) 

Publio doouments, 8s. 74—78 
Public doouments, certified oopies of, 8. 76 
Publio doouments, defined, 8. 74 
Publio offioer, presumption of his appointment, 
S. 91, excep (1) 

Publio reoord. entry in, relevanoy of, 8. 35 
Publio right, relevanoy of, 8 32 (4) 

Question by party to his own witness, 8 154 
Questions, indeoent, 8 151 
Q jestiona lawful in oross-examinatioo, B. 146 
Questions needlessly offensive in form, 8. 162 
Questions not to be asked without reasonable 
grounds, 8. 149 
Questions, scandalous, 8. 151 
Questions tending to corroborate evidenoe of 
relevant faot admissible, 8. 156 
Questions to insult or annoy, 8. 152 
Questions without reasonable grounds, Proce¬ 
dure of Court, 8. 150 

Reasonable grounds, questions without them 
not to be asked, 8. 149 

Record of evidenoe, presumption in oonneotion 
of, 8. 80 

Re-examination, 8. 198 

Reference to any document to refresh memory, 
8. 159 

Refreshing momory, 8. 159 
Refreshing memory by dooument, 8. 169 
Rejeotion of evidenoe, 8. 167 (Cb. XI) 
Relationship of partners, landlord and tenant, 
prinoipal and agent, burden of proving, 
8. 109 

Relationship, relevancy of, 8. 32 (5) 
Relationship, relevanoy of opinions on, 8. 50 
Relevancy, of aooidental or intentional act, 
8. 15 

Relevanoy of admieeions in oivil casos, 8 23 
Relevanoy of oause. oocasion aud efleot, 8. 7 
Relevanoy of oertaiu evidenoe for proving, in 
subsequent proceeding the truth of faots 
therein stated, 8 33 
Relevanoy of ebaraoter, 8s. 52—65 
Relevanoy of character affeoting damages, 
8. 55 

Relevanoy of oonfeesion after removal of 
inducement, thread, eto., 3 28 
Relevanoy of confessions not affected by pro¬ 
mise of seoreoy, eto., 8. 29 
Relevanoy of entries in books of aooount, 8. 31 
Rslovanoy of entry in publio reoerd made in 
performance of duty, 8 35 
Relevanoy of facts, 8s 5—65 (Ch. II) 

Relevanoy of faots of publio nature contained 
in certain Aots or notifications, 8. 37 
Relevanoy of faots supporting inconsistent with 
experts, 8. 46 
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Relevancy of grounds of opinion, 8. 51 
Relevaooy of judgments, 8a. 40 — 44 
Relevancy of judgment, eto., other than those 
mentioned in 8s. 40 — 42, 8. 43 
Relevancy of judgments in probate, eto , 
jurisdiction. 8. 41 

Relevancy of judgments, orders or deorees relat¬ 
ing to matters of public nature, 8. 44 

Relevancy of motive, preparation, previous 
conduct, S 8 

Relevancy of opinion as to hand-writing, rele- 
vanoy of, 8. 47 

Relevancy of opinion as to usages, tenets, eto., 
8 . 49 

Relevancy of opinion on relationship, 8. 50 
Relevaooy of opinions as to eristenoo of right 
or custom. 8. 48 

Relevancy of opinions as to publio right or 
custom, eto., 8. 33 (4) 

Relevaooy of opinions of exports. 8. 45 
Relevancy of opinions of persons of speoial 
means of knowledge, 8. 49 

Relevancy oi opinions of third persons, 8s. 45 
— 51 

Relevanoy of oral admissions as to oontents of 
documents, 8. 22 

Relovanoy of previous b»d character, 8. 54 
Relevaooy of previous cooviotion, 8. 54 
Relevanoy of previous good oharaoter in 
oriminal oases, 8. 53 
Relevanoy of previous judgments, 8. 40 
Relevanoy of relationship. 8. 32 (5) 

Relevaooy of right or oustom. 3. 13 

Relevaooy of statements against interest of 
maker, 8 32 (3). 

Relevanoy of statements as to any law con¬ 
tained in law books, 9. 38 
Relevancy of statements by person, who is 
dead or who oaonot be found, 8 32 
Relevaooy of statements expressing feelings or 

8 m 32 e ( 8° D0 m4d0 b7 8CVeral per80n9 ’ 
Relevaooy of statements in dooument relating 

8° 32 ^°° meDti0Qed iQ 8l 13 ' ol - < a) - 

Relovanoy of statements in maps, charts and 
plans, 8. 36 

Relevanoy of statements made in oourse of 
buomess, 8. 32 (2) 

Relevancy of statements made in will, or deed 
rolatmg tc family affaire, 8. 32 (6) 

o evaucy of statements relating to cause of 
death, 8. 32 ( 1 ) 

Relevanoy of state of mind, body or bodily 
„ „ feelings, 8 14 
Relevant” defined, 8. 3 
Relevant faots. to be evidence. 8. 5 
Removal of inducement, threat, eto., in oon- 
fe8sion, eflcot of, 8. 28 
Repeal of enactments, 8. 2 and Schedule 
Report m oonneotion with barrister, pleader, 
etc., when made to the High Court, 
S. 160 

Reports of deoieions, presumptions in oonneo¬ 
tion with, 3. 84 

Reversal of any decision for improper admis¬ 
sion or rejection of evidence, 8. 167 
Right of adverse party as to writing usedjto 
refresh memory, 8. 161 
Right, relevanoy of, 8. 13 


IIS 

Right, relevanoy of opinion as to its existenoe 
8 48 * 

Rules as to notioe to produoe, 8. 66 
8 candalous questions, 8. 151 
Soienos. opinion on relevancy of, 8. 45 
8 eal, how compared with ’others admitted or 
proved, 8. 73 

Seoondary evidenoe, given in proof of docu¬ 
ments, 8. 65 

Seoondary evidenoe meaning of, 8 63 
Seoreoy of contents of documents, to be kept 
by the interpreter, 8. 162 
Seoreoy of oontents of dooument, to be kept by 
the translator, 8. 162 

Servants of barristers, pleaders, attorneys, eto.,. 

8 . 126 applied to. 8 127 
“ 8hall presume” defined, 8. 3 
Signature, how oompared with others admitted 
or proved, 8. 73 

Signature on dooument, how proved, 8 67 

3ouroe of information as to oommission of 
offence, 8. 125 

Speoial oircumstanoes, statements made under. 
8 s. 34—38 

Statement by person who is dead or oannot 
be found, relevanoy of, 8. 32 
Statement forming part of a conversation, 
document, book, or series of letters, eto., 
how to be proved. 8 39 
8 tatemeDt, how muoh to be proved, 8. 39 
Statements against interest of maker, relevanoy 
of, 8. 32 (3) 

Statements as to any law contained in lavy 
books, relevanoy of, 8. 38 
Statements by persons who cannot be oalled as 
witnesses, S§. 32, 33 

Statements expressing feelings or impressions 
made by several parson^, relevanoy of, 

S. 32 (8) 

Statements, former, by witness, 8. 157 
Statements iu dooument relating to transaction 
mentioned in 8. 13, ol. (a), relevanoy of* 

S. .3 2 {7 i 

Statements in maps, charts and plans, rele¬ 
vanoy of, 8 36 

Statements, made in oourse of business, rele¬ 
vanoy of, 8. 32 (2) 

Statements made in will, or deed relating to 
family affairs, 8. 32 (6) 

Statements, made under speoial oircumstanoes, 

Ss. 34—39 

Statements relating to oauee of death, relevanoy 
of, 8. 32 (1) 

Statements relating to relationship, relevanoy 
of, 8 32 (6) 

8 tate of mind, or body or bodily feeling, 
relevanoy of, 8. 14 

Subsequent oonduot, relevanoy of, 8. 8 
Subsequent oral agreement, 8. 92, pro 4 
Telegraphio .message, presumption in oonneo¬ 
tion with, 8 88 

Tenets, relevanoy of opinions as to, 8. 49 

Testimony of witness corroborated. 8. 156 

Testimony to document mentioned in 8. 159, 

8 . 160 

Thioga said or done by conspirator in reference 
to common design, 8. 10 
Threat, cause of confession, 8. 24 
Title-deeds of witness, not a party, not to b& 
produced, 8. 130 
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Title ot the Aot, 8. 1 

Translation of documents, S. 162 

Translator to keep the contacts seor6t, 
S. 162 

Unintelligible characters, evidence as to mean¬ 
ing, 8. 98 

Usage, oral evidence to prove, 3. 92, pro. 5 

Usages, relevanoy of opinions as to, 8. 49 

Warning to be given to witness by the Court, 
8. 148 

When question shall be asked, Court to deoide, 
8. 148 

When witness shall be compelled to answer, 
Court to deoide, 8. 148 

When witness to be compelled to answer, 
8. 147 

Who may testify, 8. 118 

Will relating to family afiars, statements 
made in, relevanoy of 8. 32 (6) 

Wills, proved by probate, 8. 91, exoep. (2) 


Witnesses, 8s. 118 — 134 (Ch. IX) 

Witnesses, dumb, 8. 119 

Witnesses to be oharged with giving false evi¬ 
dence, 8. 153 

Witnesses to oharaoter, 8 140 
Witnesses, when to be oompelled to answer, 
8. 147 

Witnesses, who may be, 8. 118 
Witness induced by corruption, 8. 156 
Witness not exoused from answering on ground 
that answer will oriminate, 8. 132 
Witness’s refusal to answer, 8 148 
Witness, uuworthy of oredit, 8. 155 
Witness, when to use oopy of dooument to 
refresh memory, 8. 159 
Witness who is bribed, 8. 155 
Words, U3ed in partioular districts, relevanoy 
of opinions as to the meaning of, 8. 49 
Writing, how oompared with others admitted 
or proved, 8. 73 


EYIDENCE ACT (1 of 1872), S. 2. 

-3 2— Ex'radition Act. 

Per Woodroffe, J.—The Evidence Aot is not 
exhaustive. The records of the German Court 
authenticated in the manner prescribed by 
8e. 14 and 16 of the English Extradition 
Aot, are admissible in evidence. [Woodrrffe, 
Mookerjee and Chilly, JJ). RUDOLPH STALL- 
MAN. In re 39 Cal. 164 = 18 OWN. 1033 = 
12 1.0. 273=12 Or L J, 505 = 14 0 L J. 373. 

-3 2—Scope of the Act—Not exhaus¬ 
tive—-English law. 

The provisions of the Evidenoe Aot are not 
exhaustive of the rules of ovideno9 and the 
Courts oan invoke the aid of the priuoiples of 
jurisprudence or of English law as supplement¬ 
ing and explaining the rules of evidenoe given 
in the Aot. (Spenc'r and Seshagiri Aiyar. JJ.) 
annayi Muthirayan v. Emperor 

39 Mad. 449=28 M L.J. 329 = 
(19l9i M W N 224 = 28 I.O. 5 8 = 
16 Or.L J. 294 = 17 M L T. 214. 

-B. 2 (1)— Muhammadan Law — Pre¬ 
sumption of death under—If available. 

The presumption under the Muhammadan 
Law of inheritance that a person missing, 
must be presumed to have died on tbo date 
of disappearance oaouot be availed of by 
reason of of. (1), 8. 2 of the Evidenoe Aot. 
[Lindsay and Kanhoiva Lai. JJ.) Mairaj v. 
ABDUL. 63 I C. 286 =19 A L J. 713. 

-B. 3— Evidence —Admission of — Effeet. 

Admission of evidenoe lor one purpose in a 
suit is evidenoe for all purposes in the oaae. 
(Lord Ma'naghten ) BANK OF BOMBAY v. 
NAND LAL THACKERSEYDA8 87 Bora 122- 

40 I A 1 -12 M L.T. 646- 
(1913) M.W.N 29 • 15 Boro LR 1- 
24 M L J. 1<6 = 17 0.L J. 146 = 
17 I.O. 663-17 C.W.N. 353 (P.C ). 


EYIDENCE ACT (I of 1872), 8. 3. 

-—3. 3—' Proved’. 

The Aot, whioh adopting the requirements 
of the prudent man a9 an appropriate concrete 
standard by wbiob to measure proof, is at the 
same time expressed in term? or oonditioDe of 
probability and in probability so that where 
forgery ojmes in question on a oivil suit, 
the presumption against rai soon duct is Dot 
without its due weight as a oiroum- 
stanoe, though the standard of proof to the 
exolusion of all reasonable doubt required in a 
criminal oase may not be applioable. iMooker- 
jee ani Bucklani, JJ.) PrasaNan MayI v. 
BAIKUNTANATH. 34 O.L J 384 = 

66 I.C. 782 = 25 C.W N. 779. 

-S. 3— Proof—Impossibility to corns to 

1 any conclusion—An order vf law. 

A Dist. Judge in appeal held tbat in all prob* 
ability the tenant deft, had paid an enhanced 
rent but he deolined to draw the inferonoe that 
this rent was paid at the enhano.d rate 
contracted for by the tenants as in bis opinion 
it was absolutely impossible to determine what 
sum was paid ; the finding involves an error of 
law as the teat of proof applied is one no 
embodied in S. 3 of the Evidence Aot. 
(Mooktrye and Chatterjee, JJ.) GANESH 
DUTT SINGH V. LACBMI NARAIN 8INGH. 

34 1.0. 783-23 O.L J. 209* 

-S, 3— “ Proved ” and " Disproved ”— 

Explained. 

Tno test of whether a faot in issue was 
proved or disproved is whether a prudent man 
after considering the matters before him 
deemed it proved or not, and the Courts cau 
never be bound by any rule but by their 
judicial discretion. The same rule of evidence 
applies both to Civil and Criminal trials. 
( Woodroffe , Core and Chatterjee, JJ.) 
D. WE8TON v. PEARY MOHUN. 40 Cal 898 = 

23 I.C. 25 = 18 C.W.N. 185* 
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EYIDENQE ACT (I of 1672), S. 3. 


EYIDENOE ACT (I of 1872), 8 6. 


; 3. 3— 1 Proved Objection that more 

evidence might have been adduced. 

Where there ia sufficient evileaoe of a iaot it 
ia do objeation to proof of it that more evidence 
might have been adduced. Demonstr ttioos or 
a ooncluaion at all points logioal, oannot be ex- 
peoted nor can a deoree of certainty be expeot- 
ed of which the matter in question is not rea¬ 
sonably capable. (Jenkins, C J. ar.d Woodroffe, 
J.) GOPESSU *R DUTT V. BlSSRSSUR DUTT. 

39 Gal 245 = 13 1 C. 577 = 16 C.W N. 265. 


3* 3— Misrepresentation of fact. 

A misrepresentation as to the ioteDtion of a 
person (on stating the purpose for whioh the 
consent ia asked) ia a m'srepreaentatioD of * faot ’ 
within the meaning ol the seotion. I Johnstone, 
O.J. and Scott-Sm*th, J.) Emperor v 8oma. 

18 Or. L.J. 18 = 36 1C 850 = 

17 P R. Or. 1916 

S. 3 —Magistrate—Whether Court. 

(l Cr. P. Code contains no definition of 
Court ” but according to 8 3 of the Evi¬ 
dence Aot the word “ Court ” includes all Magis¬ 
trates. Qucere: Whether the definition of 
Court ’ oan be held to apply to the Cr. P. 
Code? tChevis and Broadwav, JJ.) ABDUL 
aziz v. Emperor. 17 Cr. L J 491 = 

36 I.Q. 171 = 34 P.RCr. 1916. 


S 3 — Documents —Evidence 

Documents whioh are neither produced, not 
proved, nor admitted in evidence in a 0*83 
before the Court, should not be taken into 
consideration in its judgment though they may 
hive been produced in another oa 30 between 
the same parties ( Shah Dm and Scott-Smilh 
JJ.) BlBI PUTLI v. Jawala Drvi 

7 P L R 1912 = 16 1C 488 = 

126 P W.R. 1912 

3 3 — Court — Bengal Land Registra¬ 
tion Act VII of 1876 —Deputy Collector holding 
enquiry—If a Court. 

A Deputy Collector holding an enquiry under 
the Bengal Land Registration Aot for tho pur¬ 
pose of registering the names of rival claimants 
is a Court within 8, 3 of the Evidence Aot and 
the enquiry held by him is a judicial enquiry. 
[Jwala Prasid and Coutts. JJ.) Rama SINGH 
v. HARAKHD Hari. 8INGH. 47 I.C. 710 


" 8 * 3 — Fact in issue if can be proved 

by one not called as a witness. 

A faot in issue oanoot be held to be proved 
by secondary evidenoe of statements made by 
a person who is not called as a witness and 
who is held by the Magistrate to be a liar. 
[Pratt, J.C. and Crouch, A.J G.) B*KSHATi i> 
Emperor. 13 Cr L J 28 = 13 I 0. 220 -- 

8 S L.R. 136. 


-S. 4 

under Land 


-Conclusive proof — Declaration 
Acquisition Act, 


A declaration under 8. 6 (3), Land Acquisi 
turn Aot may be conclusive as to the land oein 
Deeded fora publio purpose but it does no 
debar a Court from inquiring into the validit 

4 


of the steps whioh led up to that declaration. 
(Greaves, J.) MANIK CHAND v. CORPORA¬ 
TION of Calcutta. 

661.0. 600 =48 Gal. 916, 

---S. 4— Scheme suit — Burden of proof. 

A Court is not bound to decide in a soheme 
sait, whether the alienations of the trust pro¬ 
perty were binding on the institution. Where 
a person sets up that a temple is a publio one, 
the burden lies on him to prove it. tAylir.g 
and Srimvisa Iyengar . JJ.) 8UBRAMANIA 
AIYAR V. Venkatachala V*dhyar. 

(1916, 2 M W.N. 351 = 37 I Q. 688 = 

4 L.W. 444. 

8 5— Relevancy of evidence — Court's 
powers—Extent of. 

In determining the relevanoy or otherwise of 
any evidenoe the Court oannot oonsider matters 
beyond the purview of Evidenoe Aot. ( Piggott , 
J.) Heabsy v. Mrs Eva Forster 

15 Or. L J. 429 =* 24 I C. 165 = 

12 A L.J 285. 

8* 5 - Relevant evidence — Case must be 
decided on. 

In the trial for the murder of a particular 
person, tho case against the aooused under 
trial, should be determined on evidenoe which 
is relevant and adrassible under the Aot 
and on tho strength of evidence whioh 
tho Court may oonsider necessary to record 
and appreciate with reference to two ontirely 
d fferent murders committed by the aooused. 
(Shah and Crump , JJ.) GangarAM v . 
IMPERATOR. 22 Bom L R i274 = 

62 I.C. 645 = 22 Cr. L J 529. 

T 5 and 167 — Court’s duly to exclude 

irrelevant evidence, 

Ic is tho duty of the Court to exclude an 
irrelevant dooument from evidence even if no 
objection is taken to its admissibility by the 
parties. Omission to object would not render it 
admissible. ( Miller , C.J. and Mullick, J.) 
8UNDRA KUER tJ RAM KAIR I'HOWBEY. 

5 Pat. L.J. 410 = 11921 Pat. 17 = 

67 1.0. 561 = 1 P L T. 702. 


- —-- • 

Statement of a person, differing from a 
written report handed over by the same person 
but written by another, oannot be Admissible 
against person writing the report. (Lindsay, J.) 

Jalpa Prasad u Emperor 

20 Cr. L.J, 311 = B 0 I C. 487 = 

17 A L J. 760. 


Ss. 6 and 8—Res gestae— Report by 
woman raped Statements to neighbours. 

A woman, on being questioned by a relative 
o( her huaband, told him that the aooused had 
raped her and asked him to report the matter 
to her father-in-law and subsequently made 
the same statement to her father-in-law. It 
was held that the statements were inadmissible 
under 8 6 but admissible as a complaint under 
8 8 of the Evidence Aot. ( Maritneau , J.) 
Raman t>. Emperor. 4 Lah. L.J. 491. 
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EYIDENOK AOT (I of 1872). S. 6. 

-S 6 -Hearsay evidence— Statement 

by bystander—A dmissibility. 

A statement by a person alleged to be the 
eye witness of a murder made to persons who 
oame to the scene of ooourrence after the mur¬ 
derer has left the place, oannot be proved 
against the accused for the purpose of showing 
that their names were mentioned as murderers. 
In order to make the statement of a bystander 
admissible it must have been made as contem 
plated by 8. 6 and illustration (aj to 8. 6 at 
the time the transaction took plaoe or so shortly 
before or after as to form part of the transac¬ 
tion. The statement would be irrelevant if 
made alter the transaction is oomplete. The 
admissibility depends on the continuity of the 
transaction. (Cluvis and Shadi Lai, JJ.) 

JOVTALA SAHAI V EMPEROR. 

34 P.R. Cr. 1914 = 27 1.0. 664 = 
16 Ct. L J. 184 = 226 P.L R 1913, 

-S. 6 — Statement by testator before 

regislring officer— Admissibility of- 

Statements made by a testator at the regis¬ 
tration of the will are admissible in evidenoe. 

( Abdur Rahim and Seshagiri Aiyar. JJ.) 
Muthu Krishna Naicken u. Rama- 
CHANDRA NaIKEN. 47 I 0 611 = 

37 M.L J. 489. 

-8. G—Rape—Statement by complain¬ 
ant after occurrenee. 

In a oaee of rape, a statement made by the 
oomplainant immediately after the ooourrence 
to another woman is admissible, not as 
evidenoe of the truth of the charge alleged, but 
as corroborating the credibility of the complaint 
and of the evidenoe of tbe ooD6istcuoy of her 
oonduot. ( Mating Kin, J.) NGA 8AN Pu v. 
EMPEROR. 43 l.C. 443 = 19 Cr. L.J. 135. 

-S. 8 — Motive—What is. 

In a trial for the murder of a particular 
person, tbe prosecution should not show, 
that on two previous oooasions the aooused 
Under trial had oemmitted murders but bad 
falsely charged and got oonvioted somo 
others as murderers. Tbe fact that tbe previ¬ 
ous murders have been committed by the 
aooused does not constitute a motive or pre¬ 
paration under 8. 8. Per Crump, J. — A motive 
is that wbioh moves a man to.do a parti¬ 
cular aot. Whether tbe belief wbioh produces 
the elate of mind is true or false, the motive 
remains the same and the truth or falpity of 
the belief is not really in question. tShah 
and Crump, JJ I Gangaram v Impera- 
TOR. 22 Cr. L.J. f29= 02 I C. 543 = 

22 Bora. L R. 1274 

- 8b. 8, 23 and 26 — Statement to Police 

officer and complainant in his presence — Ad • 
missibiltly of — Corroboration. 

The evidenoe of Police offioer aod the oom¬ 
plainant as to the pointing out of the various 
plaoes by the accused was a oonfession of his 
guilt made while he was in the oustody of the 
Police cfficer and inadmissible under 8a. 25 


EVIDENCE AOT (I of 1872), 8. 8. 

and 26 of the Evidenoe Aot. The evidence 
oould not be treated as evidence of conduct, 
apart from the accompanying statement under 
8. 8 of the Aot. Tbo statement made by the 
Police offioer to the complainant in tbe presence 
of the acoused that he (ibe acoused) was going 
to show the various plaoes connected with the 
theft, was not admissible under 8. 8, Expin. 2 
beoause the cooduot apart from accompanying 
statement, was not shown to be relevant and 
under the oiroumstances such a statement 
oould not be said to affect the oonduot of the 
accused. (Beaton and Shah, JJ.) Hera 
Gober v Emperor. 20 Cr. L J. 681 =* 

32 1.0. 601 = 21 Bora. L.R 724. 

-3. 8 — Conduct of parties—Intention. 

The oocdu 9 t of the parties a'ter the transac¬ 
tion is important in ascertaining the intention 
of the parties as to when the property Bhould 
pass. 7 P.R. 1897 and 68 P.R. 1900. Ref. 
(Johnstone and Chevis, JJ ) PHAGAN v. 
ALLAHA DlTTA. 27 P L R 1911 = 

41 P W R. 19il = 9 1 0 647 = 

35 P R. 1911. 

-Ss. 8 and 21 — Statements after long 

time. 

Evidence regarding the statements made by a 
persoD, when they did not aooompany any 
conduct on his part nor made at a lime when a 
dooument was executed as to tbe oiroumstanoes 
of execution of document is not relevaut under 
8 3 or 8 21, Evidenoe Aot. (Benson and 
(Sundara Ai^ar JJl. N ARSAMMA HEGADTHI 

v. Billa Kesu Pujari. 31 I C. 543 = 

23 M L.J 637. 

-8. 8—Res gestae —Admissibility of. 

Statements accompanying conduct, and ex¬ 
plaining 9Uoh oonduot, are relevant. (Miira, 
A.J.C.) TUKARAM v. ARJUNA. 45 1.0.904. 

-S. 8 -Offence under S. 147, l.P.C .— 

Subsequent conauct. 

Where the evidenoe against a person oharged 
with an oflenoe under 8. 147, I.P.O., is open to 
doubt, his oonduot, sometime after tbe occur¬ 
rence oannot be taken to be evidence under 8. 8 
of tbe Evidenoe Aot and cannot be used against 
him in tbo oase. (Adami, J.) ENAYET KARIM 
v EMPEROR. 54 1.0 775. 

-Sa, 8 and 27 — Accused pointing out 

spot to Pultco officer—Conduct. 

If tbo acoused accompanies a Police officer 
and shows the spot where the stolen property 
is oonoealed it amounts to oonduot, proof of 
whioh is admissible under 8. 8. (Saunders, 
A. J.C.) Emperor v. noja aung Ba. 

17 Or. L J 402 = >8 l.C. 962 = 
(1916; 2 U B R. 114. 

-8 8, Expl. 2 —Infomer's statement — 

When admissible — Inference from circum¬ 
stances. 

An informer’s statement to tbe police that he 
purchased opium from the aooused is not ad¬ 
missible unless it was made in the presence of 
the aooused but the finding of marked ooine on 
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EVIDENCE ACT (I of 1872;, S. 9. 

the acou3ed and opiucn oq the ioformec are 
circumslanoes in this oase from which it miy 
be ioferred that the aroused sold the opium. 

( Twomey , J.) ah Sein v. Emperor 

12 Cr. L J. 479 = 12 1 C 87 = 

4 Bur. L.T 222 

-3. 9 —Absconding of accused — lnftr- 

ence. 

If after the commission of a crime, a person 
whose Dame is mentioned as a pirtioipator iu 
the orime absconds, his oonduot implies that 
be is coQoerned in the crime. Anything there¬ 
fore which tends to explain his oonduot and 
furnishes motivo other than a guilty conscience 
is relevant under 8. 9. (Shafc and Crumo. J J.) 
GANQARAM v. 1MPERATOR- 22 Cr. L.J. 523 = 

02 1.0. 345 = 21 Bom. L R. 1274 

Ss. 9, 11, 14, 13 -Letters Patent, 
els. 25, 26. 

Io a trial an evidence of design motive and 
intention in a theft ooourred subsequently 
under the oireumstances. similar to those that 
were at the time of the ofieaoe in the trial, 
was admitted by a Judge, to whioh due objec¬ 
tion was taken. Held, the pieoe of evidenoe was 

inadmissible under 8s. 9, 11, 14 and 15 of Evi- 

denoe Aot and as ols. 25, 26 of the Letters Patent 
did not authorise the Court hearing the reference 
to direot a new trial, a final disposal by the 
Judge after rejeoting improperly admitted evi¬ 
denoe was a?ked. ( Sanderson, C.J > Emprrob 

v. PANCHU Das. 47 Oal. 671 = 

24 C W.N. 501 = 58 I G. 929 = 
21 Cr. L J 849 = 31 C L.J. 402 (F. B.) 

” 8a. 9, 11 and 34 -Omission of entry 

of payment xn account book. 

The absence of an entry of payment in an 
acoount book is a relevant faot under 8s. 9 and 
11 of tbe Evidenoe Aot. ( Mookerjee and 
Beachcroft, JJ.I Ganqaram Aoarwala v. 
LaCHIRAM KlSHEN Dyal. 28 I 0 703 = 

19 C.W.N 611 

" 3i * Statement by lessor in lease 

—If evidence against third parties. 

A statement by the grantor of a lease regard¬ 
ing the ownership of certain property situate 
on the boundary of the land demised oan be 
used as evidenae agaiust persons not Darties to 
the lease transaction. 12 I. G. 149, Foil ; 6 C. 
268 ; 17 A. 428, Dist, The abseaoe of reoitals in 
a dooument may also be used in evidence 
against a person not a party to a dooument. 

(Mookerjee and Carnduff, JJ.) Imrit Chamer 

w. 8RIDBAR Pandey. 17 C.W N 108 = 

13 1.0. 120 = 13 0 L J 7. 

“— - 39 9. 11. 21 Scope of, not controlled 

by the Cr. P. Code. 

8s. 9 and 11 read along with 8. 21 of the 
Evidenoe Aot amply justify a Court in admitting 
into evidenoe all previous statements made by 

a bearing on the 
question of hie guilt and whether the previous 
statement is made to a Polioo officer or to aa 


EVIDENCE ACT (I of 1872), S. 10. 

officer or to a third party is immaterial if the 
statement ;s relevant to the faot in issue. 
Theae sections are not controlled by the Or. 
P. Code. (Mutiick and Thornhill. JJ ) M-tDAN 
Guru v. Emperor. 24 Cr LJ 72} = 

73 I.C. 96 J = 4 P L,T 381. 

■ 8b 9 .c', 14 and 51 —Evidence of 
previous crime — Admissibility. 

Evidence of collateral ofieuce cannot be 
received as substantive evidenoe of the ofienoe 
on trial ; but evidence may be given to provo 
tbe elements mentioned in 8. U of the Evi¬ 
denoe Aot suoh as intention, ec f Mookerjee 
and Beachcro/t, JJ.) BAHARUDDIN MnNDALu. 
Emperor. 13 Cr. L.J. 43 = 22 I G. 187 = 

18 C L.J 578. 

; 3. 10 —Forgery — Letter written by a 

third party to a stranger — Admissibility 
against accused—Proof of conspiracy. 

Tbe accused was tried on a charge of forgery 
of a will and the prosecution tendered in evi¬ 
denoe a letter which purported that it is 
written by a person who had no hand iu the 
forgery to his brother. The writer of the letter 
not being examined still the letter was admitted 
in evidence. Held , that the letter was not 
admissible in evidenoe in the absenoe of 
proof that its writer was a party to a conspi¬ 
racy to forge the will. (Scott, C J. and Shah, J.) 

Emperor v. Keshav Narayan. 

25 Bora. L.R. 248. 

--Ss. 10 and 54 —Conspiracy — Gam - 

bling and cocaine cases prior to conspiracy 
charged—Admissibility of . 

Evidenoe showing that some of the aooused 
ran oooaine and gambling dens, before exist¬ 
ence of the oonspiraoy oharged, was held 
admissible, the proscoution oase being that 
some of the aooused were a first thrown to¬ 
gether by frequenting or running suoh dens 
and that they ooatiuued to meet suoh places 
for the purposes of the oonspiraoy charged. 
Tbe evidenoe of an Exoise Inspector of riads 
on the dens was admissible as leading up to 
the admiesions made to him. (Teunon and 
Cuming, JJ.) RiTAU 8INGFT v. EMPEROR. 

46 Gal. 710 = 54 I.C 33 = 2i Or L J. 3 = 

30 O.L.J. 235. 

—8 ±0—Conspiracy—Proof of. 

Possession of seditious literature by one 
member is evidenoe against the others for find¬ 
ing out the objeot of the association, even 
where such possession was obtained or suoh 
essays written before the association was formed 
or before other members joined the association. 
(Sanderson, O.J. and Bitchelor, J 1 DJONINDRA 
MOHAN V . Emperor. 4* <]a| 215 = 

28 C L.J 23 =46 I 0. 152 = 

19 Cr. L J. 696 =23 0 W.N. 193. 

8. 10 -Signature in note books. 

Note books of Jamakharch, wherein tha- 
aocused h»3 sigued his uams, are adm aaibh to 
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prove abetment of ooDspiracy. (Bolmwood and 
MulHk,33 ) Superintendent and Remem¬ 
brancer of L eqal a*fairs, Bengal v. 
Man Mohan Roy. 17 Cr L.J. 4 9 = 

35 I.C. 999= 20 C.YV.N. 232 

— — S. 10— Conspiracy— Evidetct of, 

Whenever evidence is sought to be let in 
under S. 10, the aocusea is entitled to insist on 
strict compliance wuh its provisions namely 
proof of reasonable ground lor belief that the 
persons named have compired together. On a 
charge of o.nspiraoy, pariioular faots are 
proved to show that one or more of the accused 
took part in it, after general eviaeooe of the 
existence of conspiracy is first given. ( Mookerjee 
and Richardson. JJ ) amritalala v. 
Emperor. 42 Cal 957=19 CW.N 670=* 

16 Cr L J. 497 = 29 I C. 5 3 = 

21 C.L.J. 331. 

-8. 10 — Scope of English and Indian 

Law. 

B. 10 of the Evidenoe Aot is wider than the 
English law. As soon as it is shown with 
regard to an individual conspirator, that he was 
in privy with the combination and its objeots 
and adopted the aots already performed, he as a 
conspirator becomes bound by the antecedent 
and the consequent aots of bis fellow conspira¬ 
tors. There is a considerable inconsistency 
between 8. 10 of the Evidenoe Act and the 
illustration thereto. It is not neoessary to esta- 
blish by direct evidenoe that the acoused per¬ 
sons did enter into au agreement to oomccit an 
offenoe to attraot the operation of 8. 10 of the 
Evidenoe Aot, against the accused. The find¬ 
ing of closed covers relating the oonspiraoy in 
possession of one of the oonepirators is relevant 
against the other under 8. 10. \ Johnstone 

and Ratligan, JJ.) Balmokand v. Crown 
246 P L R. 1915 = 17 P R. Or. 19i5 = 
28 I 0. 738 = 16 Cr. L J. 354 = 
11 P W.R. Cr. 1915. 

-8a. 11. 14 and 16-Facts disclosing 

similar transaction, admissibility . 

Where the aocueed were oharged with having 
oheated the oomplainantB by reoeivmg the 
money for them under the pretext that they 
were the agents of a rioh lady anxious to lend 
money at low rates and that they would get for 
the oomplainantB a loan from her at an ex¬ 
tremely low rate of interest evidenoe to the effect 
that at or about the same time they wore 
making precisely the same representation to 
third persons is admissible utider 8s. 11 and 
14 to corroborate the story of the prosecution 
and to prove the intension of the accused. 
(Piggott and Walsh, JJ.) Emperor t> Yakub 
ALI. 34 All. 273 » 39 I c 6/3 = 

18 Cr. L.J. 529 = 15 A L.J. 241. 

-8b. 11, 32 and 33 —Statements of 

deceased persons—Admissibility—Evidence 

If a statement of a relevant faot imde by a 
deceased person is inadmissible under Ss. 32 
and 38, it will not bo admissible under 8. 11. 


EVIDENCE ACT (I of 1872 , 8. 11. 

S. 11 must be read subject to other seotions 
of the Evidence Aot. • Richards C.J. and 
Banerji, J.) Bela Rani v. Mahabir Bingh. 

34 All. 341 = 14 1.0 116 = 

9 A.L J. 351. 

-Ss 11 and 4t— Judgment — Recitals — 

Admissibility of—Family custom. 

Though the recitals in a judgment oanuot be 
used H9 evidence, still the judgment is evidenoe 
as a relevant faot in issue or as a transaction. 
Evidenoe adduoed to prove the custom prevail¬ 
ing in oonnected families may be admissible to 
prove the custom in the family in question in 
a suit. 29 C. 343, Ref. to. (Mookerjee and 
Cuming, JJ.) SARADA rRASANNA ROY v. 
Uma Kanta Hazard 30 Cal 370 = 

37 0 L J. 233=1923 Cal. 485. 

-S«. 11. 18 and 32 (8)— Recital of 

boundaries—Admissibility in tvidmee. 

Reoitals of boundaries in documents between 
third parties are not admissible in evidenoe 
under 8s. 11 aud 13 of the Evidence Aot 
but they might be admitted under 8. 32 (3) 
when they are the statements made by persons 
of that oharaoter desorbed in the opening 
words of that seotion ; that is to say, persons 
who are dead or who oannot be found or for 
other reasons there etated oaonot be examined 
as witnesses. 35 C L.J. 19 ; 14 O L.J. 467 J 
15 C L.J. 7. Ref. ( Nnubould . J.) ABDUL Rahim 
Kazi v. JONABALI 8IKDAR. 1923 Cal. 299. 

-S. 11 —Recitals in documents, 

Where a dooument has been admitted in 
evidenoe as evidenoe of a transaction the 
parties are often apt to refer to the reoitals 
therein as relevant evidence, but the reoitals 
are not evidence especially if they are mere 
assertions by a person who is alive and who 
might have been brought before the Court as a 
witness. (Mookerjte and ChoUner, JJ.) Nihar 
BEWA V. Kader Baksh. 1923 Cal. 290. 

-8b. 11 and 13— Landlord and tenant 

— Evidence of relationship—Ex parte decrees. 

Ex parts deorees for rent obtained by a land¬ 
lord against the heirs of a tenant and satisfied 
by tho latter are evidence of the existence of the 
tenanoy at the date of those deorees. (Greaves 
and Panton, JJ.) ANUKUL Cbandra Dhar 
v. Kamala Kanta Roy. iG23Gal. 270. 

-S. il—Statement of wounded person 

on the day of occurrence, 

Aocused was charged with having oaused 
grievous hurt to one of bis wivos and having 
killed another. The wounded woman on the 
day of the ocourrenoe, on her arrival in Hospi¬ 
tal made a statement to a Magistrate to the 
efleot that it was the accused who had attacked 
herself and her oo-wife. Held, 8. 11 of the 

Evidenoe Aot does not justify the admission of 
the contents of the statements ( Walmsloy and 
Huda, JJ.) Emperor v. abdul Sheikh 

21 Cr L.J. 183 = 54 I.C. 887 = 21 G.W.N. 933. 
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-Sb. 11 and 13 — Recitals in deeds — 

Idmissibiltty of. 

A recital in a kabuliyat by a tenant that his 
landlord is in possession of a piece of land 
may not be sufficient evidence of the latter’s 
possession unless the exeoutant of the kabuliyat 
is examined in Court. (Teunon and Nrwbould, 

JJ.) Rakhal Chandra Ghose v. Mohendra 
Nabain 8en. 31 I 0 797. 

-S. 11 —Letter written by accused — 

Admissibility in evidence — Conditions. 

A letter written by the acoused where it is 
self condemnatory is prtma facie evidenoe 
against him and is admissible iu evidenoe ; that 
the letter should have been signed by the 
acoused is not necessary ; it is enough if it can 
be traced to the writer ; its admissibility is not 
aSeoted by the faot that it was intercepted or 
surreptitiously detained and opened. (Mookerjee 
and Beachcrolt, JJ ) BOOTH v EMPEROR. 

41 Cal 543 = 18 C.L J 567 = 
22 10. 179 = 13 Cr. L J. 35 = 18 C.W.N 886 

-S. 11—Terms of grant—Evidence as to 

other grants by same person. 

Where the question is as to the terms of a 
grant made by A to B, whether it may be sub¬ 
ject to a condition or not, evidenoe of other 
grants by A to others with the condition is 
inadmisBiblo. Even if admissible its weight is 
small. ( Jenkins . O.J.. Harrington and Mooker¬ 
jee , JJ.) bhagwat buksh Roy v 8heo 
PER8HAD BAHU. 18 O.L.J. 277 = 21 I 0 481 = 

18 C.W.N. 2a7. 

-S. 11 and 13 -Nature of contract with 

some tenants, if evidence of nature of contract 
with others. 

The faot that A made a contraot of tenanoy 
with B on certain terms in respect of oertain 
lands is no evidence of the nature of the oon- 
traot of tenanoy made by A with C in respeot 
of different lands, except perhaps where all the 
lands are eubjeot to the same oustom or tenure. 
Mo^knjee and Beachcrolt, JJ.) Kamlesh 
wari Perbhad Singh v. Kamani Singh. 

17 C.W.N. 1159=20 1 C. 171 = 19 C L.J. 348. 

-8. 11— Entry in hospital register, 

Admissibility of. 

An entry made in a register of in-door 
patients in hospital is admissible in evidence 
to prove that the person mentioned in the entry 
was in the hospital on a oertain date. (Chevis, 

J.) amolak Ram v Emperor. 

36 P.L.R. 1918 = 43 I C. 429 = 
19 Cr. L.J. 141 = 13 P.W.R. Or. 19J8. 

-8s 11 and 32 —Ownership of stolen 

properly—Statement of deceased. 

Statement of a person regarding the owner¬ 
ship of property alleged to be stolen as to what 
the deceased bad said to him is inadmissible 
either under 8. ll or under 8. 32. 34 A. 341, 
Foil. \Oldflled and Seshagiri Iyer, JJ.) 
D0BA1SWAMI IYER, In re. 80 1 0. 464 - 

16 Cr. L.J. 640. 


EVIDENCE ACT (I of 1872), S. 11. 

- 8. 11 — Title — Proof of—Assertion by 

one party—Sketch. 

A sketch prepared by one of the parties at a 
time when the Government proposed to acquire 
those lands before there was any oontrovesy, is 
strong oogent evidence to prove ownership 
because it dates back to a period when this 
dispute had not arisen. < Wallis, C.J and 
Tyabji, J). Manjeri Karnamolpad v. 
Kozhaikote Kizhakke. 29 I C. 729. 

-8. 11 —Document not inter partes— 

Admissibility. 

Dooument not inter paries which are 
admissible under 8. 11, must relate to the 
existence of faois which make any faot relevant 
to the deoisioo of the oase, highly probable or 
improbable. (Sadasivi Aiyar and Tyabji, JJ.) 
VlSVANATHA ROW V. CHINNAKOLANDAI 

Nainab. 22 I C. 369 = 1 L.W. 197. 

-8. 11— Highly probable — Scope of. 

Tbe words ‘highly probable’ in 8. II are of 
great importance inasmuch as the seotion 
makes only those* faots admissible, whiob,. 
assuming that they are admitted in evidenoe 
will be of great weight in bringing the Court 
to a conclusion one way or other regarding the 
facts iu question. (White and Tyabji. JJ.) 
Messrs. Lovelock and Lewes v. The 
Malabar Timber and saw mills, Ld. 

18 1.0. 997= 13 M.L.T. 282. 

-S. 11 —Relevancy of judgment—Civil 

suit. 

A judgment in a Civil suit is relevant under 
8. 11. tBenson, 0.0 J , Sankiran Nair and 
Sundaralyer.JJ.) MUNI Reddi v VENKATA 
ROW. 37 Mad 2 8-2l M L J 447 = 

(1912) M W N. 1049 = 17 1 0 544 = 
13 Cr. L.J. 8.0 = 12 M.L T. 615. 

-Ss 11, 13 and 32 2 i—Deed — Recitals 

qs to boundaries — Aamissibility of — Persons 
parties to de>d living. 

Documents between strangers containing 
reoitals as to the boundaries and indirectly sug¬ 
gesting the ownership of the property in dispute 
are not admissible under 8. 11 or 13 but are 
admissible under 8. 32 (2) of that Aot. 5 
0 L J 55 ; 14 C.L.J. 167; (1910) M.W.N. 664; 
19 C W N 468, Ref. iPndeaux, A.J.G.i TRIM- 
BAK v. GANESH. 1923 Nag. 22. 

- 8. 11— Police report—Value of. 

Where the lessee sets up forcible re-entry by 
the lessor, the (aot that a report oomplamiDg of 
the use of ioroe or oriminal intimidation was 
made to the police 60 on after the occurrence, ia 
a relevant faot under 8. 11 of ihe Evidenoe Aot 
and admissible in evidence. ( Lindsay . J.G. and 
Kanhaiya Lai, A.J.C ) HABIB ULLAH 8HaH 

v. Bakht Bali Singh. 30 1 0.292 = 

2 0 L.J. 299. 

-Sb. 11 (2), 21 (8) and 32 5 — Issue as 

to date of death of A—Document by A’s son 
reciting A’s death relevant. 

Where the question to be deoided was as to 
when A died, a mortgage executed by his son in 
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whioh the father is described as dead is admis¬ 
sible. ( Mulcerjee and Rankin, JJ.) Bayeb- 

UDDIN AKONDA V, 8AMIRUDDIN AKONDA. 

1923 Oal. 378. 

-Sa. 11 (b) and 13 —Recitals in docu 

ments. 

Doouments not inter paries, containing 
recitals as to a fact in issue ace admissible 
under 8. 11 (5) or 8. 13 of the Act. 5 C.L.J. 
55, Foil. 19 1.0. 615. Not Foil). (Shadi Lai and 
Wilberforce, JJ.) Fabzand ali v. Zafar 
ALI. 46 I.C. 119 = 132 e.W.R. 1918. 

-S. 18. 

A0T8 AND CONDUCT. 

DOCUMENTS. 

INSTANCES OF CUSTOM. 

JUDGMENTS. 

Maps. 

WRITTEN STATEMENTS. 

Acta and Conduct. 

--S. 13— Aets and conduct — Transaction 

between two persons—Rights of third person 
Whether transaction admissible against third. 

A private transaction between persons, 
having no power to cind the person sought to 
be affeoted, is no evidenoe against him under 
6. 13. 6 C.L.J. 55, Dias, from {H. Stephen 
ana Mullick, JJ.) ABDUL ALI v. 8YED 
REAJAN ALI. 21 1.0. 618 = 19 0 Vi'.N, 468. 

-S 18 (a) — Acts and conduct — Right to 

well—Transactions by party—Evidence of title. 

The ownership in a well may vest in different 
persons though it might stand on property 
belonging to one of them. Transactions by a 
party, dealing with the property to which 
he lays a olaim are important evidenoe of his 
title ; and eometimes, they constitute the only 
evidenoe of title available. ( Sundara Aiyar 
and Sadasiva Aiyar, JJ ) RAMA lYENGAEi t>. 
KASINIVENDA IYENGAR. 16 1.0.746 = 

28 M.L.J. 327. 

- St. 13 and 50— Acts and conduct— 

Mutation application — Legitimacy. 

When the question is whether a oertain 
person is a legitimately born eon, application 
lor mutation with regard to revenue-paying 
properties would bo admissible under Ss. 13 and 
50, Evidenoe Aot, as assertions of his right as 
a legitimate son. 8o also a judgment relating 
to a transaction in whioh he set up a olaim as 
legitimate son would be relevant under B. 13. 
(Simpson , J.C. and Dalai, A.J.O.) GALSTAUN 
v. Mibza abid Hussain. 10 O.L.J. 383 = 

9 0. & A.L.R. 262 = 1924 Oudh 19. 

Documents. 

-Ss. 18 and 32 (hi— Documents— Sale- 

deed— Thirty years old showing ownership of 
adjoining land. 

sale-doed more than 90 years old in regard 
to a oertain plot of land is admissible in 

Yol. Ill—9 


EVIDENCE ACT (I of 1872), S. 13 -Docu¬ 
ments. 

evidenoe under 8s. 13 and 32 lb) of the Aot, 
when a question of title to that land i9 in 
dispute. (Chamier, J.) NATWAR v. ALKHU. 

18 I.C. 752=11 A.L.J, 139. 

-S. 13— Documents—Recitals in. 

Where a document has been admitted in 
evidenoe as evidenoe of a transaction the 
parties are often apt to refer to the recitals 
therein as relevant evidence, but the reoitals 
are not evidenoe, especially if they are mere 
assertions by a person who is alive and who 
might have been brought before the Court as a 
witness. (Mookerjee and Cholzner, JJ.) 
NEHAR BEWA V. KADOR BaKSH. 

68 I.C. 282. 

- 8. 13— Documents— Sale-deeds—Asser¬ 
tion of right 

To prove his vendor’s title and exclusive 
possession of a garden, plff. produced oertain 
doouments dealing with the garden in question 
by way of partition. Held, that the doouments 
were title deeds and oontained an assertion of 
title to and possession of the property in dispute 
on behalf of the predeoessor in title of the plff. 
against the deft, aad should not have been 
exoluded from consideration on the question of 
possession. IN. R. Chatterjee, J.) 8REEMATI 

nitya Kali Dutt v. 8arat Chandra 
Bose. si i.c. 866. 

-S. 13 — Documents— Chittas, Private — 

Admissibility of. 

Semble ; Private Chittas however old are not 
admissible in evidence under S. 13. ( Fletcher 

and Newbould, JJ.) Nafar Joardar v. 
Pratima Sundari Dassya. 41 I.C. 726. 

- 8e. 13 (a) and 32 (7)-Documents — 

Will— Unprivileged wills—Inadmissible. 

Wills not admitted to probate are not 
admissible in evidence under 8s. 13 (a) and 
32 (7) exoept on proof by an attesting wit¬ 
ness that they are in aooordanoe with S. 50 of 
the Indian Succession Aot. ( Fletcher and 
Teunon, JJ.) Moheswar Panda v. Sundar 
NARAIN. 33 1.0. 342 = 22 C.L.J. 561. 

-8. 13— Documents —Kobala admitting 

right of easement. 

A Kobala admitting the plff.’s right to an 
easement is relevant and admissible under 8. 13 
of the Aot. ( Mullick and Walmsley, JJ.) 
Giri8H Chandra v. Kunja Behari Kowab. 

26 1.0. 781. 

- S. 18 — Documents containing asser¬ 
tions cf right—Whether evidence. 

Doouments containing assertions of right of 
a tenure holder to hold a certain rental, are 
admissiblo under 8.13. ( Woodroffe and Mullick, 
JJ.) DINAMANI OHAUDHURANI V. JAGAT 

Chandra Bhatta charjee. 23 1.0. 773. 

-8. 13— Documents — Admission in 

Road Cess return—Evidence. 

An entry in a Road Cess return in whioh a 
former proprietor of an estate admitted the 
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raents. 

existence of a Lakhiraj, although not binding 
ooi the auction-purohaser of the eotate at a 
Revenue sale, is admissible under 8. 13. 

(Chapman and Mullick , JJ.) MANMOHINI 
DASSI V. ADVA1TA MAITI. 19 l.C. 948. 


-8a. 13 and 32 (7) — Documents — 

Assertion ot title in mortgage-deed — Rele¬ 
vancy and admissibility. 


A. mortgage-dead containing an assertion of 
title as owaer by the mortgagor is relevant 
under 8. 13 as evidence of the title asserted. 
Where the mortgagor is dead the reoitala in 
the deed as to how be got title are also evidenoe 
under 8. 32, cl. (7) a9 statement relating to a 
transaction mentioned in 8. 13. (Sadasiva 
lver and Sp-ncsr, J J.) NADU A SI VA MUDaDIAR 
0. RAVAN BIBI. 14 L W 327 = 

70 l.C. 389 = (1921) M.W.N 560. 


_Ss. 13 and 35 — Documents contain¬ 
ing assertion ol right. 

A dooument containing an assertion o 
oertain rights though not a publio dooument 
under 8. 35 is admissible under 8. 13- 

(Haflis. Offg. C.J. and Seshagiri Aiyar, J.) 
ambadavana Pandabasannadhi avergal 

MINAKSHI 8UNDARESWARA DEVAST A- 
NAM (1919) M.W N. 76=28 M L.J. 217 = 

26 1.0. 841 = 17 M L.T. 271. 

_ 3 b. 13 and 32 — Documents — Sale 

deeds— Transaction— Meaning of. 

The words ’transaction.’ means a business ot 
dealing carried on or transacted between two or 
more persons. Where certain properties were 
claimed as the property of a particular family, 
and (1) sale-deeds by widow asserting their 
husband’s title to the properties, (2) written 
statements filed by them in oertain suit9 and 
(3) reoitals in sale-deed between third persons 
describing the properties as belonging to a 
particular family, were put in evidenoe, held 
per Ayling, J., that the documents mentioned 
in (1) were admissible as transactions within 
8. 13 (a) and that those mentioned in (2) and 
(3) are not admissible either under 8. 13 (a) 
as a transaction or under 8. 32 as an 
admission against interest. Per Seshagiri 
Iyer, J.—That all of them were inadmissible. 
6 O. 171 P C., Ref. (1910) M.W.N. 668, Foil 23 
B. 63, Dias. (Ayling and Seshagiri Aiyar, JJ.) 
8ABIPATHI VENKATARAYAGOPAIiA RAJU t>. 
FOTA NARASAYYA. 26 l.C 747 = 

(1914) M.W.N. 779. 

-S. 13 (b) — Documents — Entries in — 

Ikrari-i-malikhan-e-oeh —Dictated by landlord 
alone—How far admissible. 

Entries in lhrari malikhan-e-deh recording 
a village custom as stated by the landlord are in 
the absenoo of fraud or error binding on persons 
afleoted thereby even though the entries were 
not prepared in the presence of or attested by 
Buoh persons and they ere admissible in 


EVIDENCE ACT (I of 1872), S 13-lnataDces 
of custom. 

evidence to prove custom. ( Lindsay . J.O.) 8NAI 
PERSHAD v. BaLAK RAM. 23 l.C. 962 = 

1 O L.J. 78. 

-S. 18 —Documents—Not inter-partes— 

Admission of plaintiff's rights — Admissibility. 

In a suit in which the question was whether a 
oertain land was the man laod of the plaintiff or 
the joti of the defendant an ekrarnama, address¬ 
ed by a straDger to the plaintiff’*) ancestor 
desoribiug the law a3 man is admiaeible under 
8. 13 of the Evidenoe Aot a* it is both a 
transaction in which the right wasolaimed and 
an instance iu which the right wa9 exeroised. 
Case-law referred to. ( Coutts and Ross, JJ.) 
8ABRAN SHEIKH V■ ODOY MAHTO. 

(1923) Pat 125 = 1 P. 375 = 

* 3 P L.T. 792 = 1922 P. 488. 

Instances of Custom. 

- 8. 13 (a )—Instances ot custom—Pen¬ 
ding suit —Custom — Omission to plead. 

The faot that a custom was not pleaded in 
litigations between members of the community 
where it might h-*ve been pleaded, is relevant 
evidenoe. and the question of its relevanoy is 
not affaoted by the circumstances that some of 
those suits were still poodiog in Courts at the 
time of the trial. ( Sanderson , C J., Wooaroffe 
and Mookerjee, JJ.) Mariam Bibee v. 
Shaikh Mahomed Ibrahim. 48 I G. 561 = 

28 C.L.J. 306. 

-S. 13-Jnsfatices of custom—Pre¬ 
emption in case of neighbouring Mohalla?. 

The evidence of custom of pre-emption in 
the neighbourhood of a Mohalla may indicate 
the existence of the ou9tom of pre-emption in 
that Mohalla. Unconnected instances are by 
no means worthless evidenoe of the existence 
of a right to pre-empt. (Reid, C.J ) MUHAM¬ 
MAD Hussain v. Ghulam Muhammad. 

78 P R. 1911 = 138 P L R. 1911 = 
10 l.C. 240 = 241 P.W R 1911. 

-S. iZ—Instances ot custom — Rights 

not enforced—Effect. 

The mere fact that rights, recognised by 
Courts, were not exeroised for some years does 
not lead to inference of abandonment nor does 
it affect the rights themselves. (Oldfield and 
Spencer, JJ.) SUNDARAM IYER v TBEE- 
THARAPrA MUDALIAB. 40 1.0. 159 

- 8. 13— Instances of custom—Family 

custom —Proof ot instances. 

The most cogent evidenoe of a ou9tom is not 
the expression of opinion as to its existence 
but instanoes where the alleged custom has 
been acted upon and by proof, afforded by 
judioial or revenue reoord9, or private accounts 
and receipts, that the ouetom has been enforced. 
(Drake-Brockman and Prideaux, A. J. Cs.) 
MUSSAMUAT ZUNKABI v. BUDHMAL, 

97 l.G. 252. 
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—Criminal Court. 

Judgments. 

Criminal Court. 

Execution Proceedings. 

Inter partes. 

Not inter partes. 

Previous Judgments. 

Remarks. 

Revenue Court. 

Miscellaneous. 

Judgments—Criminal Court. 

-Ss. 18, 33 and 67 — Judgments — Cri' 

rninal Court —Statements of claims in proceed¬ 
ings under — Cr.P.C., S. 145 — Statements o/ 
claims in possessory orders inadmissible in 
proof of title. 

Reoitals of the olaims of parties in possessory 
orders under 8 . 145, Cr. P.C., are inadmissible 
to prove title under 8 . 13 of Evidenoe Aot or 
otherwise. They oome neither under 8 63 not 
being oral aooounts by a witness of the contents 
of a dooument, nor under 8 - 35 as eotries in 
publio reoords. 29 C. 187, Ref. to ; 9 C. 686, 
Diet. ; 15 M. 378 Disapproved. (Chatterjee and 
Newbould, JJ. I RAM SUNDAR GOPE 8 IKDAR 
v. Haribala DHUBI. 87 I.C. 911. 

Judgments—Execution Proceedings. 

-S. 13 — Judgments — Execution pro¬ 
ceedings* 

In a suit for declaration of title to immove¬ 
able property reoords of execution proceedings 
by the plaintiff respecting the same property (as 
against tenant, etc.) are admissible under 8 . 13 
of the Evidenoe Aot. (Maclean, C.J. and 
Banerji, J.) JOGESH CHUNDER v. ROHIN 
Kumar Roy Chowdhury. 34 I.C. 213 = 

21 C.L.J. 63. 

Judgments —Inter Partes. 

—--8. 13 — Judgments — Inter partes— 

Effect of—Admissibility in evidence. 

A judgment in a prior suit relating to a 
different Jama but between the same parties 
is admissible in avidenoo, whether or not it 
constitutes res judicata. (Suhrawardy and 
Cuming . JJ.) SASIMUKHI CHOWDBURANI v. 
8 ARASWATI 8 ENGUPTA. 63 I C. 322. 

- —— 3 13 — Judgments — Inter partes— Pro¬ 
ceedings under S. 145, Cr. P. C., whether 
relevant. 

Tho faots of a previous proceeding under 
8 , 146, Cr.P.C , and tbe order passed tbereon 
are relevant in a suit botween the same parties 
for recovery of possession of land on declaration 
of title but tho reasons for the order are not 
relevant. (Fletcher and Newbould, JJ.) Baroda 
Prosad Roy chowdhury v. Manm»th 
Nath Mitra. 4i l.o. 406. 

- 8 . 13— Judgments—Inter partes— 

Tenant, decree against. 

Under B. 13 a deoree (obtained by plfl.’s 
. predecessor or a stranger) showing that deft.’a 
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tenants had a holding in the estate on a certain 
rental is admissible for showing that the defts. 
held a holding in that estate ou that rental. 
IFletchir and Smither, JJ.) BYOMKESH 

ohakrabarthy v. Jagdisswara Roy.i 

40 I C. 442 =22 C.W.N. 304. 

Judgments—Not Inter Partes. 

-8. 13— Judgments — Not inter partes. 

Judgments not infer partes are admissible 
in evidence to prove assertion of title. 
(Chatterjee and Panton, JJ ) Mohaq ali v. 
Mafizuddin Sarkar 65 l.C. 699. 

-Ss. 13 and 41 - Judgments — Not inter 

partes— Findings in — Inadmissible in eviaence. 

Findings arrived at in a judgment in a prior 
suit not inter partes should not be used agunst 
a person in a subsequent suit. (Chatterjee and 
Panton, JJ.) 8ATISH CHANDRA MUKERJEE 
v. JOYRAM ROY. 65 I.C. 525 

-S. 13 — Judgments — Not inter partes — 

Assertion of rights —Evidence —Admissibility. 

A judgment not inter paries, but wbioh 
relates to tbe subjeot-matter of a suit and 
evidences the assertion of a right -n controversy 
is admissible under 8. 13 of tho Evidence Aot. 
tBuckland and Cuming, JJ.) Parbati Majhi 
v. DlGPATI MAJHI. 64 I.C. 465. 

--Ss. 13 (a), 32 (1) and 43 —Judgments — 

Not inter partes— Recitals if tvidtnce—Will- 
Statement by deceased testator as to title. 

PISs. sued to recover possession of certain 
lands as tiislcer brahmottor and relied for their 
title on a reoital of brahmottor title in their 
father’d will and a reoital in a judgment in a 
olaim oa9e, which was not inter partes. Held, 
that the recital in the will was not admissible 
under 8. 32 (1) read with 8. 13 (a) and that 
the recital in the judgment not inter paries was 
also not admissible. 23 C.L J. 683. Ref. 
(Chatterjee and Newbould, JJ.) Batindra 
Kumar Chaudhury v. Krishna Kumiri 
Chaudhurani. 36 I.C. 882, 

-8. 13— Judgments — Not inter partes— 

When can be used as evidence—Use of recitals 
in judgment. 

A judgment not inter partes may bo used in 
evidenoo in certain oiroumstances as a fact in 
issue, or as a relevant faot. or possibly as a 
transaction, but the recitals in tho judgmont 
oannot be used as evidenoe in a litigation 
betwoeo the parties. (Mockerjee and Roe, JJ.) 

Basi Nath v- Jagot Kishobe acharjee. 

20 C.W.N. 643 = 83 I.C 298-2A C L.J. 583. 

-Ss. 13 and 19— Judgments — Not inter 

partes— Admissibility in evidence for proving 
admission of aeft. 

Proper method of proving admission is by 
producing copy of deft.’s deposition or by 
examining witness who had hoard the evidenoo 
given in tha former trial. A judgment in a 
prior suit not inter partes is inadmissible as 



135 


CIVIL DIGEST, 1911—1923. 136- 


EYIDENOE ACT (I of 1872), S. 13— Judgments 
— Not Inter partea. 

evidence of an admission. ( Richardson and 
Mulliok, JJ.) Debendra Nath Haedar v. 
BISESHWAR HALDAR. 20 C. W. N . 648 = 

30 I.C. 821 = 22 C L J. 270. 

-8. 13 — Judgments — Not inter partes. 

Judgments not inter partes are admissible as 
evidenoe of usage as mstanoes where the right 
was olaimed, denied, or recognised. 13 M. 3G1 ; 
24 B. 591, Poll. ( Oldfield and Spencer, JJ.) 

Sundaram Iyer v. theetharappa 

MUDALIAR. 40 I.C. 159. 

--—-S. 13— Judgments — Not inter partes — 

Admissibility in evidence. 

Where the i6SU9 is as to the title and owner¬ 
ship of certain property a judgment in a 
pre-emption suit obtained by the deft, against 
a third person on the strength of a deed of gift 
alleged to be the source of the defendant’s title 
is admissible in evidenoe a9 an instance in 
whioh defendant’s right under the gift was 
asserted and enforoed. ( Daniels and 
Lyle, a.J.Cb.) anjumanun-nisa v. ashiq 
A LI. 8 O.L J. 439 = 3 U P.L.R. (J.C.) 63 = 

1922 Oadh. 178. 

- 8. 13— Judgments—Not inter partes— 

Admissibility of. 

A judgment not inter partes in a previous 
6uit is admissible in a subsequent suit to prove 
the faot that the judgment was passed. It is 
therefore necessarily evidence of the following 
further faots ; who the parties to the dispute 
were ; what the land in dispute was ; and who 
was declared entitled thereto. To this extent 
and no more the judgment is admissible against 
even third parties. 22 C. 523 ; 29 0. 187, Ref. 
(Wazir Hasan, A.J.C.) GHUBAM Sarwar 
Khan v. Mahomed aei Khan. 

8 O.L J. 609 = 1922 Oudh 98 

• 

-8. 13 — Judgments— Not inter partes. 

The question was whether the appellant was 
a legitimate daughter of one K and R, A deoree 
was passed in a suit between R and another by 
whioh R got only a small maintenance. Held, 
that the deoree was admissible under 8. 13 of 
Evidenoe Aot. (Piggott, A.J.C.) PARBATI v. 
KAHARAJ 8INGH. 10 I.C. 188 

- 8. 13 — Judgments — Not inter partes. 

Under 8. 13 judgments not between the 
parties to the suit pronounced by a Court of 
competent jurisdiction containing a declaration 
that the right in dispute has been aseerted and 
reoognised in a Court of law, are admissible in 
evidenoe. 12 C.W.N. 739, Foil. ( Chapman and 
Atkinson, JJ.) Muhammad Ehia v. Ganga 
Dayad OJHA. 40 I.c. 838. 

Judgments—Previous Judgments. 

-8s. 18 and 11— Judgments—Previous 

judgment contesting the right of granthi— 
Findings regarding the nature oj property. 

Where in a suit contesting the right of the 
granthi of the Darbar Sahib (golden temple at 
Amritsar), to alienate a certain shop. It was 
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held that the properties were waqf and attaohed 
to the granthi and oould not be alienated by the 
granthi. The judgment only proves that at that 
time also the right of the granthi to alienate 
certain property was oalled in question. The 
finding of the Court that the property was 
waqf and was attached to the granthi is not 
relevant in a subsequent suit .by the successor 
to the office challenging the alienation by his 
predeoessor-in-title. {Scott-Smith and A, 
Raoof, JJ.) indar Singh v. Fateh Singh. 

59 I.C. 734 = 1 Lah. 340. 

-8. 13 —Judgments — Previous judg¬ 
ments. 

Per W’allis, 0. J.—The fact that the ances¬ 
tor failed in a contested suit to prove the 
relatiooship of hi9 line with the deceased fifty 
years ago when suoh ao issue was much more 
susceptible of proof, is evidence against the 
existence of the right under 8. 13. 30 M. 610 ; 
31 B. 143, Foil. ( Wallis, C. J. and Seshagiri 
Iyer, J.) The Secy, of State v. Subraya 
KARANTHA. 18M.LT. 304 = 

(1915) M.W.N, 962 = 31 I.C. 590 = 

2 L.W. 1175/> 

-8. 13 — Judgments — Previous judg¬ 
ments. 

Judgments whioh are neither res judicata 
nor judgments in rem, are not admissible ae 
showing that a particular right was asserted or 
denied. (Stuart and Kanhaiya Lai, A.J.Cs.) 
Mahammad ali Khan v. Gha/.anpar abi- 
KHAN 60 I C. 147=7 O.L.J. 474. 

Judgments —Remarks. 

-8. 13 — Judgments — Remarks—Rele¬ 
vancy of—Judgment relating to land—Extrinsic 
evidence. 

A judgment is relevant under 8. 13 only as 
an instance of assertion of a right. The 
remarks therein cannot be treated as evidenoe, 
they being mere opinions of one who is not 
oro38-examined. A judgment describing land 
by metes and bounds is of no value unless 
explained by extrinsio evidence. (Phillips, J.) 

Kandammalu. Mumar Raja. 

10 M.L T. 330 = 12 I.C. 423 = 
(1911) 2 M.W.N. 337. 

Judgments—Revenue Court. 

S* 13— Judgments — Revenue Court — 
Strong evidence. 

The deoision of a higher Revenue authority 
on the question of tenant’s status, though not 
res judicata in a Civil Court carries great 
weight. It is not open to the Civil Court to 
ignore the finding of an appellate Revenue 
authority and accept that of a Subordinate 
Revenue officer, though the former was wrong 
and the latter right. (Kensington and Shah- 
Din, JJ.) ABDUBBAH KHAN V. GHUEAM JAN. 

185 P.W.R. 1912 = 161.0. 886 = 

485 P.L.R. 1913> 
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-S. 13 —Judgments—Revenue Court — 

Rent decree — Evidentiary value. 

A rent deoree is to some extent evidenoe 
under 8. 13 of the Evidenoe Aot as to the 
landlord having recognised the holding as 
being in the possession of the tenant sued. 
It is not oonolusive against third parties and 
does not stand on the same • footing as the 
delivery of possession given by a Civil Court 
or a deoree awarding possession by a Civil 
Court. 67 I.C. 95 ; 53 I.C. 829, Ref. [Jtvala 
Prasad, J.) Nand Kishore 8ao v. Bikan 
8INGH. 3 P.L.T. 870 = 23 Cr. L,J. 200 = 

1922 P. 557. 

-8. 13 — Judgments—Revenue Court — 

Decisions under Ss. 103 and 106 of the B. T. 
Act — Admissibility. 

A decision in a oase under 8. 103 and a 
judgment in a case under 8. 107, B. T. Act, 
regarding oertain other tenants in the same 
village are relevant under 8. 13 of the Evidence 
Aot. (Mullick and Sultan Ahmed, JJ.) RlAHA 
Rani Janki Koer v. Saudagar ram. 

1 P.L.T, 221 = 86 I.C. 417 = 

(1920) Pat. 177. 

Judgments-Miscellaneous. 

- - — S. 13 — Judgments—Proceedings in 

suit—Suit lor possession—Relevant. 

Where the dsfts. in a suit for possession 
allege a prior lease granted to them by the 
plfl ’s lessors, the proceedings of a suit for rent 
by suoh lessor together with maps, etc., are 
relovant, though defts. were no parties to that 
suit. (Teunon and Choudhuri, JJ.) MADAN 

Chandra Pad u. Kitiram Biswas. 

34 l.O. 163 = 23 0 L J. 378. 

—-- 8 *3 ib)—Judgments—Decision as to 

minority. 

A judgment holding a person to be a minor 
is inadmissible under 8. 13 (6). ( Coutts-Trot - 

ter and Srinivasa Aiyengar, JJ.) VENKATA 
RANGAPPA V. SUBRAYA GOUNDAN. 

33 1 0. 142. 


Maps. 

-8. 13—Map prepared by private parly 

before suit. 

A map prepared by a private party long 
before the filing of a suit for deolaration of title 
is uot admissible in evidence under 8. 13 of the 
Evidouoe Aot, unless it is proved that it was a 
transaction by whioh a right was recognised or 
asserted. ( 8anderson , O. J. and Panton, J.) 
Shashi bhusan Dbab v. Nawab of 
MUBBHTDABAD. 49 I.o. 961. 

--— 8s. 13 and 36— Haps —Thak map — 

Entries if evidence against both proprietors and 
tenants. 

The entries in thak map and its explanatory 
field book, are evidenoe under 8. 13, both 
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against proprietors as well as tenants. (Coxe 
and Chatterjee, JJ.) Dowlat Rai v. Khub 
LAD 8INGH. 22 I.C. 648. 

-Ss. 13 and 83— Maps—Map of KhaB 

Mehal lands—Admissibility. 

A map prepared UQder the directions of the 
Govt, as landlord, of khas mehal lands is 
admissible under 8. 13 though uot as a public 
reoord under 8. 83. ( Jenkins, C. J. and Chat- 

terjee, J.) Upendra Nath v. Chairman 
op the Calcutta corporation 

13 1.0. 832=16 C.W.N. 116, 

-8. 13 — Mips — Batioara Khasra 

map—Admissibility of. 

A Batwara Khasra map prepared in pursuance 
of a partition under the partition of Estate 
Aot (VIII of 1876), by the Colleotor, was a 
dooument of title and admissible in evidence 
under the seotion. (Atkinson, J.) AJODII- 

ya Prasad Singh v. KamalNarain Singh. 

38 I.C. 491. 


Written Statements. 

- S, 13— Written statements. 

The written statement of a Hindu widow in 
answer to a suit for partition against herself 
and other members of her husband's family as 
to how she treated a particular pieoe of pro¬ 
perty olaimod as partible is relevant under 8. 13. 
(Trotter and Moore, JJ.) RanGaSWamI PlLLAI 
v. VAIDILINGA MUDALIAR. 33 I.C. 446. 

-Si- 14 and 15 —Li:ensed clerk—Acts 

and conduct. 

Where a licensed clerk was oharged with 
oheating by oolleoting 2 annas more than due, 
from eaoh lioensee, evidenoe of aotion with 
others is not admissible under 8. 14 or 16 of 
Evidenoe Aot. (Tudball, J.) EMPEROR v. 
ABDUL WAHAD. 84 All 93 = 8 A. L.J 1289 = 

12 I.C 987 = 12 Or. L.J. 611. 

-Ss. 14 and 5 1—Evidence of previous 

offences. 

In a oase where the aooused are tried for 
being members of a gang of dacoits and simple 
theft or bad livelihood in which the order foe 
giving security i9 based on evidenoe merely 
that the acoased habitually commits theft (as 
opposed to daooity and possibly robbery) it is 
not evidence indicating au intention to commit 
the particular orime of whioh the acoused is 
oharged. It at most merely indicates a dis¬ 
position to commit orimes of a similar class. 
It is doubtful whether dacoity may not bo 
put in a higher olass than theft. ( Fawcett, J.) 

Emperor v. ijaji bher Muhomed. 

28 Bom. L.R. 214 = 24 Or. L.J. 867 and 
2 870= 1923 Bom. 65 and 71. 

-S«. 14. 15 —Defamation—Suit for— 

Defence of truth. 

In a suit on libel, evidence of instances of 
plaintiff’s acts more or less resembling the 
partioular aot ot misoonduot imputed to him in 
the libellous statement is inadmissible unless 
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thoae acts were parts of the habitual and inten¬ 
tional and not accidental conduct of the 
plaintiff. (Scott, C.J. and Chandavarkar, J.) 
NADIRSHAW KORMUSJI V PlROJSHAW RAT- 
ANJI. 19 I C. 98 = 13 Bora. L.R. 130. 

-Ss. 14 and 15 — Evidence of association 

and joint action—Admissibility of—Murder 
and robbery. 

Oq a charge against two persona of murder 
and conspiracy to xob the victim and for abet¬ 
ment of the offences, the preseoution adduced 
evidence of their association in connection with 
other chargee of thelt in the town, that they 
used to go about together, under different 
names, the one taking the other as his durwan 
and introducing himself as a rich landlord to 
several rioh women who subsequently lost 
ornaments and cash which were gradually 
recovered. Held that the evidence was im¬ 
properly admitted. (Per Mookerjee, J.) 8. 15, 
Evidence Act is not applicable as there was no 
question of the act being acoidental or inten¬ 
tional or forming part of a series of similar 
transactions. S. 14 of the Act did not also apply 
as the defence was a complete denial and no 
question of the character contemplated in 
8. 14 did or could possibly arise. ( Sanderson 
C.J., Mookerjee, Fletcher, Chaudhuri and 
Walmsley, JJ.) EMPEROR v. PANCHU DaS. 
47 Cal. 671 = 24 C.W.N. 801 = 38 I C. 929 = 
21 Cr. L.J. 849 = 81 C L J. 402 (F.B.) 

-8s 14 and 15— Previous acts — Suits 

—Facts relating to similar circumstances— Ad¬ 
missibility, 

In a prosecution under 8. 209, I.P.C., evi¬ 
dence relating to other surts by the aooused 
against other persons, may be admissible under 
8s. 14 and 15 of the Evidenoe Aot, to show the 
animus of the accused, and a systematic course 
of fraud and to rebut the plea of good faith or 
mistake. But evidence relating to similar suits 
by other persons is not admissible, uoless those 
suits form part of the same transaction or the 
result of a oonspiraoy between them. ( Richard - 
son and Beachcrofl, JJ.) RAOHU NATH LALt), 
Emperor. 17 Or. L.J. 776 = 

46 I.C. 696=22 C.W.N. 494. 

-Sg. 14 and 16 —Previous forgeries. 

Series of similar acts involving forgery is 
evidence of intention but not forgery itself. 
(Qolmwood and Mulhck , JJ.) Krishna 
Govind Pal v. Emperor. 43 Cal. 783 = 
17 Cr. L.J. 130 = 33 I.C. 306 = 20 O.W.N. 262. 

-Sa. 14 and 15 —Previous offences — 

Evidence of other dacoities, if admissible. 

In a oharge of dacoity, evidenoe of other 
daooities committed by the aooused is inadmis¬ 
sible either under 8. 14 or 8. 15 of the Evidenoe 
Act. (Sundara Atyar and Spencer. JJ.) MANDI 

Ghasi v. Emperor. 13 Cr. L J. 123 = 

13 I.C. 781 = (1912, M.W.H. 49. 

■ Sa. 14 and 16 —Murder by poison— 

Evidence of other acts. 
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In a case of murder by administering sweet¬ 
meats, the lact that the acoused offered sweet¬ 
meats to boys and thus poisooed one of them is 
not evidence under 8. 14, Evidence Act, but it 
would be relevant under 8. 15 to show that the 
administration was intentional and not acoi¬ 
dental. ( Batten , J.C. and Ealh/ax, A.J C.) 
Kashiram v. Emperor. 6 N L J. 144 = 

24 Cr. L J. 566=1923 Nag. 248. 

- Sa. 14 and 15— Relation of 8. 11 and 

3. 15—Opinions of Judges. 

8. 15 is 6ubjeot to 8. 14 a9 regards evidence 
of knowledge and intention. Evidence of 
the opinions of the other Judges on other 
documents written or attested by tbe acou6ed in 
proceedings to whioh he is not a party is not 
admissible to prove bis intention or knowledge, 
in his trial for giving false evidence in respeot of 
an alleged forged document. (Stanyon, A.J.C.) 

Gunwant v. Emperor. 38 I C. 723 = 

18 Cr. L J. 339= 13 N L R 35. 

-8. 14, llius. (a) and ib ) —Counterfeit 

coins and instruments found in the house of 
accused in two districts—Trial in one district 
—Evidence is admissible. 

In a trial of a person under 8s. 235 and 
243 of the Penal Code for beiDg in possession 
of counterfeit coins and instruments aud 
materials for counterfeiting in his house in 
the district where ho is tried, evideuco of suoh 
possession in his house iD another district is 
admissible under 8. 14, Illus. (a) and (6) of tbe 
Evidence Aot. (Miller, C. J. and Adami, J.) 

misiri Gosain v. Emperor. 

22 Cr. L J. 407 = 61 I.C. 647 = 

3 U.P.L R. (P.) 50. 

- S. 14, Illus. (a)—T heft—Stolen cattle 

— Possession of. 

In 8ind, possession of stolen cattle three or 
four months after theft is sufficient to raise 
presumption of guilt uuder the section ; but 
the aooused may set up title by lawful origin 
to rebut the presumption. ( Hayward , J.C. and 
Crouch, a.J.C ) Emperor v. Sumar jurio. 
18 Cr. L.J 411 = 38 I.C. 971 = 10 S.L R. 167. 

- 8. 15— Scope of — Accidental or inten¬ 
tional. 

Per Walsh, J.: —9. 16 of the Evidence Aot is 
applicable to all oases where the question is 
whether an untruthful statement is !< accidental 
or intentional or made with partioular know¬ 
ledge or intention.” (Piggotl and Walsh. JJ.) 
Emperor v. Yakub ali. . 39 All. 273 = 

39 I.C. 673 = 18 Cr. L.J. 529 = 15 A.L.J. 241. 

-8. 15 — Subsequent occurrences. 

8. 15 covers both previous and subsequent 
similar occurrences. ( Richardson and Beach- 
croft, JJ.) raghu Nath Lal v. Emperor. 

19 Cr. L.J. 776 = 46 I.C. 696 = 

22 C.W.N. *94. 

-S. 15 — Evidence' of similar acts — 

Conspiracy, 

Evidenoe of similar facts may be received to 
prove a party’s knowledge of the nature of the^ 
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main faot or transaction of his intent with 
respeoc thereto To admit evidenoe under this 
head, the other acts must ba of the same 
apeoifio kind bb the one in question aod not of 
a different character. The acts tendered must 
also have been proximate in point of time to 
that in question. (Mookerjee and Richardson, 
JJ ) AMRITLAL HAZRA v. EMPEROR. 

19 C.W.N. 676 = 42 Cal. 957 = 
29 I.C 513 = 16 Cr. L J. 497 = 21 C.L J 331. 

-S 15 —Intention —Series of acts. 

Where Dhatura poison was administered by 
aooused to A and B both of whom died from 
the effects thereof, and on the following day 
the accused administered the same poison to 
O., who also died, the acts against A. and B. 
are relevant to a oase of murder of D. as 
forming incidents in a series of similar 
transactions occurring about the same time 
and tending to show system aod intention. 
(Reid, G. J. and Ratligan J.) LALA v. 
Emperor. 12 Cr. L J 125 =9 l.c. 731 = 

32 P.L R 1911. 
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upon the will, still the statement oannot be 
treated as an admission by the members of the 
family that the statement in the will is true. 
(Sir Lawrence Jenkins 1. NADAM PATTABHI- 
RAMRAOV MaNDAVILEiI Narayanamoorty. 

28 C.W.N 273 = L.R. 3 P c. 29 = 
15 L.W 404 = 1922 P.C. 102 (P C ). 

Ss. 17 aod 28—^dtnisstona— Relevancy 
of. 

Relevancy of admissions must be determined 
with reference to Evidence Act. (Lord 

Moulton). Breemuthy Manokabim Debi 
v. Kirapada Mitter. 24 I C. 311 = 

18 C.W.N. 718 (P C ). 

-S. 17 - Erroneous admission not bind • 

ing. 

An erroueous admission does not bind the 
parson making such admission, i Danetji and 
Gjkul Prasad, JJ.) MANGBU RAI v. 8HIVA- 
Nand LAL. 1923 All. 575. 

-S. 17 — Admission by one of two 

brothers. 


-8b. 15 and 14 -Facts showing inten¬ 
tion. 

8. 15 must be read sabjeot to 8. 14 so far as 
evidenoe of knowledge and intention is 
concerned. {Stanyon, A J.C.) GUNWANT 
v. Emperor. 18 Or. L J. 339 = 38 I.G. 723 = 

13 N.L.K. 35. 

-8 18 —Motive ot preparation—Daooity 

—Previous armed raids. 

Where the accused who were charged under 
ti. 889, I.P.C., plead that their presence in com 
pany and armed at a spot was accidental and 
innocent, it is open to the prosecution to rebut 
this tboory, and to produce evidence that in 
the same locality raids have taken plaoe in 
whioh one of the gang had been concerned. In 
the case of aotual daooity the proseoution is 
bound to prove the accused’s commission of all 
the aols whioh oonsutuie the offence. B 15 of 
the Evidenoe Aot admits the production of any 
evidenoo whioh would determine the construc¬ 
tion to be plaoed upon aot6 whioh iq themselves 
might or might not be the preparation for 
daooity and evidenoe that one or more 
members of the gang had been concerned in 
previous aud similar offenaos committed at the 
same plaoe is admissible in evidence for the 
purpose. ( Fipon . J.) KHVYAJA HabSAN v. 
Emperor. 71 I 0 360-24 Cr. L.J. 136 

-8. 10— Refusal of letter posted. 

A person refusing a letter posted to bis 
address is affeoted with notioe of its oontents. 
[Pratt and Faw etl, JJ.) Louis Dreyfus 
& Co. v. Ohimandas Vishindas & Co. 

50 I 0 194=12 8.L.R. 142. 

-8a. 17 and 21 —Statement in a will 

not relevant. 

A statement in a will suggesting aD inference 
as to a fact in issue, oanDot be proved by or ou 
behalf of the person who made it or his repre- 
Hontativo-in-iutereat. Even, where two exe¬ 
cutors, who mere members of the family, acted 


The admission of the plaintiff's olaim by one 
of two brothers does not bind the other. 
(Tudball, J ) MUSSAMMA^T MAINA v. MaDHO 
Prasad. 24 I C. 105. 

-3. 17 —Admission ‘y a predecessor in 

interest—Admissibility in evidence. 

A person made a gift ot life interest to the 
plaintiff and while he had still a reversionary 
interest, he wrote a book containing a state¬ 
ment about the measure prevalent in the 
village. Iu a suit by the plaintiff after the 
reversionary interest bad devolved ou them, 
whilo deoiding the question of measurement, 
involved in the suit, the Court held that the 
statement in the bock was binding on the 
plaintiff. Ueld, that the statement was ad¬ 
missible in evidenco against the plaintiff inas¬ 
much as it was an admission of hie predecessor 
.in interoat. (Chatterfee and Suhrawardy, JJ.) 
TARAMONI CHANDHURAN1 V. CHAKN 

Chandra Chaduhuri. 64 I 0. 334. 

-S 17 -Deposition in former suit can 

ba used as admission. 

The deposition of a witness in a former suit 
is admissible as an admission in a subsequent 
suit in whioh suoh witness is a defendant and 
may bo relied upon by the Court as a piece of 
evidenoe. (N R. Chatterjta and Pearson, JJ.) 
ali Maoammad Khan v. Mah^r*j Behari. 

64 1.0. 266 = 36 0 L J. 186. 

—--Sa. 17 to 21— Admission of parly as to 

joint possession, can be given in evidence against 
others. 

Ad admisson by one party may bo given in 
evidenoe against another, agaiDSt whom the 
admission is sought to be ueed, when that 
person has a joint interest with the party 
making the admission in the thing to whioh 
the admission relates. (Newbculd and Ghose , 
JJ.) nagendba nath Ghose v. Law¬ 
rence Jute Company. 61 1 c 344 = 

25 C.W.N 89. 
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-8. 17 — Admissions in prior proceed¬ 
ings. 

Id a oriminal trial of an insolvent, hi? admis¬ 
sions in other proceedings in insolvency are 
relevant it admissible under 8s. 18 to 31. 
( Woodroffe and Walmsley, JJ). PERRY v. 

Official assignee of Calcutta. 

47 Gal. 254 = 31 C.L J 209 = 55 1.0.778 = 
22 Cr. L J. 522 =24 C.W N. 425. 

- 8s 17 and 44 — Admissibility of tvid - 

en:e and admissions 

Where the plaintiff sues upon a title aod 
adduces some evidence of it, he oan avail him¬ 
self of the defendant’s admissions and need 
not positively prove his title Mulki papers 
containing statements made by plaintiS’s prede¬ 
cessor when there was no dispute agamst his 
own interest, are admissible. ( Holmwood and 
Chatterjee. JJ). Kali Bankar 6AHAI v. 
Pratap Udai Nath Sahi Deo. 

13 I.C. 691 = 16 C.W N. 683. 

-S. 17 —Admissions —When binding. 

An admissson made without knowledge of 
the circumstances is not binding. [Woodroffe 
and Carnduff, JJ.) 8IBU 8ANT v. Netan 
OHARAN DAS. 9 I.C. 806 = 15 O.L J. 114. 

- Sa. 17 and 32— First information 

report by accused — Admissibility. 

Though a first information report is valu¬ 
able oorroborative evidence it caunoc support 
a oonviotion, when the maker of the report 
himself is aa accused person and cannot 
therefore be examined as a witness. But 
where suoh a report oontains an admission 
not amounting to a confession, the admission 
is admissible in evidence against the accused. 
(S7i<id* Lai, 0 3. and Abdul Qadir. J.) KAKU 
v. Emperor. 63 I C. 822 = 22 Cr. L.J. 694. 

-S. 17 — Admission—Effect of. 

A fact admitted by a party to bo true must 
be taksD to be established until the contrary is 
proved. IPetman, J.) VlRSING v Harnam 
SINGH. 56 I.C 191 = 1 Lah. 137. 

-8. 17 — Admission of adoption. 

Admission by widow of her adopting her 
daughter's son *is of little value. [Johnstone 
CJ.) ARJAN 8INGH U. DABB\RA SINGH. 

193 P.L.R. 1915=32 I Q. 312 = 

140 P.W.R. 1915. 

-Sa. 17 and 21 —Admission by a party 

— Whether binds stranger. 

A recital of payment of consideration in a 
mortgage document is an admission by the 
mortgagor within the meaning of 8s. 17 and 21 
and may be proved not only as against the 
person who makes it, but also his representa¬ 
tive in interest. (Ayling and Tyabji, JJ.) 
GADIAN CHETTI v. VEEBAPPA Ohetty. 

26 I.C. 899 = 28 M.L.J. 92. 


EVIDENCE ACT (I of 1872), S. 17. 

-S. 17 —Admissions under inducement. 

If the maker of the admissions contradicts 
before and retraots afterwards alleging that he 
had been induced to make them, they do not 
justify the passing of a deoree on the basis of 
those admissions. [White, C.J. and Spencer, 
J.) ARUMUGAM OHETTY V. VELLAICHAMI 
THEVAN. 87 Mad. 38 = 21 M.L J. 1017 = 

10 M L.T. £85 = 12 I.C. 568 = 
(1911) 2 M.W.N. 461. 

-3. 17 — Admissions under a mistake or 

imperfect knowledge — Value of. 

Statements made by a party’at a previous pro¬ 
ceeding without any definite knowledgo of his 
rights and liabilities do not operate as an 
estoppel. Where the previous proceedings were 
compromised at an early stage without any 
deoision of Court, the party can show in a 
subsequent suit that the statement previously 
m *de was untrue. ( Dhobley, A.J.C.) MAHO¬ 
MED Yusuf v. Pir Mahomed. 

1922 Nag. 67. 

-3. 17 —Admission—Efftct. 

Admission though not conclusive, shifts the 
burden of proof. [Skinner. A.J.C.) SAKHA 
Ram v. Shri Ram. 

10 I.C. 700 = 7 N.L.R. 23. 

-S 17—Admissions—Evidentiary value 

of. 

What a party to a litigation has admitted to 
be true may be presumed to be true and until 
he rebuts it, the Court will lake it as establish¬ 
ed. 29 A. 194, Ref. (Wazir Hasan , A.J.C.) 
GHULAM SiRWAR KHAN v MAHOMED ALI 
Khan. 8 O.L J 603 = 1922 Oudh 98. 

-S, 17 —Admissions — Evidentiary value 

of. 

Admissions are always evidence against tbs 
party who makes them but they are evidence 
which varies very much in value according to 
the oiroumstanoes and a Court is quite at 
liberty to rejeot them if it is satisfied from 
other oiroumetancej that they were untrue. 
[Daniels, J.C.) GOKUL PRASAD v KAILASH 
Nath. 4 U.P.L R. «0 C.) 19 = 

8 O.LJ. 596 = 1922 Oudh 55. 

-Sa. 17 and 35— Road 'cess returns are 

admissible to prove relation of landlord\and 
tenant. 

Road cess returns eignsd by landlords are 
admissible against him to prove the relation of 
landlord and tenant. [Adami, J.) 8ADHU 
8 A RAN v. AMBIK& LAL. 68 1.0. 675. 

-S. 17— Admission — Statements in deed. 

Statements in a mortgage deed as to the 
interest of the father and son (the exeontants) 
are. as against a subsequent pucohaser from 
the son. simple admissions #hioh oould be 
rebutted by evidence. [Ormond and Parletl% 

jj.t Mahomed Ibrahim 8aib khateeb 
v. MAUNG BA Gyaw. 24 I.C. 462 = 

7 Bar. L.T, 89 
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-S. 17 -- Admissioyis in pleadings — 

Effect. . 

Ia a suit to reoover possession if sale to the 
deft, is admitted by plfl. himself the latter need 
Dot prove the sale. {Tiocmey, J.) MAUNG 
PYA u. Maung O. ZA. 9 1.0.770 = 

4 Bur, L.T. 40. 

-S. 18. 

ADMISSION BY PLEADER. 

Persons jointly interested. 
Miscellaneous. 

Admission by Pleader. 

-S. 18— Admission by pleader. 

An admission by a pleader based on an erro¬ 
neous construction of an enactment amouuis 
to a mistake >t law and does not bind his olient. 
(Coze, J.) Krishna Prosad v. Udit Nara- 
YAN SINGH. 9 I.C. 621. 

--S. 18 —Admission by pleader. 

Statement made by a party or pleader on a 
oertain point in a previous oase is admissible to 
prove or disprove the point in a subsequent 
oase. I Kanhaiya Lai, and Kendall, A.J.Cs.) 
SURAJ BA1ISH V. CHHAB KUAR, 

23 1 0 98 = 1 O.L.J. 532. 

-S 18 -Admission by pleader, 

A party is not bound by the statement or 
admission made by his Muktear unless it ia 
shown to have been made within the scope of 
the authority conferred by the Mukhtearnamah. 
( Jwala Prasad and Adami, JJ.) SlTA RAM 
Tewabi v. Gaya Prasad. 1923 P. 37. 

Persons jointly Interested. 

-S. 18 -Persons jointly interested—Ad¬ 
mission bu one of two defendants no evidence 
against others. 

An admission by a defendant in his written 
statement is no evidenoe against his oo-defena- 
ants. I Richards, C.J. and Banerjee, J.) 
PURAN MAL v. TAR1F. 3010.2 = 

13 A.L J. 1089. 

--8. 18 — Persons jointly interested — 

Admission oi co-parly. 

An admission of one of the persons jointly 
interested in the BUbjeat of the suit is admissi¬ 
ble against himself and the others, if the 
admiesiou is about the subject-matter of the 
suit and is made by him in his oharaoter of a 
person jointly interested with the party against 
whom the evidence ia given. Blenkinsopp v. 
Blenkinsopp, (1846) 78 P.R. 216, Rel. The 
admission of one co-plaintiff or oo-defendant is 
not admissible against another simply booause 
of bis position as a co-party in the suit but 
oeoauee of some privity of title or of obligation 
whioh justifies the use of the admission of one 
against the other. (Mookerjee and Beachcroft, 
JJ.) AMBAR ALI V. LUTFE ALI. 

43 Oal. 159-21 C.W.N. 998- 
41 1.0. 116-23 O.L.J. 619. 

Vol. Ill—10 


EVIDENOE ACT (I of 1872), S. 18-Mlicel- 
laneous. 

-S. 18— Persons jointly interested — Co¬ 
defendants—Admission by one. 

An admission by one defendant will not bind 
another. (Coze and Chatterjee, JJ.) Heyat 
BAKHSH v. LACHMINIa. 22 1.0. 916. 

-S. 18— Person jointly interested—Co- 

defendants—Admission by some when binding 
1 on others. 

I ; » 

Where there are several defendants jointly 
interested in a particular matter, an admission 
by some of them ia relevant against all the 
defendants. 44 C. 130 ; 45 0. 159, Ref. the 
Rossignol and Martineau, JJ.) BHIKKA Mal 
| v. PURAN MAL. 1923 L. 123 

-8. 18— Persons jointly interested — 

Admissions of. 

Admissions of one of several persons jointly 
interested in the subject matter of a suit are 
receivable against him and his fellows whether 
they jointly sue or are sued, if they relate to 
the subject-matter in dispute. (Mifrn, A J.G.) 

Dilesowar Ram Brahman v Nohar 
SINGH. 48 I.C. 193- 

Miscellaneous. 

-S. 18 —Admissions—Pleadings. 

Where an admission is made subjeot to 
conditions it must be aocepted tn fofo or not at 
all. There is no right to reject the condition 
and take the remainder. 39 B. 389= 42 I.A. 
103. (Lord Dunedin.) MOTABHOY MULLA 
v. MULSI Haridas 39 Bom. 399 = 

17 M.L.T. 402 = 28 M L J 389 = 
19 C.W N 713 = 13 A L.J. 529 = 
21 C.L J 507 = 17 Bora. L.R. 460 = 
2 L.W. 524 = (1915/ M.W.N. 322 = 
29 I 0. 223 = 42 I A. 103 (P.O.). 

-Sa. 18 and 19 —Admission—Parties 

and privies. 

The admission of the reoeipt of consideration 
in a mortgage-deed is admissible in evidence 
against a purchaser by private treaty. 35 All. 
194, referred to. (Rafique, J ) GAYA PRASAD 
v. CHOTTOO. 26 1.0. 68 = 12 A.L J. 941. 

-8. 18 — Admission by joint owner. 

Admission by a joint owner is admissible 
against tbe co-owner only if made after the 
joint ownership came iuto existence. Identity 
in legal interest is absolutely neoessary. 
(j Mookerjee and Beachcro/i JJ.) AMBAR ali 
u. LUTFE ALI 45 Oal. 139 = 21 C.W.N. 996 = 

41 I.C. 116 = 23 0.L J. 619. 

-8. 18 —Admission—When relevant . 

An admission to be relevant, it should be 
shown that the person who made it had an 
interest at tbe time of making it within S. 18. 
A kabuliyat being an aot of ownership may be 
admissible as evidence of title. ( Jenkins, G. J. 
and Mookerjee, J.) JOGESHWAR Gorain v. 
AKHOY Ghose. 22 1.0. 714-19 Or. L J. 1. 
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laneous. . : ' v- 

—-8. 18 —Statement in document between 

third parties—Not partits to the suit. 

A deed made between persona not parties to 
a suit and containing a statement as regards 
the property in suit is not evidence in the suit 
unless the maker is called to depose on oath. 

I Harrington and Newbould, JJ.) OHERAGH 
ALI PRODHANIA V. Mo HE VI MOHAN EAR- 
DHAN. 19 I.C. 615. 

-S 18 - Admission in a previous suit by 

« party not parly to present suit is inadmissible. 

An admission in a provious suit in favour o* 
plff. pre-emptor by another pre-emptor no^ 
party to present suit is not admissible in a sui 6 
between plff. and the present vendees. (Camp' 

belt, J.) ahmad Khan v. Jawahar Singh- 

1923 Lah. 16. 

-S. 18— Admissions before Panohayat. 

Evidenoe as to admissions and promises 
made by alleged thieves before a Punchayat 
is admissible without proof of the aotual words 
used. ( Shah Din, J.) Beja v. Emperor. 

13 P.R 1914 Cr. = 16 Cr. L.J. 33 = 
26 I.C. 625 = 223 P.L.R. 1915. 

-8. 18 — Creditor's admission alter 

transfer of debt—Value of. 

An admission by a oreditor after transfer of 
hi9 debt as to the receipt of money by the ore* 
ditor before transfer, is not binding on the 
transferee. (Chevis, J.) OHANDa 8INGH v. 
WASAWA SINGH. 108 P W.R 1914 = 

25 I.C. 144 = 202 P.L R. 1914. 

-S. 18—Admissions to be taken as a 

whole. 

Where a suit is based upon a lost dooument, 
the lo89 of whioh however the plaintiff, was 
unable to prove, he oannot succeed on the mere 
admission by the defendant of execution of the 
same when it is followed by a plea of payment 
duly endorsed thereon. (Johnstone t J.) ATRA 
v. CHAJU. 12 I C. 246 = 49 P.W.R. 1911. 

——-8. 18— Oral — Effect. 

An admission in a written agreement of the 
execution required registration but was not 
registered. It was obtained Irom a woman by 
misrepresentation. No value oan be attached 
to it as evidence of suoh execution. 
(Robertson, J.) Tolak Nath v. Jagnath. 

240 P.L.R. 1911 = 12 I.C. 51 = 

117 P.W.R. 1911. 

-8. 18— Customary easement — Grama- 

natham—Rights in—If can be acquired by user 
on the part of villagers. 

Rights in gramanatbam are oustomary ease¬ 
ment and can be acquired by user on the part 
of the villagers. (Ayling and Odgers, JJ.) 
Taduk Board, Dindigub v. Venkata- 
EAMA A1YAR. 45 M.LJ. 333 = 

1924 Mad. 197. 


EVIDENCE ACT (I of 1872), 8. 18—Miscel- 

laneous. 

-S, 18— Admissions — Mistake % 

A plaintiff is is not aosolved from proving 
that an affidavit sworn to by him previously, 
was made under the oiroumstanoes mentioned 
therein, even though there is no explanation 
on the deft.’s side for the plff. having made 
such statements, if they are false. (Wallis, 
0. J. and Seshaqiri Iyer, J.) RAMANATHAN 
OHETTY V. Murugappa Ohetty. 

(1916; 1 M.W.N. 208=33 1.0. 969 = 

3 L.W. 210. 

-8. 18— Admissions — Ignorance o( legal 

rights— Effect of. 

An admission by the deft, in favour of plff. 
in ignoranoe of bis legal rights will not be 
binding upon him if the plff. as a matter of 
fact has uo legal claim. (Collins, O. J .and 
Parker, J.) A LLAREDDI SUBBAMMA V. 
Naldapareddi. 11 M L.T; 124 = 

(1912) M W.N. 178 = 13 1.0. 870 = 

22 M L J. 260. 

-S. 18 —Admission by predecessor-in¬ 
title. 

Statements made by pereons from whom the 
parties to a suit have derived their interest are 
admissible as admissions only when the admis¬ 
sions are of a date prior to the da'.e of their 
deriving interest. Statements made by persona 
in possession of property and qualifying or 
affeoting their title thereto are receivable 
against the party olaiming through them 
by title subsequent to the admission. 
(Simpson J.C. and Dalai, A.J.C.) GALSTAUN 
v. Mibza abid Hussain 10 O.L.J. 263 = 

9 O. & A.L.R. 282 = 1924 Oadh 19. 

-8. 18 - Admissions — Value of—Com¬ 
promise falling through. 

Parties are often willing to make admissions 
for the purpose of effecting a compromise to 
whioh it would be unfair to hold them if the 
compromise falls through. IDaniels and Lyle , 
A.J.C.) Kuar Nageshar SABAI V. Shiam 
Bahadur. 9 O.L.J. 262 = 1922 Oudh 231. 

-S 18 —Admission— Effect. 

Admissions against interest might be 
deoisive against the person making them ; but 
Buch admissions may bo ignored wbero there 
are circumstances calculated to dieoount them. 
Evidenoe of statemeuts made by a deceased 
testator oc exeoutant concerning the fact 
execution or otherwise of the doonments in 
dispute and also the stat6 of mind of the exe¬ 
outant and other oiroumstanoes attending the 
execution are admissible in evidence under the 
head of admissions. (Piggott J.C. and Lind¬ 
say, A.J.C.) Mir 8yed Hussan v. Taiyaba. 
Begam. 26 I.C. 547= 1 O.L.J. 591. 

--S. 18 - Suggestion is no admission. 

Where a so-called admission is merely a- 
suggeation made in the course cf a negotiation 
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laneou . 

and is not even unconditional it is no admission 
at all. ( Coutts and Das, JJ ) RAMPatI RAUT 

V. Mahanth Hanuman SaRAN 

1 P.L.R. 235 = (1923) Pat. 142 = 

1923 P. 303 

-S. 18—Admission must be taken as a 

whole. 

It is a well-established principle of law that 
if a plaintiff wishes to rest his case solely on 
the admission of a defendant with regard to a 
particular transaction he must aooept the ad¬ 
mission as to that transaction as a whole, It is 
not open to him to piok out such part of the 
admission as may be favourable tc himself and 
to negleot the rest. The plaintiffs sued to 
redeem a mortgage. The defendant admitted 
the mortgage but pleaded that the mortgage 
amount was more than that alleged by the 
plaintiffs. Held that no burden lay on the 
defendants to prove the amount (Brown, 
A.J.O.) MY 8HWE Myin v. Ma Naing. 

4 U.B.R. 114=1 Bur. L J. 243 = 

1923 Rang. 24. 

-8. 18 —Admissions —Statement as to 

subject-matter o/ suit after cessation of interest. 

Statements made by a person regarding the 
subject-matter of a suit after his interest in it 
has ceased, cannot be used as admissions under 
S. 18. ( Maung Kin, J.) Ma 8H\ve Yat 

AUNGH v. MAUNG DA Li. 9 Bur. L.T 132 = 

33 I C 888 = 9 L.B R. 27. 

--8. 19 —Admissions— Recitals— Par¬ 
ties and privies, 

The recital of the consideration in a deed 
and the admission as to receipt of the considera¬ 
tion made before the registering offioer, are 
evidenoe against the persons who olaimed 
through the exeoutant of the deed. ( Chamtcr. J ) 
Ibrahim v. Ramnarain. 16 I.C 483 = 

10 A.L.J. 87. 

-8 19 —Admission— When amounts to 

estoppel—Evidenoe. 

Tho express or implied admissions of a 
party to a euit are strong evidenoo against him. 
But be may prove them to be untrue unless 
auother person has been induced by them to 
alter his condition. ‘29 A. 184 P.C.; 29 A. 519 
P.C., Rel, ( Batchelor and Rao, JJ.) Balmu- 
KUND KE8URDAS V. BHAGWANDAS 
Keburdab, 19 I.C. 401 = 15 Bom. L.R. 209. 

-8 19— Admissions by successor-in-in¬ 
terest when bound by admissions of predecessor. 

An admission made by a person having a 
reversionary interest in the property at the 
time is evidence against another person 
olaiming the reversionary interest under a 
title derived from the former. (N.R. Chatterjea 
and Suhrawardy, JJ.) 8REEMUTY Taiiamoni 
Chaudhubani v. OHARU Ohandra Chau- 
OHUR1. 64 I 0. 884. 

-S. 19— Quardian’e admissions—Court 

of IParda — Minor , 


EVIDENOE A0T (1 of 1872), 8. 19 

Guardians of a person of an infant, are not 
competent to bind the ward by an admission 
as to his proprietary rights. An admission by 
a Court of Wards, caDnot bind or prejudioe the 
infant proprietor. (Mookerji and Beachcrott, 
JJ.) BANWAEILAL 8INGH V DWARKNATH 
MISSIR. 52 I C. 825 = 29 C L J. 377. 

S 19— Admissions —Mere possession 
of document. 

For a document to amount to au admission 
it is not necessary that it should have been 
written by the person against whom it is 
sought to be used. Mere possession of the 
document dees not, by itself, oouut for much. 
It U sufficient if it be proved that tho document 
has been in his possession and that bis oouduot 
in reference to it, is suoh as to oreate au infer¬ 
ence that he was aware of its contents or 
admitted its accuraoy. (Caspersz and Sharfud- 

din, JJ.) Lalit Chandra v. Emperor. 

13 Cr. L J. 438 = 15 I.C. 65 = 39 Gal. 119. 

-8. 19— Admissions— Value of, 

An admission by a party to the suit on 
solemn affirmation is very strong evidenoe 
against him so as to shift tbe burden cf 
disproving the facts admitted on to his shoul¬ 
ders. 29 C. 187 P.C., Fol. ( Scott Sinith and 
Broadway, JJ.) Lal Shah v Hira Lad 

106 P R. 1917 = 41 I.C 163 = 
119 P W R. 1917. 

-S. 19 —Statements as to right. 

The statements of a person who is in the 
best position to know all about his property 
ought not to be lightly set side on the mere 
ground that they were made with fraudulent 
purpose. If hi9 legal representative alleges the 
statement to be incorreot, tbe burden of pro¬ 
ving that this is so, lies on him. [Reid. C.J. 
and Robertson, J.) RAJA Ram v Fatteh 
CHANDA. 187 P.L.R. 1912 = 17 I 0. 216 = 

248 P.W.R. 1912. 

-8. 19 — Admission, in adaption —Deed 

of adoption—Burden of proof. 

Tho admission of an adoption in au adop¬ 
tion deed is an admiesion both of the fact a& 
well as of the validity of the adoption and tha 
burden of proving the oontrary is on tbe person 
making euoh admission. (Sadasiva Aiyar and 
Spencer, JJ.) SOORATHA Singha v. Janaka 
8INGA. 43 Mad. 867 = 12 L.W. 245 = 

59 I.C. 585 = (1920 M.W.N, 326. 

-8, 19 —Admissions—Value of. 

Courts should not lightly ignore admissions 
made by parlies to the proceedings. 
(Seshagiri Aiyar and Baktwtll, JJ.) 
Kunnath Madampil Kunjunni v. Man- 
NARGHAT RAMANUNNI. 35ML.J. 219 = 

48 I.C. 923 = (1918) M.W.N. 666 

-8. 19— Admissions—Value of—Exist¬ 
ence of mortgage. 

Where the issue is whether there was a sub¬ 
sisting mortgage between the parties, any 
admission showing that a mortgage existed ie 
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relevant. Bat if a speoific mortgage is alleged, 
an admieaion of same mortgage is not rolevant. 
18 M 462 ; 8 B. 543 ; 27 B. 271, Ref. ( Ayling 
and Tyabji, JJ.) KONERI 8HOLAGAN v. 

Kumarappudayan. 21 I C. 566 = 

(1918/ M.W N. 924. 

-Sg 19, 21— Admission — Statement of 

third person. 

An admission by one oo-mortgagee of receipt 
of the whole debt is evidence against the others 
under 3. 19 of the Aot ; and the admission of a 
third person against his own interest, where it 
aSeots his position or liability, when that 
position or liability has to be proved against a 
party to the suit is relevant against that party. 
25 M.L.J. 51, foil, An admission of receipt of 
sums of money is in most oases an admission 
against his interest. Admissions in pleadings 
are relevant under 3. 19 or 82 (3) of the Aot 
and in the abieuoo of the other evidenoe auch 
word should be marked as exhibits in the case 
and there referred to as evidence in the judg¬ 
ment of the Court. (Per Tyabji, J.) The 
statements referred to in S. 19 become 
admissible only if they satisfy 8 17 as regards 
their nature, and 8. 21, or the following 
seotions as regards their relevanoy. ( Sadasiva 
Aiyar and Tyabji, JJ.) Appavu CHETTIAR v. 
MANJAPPA GOUNDAN. 14MLT. 117 = 

20 I 0. 792 = 23 M L J. 329, 

-S. 19—Admission by principal debtor 

if evidence against surety — Weight. 

An admission made by the agent (principal 
debtor) agaiu3t his surety is admissible in 
evidenoe against the surety though the weight 
to be attaohed to it will depend upon the 
oircumstaooes of eaoh oase. The admission 
need not have been made when the agenoy 
continued. It is sufficient if it is made while 
the liability continues. ( Sundara Ayiar and 
Sadasiva Aiyar, JJ.) PARameswara Pattar 

V. VlYATHAN 9REEDEVI. 

(1918) M.W.N, 596 = 20 I.C. 6i7 = 

25 M L J. 31. 

Sa. 19 and 20— Admission by landlord 
if binding on tenant. 

An admission made by landlord is not bind¬ 
ing on his tenant A compromise entered into 
between the proprietors of oertain land and 
others, whereby the parties to the compromise 
become joint proprietors of the land, has no 
binding eSeot upon the tenants of the land. 
{Das, J.) PURAN PANDE v. DHANPAT 
Tewari. 52 I.C. 789. 

->8. 19 —Admission — Compromise be¬ 
yond scope of suit. 

A compromise afleoting property not the 
subjeob of the suit is nevertheless admissible in 
evidenoe in a subsequent suit as an admission 
by one of the parties. ( Chamier, C.J. and 

Bharfuddin , j.) Mahadeo Uraon v, 
Etwaria. 43 I.C. 773 = (1917) Pat. 181. 
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- S. 19 —Proof of relationship. 

It is settled law that a relationship suoh as 
partnership landlord and tenant and so forth 
may be proved apart from the documents which 
embody the terms of that relationship. The 
faot of a partition oannot be proved by oral 
evidence when the partition has been embodied 
iii a document which is incapable of legal proof 
in any other way. ( Duckworth and Pratt, JJ.) 

mg Po Lun v. Ma e Mai. 

1 Bur. L J. 111 = 1923 Rang, 37. 

- 8 21 . 

Representatives. 

Miscellaneous. 

Representatives. 

-8 21— Representatives — Father and 

son—Parent not authorised to make admis¬ 
sion — Son not deriving any interest from 
parent —Admission, whether can be used against 
son. 

The relevanoy of an admission must be 
determined by referenoe to the terms of the 
Evidenoe Act. The father’s admission in a 
previous 6Uit oannot bind a son in a subsequent 
suit if the latter does not derive his interest in 
the subjeot-matter of the subsequent suit from 
the former. Nor can the father be regarded as 
having been expressly or impliedly authorised 
by the son to make the admission. In a suit by 
reversioners for recovery of property they, in no 
way, olaim through their parents nor oould 
their parents be regarded as authoried to make 
the admissions. Therefore admissions by 
parents in former suits are irrelevant and 
inadmissible. ( Lord Moulton) 8REEMUTHY 

Manokarain Debi v. Haripada Mitter. 

24 10. 311=18 O.W.N. 718 (P.C.). 

-S 21 — Representative —Admission by 

one of two brothers whether binding on the other. 

An admission by one of two brothers is not 
binding on the other. (Tudball, J.) MUSAMMAT 
Maina v. Madho Prasad. 24 I.C. 105. 

—--8. 21 - Representative—Consideration 

recited — Admissibility in evidence against 
representatives. 

A reoital as to the passing of consideration 
of a mortgage-deed is admissible in evidence 
against the mortgagor’s transferee under 8. 21, 
Evidence Aot. ( Ryves and Piggott, JJ.) NARAIN 
Singh V. Bhikka Ram. 21 I C. 841. 

-8. 21— Representatives — Mortgage — 

Admission of passing of consideration — Admis¬ 
sibility in evidence against purchaser. 

An admission in a mortgage-deed and before 
the registering officer by Ghe mortgagor as to 
the passing of consideration oan be admitted 
in evidence against the auotion-purobaser zl 
the equity of redemption. 22 C. 909; 94 A. 
194, Poll.; 17 A. 428, Not Foil. (B. Griffin and 
Chamier , JJ.) BAKSHl Ram v. LILADHab. 

35 AH. 351 = 21 I.C. 019 = 

11 A.L.J. 871. 
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tatlvet. 

—— -S8. 21 and 18 —Representative — Ad¬ 

mission by mortgagor—Transferee. 

Under 8. 21, a reoital by the mortgagor in 
the mortgage-deed chat he received the consi¬ 
deration is admissible in evidenoe against the 
transferees of the equity of redemption from 
the mortgagor. A finding based on suoh reoi¬ 
tal is a finding of fact and conclusive in seoond 
appeal. 10 A.L J. 390; 35 A. 191, Foil. ( Stanley, 
C.J. and Banerjee, J.) Nawal Kunwar v. 
BAKHTaWER SINGH. 17 1.0.644 = 

10 A.L.J. 390. 

“I—7" ~ s 21 —Representatives — Insolvent, 
admission of, is not evidence against Official 
Receiver. 

The admission of an insolvent, after the aot 
of insolvency, may be admissible against him¬ 
self but cannot furnish evidenoe against another 
insolvent or the Official Assignee. Even an 
omission to object to its admissibility does not 
render it legal evidenoe. (Mookerjee and Buck- 
land, JJ.) LUOHIRAM V. RADHA CHARAN. 

66 I C. 19=34 C.L J. 107. 

8. 21 (2j— Representatives—Admission 
by agent—Inadmissible. 

The principal oannot prove his title to pro¬ 
perty by his agent’s admission in his favour. 
(Scott-8milh and Martineau, JJ.) Maula 
Baksh v. Jafab agi Khan. 

4 Lah. L.J, 437. 

-—-8. 21 —Representatives — Co-defendants 

—Admissions if admissible against other 
defendants . 

A 2nd defendant’s plea was not made evid¬ 
ence at the trial by examining her or other¬ 
wise, it oannot be considered excopt with refer¬ 
ence to the determination of the extent if any, 
recoverable from her. a fortiori it cannot be 
considered against the defendants in the other 
suits. 20 I.C. 792, F. ( Oldfield and Tyabji , JJ.) 
SESHAGIR AIYANGAR v 8AEACHI. 29 I.C 924. 

--8. 21 —Representatives—Hindu rever¬ 
sioners— Admissions made by one when binding 
on others. 

A etatomont made by one reversioner is not 
admissible against another reversioner sinoe the 
latter does not derive hie interest through the 
former. 22 A. 33 ; 28 M. 57, Ref. ( Drake Brock • 
man, J.C.) Gulab Thakur v. Fadagi. 

68 1.0 . 666 . 

---8. 21— Representatives —Admissions— 

Parties and privies—Auction-purchaser. 

The reoital in a mortgage-deed and the admis¬ 
sions made by mortgagor while registering the 
dooument as regards the payment of considera¬ 
tion oau be admitted in evidenoe against a 
subsequent auotlon-purobaser of th6 mortgaged 
property. 6 C. 268; 17 All ;428 ; 20 All, 159. Rel. 
( Piggott , A.J.C.) Bayed Zahid a ia v. 
Budhbbm. 21 1.0, 694. 

-8. 21— Representatives—Admission of 

executant how far binds his representative. 
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Where the exeoution of a mortgage-deed and 
reoeipt of consideration is admitted by its exe- 
outants, their admission is evidence against the 
mortgagors and their representatives^ interest 
under 8 . 21 , Evidence Aot. Th 9 burden of pro- 
ving that the consideration was not as that- 
stated in the deed is on the axeoutants and 
their representatives in interest. 7 W R. 441 
F. ( Chamier , C.J. and Shar/uddm, J.) Padm 
Kumar v. MANHU SINGH. 39 1 0.633 = 

I P.L.W. 413. 

Miscellaneous. 

~ - S - 21 —Admissions of parties not to be 1 

lightly ignored. 

The admissions of parties are binding on 
them and Courts should not lightly go behind 
them. ( Arthur Wilson). DAMODAR Narayan 

u. Dalgliesh 38 Gal. 432 = 38 I A. 63 = 

19 C.W N. 349 = 9 M L T. 364 = 

8 A.L J. 441 = 13 C L J. 912 = 
13 Bom. L R. 396 = 9 I.C. 913 = 
(19111 2 M.W.N, 182 (P.O.), 

S. 21— idmtasions— Context — Evid¬ 
ence against person admitting. 

A party cannot disoonneot a so-oalled 
admission of his adversary from the oontext in 
whioh it appears and use a part of it in his 
favour. (Griffin and Chamier. JJ.) 8RI Ram 

v. Ram Lag. 18 1.0.878 = 

II A L.J. 299 

" ® 3 * 21 and 32 (2) — Debtor and credi¬ 

tor. 

Entries by a oreditor in the Samadaskat book 
of bis debtor mentioning the faot of the debt 
and the deposit of the title-deeds oome under 
8 . 21 (2). Admissions in the favour of the 
oreditor are not excluded, if admissible under 
8 . 32. ( Beaman. J ) Jethihai v. PUTLIBAI, 

17 I.C. 722 = 14 Bom. L R. 1020. 

- 8. 21—Deposition of insolvent under 

8. 96 of the Pres. Towns Ins. Act—Admissi¬ 
bility. 

The deposition of an insolvent examined 
under 8. 36 of the Aot and reduoed to writing 
is admissible as evidenoe against him in a 
criminal oharge. (1896) 2 Q. B. 260; 19 Ch. D. 
590, Ref. (Rankin, J.) In re, JOSEPH PERRY. 

21 Or. L.J. 78 = 94 1.0 . 478 = 

46 Oal. 996. 

——8. 21— Admissions — Bolenamah— 
Statements in. 

An admission by a party to a suit in the 
written statement and Solenamah by which the 
suit is compromised, does not lose its eviden¬ 
tiary value on the Solenamah being set aside 
at the instance of other parties. (Fletcher and 
Shamsul Buda, JJ.) Neamat UN-Nissa 
BIBI v, Gogam Pabrehation Kazi. 

22 C.W.N, 912 = 48 I.O. 601 = 

27G.L.J. 802. 
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laoeous. 

- Sa. 21 and 31— .Admission of title and 

the binding effect thereof on party admitting. 

A mere admission bag not the effeot of 
oreating title though in the event of the title 
existing, it would have bound the party so 
admitting. ( Chatterjee and Newbould, JJ.) 
Hari Mohan Pal v. Kailash Chandra 
Dhur. 37 I.G. 983. 

-8b 21 (1) and 32 —Statement in sale 

certificate—Purchase of holding in execution 
of merely money decree against tenant by land¬ 
lord — Admissibility. 

Where the holding of tenants was purohased 
by the landlord in execution of a money deoree 
against them, a statement in the sale certificate 
as to the extent of their holding is a statement 
against interest, when they held land in excess 
of it, and henoe admissible in evidenos in 
favour of the landlord, 31 C. 360, Dist. ( Jlooker - 
jee and Beacheroft, JJ.) MADKI Biswas v. 
JAGAL1NDIA NATH. 24 1.C. 283 

-8. 21 — Statement as to rent payable 

—Admissibility of. 

A. reoital in a writ of attachment is not 
admissible in evidenoe in favour of the maker 
of the statement and as against persons who 
claim under an independent title. 31 C. 330, 
Foil. ( Mookerjee and Carnduff, JJ.) MOHU- 
ruddin Khan v sumera Giri. 

15 I.G. 840 

- S. 21—Admissions— Value of. 

What a party admits to be true may reason¬ 
ably be presumed to be so and until the pre¬ 
sumption is rebutted, the fact admitted must 
be taken to be established. 29 All. 184, P.C. 

( Pelman , J.) GlR SINGH v. Hernam SINGH. 

55 I.C. 191 = 1 Lah. 137. 

-B. 21—Admission—Pedigree. 

The admission of the correctness of a 
pedigree table by a person will be very strong 
evidence against him, though he will not be 
estopped from proving its mcorreotness. 
(Robertson and Chevis, JJ ) Chambela v. 
KUNDAN. 6 P.W.R. 1913 = 18 I.G. 611 = 

142 P.L R. 1913 

-8. 21— Admission—Evidentiary value 

of. 

An admission by a party i9 of muoh value 
as evidenoe against him, and may, if 
unexplained be even decisive. ( Wallis , C. J. 
and Aylmg, J.) SankaraCHarya SWAMIGAL 
v. Manali Saravana Mudaliar. 

51 I.C. 876. 

-8. 21 (1) and 8. 32 (5 )—Statement as 

to date of birth, when admissible. 

Statements as to the date of birth of a person 
contained in his deposition and in affidavits 
filed by him are admissible in evidenoe under 
8. 21 (1) read with 8. 32 (5) if made by a 
person having special means of knowledge 
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whether personal or hearsay. (Wallis, C.J. 
and Seshagiri Aiyar, J.) RAMANATHAN 

Chetty v. Murugappa Chetty. 

11916) M.W.N. 208 = 33 I.C 969 = 

3 L.W. 210. 

-8. 21—Admissions —Statements by 

postman in departmental enquiry — Admissi¬ 
bility. 

Oral and documentary evidenoe as to the 
statements of a postmao in a departmental 
enquiry are inadmissible in evidenoe in his 
absence. (Ayling, J.) In re KUPPILI PRAKASA 
ROW. 26 I.C. 307 = 16 Cr. L J 3. 

-S. 21— Admissions in criminal pro¬ 
ceedings. 

Admissions by the accused made before the 
beginning of the proceedings alone can be proved 
under S. 21, as in a oivil suit. ( Benson, Sun- 
dara Iyer and Phillips. JJ ) G. JERMIAH y. 

F.8. VAS 36 Mad. 457 = 10 M L T. 506 = 

(1911) 2 M.W.N. 576 = 12 I.C. 961 = 
12 Cr. L.J. 585 = 22 M L J. 73. 

-S 21— Admissions — Evidence—Title 

—Ownership of land. 

A plaiutifl is aot entitled to a declaration of 
proprietary right in the faoe of an admission 
by t,he plaintiff's predeoesaors that they had 
only kan and humki rights though the plaintiff 
may have evidenoe showing enjoyment no6 
ordinarily referable to the admitted rights. 
(Krishnaswami Iyer and Ayling , JJ.) CHERA 

Shankaranarayanappaya v. Secretary 
OF State. (1911) 1, M W. N. 91 = 

9 I.C. 329 = 9 M L.T. 218. 

-8. 21— Admissions — Voluntary — 

Effict of. 

Where in cross-examination a witness admits 
that a statement previously made by bim is 
false he ought to be asked in re-examination 
why ho made a statement whioh was false. 
The mere (aot that the witness acknowledges 
the previous statement to be false is no justifi¬ 
cation for rejecting such previous statement, if 
on other grounds the Court is able to reach the 
conclusion that statement is in substance true. 
(Lindsay, J.C. and Stuart, A J.G.) 8USHIL 
Chandra Lahiri v. Emperor. 

20 Cr. L.J. 463 = 51 I C. 449 = 

6 O L J. 210. 

-S. 22—Recital in bond—If admissible 

against representative of executant. 

An admission of reoeipt of consideration in a 
bond is evidenoe against the representative in 
interest of the executant of the bond. (Griffin 
and Chamier, JJ.) BEHARI Lal u. 
Makhdum Bakhsi. 33 All 194 = 

18 I.C 744 = 11 A.L J. 221. 

-8 22 —Admission in maker’s interest. 

A party cannot use in his favour an 
admieBion by his predecessor made in oyvn 


157 


CIVIL DIGEST, 1911—1923. 158 


EVIDENCE ACT (I of 1872), S. 23. 

interest, (Jenkins and Mookerjee, JJ.) 

Bejoy Chand Mohatap v. Kali Pada 
Chatterjee. 17 C W N 1013 = 20 l.C. 78 = 

18 Cr. L.J. 347 = 41 Cal. 57. 

--8. 23—Admission before arbitrators — 

Value of. 

An admission before an arbitrator is admissi¬ 
ble in evidence although it i9 for the Court to 
attaoh whatever weight it thinks proper to it. 
8. 23 of the Evidenoe Aot dops Dot apply to 
suoh admission. (Coutts and Das. JJ.) PUNJAB 
Singh v. Ramaitar Singh. 4 P L.J. 676 = 

52 I C. 348 = (1920) Pat. 52. 

-S, 24. 

Confession, acceptanoe in part. 
Confession, evidentiary value. 
Confession in police custody. 
Confession, what is. 

Inducement. 

Person in authority. 

Retracted Confession, 
Miscellaneous. 

Confession, acceptance in part. 

— — —Sb 24 and 29 — Confession — Accept¬ 
ance in part if may be accepted or rejected in 
part. 

A confession is an evidence for the prisoner 
as well as against him and must be taken 
altogether. But it is only where no other 
evideuoe is forthcoming that thisoan be pressed 
to the extent of requiring that no part be 
accepted as true without accepting the whole. 
26 W.R 15 Cc. aud 25 W.R. 23. Or , Foil. If 
other evidenoe incompatible with a part of the 
confession is on record, it may be relied on in 
preference to that part (Drake Brockman, J,C. 
and Prideaux, a.J.O.) Hasnu v. Emperor. 

53 1.0 145 = 20 Or. L.J. 7a7. 

-8. 24 -Confession—Acceptance in part 

— Confession—If must be accepted or rejected 
in entirely. 

Although a confession must be taken as a 
whole and considered aloDg with the admitted 
facts of the oa9e, the Court is at liberty to dis¬ 
regard any statement in th» confession whioh it 
disbelieves. ( Drake-Brockman, J C.) KAMODA 
v. Emperor. 46 I 0. 709 - 19 Or. L J. 785. 

-:-8a 24, 25 and 26 - Confession, accept• 

ance in part —Entire confession to be excluded. 

A Judge should deoido the question of admis- 
sibilty of oonfession first and then exclude it 
from the rooord if inadmissible and keep its 
terms from the assessors Inadmissible confes¬ 
sion would be inadmissible wholly. (Parlett. J.) 

Nga Ba v. Emperor. 88 I 0 767- 

18 Or. L.J 383. 

Oonfeaalon, evidentiary value. 

--Sa. 24 and 25 — Confession—Eviden¬ 
tiary value—English law —Statement by accus¬ 
ed — When admissible. 

Under the English Criminal Law, no state¬ 
ment by an aooused is admissible in evidenoe 
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against him unless it is shown by the prosecu¬ 
tion to have been a voluntary statement, in the 
sense that it has not been obtained from him 
either by fear of prejudice or hope of advantage 
exeroised or held cut by a person in authority. 
The fact that a statement was made by an 
aooused person under circumatanoea of hope, 
fear, or otherwise, striotlv spenkiDg, goe9 only 
to minimise its weight The rule by whioh, is 
exoluded evidence of statements made by a 
prisoner, when he has been induoed to make 
them, by hope held out or fear inspired by a 
person in authority, is a rule of polioy. (Lord 
Sumner). Ibrahim v. Emperor. 

18 C W N. 705 = 15 Cr. L J 325 = 
23 l.C. 678=1 L W. 989 (P C ) 

-S. 24 —Confession—Evidentiary value 

— Corroboration. 

The law does not require that the oonfession 
of an aooused parson should bo corroborated 
before it oan be acted upon. It is for the Court 
to decide whether it believes a oonfession or not. 
(8luart and Wallach. JJ.) EMPEROR y. 
Dhani. 52 I C. 881 = 20 Cr. L J. 721. 

-S. 24— Confession—Evidentiary value 

— Admissibility. 

A confession is admissible only when it is 
voluntary aud made without any pressure. 
(Griffin and Charnier, JJ.) EMPEROR v. 

GULABU. 35 All 260 = 14 Cr. L.J. 211 = 

19 l.C. 307 = 11 A.L J. 286 

-S8. 21 and 23 -Confession- Evidentiary 

value—Voluntary—Evidence of Magistrate. 

Where the Magistrate in whose presenoe a 
oonfession was made is oalied as a witness and 
Bwears that the etatement was made before him 
freely and willingly aud not in the presenoe of 
a polioemao, the confession is voluntary and 
reliable. (Rattigan, C.J. and Marlineau, J.) 
Daulat Ram v. Emperor. 

2 Lah. L J. 653. 

Confeiaion in Police Custody. 

See also 8. 26. 

-8. 24 -Confession in police custody — 

Presence of the police—Accessory after fact. 

The evidenoe was that the aocused was kept 
in charge of a Head Constable and was being 
questioned by the Sub Inspector and that after 
beiDg in that condition for 3 or 4 hours under 
the continued questioning to whioh he was sub¬ 
jected, he finally broke down and made a con¬ 
fession to tbe Magistrate at midnight. Held, 
that the ooofession was inadmissible under 
8. 24 of Evidenoe Aot as it was not voluntary 
A eeif-exoulpatory statement by an accessory 
after the fact is inadmissible in evidence. 
(Iluda and Rankin, JJ.) Emperor v. 
Pramatha Nath baochi. 30 Cr. L J. 803 = 

55 l.C. 282-21 G.L.J.256 . 
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-S. 24 — Confession in police custody — 

Inadmissibility of. 

When a confession was made after police 
custody for several days and protraoted 
consultation between the aooused and the 
investigating officers, and was subsequently 
retraoted the oonfession is inadmissible. 
(Richardson and Hilda , JJ.) MOBABAK ALI v. 
Empebob. 20 Cr. L J. 833 = 33 I.C. 929 = 

23 O.W.N. 888. 

3* 24 —Confession in police custody — 
Admission—False defence. 

Any statement made to the Police to the 
effect that an artiole produced by suspeoted 
men really belonged to the deceased does not 
amount to a confession but to an admission 
because the defence is not always stated during 
police enquiry. I Chevis and Abdul Qadar, JJ.) 
Shua Din v. Empebob. 3 Lai. L.J. 128. 

8- 24 —Confession in police custody — 
Retracted — Corroboration. 

A oonfession by an aooused person made 
after he has been for a considerable time m 
police oustody and subsequently retracted 
ought not to be aoted on without corroboration. 

( Coutts and Adami, JJ.) Rusna Telli v. 
Empebob. 54 l.o. 881. 

-;-8s. 24, 23, 26, and 27 — Confession in 

police custody and statements, by one accused 
against another. 

Statements made to polioe, while in oustody 
are not admissible ovidenoe, though those 
statements may be inoriminating. A state¬ 
ment made by the aooused against another, and 
a confirming statement made by another aoou¬ 
sed, when questioned by Police before the 
Headman are exoluded by the above sections of 
the Aot; and 8. ‘2a does Dot admit as legal 
evidence an incriminating statement to Head¬ 
man at the latter's suggestion to speak the 
truth, lest witnesses for the other sido may let 
it out when oalled. ( Coxe , C. J.) Zeta v. 
Empebob. 18 Cr. L.J. 106 = 37 I.C. 314 = 

10 Bur. L T. 270. 

Confession, what is. 

-8. 24 —Confession—What is—Accused 

on trial—Evidence of identification, 

A oonfession made voluntarily in the sense 
that it was made spontaneously and without 
any inducement is admissible in evidence 
under S. 24 ol the Evidence Aot. Since an aoous¬ 
ed person cannot give evidence while on his trial 
secondary evidence of identification by him is 
inadmissible. (Walsh. J.) KHETAE v. Em 
PEROB. 43 A. 300 = 21 A. L.J. 143 = 

24 Or. L J. 526 = 1923 A 362. 

-8. 24 —Confession, what is— Cr, P, C., 

St. 164 and 339 (2). 

Any statement by a person which would 
suggest an inference as to his guilt may be a 
oonfession within 8. 24 of the Aot. Where a 
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oonfession recorded under 8. 164 of the Cr. P. 
G., was prooured by a Police Officer by the 
offer of an inducement, it is inadmissible under 
S. 24 of the Evidence Act. Per Shah, J. — 
8. 24 will apply even if the person confessing 
was not acoused person at the time of confes¬ 
sion. It is sufficient if he ultimately becomes 
an accused person with reference to the charge 
in respect of whioh he i9 said to have confessed. 
Though a statement of an approver may be 
given in evidence against him under 8. 339 (2) 
of the Cr. P.C., it oannot be said that the 
operation of 8. 24 is altogether excluded. If it 
is shown that some influence was proceeding 
from some authority, simultaneously with 
the legal tender of pardon, whioh would 
invite the application of 8. 24 of the Evidence 
Aot, then the oonfessional pari ol the state¬ 
ment would be inadmissable by virtue of the 
seotion. Per Heaton , A.C.J .—(Hayward, J. 
Semble) : —A statement falling within 8. 339 
-2; of the Code is beyond the operation of 
8. 24 of the Evidence Aot. (Heaton, A.C.J.* 
Shah and \Hayward, JJ.) EMPEROR v. 
CUNNA. ( 22 Cr. L.J. 68 = 59 I.C. 324 = 

22 Bom. L.R. 1247. 

Inducement. 

- 8a. 24 and 30 —Inducement of pardon 

— Admissibility against co-accused. 

In three oases, each of them involving a 
large number of alleged daooities, the accused 
were tried together for participation in three 
separate daooities, committed at different times, 
and at different places, but round about the 
same season and round about the same neigh¬ 
bourhood. One of the aooused was informed 
by the Magistrate that if he made a voluntary 
confession whioh was found to be full and true, 
his prayer for beiDg made an approver would 
receive due consideration and eventually ho 
made an elaborate statement amounting to a 
oonfession under 8. 164, Cr. P. Code. He was 
subsequently tried and oonvioted and his 
confession was used not only against himself 
but against the other aooused. Held that the 
oonfession was inadmissible under 8. 24 of the 
Evidenoe Aot and as it formed the main reason 
lor the oonviotion of the other aooused, their 
oonviotion oould not stand. ( Walsh and 
Kanhaiya Lai, JJ.) Tara v. Empebob. 

45 A. 633 = 21 A L J. 583 = 

24 Cr. L.J. 785=1924 All. 72. 

-3. 24— Inducement — Accused confes¬ 
sion that the confession is under inducement. 

Where the aooused whose oonfession is 
being recorded informs the Magistrate that 
he is making the confession under inducement, 
the oonfession is not admissible, and oannot be 
allowed to go to the Jury. Whether there was 
inducement or not is immaterial. ( Macleod 
O.J. and Shah, J ) DlNANATH 8UNDRAJI v . 

Empebob. 45 Bom. 1086 = 

60 I.C. 1006 = 22 Or. L.J. 818 = 

28 Bom. L.R. 338. 
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-S. 2 \—Inducement—Confession sus¬ 
pected to be obtained by—Burden of showing that 
it was truly made on prosecution . 

If in the oiroumstanoes of a case it appears 
to the Court that there is reason to suspeot 
that the confession was obtained by ioduoement 
so as to bring it under the provisions of S. 24, 
the prosecution must ehow that the confes¬ 
sion was freely made, Otherwise it oannot be 
admitted in evidence. (Newbould and Suhra- 
wardy, JJ.) ASHOTO DOTT V. EMPEROR. 

68 1.0. 413. 

-S, 24— Inducement—Threat to put the 

woman to trouble and offer of pardon. 

A statement to a Magistrate by an aooused, 
through (ear caused by a throat that his 
females would be troubled, h inadmissible 
and a statement under the belief that the 
acousad would be offered a free pardon n also 
inadmissible. (Walmsley and Huda, JJ.) 

Emperor v. anant Kumar baner.ii. 

22 Cr. L J. 225=60 1.0. 417 = 32 C.L.J. 204. 

-8. 21— Inducement, threat , etc. 

K as a witness made a statement implicating 
himself, in the trial of one V. He was then 
made a oo-aooused. It was found that the 
statement was made undor circumstances 
mentioned in 8. 24 of the Aot. Held, that the 
statement was irrelevant ■ against him. (Reid, 
C.J. and Johnstone. JJ.) Emperor v. 
UMADA. 9 P.R 1911 Cr. = 166 P.L R. 1911 = 

10 1.0. 340 = 12 Cr. L J. 267 = 

22 P.W.R. 1911 Cr. 

Poraon in Authority. 

-8. 24—"Person in authority .” 

The test as to whether a person is a person 
in authority, ie whether that individual had 
authority to interfere with the matter and bad 
any oonoern or interest in it sufficient to give 
him that authority. Police Patel in a village 
is such a person. 9 B.H.o. 368 at 969 Foil. 
(Batchelor and Hayward, JJ.) Fakira 
APPAYA v. Emperor. 40 Bora. 220 = 

17 Cr. L.J. 133-33 I 0. 309 = 
17 Bora. L.R. 1039. 

• 

-8. 24— Person in authority, 

A collecting panohayat and an assistant 
panohayat who have taken part in holding the 
enquiry into the oiroumstanoes under which the 
offenoo has been committed constitute " person 
in authority " withiu the meaning of 8. 94 of 
the Evidence Aot. Where in answer to a 
question to the aooused whether he would be 
saved from the oonsequenoe of his aot if he 
oonfesaed, the assistant panohayat gave him an 
assurance that he would be let of! if be disclosed 
everything and the oonfession by the aooused 
was mado as a result of suoh assurance the 
oonfession is inadmissible In evidenoe. The 
aooused in this oaso made a confession to the 
assistant panohayat before his arrest, on first 
January, 1929. The aooused was thereupon 
kept in custody till the next day when the 
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police formally arrested him and sent him 
before a Magistrate. The Magistrate recorded 
his oonfession on the 4th of January. Held, 
that the improper influence of the assistant 
panohayat oontmued up to the time when the 
oonfession was made aud it was consequently 
inadmissible in evidenoe. (Sanderson, O.J. 
and Panton, J ) EMPEROR v. GaNESH 
Chandra Godab. 90 C 127 = 

24 Cr. L.J. 760= 1923 Cal. 458. 

-S. 24 —Person in authority—Meaning 

of — Prosecutor—Doubtful circumstances—Onus 
on prosecution. 

The words "person in authority” in 8. 24 
inolude the proaeoutor. If in the oiroumstanoes 
of a case it appears to the Court that there is 
reason to suspeot that the ooulession was 
obtained by inducement, it is for the prosecu¬ 
tion to show that the oonfession was freely 
made, otherwise it would uot be admissible in 
evidenoe against the aooused. (Newbould and 
Suhrawaray, JJ.) ASHUTOSH DUTT v. 

Emperor. 68 I 0. 413 = 26 C.W.N. 84. 

-S. 24 —Person in authority—Confes¬ 
sion to excise superintendent— Admissibility of. 

A oonfession made by an aooustd to the 
Superintendent of exoise in a trial for illicit 
possession of opium is admissible, provided no 
inducement, threat or promise, was held out to 
the aooused for making the oonfession. (Chitty 

and Smilher, JJ .» Rokun ali v. Emperor. 

19 Cr. L.J. 524 = 45 I C 28i = 

22 C.W N. 451. 

- 8. 21 —Person in authority—President 

of Panohayat if — Confession. 

The president of a panohayat whioh was to 
oousider a case is a person in authority within 
8 24, and oonfoeBion made to him is not there¬ 
fore admissible in law. (Chitty and Walmsley , 
JJ ) EMPEROR U. AUSHI BlBI. 

23 O.L J. 477 = 33 I.C. 828 = 17 Cr. L J. 188 = 

20 C.W.N. 512. 

--S. 24 —Person in authority— Lambar- 

dar—Confession induced by threats —^dmisai- 
bility. 

A Dambardar is a "person in authority” and 
a oonfession which is the result of threats used 
by him is inadmissible under 8. 24. (Scott- 
Smith and Abdul Raoof, JJ.) MuhamMaDaB 
v. Crown. 

4 Lah. L J. 238 = 1922 Lah. 263. 

-Ss 24 and 25 —Person in authority— 

Confession to Zaildar. 

A oonfession mado by a suspected person 
regarding his guilt (murder oase) on an induce¬ 
ment of the Ztildar that his own (Zaildar’s) 
brother had put off in a murder oase on making 
a dean breast of tho matter, is inadmissible, as 
the aaildar, was a leading man holding respon¬ 
sible post. (Johnstone, C.J. and Chevis, J.) 
KARAN SINGH V. EMPEROR. 

32 P.W R 1918 Cr.-16 Or. L J. 226- 
2# P.R. 1916, Or. -34 I 0 . 642- 

183 P L.B. 1916. 
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A uthority. 

-S. 2 1—Person in authority—Lam- 

bardar — Ziildar. 

A Zaildar or Lambardar ia an offiaer who is 
to help the police ia their investigation. A con¬ 
fession made to suoh an officer, who promised 
the release of the aocused, is not admissible in 
evidenoe (or it ia a promise made by a person in 
authority. (Reid, (J J. and Rattioan, 0.) 

Kutab alio. Emperor 14 P R. 19il Or. = 

12 I.C. 973 = 12 Or. L J. 597 = 
42 P.W R. 1911 Or. 

-3.2 \—Person in authority —Ziildat 

Admissions made to a Zaildar must be left out 
when the Zaildar told the aoouaed before their 
statements were reoorded that they would 
get some benefit from Govt, if they spok Q the 
truth. (Remington and Shahdin, JJ.) MUT* 
saddi v. Emperor. 221 P L.R. 1911 = 

12 1.0 642 = 12 Or. L J. 531 = 
87 P.W.R. (Or.) 1911. 

-3. 21 —Person in authority — Confes¬ 
sion to panchayatdars — Admissibility. 

1 iPanohayatdars do not oome under the defi¬ 
nition of “ persona in authority ” in S. 21 of 
Evidenoe Aot and hence confession made to 
them are admissible. (Rrishnan and Wallace, 
JJ.) Mulimayandi Trevan In re. 

48 M.L.J. 849 = 18 L.W. 886 = 1924 Mad. 230. 

-Sa. 24, 23 and 26 — Person in authority 

—Statement leading to direct inference of guilt 
—Military officer assisting in police investiga¬ 
tion—Statements mide at police search and 
before arrest — "Custody.” 

To constitute a 1 confession ’ under the 
Evidenoe Aot, it ia not necessary that the 
person oonfeBeiog should make a full and 
ezplioit admission of his guilt 60 clean as to 
leave no other hypothesis tenable. It is enough 
if they lead to an inference of guilt. The words 
“aocused person” in 8s. *24 to 26 inolude any 
person who subsequently beoomes aocused. 
provided that at the time of making the state¬ 
ment, oriminal prooeediDgs were in prospeot. 
The expression “ person in authority ” has a 
wider meaning than the aotual proseoutor and 
the test is, has the person any authority to 
interfere in the matter and any oonoern or 
interest in it, sufficient to give him authority, 
8 B.H.O.R. 359; 8 Bom, L.R 507; 26 I.C. 16L, 
Ref. (Ayling and Phillips, JJ ) SMITH v. 
Emperor. 43 I 0. 608 = 19 Cr. L.J. 189. 

-3. 24— Person in authority — Thugee, 

A oonfession made to a Thugee by an acoused 
who had been sent for by the former after being 
told that he would not be punished if he was 
not a party to the oflonoe is irrelevant and 
inadmissible in evidenoe as the Thugee is a 
person in authority within the meaning of 
8. 24 of the Aot and wbat the Thugee told him 
was an inducement to make a statement. Other 
answers and questions based on the inadmissi- 


EVIDENOE ACT (I of 1872), 3 24-Retracted 
Confession. 

ble statement are also inadmissible. (Fox, C.J. 
and Parlelt, J ) Nga Kya THIN v. EMPEROR. 

15 Cr. L J 681 = 8 Bar, L.T 39 = 
26 I.C. 129= 8 L.B.R. 94. 

-Ss. 24, 25 and 28 — “ Person in 

authority ” explained, 

8. 24 refers only to a person in aotual autho¬ 
rity, the test being toe possession of some 
power or control over the accused with reference 
to his case. Neither a oo-villager, nor a 
Zamindar is a person in authority unless the 
Zamindar is direoted by the poiioe to investi¬ 
gate. (Hayward, J.C. and Fawcett, A.J.O.) 
Laung v. Emperor 18 Cr L J. 58 = 

37 1C, 42=10 S L R. 140. 

- 3, 24 —Person in authority — Zamin- 

dars. 

A oonfession to certain Zamindars sent 'or 
that purpose by the poiioe who held out an 
inducement to the accused, that they would 
save him, is inadmissible under 8. 24, because 
they were investigating the offence just like 
policemen and must be considered to be persons 
in authority who procured the confession by 
their inducement and promise. (Hayward, J.C, 
and Legaatt. A.J.O.) Imperator v. Dabud. 
12 Cr. L.J. 119 = 9 I.C 718 = 4 SLR. 209. 

• 

Retracted Confession. 

-S. 24 —Retracted eonfestion — Proper 

time—Duty of Court. 

Where the confession of guilt was retracted, 
the proper lime to take into consideration such 
a oonfession, oomes after the Court is ia pos¬ 
session of the entire prooeoution evidence and 
oan estimate what the effeat of that evidenoe 
would be, considered apart from any statement 
whioh the aocused person or persons may 
from time to time have made. (Piggot and 
Walsh, JJ). 8UKHNIA v. EMPEROR. 

20 A.L J. 669 = 24 Cr L.J. 609 = 1922 All. 266. 

-Sa. 24 and 30 —Retracted confession — 

Statement by a convict implicating another — 
Admissibility. 

• 

A oonvioted prisoner undergoing a term of 
imprisonment made a statement before a 
Magistrate implicating the petitioner in the 
offence for which he had been oonvioted. But 
when he was examined as a witness he denied 
the implication of the petitionee. Held, the 
statement was not admissible in evidence. 
(Tudball, J.) Noob BijjiKhanu. Emperor. 

18 A.L.J 87 = 84 I.C. 893 = 
2 U.P.L.R. (H.C.) 37. 

-8. 24 —Retracted confession. 

Per Shah, J.—A retracted oonfession carries 
much less weight than one which has been 
adhered to. Per Crump, J. —A confession ic 
after all an evidenoe in so far as it bears upon 
the crime into which the Court is at the time 
enquiring and oiroumstauoea corroborating the 
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oonfession in material points ate themselves 
equally immaterial. ( Shah and Crump, JJ ) 
GANGARAM V. IMPERATOR. 22 Cr. L.J. 529 = 

62 1.0. 345 = 22 Bom. L B. 1271. 

-S. 24 —Retracted confession — Confes¬ 
sion — Value of, as evidence. 

It cannot be laid down as an inflexible rule 
that a confession made by a prisoner cannot uu 
aoacpted as evidenoa of his guilt without in¬ 
dependent oorroboration evidence. The weight 
to be given to euob a confession must depend 
on the oiroumstances under which the confes¬ 
sion was originally given aud the oiroumatanoes 
under whiob it was retracted including the 
reasons given by the prisoner for its retraction. 
It is unsafe for a Oourt to rely ou and aot on a 
confession wbioh has been retracted ualess after 
a consideration of the whole of the ovidenoe in 
the oase, the Oourt is in a position to come to 
the unhesitating conclusion chat the oonfession 
is true, that is to say, usually unless the 
oonfession is corroborated by orcdible indepen¬ 
dent evidenoe. A retracted oonfeesion Bhould 
oarry practically no weight as against a person 
other than its maker. (Newbould and Pearson , 
JJ.) Emperor v. Biseswar Dey. 

24 Cr. L.J. 143 *26 O.W N. 1010 = 

1923 Cal. 217. 

-S. 24— Retracted confession. 

Even a retraoted oonfession is admissible in 
evidence but the jury must be allowed to deoide 
what value should be attaohed to it. ( Neicbould 
and 8uhrawardy, JJ.) ABDUL Salim v. 
Emperor. 49 Cal. f>73 = 26 G.W.N 680 = 

35 0 L.J. 279 = 23 Cr. L J. 637 = 

1922 Cal. 107. 

- 8. 24 —Retracted confession — Con¬ 
viction. 

It is very unsafe to oonviot an accused person 
upon a retraoted oonfession unless the confes¬ 
sion is confirmed by other evidenoe. (Baner- 
jee, J.) Har Prasad v. Emperor. 

30 1 0. 133 = 17 Or. L J. 453. 

- 8. 2ft —Retracted confession — Cor¬ 
roboration. 

A confessing prisoner should not be oouvictod 
upon a retraoted oonfession unless it is 
corroborated in material partioulars. Where 
it is a question of using a oonfession against a 
oo-aooused and the Oourt is not prepared to 
aooept tbo confession per se as sufficient, the 
oorroboration ought io be of the kind that not 
only confirms the general story of the crime 
but also unmistakably connects the oo-accuBed 
with the orimo. (Scoff Smith and Shadi Lai, 
JJ.) Emperor v Mussammat Jaw&i. 

19 P W R. (Cr.) 1918-44 I 0 179- 
19 Or L J 275 - 70 P.L.R, 1918. 

-Ss 24 and 2fl— Retracted confession. 

When a retraoted oonfeision is the sole 
evidenoo against an aooused, it oan be of but 


EVIDENCE ACT (I of 1672), S. 24 -Retracted 
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little value especially remembering the com¬ 
petition fora pardon which sometimes occurs 
where a number of persons are suspected of an 
offence and some have already oonfesaed or are 
believed to hav9 ooufessed. (Johnstone, G-J. 

and Chfvis, J ) Karam Singh v. Emperor. 

32 P.W.R. 1916 Cr =17 Cr. L.J. 225 = 
*26 P.R. 1915 Or =34 I.C. 642 = 

153 PL R. 1916, 

-S. 24— Redacted confession — State¬ 
ment made under grant of pardon—Where 
admissible—Conviction based on. 

A Court should Dot oouviot a person upon a 
statement made by him bat subsequently 
retraoted owing to a promise of pardon, in the 
absence of oorroboration in material partioulars 
unless the peculiar ciroumstanoes of making the 
confession or the reasons of retraction 6how the 
genuineness of the oonfession in spite of its 
revocation. ( Rattigan and Scotl-Smith JJ.) 
Khushi v. Emperor. 16 Cr. L.J. 815 = 

31 10 831=6 P.W.R, 1916 (Or.). 

-8. 24 —Retracted confession — Value of 

— Discovery of clothing — Statements under 
S, 288, Cr. P. Code — Value of. 

A confession made by an aooused before the 
committing Magistrate whioh he retracts both 
before and aiter commitment, is of no value as 
evidenoe against him. A oonviotion cannot be 
founded upon statements of witnesses under 
8. 288. Cr. P. Code, when they oame forward 
after the aooused confessed and gave only 
oiroumstantial evidence insufficient to oonneot 
the aooused with the commission of the orime. 
(Shah Din and Scott Smith, JJ.) Ghanwara 
v. EMPEROR. 10 Cr. L.J 612 = 30 I.C. 436 = 

13 P.W.R. 1918 (Ci\). 

-S. 24 -Retracted confession — Value~of 

—Against co-accused. 

It is not illegal to oonviot on the uncorrobo¬ 
rated oonfession of the aoousod provided the 
Court ia satisfied that it was voluntary and 
free, and it is immaterial from the point of 
view of pure legality that the oonfession has 
been retraoted. It is however not safe in 
general to ocoviot on an uncorroborated 
oonfession from the point of view of common 
experience and prudenos, and when it is a 
question of a oonfession against a oo-aooused, 
the oorroboration must not only oonfirm the 
general story of the orime but must dearly 
oonneot the oo-aooused with it. (Johnstone 
and Scott-Smith. JJ.) Jawan v. Emperor, 
201 P.L.R 1911 = 30 P R. 1914 Cr = 
23 1 0. 634 = 19 Cr. L.J. 626 = 
50 P.W.R, 1914. Cr. 

-8. 24 -Retracted confession — Proof 

of. 

Where the aooused taxes back the oonfeesion 
before the committing Magistrate and at the 
Sessions trial, it is not admissible unless the 
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Court is satisfied of its truth aud voluntary 
oharaoter. (A'rishnan and Wallace, 33.) BASI- 
REDD1 NARIaPPA V- EMPEROR. 

43 M L J 613 = 18 L W. 606 = 
33 M L T. H C. "17 = 83 M.L T. H C ) 156 = 
(1923) M W.N, 697 = 25 Cr. L.J. 210 = 

1924 M. 391. 

-8. 24— Retracted confession —Value of 

— Corroboration, if necessary. 

There is no rule of law requiring a retraoted 
confession to be supported by corroborative 
evidence in material particulars. The use to 
be made of suoh a oonfeesion is more a matter 
of prudence than of law. 13 C.P.L R. 107, 
Foil. [Drake-Brockman, J.C.) BHADDU v. 
Emperor. 46 1.0. 1008 = 19 Or. L.J. 861. 

-Ss 24 and 27— Retracted confession — 

Inducement or pressure—Information given by 
accused to Police Officer on threat, admis¬ 
sibility of—Confession retracted disagreeing 
zoith other evidence in case., 

On aooount of the fact that a Police Officer 
got by means of threat an information from a 
prisoner which would incriminate the latter, 
the information is not admissible in evidence. 
An accused’s confession subsequently retraoted 
and not squaring iwith the other evidence 
in the oaBe cannot be pressed as strong evidenoe 
against him. (Lindsay, J.O. and Kanhaiya 
Lai, a. J.C ) Emperor v. Tilak. 

17 Cr. L J. 33 = 32 I.O. 321 = 2 O.L.J. 468. 

-8. 24— Retracted confession — Eviden¬ 
tiary value. 

Even in the case of a retraoted confession if 
the Court is satisfied that it was made volun¬ 
tarily aud it is true, it must act in that belief 
so far as that acoused is oonoerned, in absenoo 
of evidence as to coercion by the police. 
tAdami and Das, JJ.) BIBARI ADARKI v. 
EMPEROR. 60 I 0 789 = 22 Cr. L.J. 293. 

-3. 21 —Retracted confession. 

A retracted confession uncorroborated in 
material points by other reliable evidenoe, is 
of no value. Conviotion on it would be bad. 

(Jwala Prasad, J.) Raghu Bhumiji u. 
EMPEROR. 8PLJ 430=53 1.0 49 = 

21 Cr. L.J. 705 = 1 P L.T. 241. 

-8. 24 — Retracted confession — Un 

corroborated — Conviction, 

A oonviotion whioh has for its foundation an 
uncorroborated oonfession is not bad, if the 
surronnding oiroumstanoes point to the oon¬ 
fession being voluntarily given by the oon- 
fessor, and there is no evidence of coeroion 
either by the Police or any other person. The 
voluntary character of the oonfession would 
not be lost by the faot that the oonfeesion was 
retraoted before the committing Magistrate. 

(Mullick and Atkinson, 33.) Sheo Prasad 
jcoeri t>. Emperor. 52 I c bo = 

20 Cr. L.J. 562. 


EVIDENCE ACT (I of 1872), S. 23-“ Police 
Officer,” Meaning. 

Miicellaneous. 

8. 24— Evidence obtained by torture— — 

Effect of. 

Evidenoe obtained by inflioting punishment 
in order to extract evidence from the deponent 
has no value and it defeats its owu ends. A 
oonduot of this kind on the part of the police 
offioers stands the obarge of severe condemna¬ 
tion. (Walsh, J.) Gokuii Singb v. Em¬ 
peror. 83 I C. 527 (All.) = 17 Cr L.J. 381. 

-3. 24 —Burden of proving induce¬ 
ment—Confession— Retraction of—Ill-treatment 
and inducement—Onus. 

Where an acoused when retracting a con¬ 
fession alleged ill-treatment and inducement by 
the polioe to extraot the confession, the onus 
is on him to prove suoh ill-treatment and 
inducement. ( Chitty and Smither, JJ.) EM¬ 
PEROR v. KABILI KATONI. 19 Cr. L J. 959 = 

47 1 C. 811 = 22 Q.W.N. 809. 

-3. 24—“ Appears ”—Meaning of. 

It is not possible for a Court to ?av that the 
making.of the oonfession “ appears ” to it to 
have been oaused by any mduoemeut, threat, 
or promise exoept upon evidence whioh is 
before ,the Court. The inference may be 
suggested by the oonfes9icn itself, or by the 
evidence of the prosecution, or by the evidenoe 
adduoed by the aooueed person, or by surround¬ 
ing oiroumstanoes which the Court is always 
bound to take into consideration : but the 
conclusion oannot be reached cn surmise or 
ooDjeoture (Das and Aaami, 33.) EMPEROR 
v. DEWANKAHAH. 4P.lt. 186 = 

24 Cr. L.J, 497=1923 P. 13. 

-Ss. 24 and 27 —Confession of accused. 

relevancy of. 

Statements by an aooueed whioh are inadmis¬ 
sible under 8. 24 oannot be made admissible 
by 8. 27 unless the porson giving information 
was aooused of an cffenoe and was in the 
custody of the polioe officer. ( Saunders , 
A.J.C,) Emperor v. Nqa aung Ha. 

17 Or. L.J. 4C2 = 35 I C. 962 = 
(1916; II U.B.R. 114.. 

-8. 23. 

“ Polioe Officer,” Meaning. 
Miscellaneous. 

“ Police Officer ” Meaning. 

-Ss. 25 and 30— Police officer, meaning 

—Excise Officers — Self-exculpatory statements 
—Retracted statement—Value of. 

Statements made to Exoise Officers oould not 
be rejected nnder 8. 26 of the Evidence Aot as 
the Exoice Officers are not polioe offioers. Even 
a retraoted confessiou is admissible against 
the oo-aooueed though its weight is small To 
determine whether the statements were con¬ 
fessions, the whole of the statements must be 
taken into consideration and the statements in 
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EVIDENCE AOT (I of 1872», 8. 23—" Police 
officer, ” Meaning. 

question being self-exculpatory were inadmis- 
eible against the appellant. ( Sanderson , C J. 
and Beachcroft, J.| au Poonq Chinaman 
v. emperor 45 Cal. 4tt = 2a C.W.N. 834=. 
48 1.0. 504 = 20 Cr. L J, 24 = 28 O.L J. 103. 

" S. 25 —Police Officer — Meaning. 

Quaere. —Whether Excise Officers who have 
large powers of search, arrest and detention are 
to be regarded as police offioers within the 
meaning of 8. 25 of the Evidenoa Act. tTeunon 

and Choudhury, JJ.) Muhammad Ibrahim 
v. Emperor. 18 Cr. LJ 609 = 

39 I.C. 977 = 21 C W.N 694. 

--S. 28 —Police Officer—Meaning—Con' 

fession to Excise Inspector — Admissibility. 

Statement by an aooused to the Exoise 
Inspector that the opium found in his house 
tvaa his, though in the nature of a confession 
was admissible in evidence, the Excise Ins¬ 
pector not being a Police Officer. (Shah Din 

and Chevis, JJ.) Emperor u. Wazir Singh 

3 P R 1918, Cr. = 19 Cr L.J. £64 = 
44 I.C. 888 = 133 P.L.R. 1918. 

~~~ -S. 25— Police Officer , meaning of— 

village officer in Punjab —Confession. 

4( c ^ e Punjab, village ohowbidac is not a 
Polioe Officer” or a person in authority 
within 8. 25 of the Evidenoe Act A confes¬ 
sion made by an aooused person toaobowkidar 
is consequently admissible. (Chevis and Leslie- 

Jones, JJ.) Khuda Baksh o. Emperor. 

19 Cr. L.J 32 = 41 I.C 84 = 
42 P.R. 1917 (Cr ). 

7 ' 8a 23 and 26 —Police Officer, mean¬ 

ing—Confession to foreign Police — Admissi¬ 
bility. 

A confession made to a foreign Polioe Offioer 
oannot be admitted in evidence according to 
8s. 26 and 26 of the Evidence Aot. 22 B. 235. 
Poll. ( Benson and Abdur Rahim, JJ.)* PUBLIC 

Prosecutor v. Veeraraghava Pillai 
13 Or. L.J. 629=13 I.C 800=11 M.L.T. 4G7. 

~~~ 8. 28 — Police Officer, meaning — 

Village kotwal. 

The Police Offioer in S. 26 does not inolude 
the village watchman or kotwal in Central Pro¬ 
vinces. (Hallifax, A.J O.) Bhagvatadin v. 
Emperor. 87 1.0. 88 = 21 Cr. L J. 868 

-8s. 28 and 27— Police Officer, meaning 

— Native states . Police Officer of—Confession 
—Discovery of fact in pursuance includes 
discovery of offender. 

The expression " Police Offioer ” in 8. 25 of 
the EvideDoe Aot is used in its usual and 
more comprehensive meaning, and includes 
Police offioers of the Native States as those of 
British India. A confession made to a Police 
officer In H.H. NiKam’s Dominions is not 
therefore, sdmisfible in evidence. 22 Bom. 235 
Poll The discovery of a person who is after¬ 
wards proved to oe a daooit is not the disoovery 
o! a faot within Q. 27. The test of admissibility 
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under 8. 27 of an information reoeived from an 
aooused person in the oustody of a Polioe Offioer 
is whether the faot as discovered was a direct, 
natural and necessary oonsequenoe of the in¬ 
formation so received. (Milira, Offg., A J O.) 
8alam v. Emperor. 19 Cr. L J. 79 = 

43 I.C. 111=14 N L R. 192. 

-S. 23 —Police officer, meaning—Village 

ckaukidars whether Police officers. 

Village ohaukidars must be treated ae Polioe 
officers within the meaning of 8. 25 of the 
Evidenoe Aot. (Lindsay, J.O.) Dal u. 
Emperor. 16 Cr. L.J. 82 = 26 I c 654 = 

1 O.L.J. 687. 

-Sa. 28 and 26 — Police officer — 

Member of Frontier constabulary is a meaning 
of Police officer. 

For the purpose of 8s. 25 and 26 of the Evi¬ 
denoe Act a member of the Frontier Constabu¬ 
lary is a Police officer and confession made to 
him while the accused was in his oustody and 
not in the presence of a M«gistrate is inadmis¬ 
sible, The term Police officer in this respeot 
must be construed not in any striot teohnioal 
sense but aooordiog to its most oompreheneive 
and popular meaning. The mere fact that 
the powers of the Police officers have not been 
actually oonferred on oertain members of the 
Frontier Constabulary does not make them 
any the less Police offioers. ( Pipcn , J.C.) 

Khwaja Uassan v Emperor. 

71 I.C. £60 = 24 Cr. L J. 136. 

Miscellaneous. 

-8s. 23. 27 and 30— Co-accused — State¬ 
ment by one to Police officer that stolen property 
is with the other — Admissibility. 

A statement made by an aooused to a Polioe 
offioer, if it doe9 not amount to a oonfession 
may nevertheless be used against him — If it 
amounts to a oonfession it must be exoluded 
from evidenoe altogether under 8 25 of the 

Evidenoe Aot, but in eiiber case it oan only be 
used against the person making it —A statement 
by one accused oan only be used against a 
oo aooueed if the provisions of 8. 30 are applic¬ 
able. Where in a oaee of dacoity against three 
pereonp, one of them mentioned to tbo 8ub- 
Inspeotor that stolen property would be found 
in tho house of the others, but on searoh 
nothing suspicious was found and then ho 
pointed out a dhupatla worn by one of the 
oo-aooused as part ol the dacoity, held, the 
statement did not amount to a confession and 
was inadmissible against the oo-aocused. 
(Ryves, J.) Ramhit v Emperor 

20 A.L J 178 = L R 3 A. 80 = 

23 Cr, L J. 193 = 1922 All. 24. 

- 8a. 28 and 27 —Statement to police— 

Discovery—Admissibility of document. 

The aooused oharged with the death of his 
wife presented himself at a Polioe Station and 
made a report, a reoord of whioh was entered 
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in the Police register. A Police officer proceed¬ 
ed to the house of the acou9ed and discovered 
in a room a corpse of a woman. Held. that 
under 8. 27 of the Evidence Act the Police 
officer was entitled to prove that the aooused 
oame to him at the time and place stated and 
said I have killed my wife: her oorpse is lying 
in my house,” and in consequence of this 
statement the woman’s corpse was discovered 
as indicated, but thereafter the defenoe ware 
entitled to require the prcduotion of the whole 
record and to insist upon the proof of it. 
(Piqgotl and Walsh. JJ.) 8URENDRANATH 
Mukerjee V Emperor. 19 Or. L J. 933 = 

47 I.C. 639 = 16 A,L J. 473. 

— 8s * 23, 26-Panchnamas—^dmissi- 

bxhiy— Record of accused's conduct— State¬ 
ment tn consequence of jvhick nothing was 
discovered. 

Courts should exolude from the record 
Panchnamas which contain statements by an 
accused person whioh are dearly inadmissible 
or whioh are of doubtful admissibility. ( Chan- 
davarkar and Heaton, JJ.) EMPEROR v 
RANCHHOD GOKAL. 12 Or. L*J 429 = 

11 I C. 613 = IS Bora. L R. 499. 

--S. 23 —Statements to Police officers 

The evidence of Police offizers as to state¬ 
ments made to them by certain persons is 

inadmissible. 

Statements made to the investigating Police 
officer by a relative of a person whose property 
was stolen, can however be used to contradict 
or corroborate the statement made by him in 
the Court of the Magistrate. ( Teunon and 
Ohose, JJ.) ashutosh v. Emperor. 

66 1.0. 513 = 34 C L J. S3. 

77" '®* Information given by accused 

himself. 

The aooused gave the first information about 
the murder on the morning following the 
murdor, and after statiDg the narrative prior 
to the night of ocourrenoe, confessed his orime. 
Held, that the first information was not 
entirely admissible, by virtue of 8. 25, yet it 
was admissible, when proved, as regards the 
eventB prior to the night of ooourronoe. ( Teunon 

and Ohose, JJ.) superintendent and 
Legal Remembrancer op Legal 

Affairs, Bengal v. Lalit Mohan 

SlNGHA ROY. 22 Cr. L.J. 5>2 = 

62 1.0, 378 = 23 CW.N. V88 

-8. 25 —Admissions and confessions. 

8. 25 exoludes only confessions and not 

every statement made to the police by the 
aooused. There is a distinction between 

admissions and confessions. The test as to 
the admissibility of statements made to the 
police is to ascertain the purpose for whioh 
they are used by the proaeoution. 8uoh state¬ 
ments are admissible if they are relied on. 

( Woodroffe and Mookerjte, JJ.) Emperor v 
Kangal Mall 18 Or. L.J. 7ii= 

26 I.C. 161 = 41 Oal 601. 
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" Si. 25 and 26— Statement by accused 

in presence of excise officers — Admissibility. 

A statement by an aooused arrested on.'a 
charge of unlawful ‘possession of opium to 
excise offioers, the polioe servants remaining in 
a room in another part of the house, is still a 
statement made while in Police oustody 
and therefore inadmissible. ( Teunon and 
Choudhury, JJ.) MUHAMMAD IBRAHIM v. 

Emperor. 18 Cr. L.J. 609 = 39 I.C, 977 = 

21 C.W.N. 694; 

-S. 25— Repetition of previous statement 

before Police officer — Scope. 

An incriminating statement was made to a 
witness in the absence of the police and subse¬ 
quently repeated before him and the Polioo 
officer: Held, the oonfession is undoubtedly 
admissible but the weight to be given to it is a. 
matter for consideration. [Broadway, J.) 
Wadhawa Singh v. Emperor. 

1923 Lah. 389 (2). 

-8. 25— Confession to police can be used 

to contradict judicial confession 

All that 8. 25 lays down is that a conftesion 
to the polioe 9hall not be used as against a 
person making it. It does not lay down that such 
a confession shall be inadmissible for all pur¬ 
poses. The confession to the police may be 
used for the purpose of arriving at a conclusion 
as to whether a subsequent judioial oonfession 
should be believed or not. ( Scott-Smith and 
Zafar Ali, JJ.) Gulab v. Emperor. 

1923 Lah. 313. 

-S. 25 —Report of confession before 

police. 

A report made to polioe amounting to a 
confession is Dot admissible in evidenoe against 
the person who makes it. (Scott-Smith and 
Brodway, JJ.) SlKANDAR v. Emperor. 

, 2d Cr. L.J. 83 = 48 I C. 883 = 

36 P.R. 1918, Cr. 

-8s. 23, 17, 19 and 21— Admissibility- 

of confession to police in Civil suit. 

Admissions oi guilt by one of the defts. in a 
suit, to a Polioe officer though not reoeiveablo 
in evidenoe in a oriminal trial, may be proved 
in Civil proceedings under 8s. 17, 16 and 21. 

(Rattigan and Leslie Jones , JJ.) BiSHEN Das 
v. Ram Labhaya. 103 P.W.R. 1915 = 

32 I.C. 18 = 187 P.W.R. 1918. 

-- — 8s. 23, 26— Confession of accused 

while in custody of jailor — Admissibility. 

A confession of the accused while in the 
oustody of the jailor and a police offioer does 
not fall under 8. 26 or 8. 25 and so is admis¬ 
sible in evidence. 20 Bom 795, Foil. 

( Kensington , C.J. and Shah Din, J.) Nadir 
v. Emperor. 214 P.L.R. 1914 = 

24 I C. £68 = 18 Cr. L.J. 480 = 8 P.R. 1914 Cr. 

-8. 25 — Confession in presence of Polite 

— Admissibility of. 

If an aocused person makes a oonfession to a 
private person in presence of the polioe iL. 



173 


CIVIL DIGEST, 1911—1923. 


171 


EVIDENCE ACT (I of 1872), S. 25-Miscel¬ 
laneous. 

oannot be admitted in °vioeuce against-him. 

(RatUgan, J ) Chaman v■ Emperor. 

320 P.L.R. 1913 = 21 I.C. 468 = 
14 Cr. L.J. 596= 37 P.W.K. 1913 Cr. 

-S. 25 —Statements against accused — 

Admissibility. 

A confession or statement which is inadmis¬ 
sible against the person making it, is in¬ 
admissible against a perecn implicated by it. 
Previous statements ol an approver to the 
police are inadmissible against the aooused 
under 8. 26 ol the Act. Per Miller and Abdur 
Rahim, JJ. — The confession that is excluded 
by 8. 26 is only the confession ol a person 
oharged wiih the cfienoe. (Benson, Wallis, 
Miller and Sundara Aiyar. JJ.) MUTBU- 
ELUMABASWAMI PlLLAI V. EMPEROR. 

35 Mad. 397 = 13 Cr. L J. 35? = 
(1912) M.W.N. 849 = 14 I C. 896 = 

12 M L.T, 1 (F B ). 

-8. 25 — Statement of approver to 

Police—Admissibility. 

The statements of approver to a Police Ins¬ 
pector being really confessions, are inadmissible 
against the acoueed under 8. 26 of the Evidence 
Aot. (White, C.J. and Sankaran Nair and 
Aylxng, JJ.) Emperor v. Nilakanta. 

35 Mad. 247 = (1912. M.W.N. 207 = 
13 Or. L.J. 305 = 22 M L J. 490 = 
14 I.C. 849 = 11 M L.T. 1 8pp. (S.B.). 

- 8 25— Admissibility of. 

Confession made to polioe ofiner is admissi¬ 
ble to prove the ownership of property regarding 
which ho is oharged. (Drake Brockman, J.C.) 
GANPAT v. BANI. 56 I C 62 = 

21 Cr. L J 414. 

---8. 25— Information by accused to 

Police Officer—Admission by accused of his 
guilt before Sub-Inspector — Admissibility. 

An admission made by the aooused of his 
guilt before a Bub-Inspector of Police is not 
admissible in evidence. (Lindsay, J. G. and 
Stuart, a.J.O.) Malik Husain v. Emperor. 
15 Cr. L.J. 474= 24 I.C. 662 = 1 O.L.J. 163. 

-8. 23 — Confession— Meaning — State¬ 
ment suggesting inference of guilt— Whether a 
confession. 

The word confession in 8. 26 is not restricted 
to actual admissions of guilt but includes 
inculpatory statements from whiob inferences 
of guilt oan reasonably be drawn or whioh sug¬ 
gest the guilt of the person making the state¬ 
ment. (Fux, C J. and Ormond, J.) Pan Gang 
v. Emperor. 42 I.C. 1002 = 19 Cr. L J 42. 

-B. 25 —Admission before Police — 

Relevancy. 

An admission made by the acoueed to the 
Polioe is inadmissible against him under 8 26. 
(Twomey, J.) Nga Tha Ku. v Emperor. 

17 Cr. L.J 31 = 36 I.C. 480 = 
10 Bur. L.T. 121. 
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- 8b 25 and 30 —Confession to Police — 

Admission by a person before he was accused of 
an offence—Admissibility. 

Accused was oonvioted on the evidence of two 
exoiee Sub-Inspeotore who stated that be offered 
them R 9 . 10 per ball of opium as a bribe to let 
him land from a 6teamer unmolested. Held 
that the alleged offer by the acoused amounted 
to an admission that he had a large quantity of 
contraband opium in his possession aud being 
an admission of an offence under the Opium 
Aot, was therefore a confession aod wan thus 
inadmissible under 8. 25 of the Evidenoe Aot. 
The test, whioh has to be applied in deoiding 
whether 8. 25, Evidenoe Aot, applies, is the 
position of the person at the time when it is 
proposed to prove the admission aud not his 
position at the time when he is alleged to have 
made it. A confession therefore made to a 
police officer by a person when he is not accused 
of any offence is inadmissible in evidence against 
him when be is aooused of an offence. A oon 
feesion made by an acoused person to a polioe 
officer might be admissible in favour of a oo- 
accueed but not against him. ( Twomey , J.) 

San Paw Aung v. Emperor 

13 Cr. L.J. 465=15 I.C. 303 = 5 Bur. L.T. 92. 

-S. 25— Scope. 

8. 26 only provides that a confession made 
to a police officer shall not be proved against 
the aooused. Suoh confession is admissible in 
evidence on behalf of another oo aooused, 
(Parltti, J.) Ebrahim v Emperor. 

12 Cr. L J. 79 = 9 I.C. 449 = 4 Bur. L.T. 9. 

-8b. 23 and 26— Confession by way of 

explanation , 

A statement made by an aooused person to a 
police officer by way of as explanation in order 
to exouipato himself m admissible in evidence. 
(Pratt, J.C. and Hayward, A.J.O.) Emperor 
v. AKHTIAR. 14 Cr. L J. 252 = 19 I.C. 508 = 

6 S L R. 143. 

-Si. 26 and 80 —Coniession — Admis¬ 
sibility. 

Where the oiroumstanoes of the case compel 
a tribunal to aot only upon a confession, and 
to rejeot all other evidenoe, the confession 
must be used Literatim et Verbatim, and due 
effect must be given to every statement in it 
whether in favour of the aooused or against 
him. (Walsh and Stuart, JJ ) Jagdeo v. 
Emperor. 18 Or. L J. 356 = 38 1 0.740 = 

15 A L J. 13. 

-8. 26 —Confession—Accused in the 

custody of the Police—Ex'ra Juaicial confes¬ 
sion. 

The aooused who was in the look up of the 
Magistrate under trial was sent up by the 
Magistrate to a hospital for treatment with 
two polioe men in oharge. The latter waited 
outside in the verandah. During his examina¬ 
tion inside the dispensary by the dootor, the 
accused made a oonfesaion within the hearinc 
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of the dootor. Held, that it was ezcladed by 
o. 26 as the accused was in polioe custody up 
o his arrival at the hospital and remained in 
that custody. 20 Bom. 795, Dist. Polioe Officers 
referred to in 8. 26 need not be investigating 
police officers. {Batchelor and Shah, JJ ) 
EMPEROR V. MaCLaN Gowda. 42 Bora. 1 = 

18 Cr. L.J. 981 *42 I.C. 597 = 

19 Bora. L R 683. 


t o • ®,\ Police pat3l —Confession- 
Inadmissible. 

A confession to Police Patel would dearly be 
invalid. <Batchelor and Hayward, JJ.) 

Emperor t>. Rama Dhan powar 

18 Or. L J. 740 = 31 I.C. 340 = 

17 Bora L.R. 898. 


“ " 26 —Confession before polioe— Not 

to be allowed to go in evidence. 

A polioe offioer when giving evidence has 
been improperly allowed to state that an 
admission of guilt was made by tho accused. 
Ulolmwnod and Chotterjee, JJ.) PAIMULLAH 
u. Emperor. 13 Cr. L.J. 127 = 13 I.c. 783 = 

IB O W N. 238. 

7~ 28 — Confession — Oral — Admissibi- 


A oonfession to be admissible in evidenoe 
need not bo recorded. It may be oral. It i 3 a 
relevant faot and may be proved by the Magis¬ 
trate to whom the oral confession was made. 
(Scott Smtth and Shadi Lai, JJ ) Peroz u 
Emperor. 19 Cr L.J. 681 = 

49 I.C. 843=11 P R. 1918 Cr. 

~ S«, 26, 27 and 30 — Statement made in 

police custody and before Magistrate—Admis¬ 
sibility — Co accused—Record of statement. 

Any incriminating statement made in 
writing by accused while in police ouetody 
whether amounting to oonfession or not, is not 
admissible either against him or against a 
person jointly tried with him, unless each 
statement has led to the disoovery of any faot 
mentioned in 8. 27 of the Evidence Act. Any 
deposition recorded by a Magistrate on solemn 
affirmation oan be admitted only agaiost the 
deponent and not against a oo-aocused and 
record of the statement made by Magistrate in 
a case he substquently commits to tho Sessions, 
must be in the form laid down in 8. 464, Or. 
P. Code and any defect in it oan be oured by 
aotual evidence of tho Magistrate. A oonfes¬ 
sion of an accused is not admissible against 
co-accused under 8. 30 of Evidenoe Aot if the 
former is oonvioted on his plea of guilty. 5 0. 
964 ; 6 A. 263, Ref. A plea of guilty can be 
allowed to be withdrawn if the aooused was at 
the time of making it, enfeebled by illness and 
was undefended. (Reid. O.J. and Rattigan. J.) 

Grown u. bhueiDam. 222 p l r. 1918 = 

28 I.C. 149 = 16 Cr. L.J. 297 = 

41 P W.R. 1914 Cr. 

— S. 26 —Confession while in police cus- 

tody. 


EVIDENCE ACT (I of 1872), S. 27. 

A oonfession while in polioe oustody is of 
little value. (Johnstone and Beadon, JJ.) 

Fatima v. Emperor. 10 P.R 1914 Cr.= 

29 1 0. 929 = 13 Cr. L.J. 613 = 

281 P L R. 1914. 

— -S. 26— Confession by accused — Ad¬ 

missibility of evidence of proof. 

Evidence to prove a oonfession made while 
an aooused person is in polioe oastody is inad- 
mifsible. A confession, though made in the 
presence of a Magistrate is of very little value 
when the. aooused is not aware of his presence. 
A oonfession made in the presence of a M*gis- 
trate though on leave, is nevertheless relevant 
ami admissible. (Reid. C J. and Rattigan. J.) 

Faizullahu. Emperor. 

38 P.L.R. 1914 = 22 1C. 130 = 13 Cr. L J. 6 = 

8 P.W.R. 1914 Cr. 

~~~ " 26 and 27 — Statement of accused 

while in custody of police, 

A statement of the aooused while in custody 
of the police as to the commission of the crime 
is inadmissible but a statement by him as to the 
stolen property beiDg found in a oertain place, 
is admissible. 31 M. 127, Foil. (Sadasiva 
Aiyar . J.) MaNJUNATHAYA v. EMPEROR. 

19 Cr. L.J. 933 = 24 I.C. 845 = 26 ML J 332. 

Ss. 26, 74 and 80 — Magistrate 

includes one in Native Slate, 

The word Magistrate in 8. 26 of the Evidenoe 
Act includes Magistrate, in Native State and a 
oonfession made before such a Magistrate is 
admissible in evideooe oercaioly under 8 74 as 
against the person by whom they were made. 

( Hallifax and Macnair, A.J.Cs.) Govind. v 
Emperor. 23 Cr. L J. 673 = 69 I C. 297 = 

i7 N.L.R. 113. 

S. .6 Cinfession made to a person 
in the presence of a police officer—Admissibility 

of. 

An accused a confession to seme person other 
than a police officer is admissible in evidenoe. 
(Lindsay, J.C.) Dal u. Emperor. 

16 Cr. L.J. 62 = 26 1 C. 654 = 1 O L J. 687. 

' S. 27— Confession to police — Use of. 

In a criminal trial when direot evidenoe is 
supplied against the accused then come 3 the 
lawful utility of a confession to the polioe. The 
defence, under these oiroumstanoea, oan 
examine, for instance, an approver’s story. It is 
according to 8. 27 of the Evidenoe Act 

information that points out and leads to the 
disoovery. (Walsh, J.) SUBEDAR v EM. 
PEROR. L.R. 4 A. 210 (Cr.) = 1924 AH. 207- 

—;-S. 27 —Information not leading to 

discovtry. 

Statements leading immediately to tho dis¬ 
oovery of property ace properly admissible. 
Other statements connected with the one thus 
made and immediately, but not necessarily 
or directly connected with the faot discovered 
are not admissible. 11 B. H. O.R. 242, Rel. 

A person aooused under 8. 323, I.P.O. pointed 
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out duciog the polioe investigation a Dhaiura 
tree and said that he had taken the fruit of it. 
The statement was inadmissible. (Knox, J.) 

Emperor y. Panchu. 17 Cr. L J 8 = 

32 10 138 = 13 A.L J. 1077. 

“ S- 27 —Information not leading to 
dtsctvery. 

Where the finding of a oorpse was due not to 
anything that the aooused had said but to his 
oonduot in pointing out that plaoe. a record of 
the aooused’s oonduot is admissible in evidence. 
But statements of the aooused in oonsequenoe 
of which nothing was discovered should not be 
admitted in evidence. (Chandavarkar and 

Heaton, JJ.) Emperor y. Ranohhod Gokal. 

12 Oe. L.J. 429 = 11 I G. 6i3 = 

13 Bora L R. 439. 

-S. 27 —Discovery, meaning of. 

The diaoovery referred to in 8. 27 means 
discovery to or by Polios officers and facts 
already known to persons ocher than polioe 
officers may be said to be discovered iu oonse¬ 
quenoe of information received. (Teunon and 
' Ohose , JJ.) SUPERINTENDENT AND LEGAL 

Remembrancer oe Legal affairs. 
Bengal y La lit Mohan Singh Roy. 

22 Or. L.J. 582 = 62 1.0. 578=23 C.W N.788. 

-8s. 27 and 26. 25 and 24 —D.scovery 

in pursuance of confession— Police officer— 
Admissibility of statement. 

When a oonfeasion as a whole is esoluded 
whether by reason of 8. 26 or 25 or 24, so 
muoh of the information, given by the person 
making the confession when the acoused was 
in custody, as distinctly relates to a relevant 
aot theroby discovered, becomes admissible, 
When che aooused himself produced the articles 
said to be discovered, so muoh of the informa¬ 
tion as seL the police in motion and led to the 
disoovery is admissible. Per Lluda, J. —Uuder 
8. 27 only so much of the information, whether 
amounting to a confession or not, as relates 
distinotly to the faot thereby discovered may be 
proved. Even if a single statement contains 
more information thau what is contemplated in 
8. 24, the statement is noc to go in as a whole 
nor is it to go in as a statement at all, but 
what is admissible is the parlioqlar informa¬ 
tion given by the statement whioh led to the 
disoovery. 8. 27 of the Evidenoe Aot, qualifies 
not only 8s. 25 and 26 but also 8. 24, all three 
of whioh lay down general rules excluding 
confessions and the same broad grounds 
underlies all tbo three. I Teunon and Huda. JJ.) 
amiruddin y. Emperor. 45 Gal. 557=* 

22 OWN. 213 = 44 I.O. 821 = 
19 Or. L.J. 303=27 C.L.J. 148. 

-8. 27 — Scope. 

If the recoveries were made in oonsequenoe 
of information supplied by the aooused, the 
statements made by them are admissible 
•under 8. 27 of the Indian Evidenoe Aot. 
{Moti Qagar, J). A LI AHMED U. EMPEROR. 

1923 Lah. 424 


EVIDENCE AOT (I of 1872), S. 27. 

-S. 27 —Information by accused —Dis¬ 
covery—Arms Act, 8. 20 . 

Petitioner was neither aooused nor in custody 
when he gave information which led to the 
discovery of a title. One of the prosecution 
witnesses deposed that the petitioner said 
where the i ill a had been buried, the other 
deposed that ho said " I buried it.” Held, 
in the absence of any other evidence of pos¬ 
session by the petitioner, it oannot be presum¬ 
ed that beoause he knew where the rifle was, 
he had oonoealed it himself. ( Campbell . J.) 

Kbuda Bakbsh y. Emperor. 

1923 Lah. 238 (2,. 

-S. 27 —Confession after discovery of 

property not admissible. 

Whero property had been dug out by some 
of the aooused and subsequently another sus- 
peotea person is made to point out the same 
plaoe, his evidence does not come within 8. 27 
of the Evidenoe Act. Oooe property has been 
discovered in oonsequenoe of information 
received from a suspected person it oannot be 
rediscovered in consequence of information 
received from another euepeotod person. It is 
only the information that was given by the 
first person and whioh led to the aotual 
disoovery which may bo proved under the 
terms of the section. (Scott-Smith, J.) 
Budha v. Emperor. 9P.LR. 1922 = 

23 Or. L.J. 22 = 1922 Lah. 315. 

-S. 27 —Confession— Statement as to 

burial of dead body. 

On a trial for murder, a witness stated that 
the accused offered to point out the place 
where the dead body was and on being 
questioned as to wbo had buried the body ho 
said that he (aooused) had done so. Held, that 
the ho ju6ed’s statement that he buried the 
body was not admissible in evidence. 14 B. 
260; 24 P. W.R. 1916; 50 P.VV R. 1915 Cr.. Dist. 
(Scotl-Smith and Wilberforce, JJ.) EMPEROR 
y. Turezi, 53 1,0.685 = 21 Cr. L J 319. 

-3. 21 —Information given by accused — 

Discovery. 

Where there is immediate oonuectiou be¬ 
tween disoovery aud statement made to a police 
officor, the latter is admissible in evidenoe. 
(Ch‘V ; s and Leslie Jones, JJ ) KAPUR SINGH 
v. Emperor. 29 Or. L J. 303 = 

50 I C. 481=98 P.L.R. 1918. 

-8 27 —Admissions — Admissibility in 

ividence under 8. 27. 

It is legitimate to reoord evidenoe that an 
aooused person said “I will point out oertain 
property” if such statement leads to a 
discovery ; but it is not legitimate to reoord as 
an evidence that an accused said “I will point 
out certain property whioh I ootained as my 
share of the booty in the daooity.” (Leslie 
Jones, J.) Gurdit Singh v Emperor 

92 P.L.R. 1918=9 P W.R 19J8Gr.~ 
44 1,0. 967=19 C L.J. 439. 
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27 - Information leading to dis¬ 
covery —Hiding place not his own. 

Though a person points out a place Dot his 
own wnere stolen property is concealed, the 
t^ourt shonld not conclude that the person had 

?cSS n d °£ > reUined ifc - 07 A. 576 ; 20 P.R. 
lyuo Ur., R.) The mere knowledge of the place 
of concealment does not show that the person 
having such knowledge aotually received the 
stolen articles or participated in the aot of con¬ 
cealment. ( Chevis and Shadi Lai, JJ.) 
emperor v. JButa Singh 18 Cr. L.J 490 = 

39 I C. 330 = 1 P.R. 1917 Gr r 

~^ 27 —First information. 

Where two or more persons are alleged to 
nave given certain information to the poliae 
which led to the arrest of the acoused. it is only 
the information given first which is admissible 
under 8. 27 of the Evidence Aot. 6 All. 509, 

Jones, J ) Ram SINGH v. 
Emperor. 7 P R. 1916 (Cr) = 

34 I.C. 993 = 17 Or. L.J 278 = 

35 P.W.R. 1916 (Cr). 

— S 27— Discovery as a result of a 

statement of the accused—Statement, admissi¬ 
bility of. 

A statement is admissible in evidence under 
O. 27 when as a consequence of it, there is a 
disoovery inoriminat.ng the person making the 
statement. ( Scott Smith and Shadi Lai JJ.) 
ISHER Singh v Emperor 

72 P.L. R. 1916 = 24 P.W.R. 1916 Gr = 

17 Cr. L J 183 = 33 1.0.823 = 

30 P.W.R. 1118 Cr. 


S. 27 Confession — Information 
received from accused—How far relevant. 

Where an acoused made a statement to the 
police that he would point out the spot where 
he had oommitted the murder and thereafter 
he conduoted the police to the 9pot where earth 
was found saturated with blood, held, that so 
much of the Polioe Sub-Inspector’s evidence as 
related to the alleged oonfession by the aooused 
that he committed the murder, was not admis¬ 
sible in evidenoe. ( Kensington, C.J. and 
Rattigan, J.) Tara Bingh v. Emperor. 

16 Cr. L J. 545 = 11 P R. 1915 Cr = 
29 I.C, 817 = 61 P.W.R. 1915 Cr. 

8. 27 —Joint discovery—Track evi¬ 
dence. 

Traok evidence is of no value if the compari¬ 
son is made 8 or 9 days after the aflairs. 
Where me re than one accused person in cus¬ 
tody of the police point out this or produce 
that jointly, such an evidenoe of joint discovery 
is not sufficient for a oonviotion. 3 1 . 0 . 622 
Foil. (Johnstone, J.) Pathana v. Emperor! 

9 P.W.R. 1914 Cr. = 24 I.C. 587 = 
13 Cr. L J. 499 = 61 P L R. 191*. 


S. 27 — Incriminating statement — 
Production of articles—Police custody. 

Where there is praotioally no evidenoe at all 
against an aooused except an incriminating 
etatement UDder S. 27. the latter should be 


EVIDENCE AOT (I of 1872), S, 27; 

viewed with great oaution and suspicion. The 
statement of an aooused that he buried the 
weapon in a oertain place is relevant but not 
the part of the statement that it was the- 
weapon with whioh he had oommitted the 
onme. If the aooused produced the article 
himself, the fact that he preduoed it at a 
particular place may be proved, but the 
accompanying statement that he buried ic there 
is inadmissible. The statement of the acoused 
that ho could point out a spot and that blood¬ 
stains would be found there is admissible but 
not that it was at that spot that he oommitted 
the onme. ( Reid and Rattigan. JJ.) 8ANTA 
Singh v. Emperor. 14 Cr. L J. 190 = 

13 P.W.R. 1913 Or = 19 I.C 190 = 

171 P L R. 1918. 


— S. 27 — Applicability—Place already 
discovered. 

When a material faot has already been dis¬ 
covered, the aooused’s statement while in 
polioe custody relating thereto, is not admis¬ 
sible under 8. 27. ( Williams, J.) Manna v. 
Emperor. 12 Cr. L J 35 = 9 I.C. 232 = 

3 P.W.R. 1911 Cr.. 


S. 27 — Statement of accused—Extent 
to which relevant. 

A statement made by an aoouBed may be 
proved under 8. 27 of the Aot, so far as it 
relates to any material faots discovered in. 
oonsequenoe, even though the polioe were 
present when the etatement was made. 
(Spencer, J.) NAINAMALAI Konan, In re. 

23 Cr. L.J. 697 = 69 I 0. 377 = 

14 L.W. 418c 


Ss. 27, 80 and 114 —Information by. 
accused—Retracted confession—Corroboration. 

To bring an information by aooused under 
8. 27, the information must have had the direct 
efieot of leading to the disoovery of the stolen 
property. Uoless a confession is corroborated 
in material particulars and by independent 
testimony, it should not be the basis of a oon¬ 
viotion. (Seshagiri Iyer and Moore, JJ.) 
Ramaswami boyan v. Emperor 

21 Cr. L.J. 79 = 54 1.0. 479 = 11 L.W. 8. 


Ss. 27 and 30— Confession—Duty of 
prosecution to adduce independent evidence — 
Trial for murder. 

Per Lyle, A.J.C. — Although oriminals do at 
times oonfess for no apparent reason, they 
generally do so in some vague hope of eaoaping 
from the penalty of their orime when they 
know or believe thsre is evidenoe. Per Ashworth, 
A.J.C. When an aooused person has pointed 
out the whereabouts of the body of a man who 
has undoubtedly been murdered and has made a 
confession which not only is unoontradioted by 
any of the faots proved in the oase but indeed 
reoeives corroboration in respect of many points 
then the confession should be held to be true 
as implicating the person making it, unless he 
oan make out a story to the oontrary. It is 
not necessary that the oonfession of an aooused 
should reoeive direot cocroboration as to the. 
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faot that the aooused was concerned in the 
oflenoe. It is sufficient that there is such 
corroboration of the conleesion as to indioate 
that the aooused had such knowledge of the 
oiroumstanoes of the ofience as would suggest 
his taking part in it. (Kanhaiya Lai, J.C., 
Lyle and Ashworth , A. J Cs.)Higa v. Emperor. 

4 U.P.L R. (O.C ) SO = 9 0 L J. 190 = 
23 Cr. L.J. 481 = 1922 Oudh 202. 

”~ 8i 27 — Confession not leading to dis¬ 

covery of anything. 

When a person aocused of murder offered to 
show to the police the scene of the murder 
and the plaoe where the deoeased’s things 
lie ooncealed, both of which had already been 
disolosed by an aooomplice. Held, that the 
oonduot of the acoused in this respect was 
inadmissible in evidence against him. *Fox, 
C J. and Ormond, J.) Pan Gang v. Emperor, 

42 I.C. 1002 = 19 Cr. L J. 42. 

8. 21 —Confession—Inducement from 
person in authority. 

A oonfession whioh appears to have been 
oaused by some inducement from some person 
in authority is inadmissible in evidence. (Par- 

leit,J.) Bhwe Hmon d. Emperor. 

14 Or. L.J. 417 = 20 I C 401 = 

6 Bur. L.T. 109. 

-— 8. 27 — Information given by accused 

leading to discovtry—Statement of co-accused— 
Admissibility of—Police masbirnamah. 

Information by two persons whioh leads to 
the disoovery of a faot is relevant and so muoh 
of the statement of each whioh relates to the 
faot discovered is admissible against both ; 
statements of oo-aoousod after the disoovery 
are irrelevant. 24 W.R. Cr. 36, Ref. After 
one aooused has made a disoovery the otbor 
should not be asked to do the same. 2 Bom. 
L.R. 1089, Ref. Police mashirnamahs are 
always very important as a oontompocaneous 
reoord of events ooourring in the investigation 
and they should generally be exhibited with 
the exception of irrelevant parts. (Pratt, J.C. 
and Crouch, a.j.u.) Bulrman v. Emperor. 

17 Cr. L J. 508 = 34 l.C. 674-10 8.L.R. 7. 

-8. 27 — Statement alter discovery — 

Pointing out property—Value of. 

A statement by acoused not leading to dis¬ 
oovery of property but mado after disoovery and 
produotion of the property is irrelevant, The 
production or the poiuting out may indioate 
that the aooused was in possession or that be 
had innocent knowledge that tho artioles had 
been left there by some one else. (Pratt, J.C. 
and Hayward , A J.C.) EMPEROR v. PHOTO. 

13 Cr.L J. 9i9 = 15 l.O. 801-5 S L R. 287. 

-S. 21 — Applicability. 

B. 27 is a proviso to Bs. 24, 25 and 26. 31 A, 
592, Foil. Statement mado to the polioe is ad* 
miseible though tho aooused himselt makes the 
disoovery about whioh the statement is made. 
Oonfession to person in authority who holds 
out inducements to confess is not admissible 


EVIDENCE ACT (I of 1872), 8. 30-ConfeBBton 
—Admissibility, 

even so far as it relates to the disoovery of 
artioles if the aooused was not in police oustody. 
(Hayward, J.C. and Legait, A J.C.) 1MPER- 
ATOR v. DABUD. 12 Cr. L J. 119 = 

9 I.C. 718 = 4 8 L R. 209. 

-8. 28 — Confession made while in 

immediate vicinity of police, 

A confession by an aocused in polioe deten¬ 
tion as a suspect mado in the immediate 
vioinity of the polioe. to a Zaildar could not be 
proved unless made to a Magistrate though the 
acoused may not have been handicapped, as, to 
all intente and purposes he was in police ous¬ 
tody. (Johnstone, C.J. and Chtvis, J.) KARAM 
Singh v. Emperor, 32 p.w.r i9i6Cr.= 
17 Cr. L J. 226 = 183 P L R 1916 = 
34 I.C. 642 = 26 P.R 1916 Cr. 

-S. 28 —Confession to Magistrate soon 

after inducement by person in authority . 

Confessions to the Magistrate made soon 
after inducements held out by oertain Zamin- 
dars sent by the polioe, are inadmissible as tbero 
is nothing to show that the impression caused 
by the inducement held out by the Zamindars 
had been removed so as to make the confession 
admissible under 8. 28. (Hayward, J.C. and 
Leggatt, A. J.C.) Imperator v. Dabud. 

12 Cr. L J. 119 = 9 I.C. 718 = 4 8 L.R. 209. 

-S. 30. 

Confession—admissibility. 

CONFE8SION—CORROBORATION. 

Confession—evidentiary value. 

JOINT TRIAL—MEANING OF. 

Plea of guilty. 

Retracted confession. 
Belf-exculpatory statement. 

Confession, Admissibility. 

-S. 30— Confession — Admissibility — 

Co-accused— Admissibility of confession— Mode 
of proof. 

Where an acoused person aftor he iB arrested 
makes a confession implicating the otbor 
aocused and the oonfession is sought to be used 
against them, it is inoumbent on tho proseoution 
to disoloso the name of the offioer who made 
the arrest and produce him or auy other person 
who oould speak to the oiroumstanoes under 
whioh the oonfession was made so as to enable 
the defenoo to ascertain by cross-examination 
what inducements were offered to the aooused 
to make it and what generally wore the oiroum- 
stauoes that attended tho oonfession. ;Lord 
Atkinson). Vaithinatha Pillai v. Empe¬ 
ror. 36 M 501 = 17 O.W N. 1110 = 

14 M L,T. 263 = 25 M.L.J. 818 = 

11 A.L.J 881 = 18 0 L J. 368 = 
(1913) M.W.N. 806 = 14 Cr.L J. 577 = 

15 Bom. L R. 910 = 21 1.0. 869 = 

40 I. A. 193 (P.O.). 

--8. 30 —Confession — Admissibility — 

Co-accused. 

In a oriminal trial it is the duty of the prose¬ 
oution to prove all relevant facts essential to 
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— Admleilbility. 

establish the guilt of ao acoueed person. A 
statement made under 8. 864, Cr. P. C., by a 
thief in his own defenae is not admissible 
against another person oharged with beiug the 
receiver of stolen property. Toe expression 
‘proving a confession” ig inapplicable to the 
questions and answers under 8. 364, Cr. P. 
Code (Walsh, J.) MAHaDEO Prarad v. 
Emperor. 45 A. 323 = 21 A L J. 179 = 

L.R 4 A 57 (Cr.) = 
1923 AH. 822. 

-8. 30— Confession - Admissbility. 

Statements made by ooe aooused against 
oo-acoused are admissible if the requirement of 
8-30 of Evidence Aot are fulfilled. (Ryves, J.) 
Ramhit v. Emperor. 20 A L j 178 = 

23 Cr. L.J 193 = 1922 A. 24. 

-8. 30 — Confession— Admissibility — 

Joint trial. 

During the joint trial of several persons, one 
of them made a statement confessing his guilt 
and implicating some of the other accused. 
Held, that the confessing acoused was tried 
jointly with the other acoueed and the confes¬ 
sion could be considered along with other 
evidence against all the acoused. ( Chamber 
and Piggott, JJ.) EMPEROR v. DIP NabaIN. 

13 A L.J. 337 = 28 I C 663 = 
16 Cr. L.J. 327 = 87 All. 247. 

-8. £0 — Confession — Admissibility 

against co accused in proceedings under S. 110 
of the Cr. P. Code. 

The confessiou of ao acoused in a daooity 
case is not admissible in evidence against a 
oo-aocused in that ctse in a proceeding under 
8. 110 of the Cr. P. Code ( Sanderson . C.J. and 
Mooksrjee , J.) Mafizuddin Khan v. 
Emperor. 28 C.W N 2 i9 = 6i I c. 793 = 

22 Cr. L.J. 411 = 33 0 L J. 70. 

-8. 30 — Confession — Admissibility — 

Statement of accused after arrest —Not amount¬ 
ing to confession. 

The statement of an accused made after 
arrest and not amounting to a confession is not 
admissible in evidenoe against a oo-aocused 
eitbor under S. 10 or 8 33, out only against 
himself. The admission does not however 
a£feot the oonviotiou when no stress was laid 
ou suob statement by the lower Courts. 
38 Cal. 169. Poll. (Teunon and Cuming, JJ.) 
8ital Singh v. Emperor. 46 Cal 710 = 
21 Cr.L J. 8 = 84 I 0 63 = 30 0.L.J 253. 

-8s. 80 and 24 — Confession—Admis¬ 
sibility. 

A confession to be admissible in evidence 
under 8. 30 must be relevant under 8. 24 of 
the Evidence Aot. K as a witness iD N’s trial 
made a statement implicating himself and V.K. 
was then added as a co-aooused. It was held 
that K’8 statement was relevant under 8 30 as 
it was a confession made by a co-aooused, 
&. being a oo-aocused when his statement wa 3 


EVIDENCE AOT (I of 1872;, 8. 30-Confesaion 
—Admissibility. 

used. (Reid, C.J. and Johnstone , J.) EMPE¬ 
ROR v. UMDA. 9 P.R 1911 Cr.= 

22 P.W.R. 1911 Or =10 I C 340 = 
12 Cr. L.J. 267 = 165 P.L.R. 1911. 

- S. 30 — Confession — Admissibility — 

Trial of a number if accused before the Magis¬ 
trate-Plea of guilty by some after implicating 
all—Joint trial— Admissibility of confession by 
accused pleading guilty. 

Where in a trial of several persons when 
the prosecution evidence was concluded and 
the accused were asked to enter upon their de¬ 
fence, two of the acoused pleaded guilty and in 
doing so impleaded the others and all of them 
were tried together, the statement of the two 
oan be admissible for convioting the others, 

( Ayling , J.) In re VEMPALLI Balt REDDY. 

14 M L.T. 453 = 22 I C. 167 = 
15 Or. L.J. l3 = 38Mad 302. 

-8 . 80— Confession — Admissibility. 

A statement of an accused must amount to 
a confession before it can be oensidered against 
his co-accused under 8. 90 of the Aot. 

(White, C.J , Sankaran Nair and Ayling, JJ.) 
Emperor v. nilkanta. 

(1912) M.W.N 207 = 35 Mad. 247 = 
13 Cr. L J. 30 j = 22 M L J. 490 = 
14 I.C. 849=11 M.L.T. 1 (Sapp.) (S B.). 

-S 30 — Confession — Admissibility — 

Co-accu ed. 

8. 30 of the Evidenoe Aot does not say that 
the confession referred to therein is relevant 
but only says that the Court may take it into 
coogideratioD against the co-accused. The Court 
might take imo consideration suoh confession 
with or supplementary to relevant faots which 
may form the b.»sis of a judgment. 38 C. 559, 
Ref. As a matter of judioial prudence a con¬ 
fession implicating others must be regarded 
with suspicion. (Hallifox, Prideaux and 
Eotwal, A.J.Cs ) SaPKD v. EMPEROR. 

23 Cr. L J. 123 = 1922 Nag. 146. 

--S. 80 — Confession — Admissibility — 

Confession made before Magistrate in Native 
State—If can be used against co-accused. 

Confessions reoorded in the manner pcovided 
by the Cr. P. Code, even though made to Mag¬ 
istrates outside British India, if proved against 
the persons who made them, may be taken into 
consideration against others who are being 
tried jointly fer the same ‘offence. (Rallifax 
andMocnair, A.J.Os.) GoviND\u EMPEROR. 

23 Cr. L.J. t73 = 69 I C 267 = 

17 N.L.R. 113. 

- S. 30— Confession— Admissibility— Co■ 

accused. 

It is not the law that unless a confessing 
prisoner implicates himself as fully as bis co- 
aooused, the statement will not be admissible, 
the principle beiog thereis no guarantee that the 
maker of the confession is speaking the truth. 
All that is required is that the ooDfession shall 
substantially implicate its maker in regard to 
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EVIDENCE ACT (I of 1872), S. 30—Gonfe»- 
sloo—Admissibility. 

the orime with whioh he and bis oo-aocused are 
oharged. It is not necessary that there should 
be an admission of aotual guilt. The admission 
may establish constructive guilt. 8. 30 of the 
Evidence Act applies to confessions made to the 
residents of the same village as the aooused. 
Mullick and Becknil, JJ ) Suka Raut v. 
KMPEROB. 73 J..G 705 = 4 P L.T. 305. 

-8 . 30 — Confession—Admissibility — 

Meaning of eo-accused. 

Where a oo-aooused made a statement in gaol 
to the 8.D.O. that he was being tortured to 
make confession and subsequently made 
oonfession implicating himself and the other 
aooused and pardon under S. 357 was tendered 
and the case against him withdrawn under 
8. 495, Cr. P. Cods Held, he is not a co- 
aocueed though examined as a prosecution 
witness. ( Jwala Prasad, J.) 8BEOBBAJARIN 

v. King-Emperor. 2 p L T. 123 . 

Confession—Corroboration. 

- 8. 30 — Confession — Corroboration — 

Necessity. 

Per Scoff, C.J. and Heaton, J.—The rule is 
that a man is not to be convicted solely on the 
oonfe6sions of oo-aooused and it follows that he 
must not be ooDvioted on such confessions 
together with evidenoe of the ordinary kind 
whioh is trivial or unimportant. Where how¬ 
ever there is, apart from the confessions, a 
body of evidence and oiroumstances enough to 
support a oonviotiou, if the evidenoe is aooepted 
as free from untruth or exaggeration or serious 
mistake or distortion, the Court can take the 
confessions into consideration and consider 
together the evidenoe, the oiroumstances and 
the confessions. The material ubould not be 
divided into parts. Where the oonfession of a 
oo-accused is corroborated, it matters not 
whether on proving the oase at the trial, the 
oonfession precedes the other evidenoe or vice 
versa. There is no rule as to what would 
constitute sutlioient independent corroboration 
in a particular oase. The evidence whioh is 
supposed to afford independent corroboration 
must be in itself reliable ; otherwise it will not 
be independent oorroboration, The value of 
the confessions of an aooused, against a co- 
accused when those confessions are retraoted at 
the trial, is very low. (Scoff, C.J., Heaton and 
Shah, JJ.) Emperor v. Sabit kban. 

4S Bora 739 = 20 Cr. L.J 417 = 

51 l.C. 63/= 21 Bora L R. 448. 

-8. 80 - Confession — Corroboration — 

Co-accused— Weight due to. 

• 

The confession of a oo-aooused oan be taken 
into consideration but the Court requires oorro¬ 
boration before aoting upon suoh a oonfession. 
Where the oorroboration consisted of statements 
of witnesses whioh though giving rise to suspi¬ 
cion, were consistent with the inuooence of the 
aooused. Held, that the corroboration fell far 


EVIDENCE ACT il of 1872), S. 30-Oonfea- 
slon—Evidentiary value. 

short of wbat is required to support a convio- 
tion. ( Fletcher ana Beachcroft, JJ ) EMPE¬ 
ROR v. Babur ali. 42 Cal. 789 = 

19C.WN 581 = 16 Cr L J. 321 = 
28 I 0. 657^21 C L J. 492. 

-Ss. 30, 114, illua. (b) and 133— Con- 

fession — Corroboration. 

Oq a proper consideration of 8, 114, illus. (b) 
whore there are mere than one aooused person 
there must be corroboration against each of 
them showing his oonueotion with the effenoe, 
if the accomplice's evidenoe is to be aoted upon. 

( Johnstone , C.J. and Smith. J.) NlKKA v EM¬ 
PEROR. 17 Cr. L J. 153 = 33 I C. 636 = 

19 P.W.R. 1916 Cr. 

-8 30— Confessions by co accused—Cor¬ 
roboration — Conviction corroboration necessary. 

A ocDviotion based entirely on statements 
contained in oonfessions of oo-aooused persons, 
is not sustainable. ( Ormond J.) NGA Po 
Kya v. Emperor. 12 Cr. L J 463 = 

11 l.C. 1001 = 4 Bur. L.T. 189. 

Confession—Evidentiary value. 

-S. 30— Confession — Evidentiary value 

—Probative value of a co-accused's evidence. 

The true efleot of 8. 30 is that the Court oan 
only treat a confession as lending assurance to 
other evidenoe against a oo-aooused. A convio- 
tion on the oonfession of a co-aooused alone 
would be bad in law. A retraoted confession 
should nob be relied upon. (Jenkins. C.J., Brett 
and Chatterjee. JJ.) EMPEROR v. NONI 
GOPAL. 38 Cal.'899= 12 Cr. L J. 286 = 

10 l.C. 582 = 13 G.W.N 593. 

-S. 30— Confession— Evidentiary value 

— Test cf admissibility. 

Whether the confession of an acoueed oan be 
used agaiost bis oo-accused should be deter¬ 
mined on eeeiDg whether the accused can be 
oouvioted on that confession of the orime 
with which he and the oo-aooused were 
oharged. (Shaai Lai C J. and Wilbertorce, J.) 
Cbunni Lab v. Emperor. 60 I 0 660 = 

22 Cr. L.J. 260. 

-8. 30 - Confession—Evidentiary value 

— Value of. 

The oonfession of a co-accused must be 
corroborated by independent evideDoe in some 
material oiroumptancea so as to justify a oon- 
viotion. tShadi Lai, O.J. and Leslie-Jones. J-) 
KEBB 8INGB V EMPEROR. 22 Cr. L.J. t 61 = 

69 1.0. 913 = 11 P.W.R. 1921 Cr. 

- 8 30- Confession—Evidentiary value 

— Weight due to. 

Tbe confession of an aooused should not carry 
the same weight as tbe evidence of the same 
person if he were examined as a witness. The 
Court must,after the most oareful consideration, 
deoide whether the degree of proof prescribed. 
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meaning of. 

by 8. 3 of the Evidenoe Aot has been reached 
or not. (Saunders, a J.O.) Emperor v. Nga 
PO THA. 14 Cr. L.J 366 = 

21 I.G. 166 = (1913) 1 U B.R. 170. 

Joint trial, meaning of. 

-S 30— Joint trial, meaning of— Pro¬ 
ceedings under S. 117, Cr. P. Code. 

Persona againBt wb^m proceedings are being 
jointly taken under 8 117, Cr. P. Code, in one 
and the same enquiry are not on their joint 
trial for the same oChnce within 8 30 of the 
Evidence Act. ( Piopott , J.) SARJU v. EM¬ 
PEROR, 41 All 231 = 17 A L J. 147 = 

20 Cr. L J, 206 = 49 I.C. 634 = 

1 U.P.L R. H.C.) 89, 

-S. 30 —Joint trial, meaning ol — Con¬ 
fession of co-accused—Admissibility — Proceed¬ 
ings under S. 110, Cr. P. Code. 

A confession by an aooused implicating 
himself aud two others in a charge of dacoity 
is inadmissible against the others in a proceed¬ 
ing under 8. 110 of the Cr. P. Code. ( Teunon 
and u m Newbould, JJ.) amirudea Pramanik v. 
Emperor. 20 Cr. L J. 201 = 49 I 0. 649 = 

22 C.W.N, 403. 

-S. 30 - Joint trial, meaning of — Trial 

once joint but separated later on. 

Where two aooused were originally oharged 
together but were later on tried separately, a 
statement by one oannot be used against the 
other. (Krishnan, J.) In re RaMUDU AIYAR. 

44 M L J. 243 = 17 L.W. 370 = 
32 M L.T. iH. C.) 818 = 
24 Cr. L J. 420 = 1923 Mad. 363 

-—8. 30— Joint trial, meaning of—Con¬ 
fession of co aecused—If ean be used against the 
other — Retraction—Effect. 

1 JWhere one of two persoos, were jointly tried 
for the oflenoe of murder made a confession, 
whioh implicated himself only of the offence of 
grievous hurt. Held, Per Oldfield and Oigers, 
JJ. (Rameiam, J., dissenting) that it oould be 
used as a confession under 8. 30 of the Indian 
Evidence Aot, as against the other aooused, 

( Oldfield , jRamisam, ani Odgers. JJ.) 

In re Manicka Padayachi 

23 Cr. L J. 383 = 72 l.C. 447= 14 L.W. 474. 

-8. 30 —Joinr trial meaning of — Guilty 

—Refused to examine witnesses. 

Where one of the aooused pleaded guilty and 
was examined at the end of the prosecution 
case, and deolined to sail any witnesses, the 
trial was a joint trial, so that his confession 
oould be taken into consideration against the 
other acoused. ( Saunders , A.J C.) EMPEROR 
v . Nqa Po Tha. 14 Cr. L J. 566 - 

21 I C 166 = U.B.R. 1 *1913) 170. 

-8. 30 — Joint trial, meaning of —Con" 

fession by persons jointly Vied fcr the same 
offence—Penal Code, S. 457. 

A oonviotion under 8. 457, I.P.O., based on 
the confession of a co-aooused who was being 


EVIDENCE ACT *1 of 1672), S, 30 -Retracted 
confebsioa. 

tried along with the prisoner under 8. 411, 
I P.C., is unsound and must be set aside. 

( Eales . J C.) Nga Po Tok v. Emperor. 

14 Cr. L J. 376=20 1 C. 136 = 
U.B.K. 1 *1912) 138. 

Plea of Guilty. 

- S. 30 — Plea of guilty — Co-accused 

pleading guilty — If plea can be used against the 
other accused. 

The plea of guilty of one oo-aoousad who is 
removed from the dook while the other alone 
is tried, oannot be taken into consideration 
against that other. ( Carnduff , J.) EMPRROR 
u. Kebmat sirdar, 38 Cal. 446 = 

12 Cr. L.J. 479 = 12 I C. 87 = 16 0 W.N. 49. 

-S. 30 —Plea of guilty . 

A confession made by acoused pleading 
guilty is not admissible in evidenoe against the 
other aooused. ( Johnstone and Shah Din, JJ .) 
Kanhajya v. Emperor. 

91 P.W.R. (Cr.) 1911 = 12 Cr L.J. 603 = 
12 1.0. 981 = 15 P R. (Cr.) 1911. 

-S 30— Plea of guilty — Conviction when 

stolen properly not found in possession. 

Where an aooused was oonvioted of theft by 
house-breaking not because any stolen property 
was found in his house but because a single 
witness said he saw him near oomplainant’s 
house about the time the offence was commit¬ 
ted and beoause his co-aooused stated that he 
was the oulprit and that he the oo-acoused had 
been given the stolen property by him. Held, 
that the oonviotion oould not be sustained. 

(Saunders , A.J O.) Nga Po Han v. Emperor. 

14 Cr. L.J. 370 = 21 I.C. 170 (11 = 

1 U B.R. 169. 

Retracted Confession. 

-Sb. 30 and 111— Retracted confession 

—Confession by co-accused—Value of retracted 
confession. 

The confession referred to in 8. 90 oannot 
be restricted to an unretraoted confession and 
there is nothing to prevent a Court from oon- 
vioting after considering the confession but 
the rules of praotioe of the High Courts in 
India are to be observed when exercising the 
discretion. A oonviotion founded solely on 
the confessions of co-acoused cannot be sus¬ 
tained. 8. 114 of the Evidenoe Aot applies to 
the testimony of an accomplice on oath but not 
to a confession and a Judgesitting with assessors 
ought never to oonviot solely on oonfession but 
where sitting with jury he could either ask the 
aooused to withdraw the oonfession or direct 
them to acquit unless corroborated in material 
particulars by independent evidence. [Macleod , 
Beaton and Shah, JJ.) GANGAPPA v. 
Emperor. 38 Bom. 156 = 

14 Cp. L.J. 625 = 

21 I.C. 673 = 13 Bom. L R. 975. 
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EVIDENCE ACT (I of 1872), S. 30—Retracted 
Confession. 

-8. 30 —Retracted confession — Eviden¬ 
tiary value of. 

Where a oonfessicm made by an aooused 
person is subsequently retraoted by him and he 
does not implioate himself in the murder though 
he stated he was one of the conspirators. Held, 
the ooufession could not be taken into aooount 
against the oo-anoused for the person making 
the confession did not intend to implioate 
himself though he aotually did so. As against 
the person making the oonfession it was certain¬ 
ly admissible in evidence. I Shadi Lai, C.J. 
and Harrison, J.) Hayat v. Emperor. 

4 Lah. L.J. 41 = 23 Cr. L J. 361 = 

1922 Lah. H9. 

-S. 30 — Retracted confession — Murder 

— Conviction. 

It is unsafe to base the conviction for murder 
on the retraoted oonfession of an aooused unless 
it is corroborated by trustworthy evidenoe in 
all material particulars. ( Scolt-Smith and 
Shadi Lai, J J.) Sher Khan v. Emperor. 

2 P.W.R. 1917, Cr. =73 P L.R. 1917 = 
18 Cr. L J. 779 = 41 I.C. 133. 

-S. 30 — Retracted confession — Cor - 

robora.ion. 

As againBt a oo-aooused a oonfession whioh 
haB been retraoted at the first opportunity 
should not be relied upon, if it is not corrobo¬ 
rated by independent testimony. (Johnstone, 
O.J. and Chevis, J.) Karam 8INGH v. EMPE¬ 
ROR. 32 P.W.R 1918 Cr. = 17 Or. L J. 226 = 

26 P.R. 1916 Cr. =34 I O 642 = 

153 P.L.R. 1916. 

-3. 10 — Retracted confession — Co- 

aceused—Evidence against. 

Where in a charge of murder, one of the two 
aooused makes a confession implicating the 
other aooused also but retracts it later on, 
independent evidenoe should bo forthcoming 
in regard to eaoh aooused implicated. Where 
there is no real oorroboration of the retraoted 
oouleesion, the aooused are entitled to tho 
benefit of tho doubt and must be acquitted. 
(8hah Din and Le-Rossignol, JJ.) NUB Maho¬ 
med v. Emperor. 22 P W.R. 1918 Cr.= 

29 I.C. 101 = 16 Cr L.J 469 = 

161 P.L.R. 1918. 

-8. 30— Retracted confession— Value of 

— Corroboration, necessity of. 

A retracted oonfession of a oo-acoused is 
admissible under 8. 30 of the Evidenoe Aot and 
oan bo taken into consideration against him, 
but it is a well-established principle of law 
that the oonfosaion of a oo-aooused cannot be 
regarded as sufficient to support a conviction 
unless corroborated in material particulars by 
other evidenoe. (Chitiis and Shadi Lai, JJ.) 
Muhammad d. Rmpbror. s p l r 1918 = 

16 Or. L.J 137 • 27 I 0 221- 
3 P.W.R. 1913 ^Cr.). 


EVIDENCE ACT il of 1872), S. 30-Self ex- 
I culpatory Statement. 

-Sa. 30 and 24— Retracted confession. 

Extra judicial confession by boys cajoled or 
frightened but retracted before tbe committing 
Magistrate, does not prove a case against per¬ 
sons jointly aooused with the boys. (Reid, C.J. 
and Rattxgan, J.) Kutab ali v. Emperor. 

42 P.W.R 1911 .Or.) = 12 Cr. L J. 397 = 
12 I.C 971= 14 P R 1911 (Cr.). 

-8. 30 —Retracted confession of a co- 

aecused. 

A retraoted confessiou of a oo-aocused under 
8. 30 should not be considered as supplying 
sufficient evidence for the oonviotion of the 
other oo-acoused. (Johnstone and Shah Din, 
JJ.) ataya v. Emperor. 3 P.R. 1911 Gr.= 
27 P.W.R 1911 Cr. = 12 Cr. L J. 276 = 
10 I.C. 837 = 91 P.L.R 1911. 

-S. 30— Retracted confession . 

Held, per Curiam. —A retraoted oonfession 

requires strong oorroboration, in all material 
particulars. Per Oldfield and Ramesam, JJ. — 
Where a retraoted oonfession is not corrobora¬ 
ted in a material particular, viz , the connec¬ 
tion of the other accused with tbe cause of the 
death, that other aooused must be acquitted. 

( Oldfield , Ramesam and Odgers, JJ.) In re 
Manikka Padayaohi. 24 Cr L J. 383 = 

72 I.C. 497 = 14 L.W. 474. 

-St. 30 and 114 (b )—Retracted con¬ 
fession of eo accused — Conviction. 

The weight to be given to a retraoted confes¬ 
sion depends upon the circumstances under 
wbioh it is made and on the intrinsic value of 
the confession. The oonfession of a oo-aooused 
is not tbe same thing as the testimony of an 
acoomplioe. It may betaken into consideration 
as lending eupport to other evidenoo. But in 
the absence of other evidenoe, ooaviotion based 
upon it is improper. (Riga, J.O.) NOA SAN 
Nyeen v. Emperor. 3 U.B.R. (1917) 3 = 

18 Cr. L.J 774 = 41 I.C. 110 = 

11 Bur. L.T. 110. 

---Si. 30, 114 and 113 —Retracted con¬ 
fession of accomplice—Value of. 

. There is nothing in law to prevent the oon¬ 
viotion of a man on the uncorroborated and 
retraoted oonfession of a oo-aooused, if it bo 
believed against him. ( Hartnoll and Young, 
JJ.) NoA Tun E. v. Emperor. 

14 Or. L.J. 179 = 19 I.C, 179 = 6 Bur. L.T. 47. 

Self-exculpatory Statement. 

--—“S. 10— Self-exculpatory statement — 

Admissibility. 

The self-exoulpatory statement of the wife, 
to the effeot, that the white eubstanoe was 
administered on tho assurance by bar paramour 
that it would bring about good feeling, did not 
amount to a oonfession and oould not b 9 used 
against the paramour as oriminal oouspiraoy 
was not proved. (Mooktrjee and Beachcroft 
JJ.) Kusir Baband Shabbbab MA V 
Emperor. 14 Or. l j 686 = 

21 1 0. 378 = 18 C L J. 590 
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EVIDENCE ACT (I of 1872), 8. 30-Self, 
exculpatory Statement. 

-S. 30— Self-exculpatory only in respect 

of robbery. 

A confession by eaoh of oo-aooueed implica¬ 
ting self and oo-aooused as regards robbery but 
throwing entire burden for murder on the 
other is admissible as regards former and but 
inadmissible as regards the latter. (Scoff- 
Smith and Barrison, JJ.) Mian KHAN v. 
EMPEROR. 1923 Lah. 293. 

-S. 80 - Sell-exculpatory statement. 

Where the evidence on a charge of murder 
consists of a confession by one accused against 
aDO'.her, the accused exoeptmg himself, and the 
evidence of an approver to the effeot that be 
saw the deceased alive with the acoused just 
before the murder, neither the confession nor 
the corroboration should be aoted upon. 
(Benson and Wallis, JJ,) MOORE VENKATA 
V. IRAGAKKAGIRI NAGI REDDI. 

12 Cr. L.J 562 = 12 I.G. 653 = 
(1911) 2 M.W.N. 873. 

-S. 30 —Self exculpatory Confession — 

Statements by accused—Admissibility against 
maker co-accused. 

A statement by an accused person whioh 
suggests an inference of guilt may amount to a 
confession though the person making the state¬ 
ment may direotly repudiate his participation 
in the onme. Suoh a statement may be taken 
into consideration against the persou making 
the statement, but it may be unsafe to use it 
against a oo-accueod. Where, it appears that 
the person making the statement was, at all 
events, an accessory present at the commission 
of the crime, the statement can be used against 
the oo-aooused, if sufficient oorroboration is 
forthcoming. {Kanhaiya Lai. J.C. and Ash¬ 
worth, a.J.C.) Jabod v. Emperor. 

20 Cr. L J 787 = 
53 1.0. 691 = 6 0 L J. 4*6 

-S. 30 —Self -exculpatory — Confession 

of co accused—Retracted confession — Corro¬ 
boration. 

A retraoted confession of a oo-aoeueed, whioh 
is not self-implicating in the same degree as 
it implioates the oo-aoonsed is not safe to rely 
upon, in the absenoe of material oorroboration. 
(Roe and Ali Imam, JJ.) Upendra Nath v. 
Emperor. 19 Or. L J. 826 = 

46 I.C. 812= (1918) Pat. 175. 

■ —S. 31— Admission—Evidentiary value. 

In 1903 the plaintiQ’s predeoe?sors-in*title 
made an admission in a oase brought by them 
against tbeir step-mother to the efieot that a 
door existed at A in the oourt-yard now in 
dispute and that it had been opened by the 
father of the present defendant. Held that this 
admission alone was net sufficient to prove that 
the door was opened by defendant’s father at 
any time prior to 1903. (Moti Sagar, J.) Hiba 
Nand V. AHMAD Yar. 1923 Lah. 608 (1). 

-S Zl —Admission—Illiterate people 

—Not binding. 
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Birth. 

Where an illiterate person called another 
his adopted son bub did not intend him to 
te bis heir, the statement die 3 not bind him, 
(Johnstone, C.J ) Arjan Singh v. Darbara 
SINGH. 193 P L R, 1915 = 32 I.C. 312 = 

140 P.W R. 1915. 

-S. 31— Admissions— Weight due to. 

Express admissions of a party to a suit o^ 
admissions implied from bis oonduot are 
strong evidenoe against him but he oao prov® 
he was mistaken or that they were false. ii9 A* 
184. Rel. )( Waeir Hasan, A. J. C.) SHEO 
Dayal v. Lalta Prasad. 23 O C. 184 = 

38 1.0. 608=7 O L J. 863. 

-8. 32. 

Bhat’s Register. 

Date op Birth. 

Dying Declaration. 

Facts in issue. 

Family affairs, 
horoscope. 

Inconvenience. 

Ordinary Course of business. 
Panda’s Registrar. 

Pedigree. 

PROOF OF AGE. 

Recitals. 

Relationship. 

special means of knowledge. 
Statements against interest. 
Witness dying during suit. 
Miscellaneous. 

Bhat’s Register. 

-S. 32— Bhat's Register—Oir Oossains, 

The Bhats are heralds interested in keeping 
family reoord whioh is evidence under 8. 32 
if it oomes from proper custody. ( Richardson 
and Huda. JJ.) KARTICK CHANDRA v. GOS- 

sain Pbotap Chandra. 66 1 0.894 = 

23 O.W N 908. 

■■ ” ■ Sa. 32. 64 and 63— Bhat’s Register — 

Genealogy—Copies of—Bhat’s books. 

Copies of entries of genealogies in Bhat’s 
books are not admissible in evidenoe where the 
originals are in cxistenoe but not produced. 
The originals are admissible under 8. 32 (2) 
and (5) of the Hvidenoe Aot, as it is a reoog- 
nised duty and pursuit of a bhat to keep a 
genealogy of families where be offijiates. 
(Kotival and Findlay , A.J.Cs.) Hazvbi Lal 
v. Har Govind. 48 I.C. 873. 

Date of Birth. 

-S 82, Sub-9s. (5 and 6>. Ill . (1)— 

Date of birth—Family book —E. try of birth 
of child — Admissibility . 

In support of his plea of minority, the deft* 
tendered in evidenoe at the trial an entry 
reoording the date of the deft’s, birth made by 
hid deceased father in a book in whioh he made 
similar, entries with regard to the other 
members of the family. Held, that under 
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EVIDENCE ACT (I of 1872,,S. 32-Date of 
Birth. 

8. 32 (5) of the Evidenoe Aot and ill. (1) to 
the seotion the entry was admissible iu evid¬ 
ence. 20 Cal. 750 ; 24 Oal. 265 ; 25 Mad. 163 ; 
Ref.; 19 Q. B. 818, Diet. Illustrations appended 
to a statute are of great value in interpreting 
the meaning of the seotion. (Lord Shaw.) 
Mahumed Syedod ABIFFIN V Yeoh Goi 
Gark. 21 C W.N. 257 = (1917> M W.N 162 = 

19 Bora. L.R. 157 = 43 I A. 256 = 
39 I 0. 401 = (19)6 2 A C 575 = 
86 L J.P C. 15 = 115 L T. 564 = 
32 T.L R. 678 (P.C ). 

8 . 32 (5 )—Date of birth—Statement 
as to date of birth by aunt — Admissibility, 

A statement in a guardianship petition made 
by a person's aunt that he was born on a 
certain day aod that she was his aunt 
is admissible in evidenoe as it relates to 
the existenoe of relationship. 20 C. 758, 
25 M. 183, Foil. ( Coze and Beaehsroft, JJ ) 

Monindba Mohan Roy v. Ram Krishna. 

r 21 0.L J. 621=28 I.C. 895. 

[Overruling 20 0 L J. 302 = 27 I.C. 30 = 

19 0 W N 616 ] 

~ — S. 82 (5 )—Date of birth — 

hty. 

Statements made by deceased persons are 
admissible to prove date of birth. 20 O. 759 ; 
24 0. 265; 25 M. 183 Foil. ( Ayling and 
Soshagir i Aiyar, JJ.) Patinharkuru v. 
Raman Varma. 24 I.C. 519 = 28 M.L.J. 669. 

Dying declaration. 

-S 82— Dying declaration — Signs made 

in ansiver to question—Verbal statement. 

Where a Magistrate went to reoord the dying 
deolaration of a woman and although she 
oould not Bpoak she in answer to questions put 
to her pointed out the acoused as the assailant; 
Held, that the questions and answers taken 
together might properly be regarded as vsrbal 
statement made by a person as to the oauaa of 
her death within the meaning of 8. 32, 
Evidenoe Act aud were therefore admissible in 
evidenoe. ( Newbould and Ohose, JJ.) EMPE¬ 
ROR v Sadhu Churn Dabs. 49 Gal. 600 = 

22 0 W.N. 414 = 1922 Oal 409. 

-S. 82 —Dying declaration—Proof by a 

witness present. 

A dying declaration was reoorded in the pre- 
aeDoe of a witness, road over to the deceased in 
the presonoe of tbo witness and admitted by 
tho deceased to be oorreot. If the witness, 
who heard that statement swears that tho 
written statement oorreotly reproduces the 
words used by the deooaaed, that is sufficient 
to prove that tho deoeased did use the words 
contained in that statement. 36 Cal. 669, 
Foil. ( Newbould and Suhrawardy, JJ.) Em¬ 
peror u. Balaram Das. 

49 0*1. 158-24 Or. L J. 221 - 

192S Cal. 382 (2). 


EVIDENCE A0T (I of 1872), 8 82-Dying 
declaration, 

-— S. 32 ll )—Dying declaration— What is 

— Statements prior to occurrence causing death 
— Admissibility. 

Dying declarations are statements made by a 
dying person as to the injuries which culmina¬ 
ted in his death or the circumstances under 
whioh the injuries were ieflioted. Statements 
made by a deceased long prior to the ooour- 
renoe resulting in death are uot dying 
declarations and not admissible under the 
Evidenoe Aot. ( Broadway and F/orde, JJ.) 
AUTAR SINGH U. EMPEROR. 

4 Lah. 451 = 1924 Lah. 258. 

-S, 32— Dying declaration-Mode of 

proof. 

The rules laid down by Taylor, J. in (6C.W. 
N. 72) should be followed in reoordiDg and 
proving dying declarations " Witnesses 
should uot be allowed to prove a dying deola¬ 
ration as it is a substantial piece of evidenoe in 
the oase. The relevant faot to be proved is the 
statement mado and that statement is not the 
dooument made by the Magistrate. The only 
way ol proving a dying deolaration is by tho 
evidenoe of some witness who heard it made, 
the witness being at liberty to refresh his 
memory by referring to the note made by him 
and read over by him at or about the time the 
statement is made (Afcduf Kadir, J.) KUNJ 
Lal v. Emperor. 23 Cr. L.J 417 = 

67 I.C. 577=4 U P.L.R. (Lah.) 83. 

-S. 32 (1) — Dying declaration—Tran¬ 
saction resulting in death—Suicide owing to 
ill-treatment by accused, charged , under Penal 
Code , S. 330. 

The aooused were oharged under S. 330, I.P. 
C.. with haviDg for the purpose of extorting a 
oonfesaion, oaused hurt to odo R , who ocm- 
mitted suicide owing to the ill-treatment. Held, 
that ill-treatment was the cause though not 
the direot oause of the suicide and although the 
acoused were not legally responsible for the 
suicide, the whole affair, ill-treatment, and 
subsequent suioide, being one transaction the 
statement of the deoeased was admissible under 
S. 32 ( 1 ) of tho Evidenoe Aot. ( Shah Din and 
Chevxs, JJ.) The Crown v. B’aiz 

20 P.R. 1916 (Cr.) = 42 P.W.R. 1916 (Cr.) = 

35 I 0. 998 = 17 Cr L J. 438 = 47 P.L.R. 1917. 

- B. 32 (1)— Dying declaration—Proof 

of . 

A dying deolaration reoorded by a Magistrate 
is not evidence unless proved by the statement 
of the Magistrate though ho is himself the 
committing Magistrate in the case. A Court 
oannot go beyond the ralothat every statement 
plaoed on the reoord must be properly proved. 
Dying declarations are not oovered by the 
provisions of Chap. 41 of the Or. P. 

C. ( Reid and Kensington, JJ.) Ghazi v 
Emperor. 14 Cr. L.J. i3l- 

18 1 0. 883-239 P.L.R. 1913. 
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EVIDENCE ACT (I of 1872), S. 32—Dying 

declaration. 

-- S. 32 —Dying declaration — Admissibi¬ 
lity cf—Cr. P. C. Chip. 41— Proof of. 

A dying declaration recorded by a Magistrate 
should be proved before it oao be accepted as 
evidence and the (act that the Magistrate was 
the Committing Magistrate in the oase is not un¬ 
reasonable in itself but is legally insufficient, 
makes no difference. Dyiug declarations are 
not oovered by Ch. 41 of the Cr. P.C. to enable 
them to be admitted without proof. {Reid, C.J. 
and Kensi”qton, J.) Ghazi v. Emperor. 

17 P R. 1911 Cr. = 13 Cr. L.J. 223 = 
14 l.C. 417 = 48 P.W R. 1911 Cr. 

- 8. 32 (1) — Dying declaration — Ad- 

misibility of. 

Evideooe Act maxes dying declarations rele¬ 
vant faots as written statements of deceased or 
written records of verbal statements whioh a 
deceased makes and whioh becomes substantive 
evidence of the oauao of deoeased’s death. An 
oral statement of the deoeased about the oause 
of his death may be proved by any who heard 
it as well as by the person who reoorded it. 
Under S. 321 it is not necessary that the magis¬ 
trate recording the oonfossion should be oalled 
and be asked to refresh his momory by referr¬ 
ing to statements of witness under S. 159 
of Evidence Aot. 8 C. 211; 6 C.W.N, 72 
dessented from. ( Spencer and Phillips , J-J). 
In re Karuppan BAMBAN. 31 I C. 359 = 

10 Cr. L.J 739. 

- 8s. 32, 33 —Dying declaration—When 

admissible. 

The dying declaration being the most import¬ 
ant pieoe of evidence must be as exact and full 
as possible Where the reoord of the said 
declaration spoken to by the witnesses is appa¬ 
rently less than what they said, a retrial must 
be held Tbe propr legal mode of proving 
verbal statements of a deoeased is to elioit it 
from the person who heard him make it. The 
witness oan refresh his memory from the reoord 
of the statements returned by himself or by 
another in his presenoe ; otherwise it is not 
relevant. If it is a deposition in the presenoe 
of the aooused it would be relevant. A deceased’s 
written statement signed by him after having 
been satisfied of its aoouraoy is admissible 
under 8. 82 a3 his statement in writing. Such a 
statement would not debar a witness from 
proving that the deoeased said, independently 
of the writing. It would be desirable to reoord, 
what the witness can reproduce from his 
memory without reference to the writing. 
( Abdur Rah'm and Sadasiva Aiyar, JJ). 
Public Prosecutor v. Bala Naoi Reddi. 

11 M.L T 214 = 22 H.L.J. 453 = 13 I G. 308 = 
13 Or. L.J. 468 - (1912) M.W.N. 408, 

-S. 32 —Dying declarations — Eviden¬ 
tiary value. 

A dying declaration made 9fter receiving 
extreme unction should generally be believed 
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to be true and aoted upod. (Benson and Wallis, 
JJ ) Pattam v. Emperor. 

12 Cr. L.J. 528 = 12 I C 296 = 

(1911) 2 M.W.N. 188. 

-S. 32 (1) — Dying declaration — De¬ 
ponent not signing—Whether statement admis¬ 
sible in evidence—Bow proved. 

A dying declaration reduced to writing but 
not signed by the deponent, is not admissible 
in evidence, but must be proved by the oral 
testimony of the person who heard it. Notes 
of Police offioer relating to a dying declaration 
are not admissible in evidenoe, unless signed 
by the deponent, but in testifying to it, he can 
refer to them to refresh bis memory. 

{Ballifax. A.J.C.) Bhagwan d Emperor. 

15 Cr. L J. 243 = 23 IX. 195= 10 N.L R. 19. 

S. 32 —Dying declaration — Gestures of 
wounded person—Admissibility—Interpretation. 

Where a person whose throat had been out 
as a result of which death ensued later, made 
oertain gestures in reply to questions put by the 
polioe. Beld, the gestures were admissible in 
evidence, 7 All. 385 Foil. The interpretation 
of the gesture is for the court alone and the 
opinion of witnesses as to their mtaniDg is not 
evidence. (Coutts and Ross, JJ.) CBANDRIKA 
Ram Kahar v. Emperor. 1 p. 401 = 

(19231 Pat 26 = 3 P L T. 771 = 
24 Or. L J 129 = 1 P.LR Cr. 77 = 

1922 P. 335. 

—-— S. 32 -Dying declaration when ad¬ 
missible—Requisite for admitting entries in 
evidence tinder the section. 

Unless the death of the person making the 
entries in an acoount book is proved, S. 32 of 
the Aot does not admit such entries in evidence. 
(Roe and Jwala Prasad. JJ.) 8 EW Prasad v, 
radha Mohan Sabay. 37 i.c. 877. 

-—3, 22 —Dying declaration—When not 

admissible. 

A statement by a dying person not about the 
oiroumetance of his death, but about a daooity 

that was taking plaoe at the time of his death 

is not admissible under 8. 32 (1) in a trial for 
the daooity. Nor oan those statements be 
admissiblo under 8. 32 (3) unless they would 
have exposed him to oriminal prosecution. 
(H artnoll, C.J.) Nga Te v Emperor. 

14 Cr. L J 510 = 6 Bur L.T 183 = 
20 I.O. 990 = 7 L B.R. 33. 

Ss. 82, 33 — Dying declaration—Proof 
of. 

A statement of a deoeased person recorded in 
the absence of the accused is not admissible 
under 8. 33 of the Evidenoe Act. Nor is it 
admissible under 8. 32 (1) unless it improved by 
the magistrate who recorded it or bv some one 
who heard it made. ( Bartnoll and Young, JJ.) 

Nga Po t>. Emperor. 14 Or L J. 395 = 

20 1.0. 230-6 But. L T. 68. 
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Facta in issue, 

-S. 32 —Facts in issue, token relevant. 

Faots in issue are relevant (acts within 8. 32 
and statements made by deoeased persons 
about (acts in issue are admissible under this 
section. 15 Bom. 565 Dist., 27 M. 228 Ref. 
(Abdur Rahim and Phillips, JJ.) RAGHU* 
BHDHAM V. VlDIAVARADHl. 31 1.0. 875. 

Family affaire* 

- - - s. 32 (5)— Family affairs—Mode of 

succession—Admissibility. 

A document containing a statement ol a 
deceased person as to the mode of succession in 
a particular family is admissible. 25 M. 183 
Foil. ( Ayling and Seshaqiri Axyar, JJ.) 
Patinhar Karu u. Raman Varma 

24 I.C. 319 = 23 M L.J, 669. 

-8. 32 —Family affairs . 

coA statement in a will of a deoeased co parcener 
that he and his brothers ware living separately 
is not admissible under 8. 32 of the Evidence 
Aot. (Leggat, A.J.O) GOKUL DA8 v. CHANDI 
Bai. 10 I.C. 967 = 4 S.L R. 223. 

Hotacope, 

-8. 32 t5j— Horoscope— Evidence of per- 

drawing up. 

A statement about the date of the son’s birth 
i by a father at the time of preparing a horoscope 
is admissible in evidenoe under 8. 32 ol. (5) of 
the Evidenoe Aot as it was the date of the 
oommenoement of a relationship. (Abdur 
Rahim and Spencer, JJ.) ANNAMalai v. 
ANNAMALAI OHRTTl. 52 I.Q 456 = 

10 L W 67. 

-8. 32 (5) — Horoscope—Admissibility of 

. evidence. 

A horoscope is receivable in evidenoe under 
8. 82 (6) but the party making it must have 
had special means of knowledge. (Wallis, C.J. 
and Seshagtri Aiyar, J ) Ramanathan 
OHBTTY V. MURUGAPPA CUETTY. 

3 L.W. 210 = 33 1.0. 969 = 
(1916; 1 M.W.N. 208. 

-Ss. 32, 159 and 160 — Horoscope— 

Evidence, of age —Date of birth—Proof of 
horoscope. 

Under 8s. 169 and 160 of the Evidence Aot a 
horosoope oan be used to prove the date of birth 
stated in it if tho person, who wrote it or who 
oad it soon after it was written, is examined as 
a witness. 8. 32 of the Evidonoe Aot does not 
make relevant the statements of date obtained 
in a dooument like a deed of adoption or initia¬ 
tion of a chela. ( Halifax , A.J.O ) 8HANKER 
GIR t;. OHINNUJI. 6 N.L.J. 1 = 1923 Nag 164. 

-8. 3* (5) and 6)— Horoscope — State¬ 
ments in. 


Statements as to age made by deceased 
persons e g., in horoscopes in the circumstan¬ 
ces mentioned in 8. 32 of the Evidence Act, are 
admissible in evidenoe. A horosoope prepared 
by a deoeased person is admissiole in evidence 
to prove age. ( Miller C.J. and Mullick, J.) 
Amar Dayal Singh v. Her Pershad 
8ahu. 5 P L J. 603 = 58 I.C. 72 = 

1 P.L.T. 511. 

Inconvenience. 

-S. 32— Inconvenience. 

The inoonvenienoe and expense to be taken 
into aocount must be with respect to individual 
witnesses and not arising merely from the 
□ umber of witnesses which a party wishes to 
oall. (Abdur Rahim and Phillips, JJ,) 
RAGHUBHUSAN V. VlDYYAVARDHI. 

34 I.C, 675, 

Ordinary Oourie of Bus'uiess. 

- Ss 32 (2) and 34 — Ordinary course of 

business— Talab baki papers — Admissibility. 

Talab Baki papers are not sufficient evidence 
to ohargo any person with liability under 8. 34. 
8uoh papers may be evidenoe under 8. 32, 
Cl. (2); but before they oan be admitted, a land¬ 
lord must ehow that the person making the 
statement is dead and tho entries are made by 
him in the ordinary oourse of business. (Chat- 
ttrjee and Duval, JJ.) UMED ALI v. Kha.JEE 
HABIBULLA. 47 Oal. 266 =66 I.C. 38 = 

31 O.L J. 68. 

-S 32 i2i —Ordinary course of business 

—Papers kept in ordinary course of business. 

There is nothing in 8. 32 (2) which requires 
any formal proof that oertain settlement papers 
ware kept as a faot in the ordinary oourse of 
business. Care should be taken not to oonfupe 
8. 32 (2) with S. 34. (Holmwood an l Mullick, 
JJ.) Baid Nath 3ahay v. Nanku Mahton. 

29 I.C 219. 

- 89. 32 (2) and 33 — Ordinary course of 

business—Endorsement of a postal peon — 
Admissibility of. 

An endorsement on the oover of a letter by a 
postal peon is at best a reoord of a statement of 
the pooo and must be proved by oalling him as 
a wituess unless the statement becomes 
admiesible under 8. 32 (9) or 8. 93. Suoh an 
endorsement ie not admissible even as a state¬ 
ment made by a publio officer in the diuobarge 
of bis duty. (Mockerjee and Walmsley, JJ.) 
Gobinda Chandra Saha v. Dwaraka 
Nath patta. 20 0 L.J 458 = 

26 1 0. 962 = 19 G.W N. 489, 

—— Ss. 82 (2) and 84 — Ordinary course of 
business Jamabandi —Entries made 70 years 
ago — Presumption. 

Tho entries in Jamabandi papers began in 
1839 and ended in 1872 : Held, that with regard 
to the bulk of these entries the presumption 
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EVIDENCE ACT (I of 1872), 8. 32-Ordinary 
course of business. 

waa that the pereons who made them could 
not be called and the Court may trea6 the 
papers aa evidenoe under 8. 32 (2). Entries 
may be admitted as evidenoe either under 8. 32 
or under 8. 34. Under 8. 32, there is no 
necessity lor oorroboration. 29 B. 294, Foil. 
(Harrington and Casper z, JJ.) DUKHA MAN- 
dal t). Grant. 16 i.c. 467 = 16 C L J. 24. 

- S. 32 —Ordinary course of business — 
Statement s not made in the usual course of 
business. 

8. 32 (2), Evidenoe Act does not inolude state¬ 
ments oi deceased not made in the usual course 
of business. (Sadasiva Iyer and Phillips, JJ.) 

Kolangorath Raman v. Kannoth. 

2 L.W. 941 = 31 1.0. 184 = 
(1918) M.W.N. 793. 

— 38. 32,34 — Ordinary course of business 

Entries in account books in course of business 

— Corroboration. 

Entries made in books of acoount kept in 
the regular oourse of business are admissible 
under 8. 34 only when there is ether evidenoe 
to corroborate them ; but under 8. 32 (2) they 
may be admissible without suoh oorroboration 
when the person who made the entries oannot 
be found. (White, O.J. and Tyabji, JJ.) Rama- 
sawmi Naick v. RAMAOOANDEAN Chetty. 
(1914) M.W.N. 240 = 22 1.0. 827 = 1 L.W. 136. 

-S. 32— Ordinary course of business — 

Statement of writer. 

Where direot evidenoe of the handwriting or 
mark of a person is not available indireot 
evidence may be given and the endorsement of 
the deceased scribe that the mark was that of 
the executant is admissible under 8. 82 (2) of 
the Evidenoe Aot. ( Aliltra, O.A J.C.) MT. 
Lahiniu. Bala. 18N LR. 88 = 

1922 Nag. 227. 

-8. 32— Ordinary course of busi¬ 
ness— Statement made in gossip—Admissibility, 

Statement by a person made in ordinary 
oourse of gossip and not in ordinary oourse of 
business is not admissible under 8. 32 (2) of 
Evidenoe Aot. (Mittra, A.J O.) AJODHI v. 
Emperor. 21 Cr. LJ. 486 = 56 I c. 882 = 

16 N.L.R. 30. 

32 (2 )—Ordinary course of busi¬ 
ness— Statement by deceased scribe as to 
marks of executant. 

A bond was executed by three persons who 
were all dead. They were illiterate and their 
signatures were indicated by marks ( nishani). 
The soribe and the attesting witnesses had also 
died. The whole of the bond including the 
marks was proved to be in the handwriting of 
the deceased soribe by the evidence of his 
lather, a bond writer. Held, direot evidence 
found in the body of the bond itself that the 
marks were those of the oxeoutant by the writ¬ 
ten statement therein of the soribe is relevant 
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course of business. 

under 8. 32 (2) it having been made by him 
in the ordinary course of business a* a bond 
writer. (Ballifax, A.J.C.) Haria v. MANAK- 
CHAND. 27 I.C. 866 = 11 N.L.R. 9. 

-Sa. 82 (2)— Ordinary course of business * 

—Chowkidar's diary—Entry made by third 
person — Admissibility in evidence. 

Where entries relating to the deaths of the in¬ 
habitants of a place had been made in the diary 
of a deoeased ohowkidar not by the ohowkidar 
himself but by some other person, the entries are 
inadmissible in evidenoe unless it is proved that 
it was the duty of that person in the ordinary 
course of business to make the entries. (Das 
and Adami, JJ.> MUSSAMMAT CHANDRaMA 
KDER v. RAMGAYaN. 1922 P. Ill, 

3a. 32, Cl. 12) and 84 — Ordinary course 
of business—Zemindari papers—Admissibility 
of—Independent evidence. 

Although Zomindari papers oannot be admit¬ 
ted under 8. 34 of the Evidenoe Aot as 
corroborative evidenoe without independent 
ovidence of the (aot of oolleotion at oeriain 
rates, they can be used as independent evidenoe 
if they are relevant under 8. 32, Cl. (2) of 
that Aot. (Dawson Miller , C J. and Mullick, 
J.) CHARITTER RAI V. K AILASH BEHARI. 

4 P. L W. 213 = 1918 Pat 148 = 

44 I.C. 422 = 3 P. L J. 806. 

-8. 32 — Ordinary course of business 
Entries through named persons in account 
bcok kept by deceased servant. 

When a deoeased servant kept his master’s 
accounts in tho oourse of business, and entries 
of payments through named persons are made 
therein, suoh entries are, under 8. 32 of the 
Aot, admissible in proof of payments ODly if 
those named persons are oalled on to prove the 
actual payment. (Roe and Jwala Prasad, JJ.) 
Sew Prasad v. Radha Mohan bahay. 

37 I.C. 877. 

- S. 32 2)— Ordinary course of business 
— Revenue surveyor’s report—Probative value . 

A Revenue Surveyor’s reports though admis¬ 
sible in evidenoe under 8. 32 (2) have very 
little probative value when they are not signed 
by the transferors and are not supported by 
evidence of persons who purport to sign them 
as witnesses. ( Twomey , J.) MG PO NYEIN 
u. MAUNG MY. 27 I.C. 777 = 8 Bur. L.T. 83. 

S. 32 —Ordinary course of business — 
Scope and meaning of. 

The words “ in the ordinary course of busi¬ 
ness ” indicate the regular routine of business 
usually followed and adhered to, on all occa¬ 
sions by the person whose declaration is sought 
to be introduced ; but it has no refarence to 
business of other stray character. 23 B. 63, 
Foil. (Parlett, J.) abdudda v. Ma E Kin. 

11 1.0. 854 = 4 Bur. L.T. 185. 
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EYIDENOE ACT (I of 1872), S. 82—Panda s 
Register. 

Panda’s Register, 

--- S. 32 (6) — Panda’s register — Family 

relationship in panda’s book—Admissibility — 
Secondary evidence. 

Entries in panda’s register or note-books oan 
be admitted as evidence upon a question 
of family pedigree but they should be 
reoeived with caution and should be severely 
sorutinised to guard against fabrioation. 
30 A. 510 (P. C.), Ref. (Chamier and 
Piggott, JJ.) The Collector op Faruk- 
habad v. Gajraj Singh, 15 I.c. 623. 

--—Sa. 33 (4) and 35— Pandas register— 

Entries in books of Hardwar Priests—When 
admissible as evidence. 

Entries in books of Hacdwar priests, if made 
ante litem motam would be of great weight in 
establishing a pedigree table. (Johnstone and 
8hadilal, JJ.) Ram Singh v. Daulat Singh. 

171 P.L.R. 1914 = 23 I C. 550 = 

97 P.W.R. 1914 

Pedigree. 

--S. 32 (6 )—Pedigree—Proof of—Person 

making the statements not known. 

A document anoient and geuuino purporting 
to be a family pedigree was produood in evidonoe 
in a mutation oase by J who stated he had reoei¬ 
ved it from his grand-father. No objeotion was 
taken to its admission though its genuineness 
was not admitt-d. It was not proved who had 
prepared the pedigree. Held, that under the 
oiroumstanoes it was not neoessary to show 
who had made the statements mentioned in the 
pedigree aud that it was admissible iu evideuoe 
under 8. 82, ol. 6 of the Evidenoe Aot. Objeo¬ 
tion to the admissibility of evidonoe taken at a 
late stage in litigation is not to be encouraged. 
The proper time to objeot is at the trial when 
the evidenoe is tendered. (Richards, C.J. and 
Raflque, J.) Jaganqir v 8heo Raj Singh. 

37 All. 600 = 30 1.0 505 = 13 A.L.J. 817. 

- S 32, els. (2) and (6)— Pedigree — 

Proof of—Books of family chronicler. 

Where a family pedigree wa9 sought to be 
proved by books kept by a family ohronioler, 
Held, (1) under 8. 82 (2) they would be admis¬ 
sible as books kept in the ordinary oourse of 
business by a professional man or a person 
whose business it was to keep such a book; (2) 
it would also be admissiblo under 8. 32 (6) 
whioh enables a family pedigree to be admitted 
in evidonoe so long as the members of the 
family depend on a partioular person to keop a 
reoord of family events. (Macleod, C.J. and 
Shah, J ) MOHANSINGH Umed RAMOL v. 
Dalpatsingh Kanbaji. 46 Bora. 783 = 

24 Bora. L.R. 289 = 1922 Bora, 91. 

-8. 32 (6 )— Pedigree book. 

A book of pedigree is relevant under ol. 6, 
B. 82 though it may not have been shown that 
all the writers of pedigree had special means of 
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knowledge and though the book may not be in 
the possession of a member of family oonoerned. 
(Drake-Brockman, A. J. C.) Lahanu u. 
MOTIRAM. 63 1.0. 963= 4 N.L.J. 33. 

• —S. 32 (5)— Pedigree filed in Court- 
Proof of—Knowledge of relationship. 

Uq 1683 it is shown that the person who files 
a pedigree in Court had special means of know¬ 
ing relationship between the parties, Iho pedi¬ 
gree oaunot be reoeived iu evideuoe aud it can¬ 
not be aooepted as evidenoe that be had that 
knowledge. Proof of speoial souroe of know¬ 
ledge is a pre-rtquieite to the admission of the 
document in evidenoe and until the document 
is reoeived in evidenoe no presumption can be 
made from the statements contained in it. 
(Lyle, A.J.O.) BHIMASlNGnu. MT. SUNDER. 

9 O L J. 186 = 4 U P L.R (0 C ) 79 = 
26 O C. 109 = 1922 Oudh 218. 

-S. 32 — Pedigree — Succession — Claim 

based on a pedigree table—Proof. 

To support a claim upou a pedigree table, it 
must be proved that those higher in the degree 
of relationship than the claimant are extinot. 
(Waz\r Hasan, A. J. C.l Jasodha v, Mura- 
LIDHAR. . 61 1.0.144 = 24 0 0.1. 

-S. 32 (8)— Pedigree filed by general 

agent of deceased person — Admissibility. 

A pedigree Sled by a general agent in a suit 
to which tho deceased was a party can be 
presumed to have been filed undor his instruc¬ 
tions, and euoh pedigree if other conditions be 
satisfied would be admissible in evidenoe in a 
subsequent litigation. (Kanhaiya Lai, J. C.) 

Balbhaddar Singh v. Sri Pal Singh. 

48 I 0 308=21 O C. 251, 

-S. 32 (5 )—Pedigree with doubtful 

circumstances not to be admitted. 

When at the time of the village settlement 
some papers were put in, one of which was a 
pedigree and at the end of it some names 
found in the pedigree also appeared and it was 
doubtful whether the attaohed names were in¬ 
tended to show the correctness of all the papers 
or only of the last oi suoh papers. Held, the 
pedigree oould not be admitted in evidenoe. 
25 I O. 623, Dist, ( Stuart , J.C.) Kashi SlNGH 
v. RAM NaRAIN, 3 O.L J. 660 = 

37 1.0. 138 = 19 O C. 321. 

-8. 32 (ft)—Pedigrees filed in settle¬ 
ment Courts — Admissibility. 

Pedigrees filed in the Settlement Courts are 
only admissible under the provisions of 8. 32, 
ol. (5) and in order to mike them admissible 
as tho statements of deoensed persons relating 
to family connections, it must be shown that 
the persons making tho statement bad some 
special means of knowledge with regard to tho 
relationship deposed to, whioh knowledge oan 
be presumed in the oase of members of the 
family or olosely related to the family. (Lind¬ 
say, J O.) Suraj Bali v. Tilok Ohand. 

36I.G. 06 = 3 O.L J. 317. 
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EVIDENCE ACT (I of 1872), S. 32—Pedigree. 

— S. 32 (3 )—Pedigree—Proof of. 

A peuigcoe though not prepared by a member 
oi the family or an official bound to reoord it 
sad not signed by any family member but 
v-moh were adopted by members of the family 

1 /o < admie T S,bla undar 8 * 32 (5) of the Act. 
Stuart, J.G. and Kendall, A.J.C.) RAM DIN 

Kayestfi Pathshala, Allahabad. 

23 I 0 823 = 1 O.L J. 447. 


? 9, ^ 2 ,and 80— Pedigree from 
settlement record — Admissibility. 

Where the pedigree i 3 extracted from a 
settlement reoord it is presumed to be genuine 
nder 8 90 of the Evidence Aot and it is 

admissible in evidence under 8. 60 and not 

under 3. 32 ( 6 ) of the Act. (Piggoit . J.C .and 

ina ay, A.J.G.) Bhabuti SINGH v. Khetal 
8lNOH * 21 I. C. 274. 


- “—Si. 32, Cl. (3) and (6) and 90-Pedi¬ 

gree filed in Settlement Record—Admissibility. 

A pedigree filed in settlement record must, 
before it is admitted in evidence, be proved to 
ave been made by a person having knowledge 
of it before the question in dispute has been 
raised, though a presumption may be made in 
it3 fa\ cur under 8. 90 of the Ac6 beoause it is 
more than 30 years old and is produced from 
pcoper custody. 30 A. 510, Ref. (Piggoit. J.C.) 

jjuthuha Prasad bingh v. bhulan Singh. 

14 I.C. 339 = 13 O.G. 361. 

—S. 32 (3)— Pedigree—Proof of special 
means of knowledge. 

The pedigree produoed in one Court is ad¬ 
missible in evideuoo in another Civil Court upon 
proof that the person making the statement 
contained in the pedigree wa9 dead and that he 
had special means of knowledge. (Evans, A. 

J.C.) Kashi Singh v. Balraj Singh. 

10 1 0 199. 

-S. 32 (3) — Pedigree— Admissibility, 

Before a pedigree is admitted in evidence, it 
must be shown they were mads by a person 
who has epeoial means of knowledge of the 
relationship. Where it purports to be based 
on an old gonealogioal tree whioh no longer 
exists, the person who was responsible for the 
old document must be indicated. (Dis and 
Macpherson, JJ) Jhobali Rai v. sakhi Rai 

(IS23j Pat. 266 = 1023 P. 383. 

Proof of age, 

~ I (6) Proof of age—Birth day 

books-Admissibility of—Husband's evidence 
as to wife's age—Affidavit—Admissibility of. 

Where the evidenoe shows of a praotioe of 
making entries of dates of birth in books kept 
for the purpose of obtaining the opinion of 
astrologers, the Birth-day books are admissible 
in evidence to prove the dates of birth if the 
parol evidenoe concerning them is accepted. 
A husband’s statement as to his wife’s age, 
though hearsay, is admissible for what it was 
Forth ; and an affidavit in whioh be had sworn 
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to the same date previously before the contro¬ 
versy is admissible in evidence. ( Sir Arthur 
Channell ) CHUAH HOOI GNOH NEOH v. 
Khaw Sim Bee. 31 I C 637 = 

19 O.W.N. 767 (P C.), 

- Ss. 32 (3) and 11— Proof of age — 

Statement by a deceased person as to date of 
birth — Admissibility. 

A statement of a deoeased person made in a 
guardianship application concerning the date 
of birth of the minor is not admissible in evi¬ 
dence to prove the age of the minor in a subse¬ 
quent suit as the statement cannot be regarded 
as one relating to the existenoe of any relation¬ 
ship by blood, marriage or adoption. Nor oan 
it oe covered by 8. 11 of the Act. ( Coxe and 

Beachcroft, J J.) Ram Krishna Sadhukhan 
v. Munindra Mohan Ray. 

27 1.0. 30 = 20 C.L.J 302. 

--Ss. 32 (3) and (6)— Proof of age — 

Recital in a will —.Admission —Register whether 
admissible. 

The recital in a will about the age of another 
person when that reoital is not merely inciden¬ 
tal is admissible in evideuce an to the ago of 
that person at that time. (White, C J. and 
Tyabji, J.) KRISHNAMACHARIAR v VEERA- 
VELLI KRISHNAMACHARIAR. 38 Mad. 166 = 
13 M.L.T. 388 = (1913) M W N 388=- 
19 I.C. 432 = 24 M.L J, 317. 

-S. 32— Proof of age — Special means of 

knowledge. 

Statement by a person before a public cffioer 
as to his son’s age is admissible in evidenoe 
under S. 32 of the Evidence Aot. (25 M. 183 ; 20 
C. 768. Foil. ( Benson and Abdur Rahim, JJ.) 
BAPPA RAJU V. KONDU RAJA. 9 I.C. 324 = 

9MLT 220.- 

Recitala, 

“ ” Si 32— Recitals in tv ill— Statement of 
dead person—StaUment in will showing sum 
due by a third person. 

Statements in the will made by the deceased 
that he had spent a particular sum in effecting 
the repairs of the house was not a statement 
made against his pecuniary or proprietary 
interest and it could not be held that the memo 
of expenses made by the deceased was made in 
the ordinary course of the business. Both the 
statements were held inadmissible. ( Macleod, 

O J . and Heaton, J.) NaRHARI v. Bal- 
KRiSHNA. 44 Bom. 192 = 83 I 0. 316 = 

22 Bom. L.R. 97. 

-— Sb. 82 (8) and 159 — Recitals in 

guardianship petition— When admissible in 
evidence. 

A recital as to the date of birth in a guardian¬ 
ship application is not by itself admissible in 
evidenoe but if the person who made the state¬ 
ment is dead, or cannot be found or had speoial 
means of knowledge, it will be admissible—If he 
I is examined as a witness his oredit can 
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EVIDENCE AOT (I of 1872), 8. 32—Recitals. 

impeaohed by producing the Earns. ( Mookerjee 
and Rankin, JJ.) Prohlad Chandra 
Chowdhury v Ramsaran Chowdhury. 

38 O.L.J. 213 = 1924 Cal. 420. 

-S. 82 (3)— Recitals—Deed not inter- 

par tes—Recitals of boundaries—Admissibility 
in evidence. 

Recitals as to boundaries in documents of 
third parties are admissible only under 8. 32 
(3) if the persons making them are dead or 
oaunot; be fouad or the like. iNewbould, J.) 
abdul Rahim Khazi v. Jonab ali Sikdar. 

1923 C. 299. 

-Ss. 82 (7) and (13)— Recitals in will. 

Wills not admitted to probate are not admis¬ 
sible in evidence under Ss. 13 (a) and 8. 32 (7) 
except on proof by an attesting witness that 
they are in aooordanoe with 8. 50 of the lad. 
8uo. Aot. (Fletcher and Teunon, JJ.) 
Moheshwar Panda v. Bundar Narain. 

33 1 C. 842 = 22 O.L.J. 551. 

-S. 82 (2)— Recitals in document. 

As 8s. 65 and 91 make it olear that when a 
written grant is lost, secondary evidence oan 
be given of it only as defined by law, a 
translation of parwana or grant forming the 
enclosure and the report of a public 
officer is not admissible as secondary evidence 
of the ooutonts of the grant under any of 
the Ss. 65, 32 (J) or 35. (Sadasiva Iyer and 
Moore, JJ.) AMBALAVANA PANDARARAN- 
NADHI V. KUPPACHI AMMAL. 35 1 0. 201 = 

4 L W. 331. 

-S. 82 (7) — Recitals in documents— 

Statement by deceased mortgagor in mortgage 
deed—Admissibility. 

Statements in mortgage deeds whiob 
are admissible in evidence under 8. 32. 
o!. 7 read with 8. 13 of the Evidenoe Aot 
aro rightly treated as reliable, and oan be acted 
on if corroborated by other oral evidence in the 
case. Reoitala in deeds, when the exeoutant 
is deonaeed are admissible under 3 32 (7). 
( Sadaiiva Aiyar and Napier. JJ.) Visa- 
LAKSH1AMMAL V. DORA9INGA PILL A I, 

29 1 0. 974. 

— —*Sb 32 (a). 11 and 13— Recitals—Docu¬ 
ments between third parties. 

Rooitals of boundaries of lands in dooumtnta 
between third partiee are admissible in evidence- 
(Prideaux, A.J.O ) TrimBaK v Ganesh. 

1923 Nag. 22. 

-S. 82 —Recitals in document. 

If the oonditions of this section are fulfilled a 
reoital in a dooument not interpartes is admis¬ 
sible in evidence. (Das, J.) RAM SARUP 
Kamkarv. BHAGWAT PR08AD. 

87 1.0. 194=2 U P.L R. <P.» 186. 

-8. 82 —Recitals in documents—Third 

ptrsons. 

A statement of boundaries in dooument of 
title is admissible against third parties if tha 
third parties are dead or outside the jurisdiction 


EVIDENCE AOT (I of 1872), S. 82—Relation 
■hip. 

of the Court. 19 C.W.N. 469, Dist. (1914) M. 
W.N.779; 16 C.W.N. 252 ; 17 C.W.N. 108 ; 
11 A.L J. 139 Foil.; 23 B. 63, Not appr. ( Roy 
and Jwala Prasad, JJ.) LaLU 8INGH v. 
8AHDEO SINGH. 36 1.0.610. 

Relationship. , 

-S. 32 (5 ;—Relationship — Admission 

by female member ot family as to the status of 
heir—Improvements — Compensation — 4ssess- 
ment. 

Where the status of B as a daughter’s soa 
of A is id question, an admission of such rela¬ 
tionship by another wife ol A, is of great weight 
iu favour ot B. (Lord Shaw). KlDAR NATH 
V. MATHUMAL. 15 Bom LK 46f = 

(1913, M W N. 403 - 13 M L T 434 = 
127 P.L R 1913 77 P R 19>3 = 
40 G 555 =25 M L J. 176 = 
£T.r ; TZ; v “ 18 I.C. 946 = 17 OWN 797 (P C.), 

-S. 32 (5, — Relationship—Proof of — 

I Vhtn admissible. 

A statement by a deoeased plaintiff as to bis 
relationship with certain perilous contained in 
a plaint filed before the existence ot aDy dis¬ 
pute oonoerning that relationship is admissible 
under 8. 32 (5) in a subsequent suit in wbioh 
that relationship is in dispute. Every mem¬ 
ber of a family has a “ special means of know¬ 
ledge.” within the meaning of this seoliou of 
being able to state who are bis near relations. 
Richards. C.J. and Dantrjee , J.) MANULA 
Dad Khan v. abdul sattar 

15 A.L J 349=39 1 0 666 = 39 A. 426. 

-S. 32 (5) — Relationship—Adoption — 

Mohant and Chela. 

The relationship between a Mohant and a 
Chela is a relationship by adop ion and a 
statement by a mohant that he has one chela 
is a statement relating to the existence of a 
relationship. A statement as to the time of 
commencement of relationship is so indissolu¬ 
bly associated with the existence itself of the 
relationship that it may be rightly regarded as 
a statement relating to ibo existence of that 
relationship under ol. 5. 8. 32 of the Evi¬ 
denoe Aot. 26 M. 183 ; 24 I.C. 519 Ref. 
{Mookerjee and B achcroft, JJ.) ACHYUTA- 
NANDA DASv JaGANNATH DA8 

21 CL J. 96 = 27 I C. 739 = 20 OWN. 122. 

-Si 32 (5, and SO —Relationship—Evi¬ 
dence of - Joint ownership of an open plot of 
land —Oral evidence of persons with no means 
of knowledge. 

The mere faot of joint ownership of an open 
plot of land by a number of persons in the 
same looality has a very remote bearing on 
their relationship inter oe ; and the oral evi¬ 
denoe of persons with no means of knowing 
the alleged relationship and interested in the 
suoceso of the suit baa little value in proving 
title to property. ( Johnstone and Shadi Lai, 
JJ.) Ram Singh v. Daulat Singh. 

171 P.L.R. 1914 = 23 I C.S50 = 

97 P.W.R. 1914. 
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EY1DENCE ACT (I of 1872),IS. 32-Relation 
ship, 

3. 33. Illns. k)— Relationship. 

Relationship which may be proved by the 
statement of a deceased person, may be the 
relationship of the person making the state¬ 
ment. Thusreoitals in sale deed and mortgages 
by the adopted eon and in hia will in whioh he 
desorihed himself as adopted eon,were admissible 
under 8. 32 (5) and (6) of tbe Act. (Wallis. J ) 

Mubbanji Venk atarangiah Chetty V. 
Venkata Subbammab. 13 M L T. 315 = 

19 I C. 740 = 29 M L.J. 373. 


3.32(3), 5j— Relationship—Adoption 
— Content of SapiDda— Admission of receipt 
of consideration. 

A statement by a deceased Sapinda admitting 
the receipt of consideration for consenting to an 
adoption is within 8. 32 (3) and is admissible 
in evidenoe. Suob a stateraeot is also within 
8. 32 (6) a9 it relates to the existence of the 
relationship by adoption. Tt is immaterial for 
its admissibility that the time ol m iking it the 
status of adoption had not been orea»ed or that 
it was not made Ante Litem M or tain (White 
and Phillips, JJ.) Dhanakoti AMMab 
V. BALASUNDARA MUDALIAR. 18 I C 989 = 

36 Mad. 10. 


-S 


32 ( 5 )—Relationship —Statement as 

to relationship—Admissibility—Statement as to 
adoption. 

A statement by a deceased person that he was 
adopted when he was four years old into 
another family is admissible.under 8 . 32 (5) of 
tbe Evidenoe Aot to prove its relationship. 
(Drake Brockman . J.C.) GOLAB Thakur v. 
Fadali. 68 I C. £ 66 . 

•—Ss.32 and 33 — Relationship —State¬ 
ments of deceased witnesses -Legitimacy — Muta¬ 
tion proceedings. 

Where in mutation proceedings before a 
Revenue offi ;er authorised to record statements 
of wituesees od oath, certain statements relat¬ 
ing to the legitimacy of a particular person are 
made, suoh statements are admissible in a suit 
in the Civil Court by a party to the mutation 
oase. But those statements are not admissible 
if the subsequent suit in the civil Court is 
between persons not parties to tbe mutation 
proceedings. - Daniels, J.C .and Dalai, A.J.C.) 
MUMTAZ UN NISSA BEGAM V WAZIR ABI. 

65 I C 308 = 8 O L.J. 569. 


8 . 32 IBi — Relationship—Statements 
of relatives and servants. 

Tho statements made by the deoeased rela¬ 
tives, servants and dependants of a family are 
admissible under 8. 32 (51 of the Evidenoe Aot. 
equally with the etatemeuts of the members of 
the family if they had special means to know 
things requisite to make their statements admis¬ 
sible. IKanhaiya Lai, A.J.C.) Babbhaddab 
SINGH v. 8HBIPAB SINGH. 48 I 0. 308 = 

21 O C. 251, 

77 s * 82 IB)—Relationship — Hearsay 
evidence — Fosterage — Admissibility. 


EVIDENCE ACT (I Of 1672), S. 32—State¬ 
ments agaiost interest. 

Hearsay evidenoe is inadmissible to prove 
connection by fosterage. ( Lindsay, J.C. and 
Kanhaiya Lai, A.J.C.) SURAIYA Qudr v. 
Qudsia Begam. 24 I C. 613 = 1 O.L.J. 281. 

Special means of knowledge. 


^ 8 . 32 — Special means of knowledge — 

Relationship, 

A statement by a Muzumdar that the estate 
should be handed over to a certain person by 
name A as the sole wife of Zamindar is admis¬ 
sible under 8. 32, as made by a person having 
speoial means of knowledge. (Wallis, C.J. and 
Burn, J.) Krishna thevar v. Ramasami 
Pandia. (1917) M.W N. 201 = 33 M L.J. 277 = 

39 I C 263 = 40 Mad. 871. 


• 89 32 (5', 21 1 1) — Special means of 

knowledge—Statement as to date of birth, 
when admissible. 

Statements as to the date ol birth ol a per¬ 
son contained in his deposition and in affidavits 
filed by him are admissible in evidence under 
8. 21 (l) read with S. 32 (6) if made by a per¬ 
son having special means of knowledge whether 
personal or hearsay. (Wallis, C J and Sesha- 
giri Aiyar, J.) RAMANATH.AN CHETTY v. 

Murugappa chetty (1916) M W N. 208 = 

33 1 0. 969 = 3 L.W. 210 

S. 32, 5) — Special means of know¬ 

ledge—What is. 

It is not necessary that the speoial means of 
knowledge ol a witness should be of a particular 
obaraoter in ordor to make his statement admi¬ 
ssible. It is for tho Court to decide whether tbe 
witness had suoh special m ane or not. (Old¬ 
field and Tyabji, JJ.) RamKRISHNA 4IYAR v. 

Chinna Vengammab. 26 I.G. 110. 

Statements against interest. 


S. 82 (3) — Statements against inte¬ 
rest — Admissibility. 

A statement m*de by the manager of a joint 
Hindu family, since deceaeed, that he bought 
properties out of his own earnings as a provi¬ 
sion for the 80D-in-law and in his name, is 
admissible in evidenoe agaiogt tb& surviving 
members of the family who olaim that the pro¬ 
perty was acquired benami for the joint 
family. ( Lora Buckmaster.) 8URAJ Narain 
v. RatanLab. 40 All. 159 = 

21 C.W N 1063 = 20 0 0.211 = 
2 P.L W 160 = 33 M L J. 180 = 
15 A L J. 684 = 19 Bora. L R. 737 = 
22 M L.T. 121 = 26 C L J 267 = 

6 L.W. 509 = (1917) M.W N 477 = 

4 O L J. 76) = 40 I C. 988 = 

44 I.A. 201 (P.G.). 


” s - 32 (3 )—Statements against interest 
--Documents not inter partes — Boundary 
dispute. 

Reoitals in doouments not inter partes are 
ordinarly irrelevant unless the statements in 
the doouments can be brought within 8. 32 of 
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EVIDENCE ACT (I of 1872), S. 32—State¬ 
ment against interest, 

the Evidence Aot. Statements in doouments 
not inter partes limiting the interest of the 
exeontants by deolaring the boundaries of cer¬ 
tain land fall within S. 32, ol (3) and are, 
therefore, admissible in evidenoe. (Newbould, J.) 

Reajaddi Barkar v. Ganga Charan. 

S3 l.C. 863. 

-S. 32 (3) — Statements against inter¬ 
est—Recital tn document — Admissibility. 

A rtoital in a deed of sale, that the land 
oonvoyed is limited by certain boundaries is an 
admission that his proprietary interest does not 
extend over any land outside the boundaries 
mentioned, and as suoh is admissible under 
8.31 (3). (Mookerjee and Beachcroft, J J ) 
AJJBAR A LI V LUTFE ALI. 21 C W N. 996 = 
25 C.L.J. 619=41 l.C. 116 = 43 Cal 159. 

7 -Ss. 32 (3) and 18— Statement against 

interest, 

The statement of the vondor in a sale-deed 
as to the ownership of a land inoluded as a 
boundary of the landlord is relevant under 
8. 32 (3) as a statement against interest and hie 
evidenoe againet the vendee and strangers. 
But euah a statement oannot be proved against 
the vendee as an admission under 8. 18. 
(Chatterjee and Newbould, JJ ) KANGALI 

Modla v. Beni Madhab Biswas. 

84 l.C. 531. 

-S. 32 (3i— Statements against interest 

—Cess Act, S• 95— Road cess return filed 
by Hindu widow -Admissibility in evidence in 
avour of reversioner, 

A Road-oess Return filed by a Hindu widow 
while she was in possession of the estate, is 
admissible iu evidenoe under 8. 32 (3) iu favour 
of the reversioner and 8. 95 of the Cess Aot 
does not bar its admissibility. [Mookerjee and 
Beachcroft, JJ.) Laohmi Prosad Cnow- 
dhury v, Jag Mohinlal Chaubey. 

22 1.0. 591=18 C L J. 633. 

-Sa. 32 (3•, (2), 11 and 12— Statements 

against interest. 

A vendor describing iu a oonvoyanoe that 
the land 19 limited to certain boundaries makes 
a statement against bis proprietary interest as 
it admits that the land does not extend over 
any land outside tho boundaries mentioned and 
is admissible under 8. 32, ol. (3). It does not 
fall under 8s. 11 or 12 or 3*2, ol 2. (Mookerjee 

and Carndvff, JJ ) ABOULLA v. Kunja 
Behaui. 16 0 W.N. 232= 12 I G. t49 = 

14 C.L.J. 467. 

--8. 32 (3) and i7 )—Statements against 

interest by donor at the time of registration of 
S'6 will. 

Statements made bytbo testator at the regia- 
tration of the will and in judioial prooeediugs 
relating to the property comprised in the 
•bequest to a charity are admissible under 8s. 6 
■ nd 32 of the Evidenoe Aot to prove a general 

Vol. Ill—14 


EVIDENCE ACT (1 of 1872), S. 32- Miscel 
laneous. 

oharitable intention on the part of the testator. 
(Abdur Rahim and Seshagiri Aiyar, JJ.) 
Muthukrishna Naicken V. Ramachan- 
dra Naicken. 47 l.C. 611=-37 M.L.J. 489. 

--S 32, (3) — Statements against interest 

—Conditions of admissibility. 

Under 8. 32, the oriterion of admissibility of 
statements against interest made by deceased 
persons are (1) the deceased must have had 
personal knowledge of the faots ho was stating ; 
(2) the facts stated should have been to the 
immediate prejudice of the deceased ; (3) the 
etatemeut must have been to the knowledge of 
the deceased, contrary to his interest ; aud (4) 
the interest must be either peouoiary or pro¬ 
prietary. (Wallis, C.J. and 8eshq\ri Iyer, J.) 
Ramanathan Chetty V. Murcoappa 
Chetty. (1916) 1 M W N 208 = 

33 10. 963 = 3 L W 210. 

- S, 32, Cl. (3)— Statement against 

interest — Admissibility. 

A statement made by a person against his 
own interest is admissible in evidence under 
8. 32, cl. (3) of the Evidenoe Act. (Sankaran 
Nair and Aylinq . JJ.) MaNDANA MAHA- 
LAKSHMAMMA V. MANDANA BORAPPA 

11 I C. 380 = (1911) 1 M W N. 368 

-S. 32 i3' — Statements against interest 

— Statement not against pecuniary interest. 

A statement by a plaintifi as a witness that 
her father told her that he had mortgaged the 
land in suit to the defendant is inadmissible 
under 8 32. (Saunders, A.J.C.) Ml NGA MA 
v. NGA TALOK PYU. 23 l.C. 607 = 

(1913) 11 U B R 56. 

-S. 32 (3) — Statements against interest 

— Declaration against title. 

Deojarations made by persons in disparage¬ 
ment of title to land, if rntde whilst in 
actual possession, are admissible in evidenoe 
UDder S. 32 (3) of the Evidenoe Aot. (Fawcett 
and Raymond, J.Cs ) Ramdas v. AJUDHI4- 
DA8. 63 l.C. 683 = 14 S L.R 137. 

Witness dying duping suit. 

-- - 8. 32 — Wit iess dying during trial after 

examination. 

Where a witness in a suit ha3 been fully 
examined and cross-examined, 8. 32 has no 
application and if the witness happens to die 
bofore the completion of Ibe suit, it is not open 
to either party to apply for the admission of a 
statement made bv him in a previous suit. 
(Chapman and Atkinson, JJ.) 8HAODEO 
Narain Das v. KusumKumari. 

46 I 0. 929. 

Miscellaneous. 

- 8 . 32 —Defamation—Libel—Statement 

of the deceased. 

The statement of a deoeaaed person, even if 
true is insufficient to prove the truth of a libel 
as it lacks the test of cross-examination, A 
libellous statement ol a deceased whose truth 
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EYIDENCE ACT (I of 1872). S. 32—Miscel¬ 
laneous. 

would have been a complete defeace is 
inadmissible as evidence under this section. 
' Scott , C.J. and Chandavarkar, J.) Nadir- 
saw HORMUSJI 8UKHIA v. PlROJSAW 
Ratanji Ratnagar. 19 I C. 98 = 

15 Bom L R. 130. 

—Ss. 32 (3) and 19—Custom—Proof of. 

When direot evidence of instances of a oustom 
is not available, persons having special means 
of knowledge are permitted to testify to it 
either by their knowledge of the praotioe of the 
community or their hearsay information from 
persons having such speoial means of knowledge 
under 8s. 32 (5» and 49 of the Evidenoe Aot. 
(Sfuarf and Kanhaiyalal, A J.Os.) Ikabal 
Narayan v Rajendra Narain. 

21 O.G. 275 = 48 1.0 767 = 5 0 L.J. 701. 

8- 32 ( 2) and (5)— Legitimacy — Proof 
of. 

The appellant’s legitimacy being in question 
the person who challenged it was entitled to 
prove the fact that the appellant’s deoeased 
mother made a statement on a certain oooasion 
that she was a ooucubine of the appellant’s 
father and not his wife under 8. 32 (2) and (4) 
(5). [Ptggot. J ) PARBATI v. Maharaj 
8ingh * 10 I.C. 188. 

S. 32 —Independent evidence — Ap. 
peal Objection to aamissibility. 

Where the document oan be brought under 
8. 32 of the Evidenoe Act by proof of the death 
of tho pets du who prepared it or other facts 
contemplated by that section, it oan be used 
not only as corroborative but as independent 
evidenoe. ( Miller . C.J. and Mullick , J.) 
CHARITTER RaI V KaILASH Behari. 

4 P L W. 213 = 1918 Pat. 143 = 
44 I.C 422=3 P L.J 305. 

S 33— Deposition in criminal case — 
Not to be admitted in civil litigation. 

The reoord of an admission made in the 
oouree of evidence given before a Magistrate by 
tho agent for a party, is not admissible in a 
subsequent litigation when the deponent is 
alive aod available for examination. ( Lord 

Shaw.) Ram Parkash Das v anand Das. 

43 Cal 707 = 20 0 W N. 802 = 
14 A L J 621 = (1916) M.W.N. 406 = 

„ r 31 M L J 1 = 18 Bom. L R. 490 = 

3 L.W. 556 = 2 i 0 L J 116 = 20 M L T. 267 = 

33 I.C. 533 = 43 I A. 73 (P.C ). 

— ‘.“Sa. 33 and 143— Legal testimony — 

Deposition in prior suit when admissible—Use 
of, to contradict. 

Id the absence of proof of the oiroumstanoes 
epeoified in 8. 33 of the Evidenoe Aot, the 
importing in bulk Id a Civil suit of depositions 
of witnesses recorded in a criminal trial is a 
erious irregularity. The depositions could 
not be used to support the evidenoe the 
witnesses gave in Civil suit. Nor could they 
bo used to oontradiot the witnesses without 
giving them an opportunity to tender their 
explanation or to dear up the particular points 


EYIDENCE ACT (I of 1872), 8. 33', 

of ambiguity. ( Lord Shaw.) Bad GaNGA- 
DHAR TILAK V. 8RINIVAS PANDIT. 

39 Bora. 411 = 13 A.L J. 570 = 
19 C.W.N. 729 = 17 Bom. L K 327 = 
21 C L J. 1 = 29 M L J. 34 = 
18 M L.T. 1 = (1915 M W.N.484 = 
2 L.W. 611 = 29 I.C. 639 = 
42 I.A. 133 (P.C.). 

■—S. 33 — Subsequent proceeding—Stale- 
ynent in Civil suit — Admissibility of in criminal 
case between same parlies. 

The deposition of the plaintiff in a prior suit 
is admissible in the prosecution of the defend¬ 
ant for forgery if the plaintiff is dead at the 
time of the criminal trial. ( Ptggo>t , J ) DEBI 
8INGH V. Emperor. 32 I.C. 383 = 

25 Cr L J. 623. 

Sa. 33 and 70— Prior depositions — 
Ex parte decree. 

A witness was produced who stated that he 
was the sole surviving attesting witness aDd 
he swore that the mortgagor bad executed the 
deed. A deoree was passed ex parte in favour 
of the plff, Subsequently the ex parte deoree 
was set aside at the instanoo of the mortgagor’s 
widow. When the ex parte decree was set 
aside the surviving attesting witness too had 
died. A witness was produced to prove tbe 
attesting witness’s handwriting. This he 
failed to prove. Both tho Courts below 
dismissed the suit on the ground that tbe bond 
had not been proved. Held, that the deposi¬ 
tion of the attesting witness was not admissible 
as there wa9 no opportunity for his cross- 
examination, and that the registration endorse¬ 
ment was no proof of the admission of the 
executant as required by 8. 70 of the Evidence 
Aot. [Richards. O.J and Pigqott, J ) RAJ 
Mangad Misser v. Mathura Dubain. 

38 All. 1 = 30 1.0 576 = 13 A L J. 881. 

Ss. 33 and 32 (3)— Statement by co¬ 
accused—Drath ol maker of the, statement — 
Admissibility in evidence. 

On a trial for forgery one of the accused 
having made a statement before the enquiring 
Magistrate an 1 died before the trial commenced, 
the statement was admitted by the Sessions- 
Judge under 8 32, cl. (1) of the Evidence 
Aot. Held, that the statement was inadmissible 
since its maker had already rendered 
himself liable to criminal prosecution at tbe 
time it was made. *Scolt, C.J. and Shah, J.) 

Emperor v. Keshav narayan. 

23 Bom L R. 248/ 

-8 . 33. ProViso 2 —Proceedings under 

S. 476, Cr. P. Code. 

As the person against whom proceedings 
have been instituted under 8. 476 of the Cr. P. 
Code, has no right to cross-examine witnesses 
during that inquiry, the evidence of witness in 
that enquiry, who is not forthoomiDg at the 
trial started on the result of such inquiry, is 
Dot admissible under S. 33. [Batchelor and 
Shah, JJ.) BAKIRSHAHEB AMIR 8AHEB t>. 

Emperor. 17 Cr. L.J.;249-84 I.C. 069 = 

18 Bom. L.R 284.- 



213 


CIVIL DIGEST, 1911—1923. 


214 


EVIDENCE ACT (I of 1872), S. 33, 

-8 33 — “ Material witness if possible 

should bs produced before Court" 

The deposition of a material witness, whioh 
was relied upon by tbe Judge in his sum¬ 
ming up to the jury, who resided within the 
jurisdiction and oould be prooured without 
unreasonable expense and delay is not to be 
admitted under 8. 33 a9 justice requires that 
suoh a witness ehould be examined in tbe 
presenoe of the aooused. 8. 33 must be very 
Btriotly oonstrued. {Beaman and Uadeoi, JJ.) 
LAXMAN TOTARAM V. EMPEROR. 

16 Cr. L J. 754 = 31 I C 354 = 

17 Bora. L R. 590. 

- 3 33— Itvidenc!—Persons not parties 

to proceedings—Inadmissibility. 

A Court has no jurisdiction to deoido a 
matter on evidenoe reoorded in another pro 
oeedmg to whioh the applioant was not a party. 

(Bolmwood and Mullick, JJ.) KRISTO Kumar 
Das v. Girisb ohendra poddar 

27 I.C 704. 

—-—S 33 —Cannot be found. 

A mire statement of a police officer that a 
witness is a man of another distriot and cannot 
be found is not a suffnient ground for the 
reoeption of evidenoe under 8 33. (Woodroffe 
and Mook rji, JJ ) Emperor v Kangad. 

15 Cr. L J. 713 = 26 I.C. 161 = 41 0. 6)1. 

- 3. 33 — Deposition in registration 

inquiry—If and when admissible. 

Where witnesses examined and oross-examin- 
ed on solemn affirmation in a registration 
enquiry under 8. 74 of the Registration Aot, 
are dead, their depositions will be admissible in 
evidenoe uoder 8. 33 of the Evidenoe Aoi in a 
subsequent suit. (Sharfuddin and Richard¬ 
son, JJ.) JEKALI 8HE1KH V. TAIBANESSA 
BIBI. 29 1.0. 631 = 18 O.W.N. 6)8. 

-8. 33— Approver—Cross-examination 

—Sessions trial. 

At a Sessions onquiry an approver was ex¬ 
amined in chief but tbe aooueed were not asked 
to, then and thore, to oross-examiue him and 
did not in luo. cross-examine and he died 
before trial in the Court of Sessions. Held, 
that it was doubtful whether his evidenoe was 
admissible under 8 33 and that in any oase its 
value was email. {Bolmwood and Imam JJ.) 
Ibrahim v. Emperor. 14 Or. L J 70 = 

18 1 0. 406-17 OWN. 230. 

-8. 33 —Depositions of witnesses. 

Deposition of witnesses in previous proceed¬ 
ings botweon the parties oan be admitted in 
their entirety provided the requirements of 
B. 33 cf tbe Aot are fulfilled. ( Mooktrjee and 
Carnduff, JJ.) Imam Bandi v. Mata Sudai. 

13 1.0. 678-15 GLJ 621. 

-8. 33 — Deposition in prior case — 

Witnesses dead. 

Queere .— Whether depositions of witnesses, 
who are dead, in an old oaso bearing on a ques- 


EVIDENOE ACT (I of 1872), S 33. 

tion of custom oan ba given in evidanoe in a 
later oase? (Abdul Raoof and Campbell, JJ.) 
Ram Narain v. Mt. Har Narinjan Kuar. 

4 Lah. 297 = 1924 Lah. 116. 

-S, 33— Statement of living person in 

previous judi:ial proceeding — Aamissibility. 

A conviotion based on the statements o! living 
witnesses on a prior trial is unsustainable. 
{Broadway, J.) MAHOMED KHAN «. MU5S*M- 
MAT FATTaN. 12 PLR. 1919. 

-Ss 33 and 165 — Depositions of witnes¬ 
ses in prior suit—Admissibility by consent. 

If the parties to a suit agree, the evideuoe 
given in a previous judicial proceeding between 
them is admissible even in a case in whioh the 
conditions prescribed by 8. 33 of tbe Aot 
do not exist. ( Wallis, C.J., Coutt s T>otter 
and Krishnan, JJ). JAINAB BIBI BAHKB v. 
HYDERALLY 8AHEB. 33 M L J 532 = 

23 M L.T. 23 = (1920i M W N 3o0 = 
- 12 L W 64 ■ 56 1 0 9o7 = 
43 Mad. 609 (F B.). 

-8. 33 --Enquiry before Sub-Regislrar 

—Deposition of wilneises—Admissibility of 

The deposition of witnesses (since deceased) 
made at an enquiry held by a Sub-Registrar 
under 8. 41, ol. (2) of the Registration Aot 
regarding tha genuineness of a will are admissi¬ 
ble in evidence in a subsequent 6uit between 
tbe same parlies raising a question as to the 
genuinenoss of tbe will, provided tbe witnesses 
are dead and the parties had an opportunity of 
oross examining them at the enquiry before the 
8ub-Rogistrar. The “first proooeding” referred 
to in 8. 33 of the Evidence Aot need nob be a 
judioial prooeedrag. {Wallis, C J. and Sesha- 
giri A'.ynr, JJ.) LANKA LAKSHMANNA V. 

Lanka Vardhanamma. 42 M. 103 = 

33 M L J. 657 = (19181 M W N. 913 = 

49 I.C. 633 = 9 L W 98. 

-Si. 33 and 163 —Evidence te/ore 

8ub-Registrar—Admissibility by consent. 

Evidenoe recorded in prior proceedings 
cannot be treated as suoh in subsequent judi¬ 
oial proceedings by oonsent of parties unless 
the oase falls under 8. 33. A judgment based 
on suoh evidence ib void. (38 M. 160, Dies, 
from. [Anting and Seshaairi Iyer, JJ.) 
PONNUSAWMI PlLLAI v. filNGARAM PlLLAI. 

41 M. 731 = 31 M L J. 625 = 46 I C 849 = 

(1918) M W N 768. 
[Overruled by 86 1C. 957 = 43 Mad. 609.} 

-8 33 —Interrogatories—Answers. 

Answers to interrogations may be admitted 
under 8. 33 o( the Evidenoe Aot where oross 
interrogatories have been administered to the 
person making tbe interrogatories as such 
interrogatories satisfy the requirement that the 
opposite parties have the “ right aod oppor. 
tunity to oross-oxamine.” (Aylxng and Sesha- 
qiri Aiyar, JJ.) NARAYANA BHARATIGAL v- 
ITTULI AMMA. 89 1.0. 89$.- 
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-S. 33— Evidence taken before a person 

was aided as party to suit —Objection to ad¬ 
missibility, if can be taken in second appeal. 

A defendant wa3 newly added daring the 
course of a trial by direction of Court. He 
raised no objeotion to the evidenoe taken at a 
previous stage of the proceedings going on 
record nor desired that it should be reheard ; 
his interests however were fully represented by 
another defendant and be was fully oognisant 
of the stepta taken by the former to prove their 
common oase. Oa appeal by both of them 
jointly agaiust the judgmont ol the trial Court 
and the objeotion as to the admissibility of the 
evidence against the new defendant, held, that 
the objeotion should be disallowed and that 
8 33 of the Evidenoe Aot did not apply. (Napier 
and Srinivasa Iyengar , JJ.) RanQASWAMY 
Naidu V BUNDaRARAJULU Naidu. 

33 I.C. 52 = 31 M.L.J. 472 

- S. 33 —Deposition in prior suif —When 

admissible. 

Depositions of deceased witness in a prior 
litigation are admissible under 8. 33 only where 
not only the questions in issue are substantially 
the same in the two proceedings but the pro¬ 
ceedings have been between ihe same parties or 
their representatives in interest. 28 M.L.J. 
6fi9. Dist. tAbiur Rahim and Phillips, 33.) 
Ram BBUSHAN v. VIDYAVARDI. 31 I.C. 875. 

-Si. 33 and 58 —Duly of CouU while 

admitting statement of absetit witness — State¬ 
ment of public prosecutor —Consent of accused. 

Under 8. 33 of the Aot it is the duty of the 
Court to satisfy itself that the presence of the 
witness oannot be obtained without an amount 
of delay or expense which it considers unreason¬ 
able before the statement of the witness in a 
previoua judioial proceeding can be admitted. 
The mere statement of the publio prosecutor to 
the effaot is not sufficient. There must be 
independent evidenoe, 2 A. 646; 3 M. 48 ; 41 0. 
601; 5 C. 958, Poll. Prima facia the consent of 
the accused or his oounsel is presumptive evi¬ 
dence of the abseoce of prejudice. (Spencer 
and Seshagiri Iyer, 33.) ANNAVI MUTBU- 
RIYAN v. EMPERO.R. 28 M L J. 329 = 

17 M L.T. 214 = 11913 M W.N. 229 = 
16 Cr.L.J. 291 = 23 1 0. 318 = 39 M 449. 

- S. 33 — Former depositor—Suit not be¬ 
tween the same parties. 

Evidence recorded in one suit can. by consent 
of party to another suit, be rendered admissible 
as evidence in another suit although the former 
suit was not between the same partios. 
(Oldfield and Tyobji. JJ.) Krishna Reddy 

V. SUNDARA REDDY. 

26 I.C. 381 = (1914) M.W.N. 931. 

--—8. 33, Proviso 1— Representative — 

Meaning — Deposition in previous litigation — 
When admissible. 

Where the interests are identical and the 
objeot of the litigator is to advance a oommon 
olaim, depositions in a previous proceedings are 
admissible in a subsequent one, even against 


EVIDENCE AOT (I of 1872), S. 34. 

persons not parties to the previous suit. 
“ Representatives in interest means persons 
having the same interest in the subjeot-matter 
of the suit. It inoludes all persons whose 
rights are litigated bona fide by a person 
virtually on behalf of a olass though they 
themselves are not co-nominees on the record. 
23 W.R. 42 ; 91 Eng. Rep. 1387. (Pyke v. 
Crouch), Foil. (Ayling and Seshagiri Iyer. 33.) 
Patinmharkuru v. Raman Varma. 

24 I.C. 519 = 28 M.L.J. 669. 

-S. 33 —Conditions in section must be 

complied with before admissibility. 

The evidenoe of a witness reoorded in one oase, 
cannot be admitted as evidenoe in another oase 
unloss the requirements of the 8. 33 are 
oomplied with. {Eanhiyalal, 3 C ) DWARKa 
Bingh v Emperor 23 0 0.142 = 

24 Cr. L J. 823 = 1922 Oudh. 234. 

-S 33 —Conditions before admitting 

evidence. 

Per May-Oung, J.—The power given by 
8. 33, Evidence Aot, requires to be exeroised 
with great care and the Court must insist on 
atriot proof bofore holding that the requisite 
conditions have been satisfied. The Court 
must also in the judgment or preferably in a 
separate order, reoord the reasons for doing so 
Per Le>itaigne, 3. — It is afar preferable and 
safer precaution that the Court should reoord 
its reasons for holding that the necessary 
conditions of S. 33 have been oomplied with, 
before such deposition is admitted into evidence. 
The section prs-suppeses a consideration of the 
grounds prior to the admission of the evidenoe 
and if the reasons too are recorded prior to the 
admission, the order would constitute a more 
convincing proof of the considered adequacy of 
the grounds than a passage in the judgment 
subsequently written which may easily assume 
the appearance of a subsequent statement of 
exouses for a previous ill-considered notion. 
(May Oung and Lentaiqne, JJ.) NGA Nyo v. 
Emperor. 1 Rang. 312 =76 I 0. 8i7 = 

2 Bur. L J. ‘<05, 

—--S. 33 — Subsequent proceedings—Cri¬ 

minal trial—Admissibility of evidtnee in prior 
trial, 

Evidenoe taken in trial for daooity is not 
admissible in a trial under the Arms Aot. 
(Twomey, J.) NGA THA Ku v. EMPEROR- 

17 Cr. L J 312=36 I 0 480 = 

10 Bur. L.T. 121. 

-S. 33— Representative, who is. 

A purchaser of equity of redemption is a 
representative in interest of the mortgagor for 
the purpose of 8.33. ( Hartnoll and Ormond, 33.) 
Ma 8hwb LA v. MYKYIN. 26 I.C. 111 = 

8 Bur. L.T. 101 

■- S. 34 —Books of account—Entries in — 

Value of. 

Books of aocount are important pieces of 
evidence and if an entry therein is proved to 
have been made in the ordinary coarse of 
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business it is material oorroboration of the 
statement of witnesses. (Fletcher and Walmsley, 
JJ.) Lal Mohan baba v. Tazimaddin. 

49 I 0. 756 

- 8 34 —Thak map—Entry — Sixty 

years old— If admissible. * 

An entry in tbak map made about 60 years ago 
is admissible in evidenoe. {Rampini, A.C.J. and 
Ryve 3, J.) Tarakishori Ohaoudhari u . 
Nabin Chandra Karmokar. 30 l.c. 93 = 

21 C.L J. 637 

# 

-Sa. 34, 9 and 11—Absence of — Entry in 

account book—Relevancy of. 

The abaenoe of an entry in a book of aocounts 
is a relevant faot under 8s. 9 and 11 of tbe 
Aot, and not uuder 8. 34 to prove the alleged 
payment, but the weight to be given to euoh 
absence depends upon the oiroumstances of 
eaoh oase. (Mookerjee and Beachcroft, JJ ) 
GANGARAM AGARWAIiA v. Lachuram 
KISANDAYAL. 28 l.c. 703 = 19 C.W.N. 611. 

-8. 34— Entries m books of account — 

Value of—How to be proved. 

Where reliance is plaoed upon books of 
account it has to be proved that they were 
regularly kept in the oourse of business and the 
entries themselves have to be proved and mere 
assertions that this or that page was written 
by a particular writer will not suffice. (Moo- 
kerji and Carnduff, JJ.) IMANBANDI v. 
MaTASUDDI. 13 l.c. 678 = 13 C.L J. 621. 

-8, 34— Entries— Evidence of past 

transaction. 

In a suit toe the reoovery of Ra. 53-12 on the 
allegations that the defendants had irrigated 
their fields from the plaintiff’s well and were 
liable to pay at the rate of Rs. 4 per bigba 
according to an agreement arrived at between 
the parties. Held that the bahi entries in 
plaintifl’s bahx showing that the defendants 
had been paying tho water rate in previous 
years at tbe rate demanded by tho plaintifls 
taken along with tho oral evidonce produced 
sufficiently prove the plaintiffs’ olaim. (Moti 
Sagar, J.) PRA13BHU DlYAL v. Ram 
Ghander. 1923 Lah. 595 ,1). 

———8. 34—Afere production, not suffi¬ 
cient 

Mere production of books of aooounts with¬ 
out proof is not snffioient to obargo a defendant 
with liability although it may have been 
shown that they had buen regularly ' kept in 
tho course of business. 13 I.C. 673 and 22 I.C. 
403, Pol. (Abdul Raoof and \Harrison, JJ.) 
ABDUL HAg v. THE FIRM 8 HIVJI RAMKHEM 
Ohand. 1922 Lah. 338. 

--8 s. 34 and 32 (2)— Account book 

entries- Corroboration. 

Entries in aooount books wbioh are rele¬ 
vant only under 8. 34 aro alone insufficient 
to obarge a person with liability without 
evidenoe in oorroboration of the entries. 
Where the entries are, however relevant 
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under 8, 32 (2) they do not require, corrobora¬ 
tion. ( Shadi Lal, O.J.) Rani v. The Firm 
Bahadur Mal Bhuti Mal. 63 I.C. 946. 

- S. 84— Admissibility of entries in the 

lace of admission of liabilities by defendant— 
Not material. 

The admissibility or otherwise of the entries 
does not avail wheu tbe defendant admits tbe 
debt oontraoted, to which tbe entry refers. 
(Shah Dm and Rossignol, JJ.) Faze ahmed 
v. JIWAN Mal. 31 I C. 800 = 

138 P.W.R, 1918. 

- S. 34 —Entry in account books — 

J Value of. 

A mere entry in an account book without 
something more is insufficient to charge a 
person with liability. ( Johnstone and Shadi 
Lal, JJ ) ABDUL ALI V. PURAN MAL. 

82 P.R. 1914 = 23 I.C. £60 = 277 P L R. 1914. 

- Ss 31 and 114 — Books of accounts 

tampered with — Presumption, 

When it is found that tbe aooount books have 
been tampered with deliberately, the owners of 
the books will be very strongly presumed to 
have fabricated the aocounte. (Raitigan and 
Beadcn, JJ.) Pokhar DAS v. Uttam CHAND. 

49 P.W.R. 1914 = 52 I C. 560 = 

77 P.L.R. 1914. 

- S. 84 —Entry in book of account — 

Evidence necessary of proof—Nature of. 

As far as possible it is neoessary that inde¬ 
pendent and trustworthy evidenoe should be let 
in, in support of ontriea in books of aooounts. 
A mere statement of the plaintiff is not suffi¬ 
cient for tbe purpose. (Raitigan and Beadon, JJ.) 
GANGARAM v. Kakaram. 47 P L.R. 1914 = 

22 I.C. 403 = 33 P.W R. 1914. 

- S. 34 —Entries in books of account — 

Corroboration. 

8. 34 of the Evidenoe Aot only lays down 
that a plfl. cannot obtain a decree by merely 
proving the existenoo of oertain entries in his 
book of aooounts eveu though these books are 
shown to be kept in the regular oourse of 
business. Ho will have to show further by 
somo independent evidence that the entries 
represent real and honest transactions and that 
the moneys were paid in aooordanoe with those 
entries. No particular forme or kind of evi¬ 
denoe in addition lo the entries is required. 
Any relevant facts whioh oan be treated as 
evidence within the meaning of the Evidence 
Aot would be sufficient corroboration of tbe 
evidence furnished in the books of aocounts, if 
true. ( Abdur Rahim and Oldfield, JJ.) M. 8. 
YE8UVADIYAN V. 8UBBA NaICKER. 

52 I.C. 704, 

——8. 34— Account book entry in value 
of— Presumption—Proof. 

It is not the neoessary or ordinary efieck of a 
oredit entry in an aooount book in favour of a 
person that the sum so entered thereby is trans¬ 
ferred to him \ ail that it implies is that be is 
entitled to the amount from tbe person in whose 
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acoouot the eotry occurs. How the former 
beoame so entitled has to be proved aliur.de , 
the ordinary presumption being that such 
amount had been paid in by the person to 
whom it is oredited. (Abdur Rahim, O C J. 
and Seshagiri Aiyar, J.) 8ABJAN SAHIB n. 
ABDUL AZBEZ SAHIB. 42 I.O. 684. 

-S. 34— Entries in account books — 

Admissibility — Objection to. 

Objeoticn to admiseioility on the ground that 
entries ware not proved to have been kept in the 
regular course of business, ought to be taken at 
the time of the trial where entries in certain 
books of acoount are provod to be in the hand¬ 
writing of a deceased person. ( Abdur Rahim 
and Phillips, J J.) In re Madu CHIMNAGI 
REDDI, 32 I C. 665 = 17 Cr. L J. 73. 

-S. 34— Books of account — Admissibi- 

lity—Conditions of. 

An entry to be admissible under S. 34 of 
the Evidence Aot must be in a book of aooount 
regularly kept in the oourse of business which 
if not admitted must be formally proved. A 
collection of sheets of paper bound together 
with the intention that it should be permanent 
is a “ book ” but a book containing entries of 
items of which no account is made at any time 
is not a bock of aooount. For purposes of 
admissibility Cash Books, Ledgers, and Day 
Books are equal though they may differ in the 
weight to be given to each. (Sianyon, A. J. O.) 
MUKUNDRAM v. DAYARAM. 23 I C. 898 = 

10 N.L.R. 44. 

-S. 34— Accounts —Lekha Bahi— En¬ 
tries in—Evidentiary value of. 

In the absence of corroborative evidenoo no 
relianoe oan bo placed on the entries of oral 
loans appearing in a Lekha bahi. The account 
itself is not one kept in the ordinary oouree of 
business from day to day. (Stuart and 
Kanhaiya Lai, A.J.Cs.) Lad Bahadur v. 
Zadim SINGH. £7 I.C. 881 = 2 O.L J. 1. 

-S. 34— Account books not written from 

day to day—Admissibility. 

“Where aooounts are originally written in 
wrong siips of paper and after an interval are 
entered in regular books, the latter cannot be 
rejected in evidenoe on the mere ground that 
the entries in them were not made regularly 
from day to day. ( Chamitr , J. C.) MANGLI 
PRASAD V. MANDIR DAS. 11 I.C. 93. 

—-S. 24 —Copy of account book — Admis¬ 

sibility of. 

An account bock, though a oopy of another 
aooount bock, will be admissible in evidenoe if 
it is itself copied and * kept in the ordinary 
oourse of business. 27 C. 118 ; 4 B, 576, Foil. 

(Maung Km, J.) MAUNG SID KON v. Ma TU 
YA. 42 1.0. 117, 

-S. 34 —Books ** regularly kept in the 

course of business ”— Meaning of. 

In order that books may be regularly kept 
in the oourse of business they must be kept in 
aooordance with a uniform praolice in the 
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ourrent routine of business of the person to 
whom they belong, The particular method of 
keeping the books may afleot their value as 
evidenoe. (Pratt, J.O. and Crouch, A. J. C ) 
ramchandra v. Emperor 

14 Cr. L J. 262 = 19 I 0. 334 = 6 SLR. 193. 

-S. 35. 

See also Evidence act, S. 74. 

- S. 33 — Wajit-ul-arz— Khewat register 

—Entries in —Evidentiary value of. 

Entries in the Khewat register of a village 
and the wajib-ul-arz are evidenoe of facts 
stated therein and their importanoe may vary 
with circumstances. They are not by them¬ 
selves conclusive evidenoe of the facts reoorded. 
It may turn out that they are in accordance 
with the general bulk of the evidenoe in the 
case; they may supply gaps in it; and they may 
in short, form a not unimportant part of the 
testimony in case. They should not however 
be given any greater weight. (Lord Shaw.) 
NAGESHAR v. GANESHA. 42 All. 368 = 

7 O.L J. 48 = 2 U P.L R. IP O.) 37 = 
38 M.L J. 521 =23 0 C. 1 = 18 A.L.J. 332 = 
22 Bora L.R. 596 = 56 I 0. 306 = 

28 M.L.T. 3. (P.0,1 

[On appeal from 36 1.0. 780 = 3 O.L.J. 434.] 

- S 35 — Inam Register—Entries in — 

Value of—Tenure of land. 

The preparation of the Inam Register (1864) 
was a great Aot of state and the result of elabo¬ 
rate inquiries and though the statements as to 
the oharaotcr of tenure set forth in the Register 
oannot displace aotual and authentio evidence 
id individual cases, they are in the absenoe of 
such evidence, very important. (Lord Shaw,) 
ARUNACHADAM CHETTI V. VENK ATACHALA- 
PATI GURUSWAMIGAD. 

43 Mad. 253 = 24 0 W.N. 249 = 
37 M L J. 460 = 26 M L T. 479 - 
11919) M. W.N 830 = 10 L W. 643 = 
17 A.L.J. 1067 = 46 I A 204 = 
53 I.C. 583 = 22 Bora. L.R, 457 (P C.) 

[Reversing 33 I.C. 216 = (1913) M.W N. 630.] 

- S. 33 —Register of Minhaidari Vil¬ 
lages. 

A register of Minhaidari villages being an 
official document, in the absence of anything 
to 9how that any particular part of it was in 
excess of the official duty by reason of wbiob it 
came into existence and that in consequence 
that part being not admissible, is admissible in 
evidence under 8. 35 of the Evidence Aot. 
(Lord Parker ). RAI KlSHORE DEO BAHADUR 
u. Beni Mahto. 22 C.w N 43B = 

(1918) M.W.N. 303 = 23 HLT. 382 = 
90 Bom LR 712 = 28 C.L J. 1 = 
47 10 1=12 Bur. L.T 88 (P.C.). 

-S. 38— Qovt. Records—Dispute as to 

ownership of land. 

The plfls. claimed a large tract of land lor- 
merly under the river Ganges as forming 
part of the permanently-settled Zemindari. 
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Three 6ets of doouments were relied on, wi«. t 
firstly, a plan of survey oonduoted by Major 
Rennel between the years 1764 and 1773; 
secondly the hakikhat ohowhuddibandi (bound 
ary) papers whioh were returns submitted to 
the Government in a Government form in pursu¬ 
ance of Govt, request for the year 1799 aud made 
by the owners of the zsmindari and sent in to 
the Government; thirdly the Govt. Survey map 
made in 1859. Held, that they were all admssi- 
ble in evidence as they were in the oustody and 
tho possession of the Government, by whom 
they were carefully kept and certainly regarded 
as documents of great importance, that as 
between the Z3mindars and Govt, they must be 
aooepted a9 prima facie aoourate aud that 
the ovidenoe established tho plff.’s claim except 
that the bed of the river was the property of 
the Government. ( Lord Buckmaster) . Hara- 
DAS AOHARYA OHAUDHURI V. THE SECRE¬ 
TARY op State for India. 26C.LJ. 590 = 

(1918) M.W.N. 28 = 43 I C. 361 = 
22 M.L.T. 488 = 20 Bora. L.R. 49 (P.O.). 

- 9. 35 —Riwaj-i-am — Entries in — 

t Value of. 

The Riwaj-i-am of a district is a public 
reoord prepared by a publio officer in discharge 
of his duties and under Government rules and 
is oloarly admissible to prove the facts stated 
therein. The Riwaji-am, though subjeot to 
rebuttal is strong evidenoe of tbe ou^tom reci¬ 
ted. (Mr. Ameer Ali ). BEG v, ALLAH DlTTA. 

41 Cal. 749 = 12 P WR. 1917 = 
2t M.L.T. 810 = 32 M L.J. 619 = 
19 Bora. L.R 888 = 43 P R. 1917 = 
18 A.L.J. 825 = 21 G W.N. 842 = 

26 O.L.J. 179 = 88 I C 384 = 41 I.A. 89 (P.C.). 

[Reversing 48 P.R. 1909 = 122 P.L.R. 1909 = 

2 I.C 79 = 72 P.W.R. 1909.] 


EVIDENCE ACT (I of 1872). S. 89. 

—S. 35 —Death and birth register — 


—8. 83 —Mahalwar register. 


Copies of entries in Mahalwar Register kept 
under 8. 4 of Act VII of 1876 can be admitted 
in evidenoe but mere signature of the Supdt. of 
Survey on a corner does not make the docu¬ 
ment one kept by him (Lord Shaw). MUT- 

saddi Main v Mahomed Idris. 

31 I.C. 283 = 19 O W N, 764 (P C.) 

— 8. 38—Thakbast proceedings—Pro 


ceedings before revenue officers—Value of. 

Though decisions in proceedings before the 
oourt of the Thakbast Deputy Collector and 
those under Reg XI of 1819 do not estop the 
parties to the same extent as those in regular 
proceedings in oourts of law, buoh determina¬ 
tions are obviously of high authority and when 
aoquiesood in by all tho parties interested for a 
length of time and made the basis of important 
transactions, should not bo disturbed unless 
upon the oleareab proof that they aro erroneous. 
(Lord Atkinson.) 8URJA Kanta AOHAR.JYA v. 
Sarat Chandra Roy Chowdhuri. 

18 G.W.N. 1281-16 M L T. 290- 
27 M L J. 168-1 L W. 807- 
(1914) M.W.N 787-16 Bom. L R. 929- 
28 I.C. 109-20 O.L.J. 068 (P.O.). 


Entries in—Admissibility of 

An entry in the register of birth and deaths 
kept by a village oboubidar is not admissible 
under 8. 35 after the ohoukidar’s death when 
it has not been proved to have been made by 
the ohoukidar himself. (Lindsay and Gokul 
(Prasad, JJ.) SheoBalaku Gaya Prasad. 

20 A L J 631 = L R 3 A 468 = 

1922 All 510 (1) 

-S. 35— Entries in Khewat. 

Entries in Khewat as to certain persoue 
(defte.) being in possession of certain land as 
mortgagees wbioh have been attested by those 
persons amount to an admission by those 
persons that they are in possession ae 
mortgagees. (Walsh, J). PaKaria v. Ran- 
JUTA. 31 I.C 105. 

-S. 35 —Report of Municipal overseer — 

Admissibility of, in evidence. 

The report of a Munioipal overseer as to 
when the construction of Cliajja took plaoe 
is inadmissible m evidence. (Banerjee, J.) 
Ramnath v. Municipal 'Board of 
Muttra. 16 Cr. L J. 78 = 26 I.C 670 = 

12 A L.J. 740. 


—--S. 35 -Report by an official of a 

Native State admissible as evidence. 

In the case of the appointment of a Mahant 
of a temple in a Native 8tate, tho report of the 
Kotwal of the State in regard to the history of 
tho mahantship of tbe temple is a publio record 
and as 6Uoh admissible in evidenoe. (Richards, 
O.J. and Banerjee , J.) Baldeo Das v. 
GOBIND das. £6 Ail. 161 = 23 10. 18 = 

12 A.L.J. 179. 


-S. 35— Municipal register—Entries in 

—Proof of time if death. 

To prove time of death of a person, entries in 
the munioipal register are inadmissible if not 
in the handwriting of the witness produoing 
it and when ho cannot say who wrote or 
ohecked the entries or left the register. 10 I 
O. 713, referred to. (Ryves and Lyle, JJ.) 

Jiwan Baksh U. KHAN Bahadur Khan. 

19 I.C. 528. 


-S. 33 -Settlement records—Entries in. 

There is a presumption until the contrary is 
proved that tho entries in a settlement reoord 
are oorreot. (Raflgue and Piggott, JJ ) HABI- 
BULLAH KHAN V. Lalta PRaSAD. 

34 All. 612= 17 I 0 94 = 10 A L.J. 190. 


S 33 —Patwari papers—Presumption 
as to correctness. 

There may be a presumption that what i 3 
entered in the patwari’a papers is oorreot but 
tbat presumption o*o be rebutted by evidenoe 
called in defence. (Tudball. J.) KINO JAti u 
Birj nandan Lal. | Q 280 


^^'vl\ufo7 ReQi,U ’' n0 

The registering offioer’e endorsement on a 
registered dooument is evidenoe, though not 



223 


224 


CIVIL DIGEST, 1911—1923. 


EVIDENCE ACT (I of 1872), 3. 38. 

conclusive, of the truth of the faots set forth 
therein. ( Beaman and Hayward, JJ.) ANAND 
Bai Bhaskar Nilkanth v. Nabain 
Dhonde Dev Tattoo. 27 I C 478 = 

17 Bom. L.R. 49. 

-S. 35 —Land records—Entry—Effect 

of. 

The fact that a man’s name appears in the 
Revenue records is Dot conclusive evidence 
either of the title or possession. (Scoff, C.J. 
and Rao, J.) Kashiram v. Rajaram. 

33 Bora. 487 = 12 I.C. 358 = 
13 Bora. L.R. 879. 

-S. 35 —Partition papers—Value o/. 

Much weight cannot be attached to a parti¬ 
tion paper in the absenoe of detailed informa¬ 
tion as to the history of the dooument, when 
it.was prepared, by whom, in whose presence, 
and (or what purpose. (Mooktrjee and Chottrer, 
JJj Tara Kumar Qhose v. Kumar^bun 
CHANDRA SINGH. 1923 Cal, 261. 

-8. 85 —Certificate of guardianship — 

Age of miner—Dispute as to—Recital as to 
date of birth. 

A certificate of guardianship is neither a 
book nor a register nor a record kept by an 
officer in accordance with auy law but is a 
certificate as it professes to be. of which there 
is only one record and which is not a public 
reoord or register of any kind butie a docu¬ 
ment issued to a particular person, giving to 
that particular person and only to him, a kind 
of particular authority. On these grounds the 
certificate oould not be regarded as evidence of 
minority under 8. 35 of the Evidence Act. 17 
0, 849 ■, 18 A. 478, referred to. Orders for the 
appointment and dieoharge of a guardian oonid 
not be reoeived in evidence to prove the date of 
the birth o( the defendant from the recitals 
contained therein. ( Mookerjee and Chotaner, 
JJ.) Hara Kumar de u. Jogendra 
KRISHNA ROY. 71 1.0.336 = 

38 C.L.J. 186. 

- S. 38 — Quinquennial papers — 

Admissibility of. 

Qainquennial papers prepared by Revenue 
Authorities under Regu. XLVIII of 1793 are 
admissible in evidence. ( Mookerjee and Buck- 
land, JJ.) secy, of State for India v. 
Wazedali. 63 1 0. 856 = 34 C.L J. 141. 

-8. 83 —Survey maps—Thak maps — 

Presumption—Rebuttal. 

There is a prima facie presumption in favour 
of the acouracy of thak and survey maps and 
it is for the party who impugns their acouracy 
to prove his case. Buoh a map be shown to bo 
incorrect by the admission of parties or 
adjudication byaCourt cr by evidenoe intrinsic 
or extrinsic to the map in question. (Woodroffe 
and Cuming , JJ.) Tabamoni Chaudhurani 
v. GOPAL DA8 Chaudhury. 63 I.C. 182. 

-S. 35— Survey Khatian—Road cess 

returns—Evidentiary value of . 
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A cadastral survey Katian must be taken 
to be oorreot unless there is evidenoe to the 
oentrary. Road cess returns filed by a land¬ 
lord are no evidence against the tenants. 

(Chaudhuri and Cuming , JJ.) Mahamad 
(?URAN CHOUKIDaR v. BASaRAT Aid. 

38 I.C 645. 

3. 35 -Settlement Khatian—Entries 
in. 

Entries in the Settlement Khatian afford 
prima facie evidence by the truth of the state¬ 
ments. (Mookerjee and Carnduff. JJ.) AZMAT 
V. BlSHEN PRAKUR. 52 I C. 630 = 

29 C.L.J. 607. 

- S. 33 —Chittas—Bengal Estates Parti- 
lion Att—Admissibility In evidence aqainst 
landlord. 

The map and ohilta prepared by the parti¬ 
tion Amin under the provisions of 8. 54 of the 
Bengal Estates Partition Aot and proved to 
have been accurately prepared or to have been 
accepted and aoted upon by the landlord can 
independently of 8. 35 of the Evidenoe Aot 
be admitted in evidenoe against the landlord ' 
for the purpose of proving what lands were 
held by what tenants. ( Teunon and Cuming , 

JJ.) Dinanath Chanda v. Nawabali. 

49 I.C, 984, 

~ S. 35— Perganah register—Konungo 

Register—Thak Map and statement—Admissi¬ 
bility of. 

The Perganab and Konungo Registers are 
not punctually kept and are not admissible in 
evidenoe to prove an omission of an entry 
therein ae to lekheraj, The konungo aooount 
and the General and Mauzawar Registers 
being intended to faoilitate the oollection of 
the Government dues, there was no authority 
to enter therein lekheraj not the subject- 
matter of resumption proceedings. The Thak 
effioers not being empowered to measure and 
reoord lekherajas of less than 50 bighae in area, 
the omission of lekherajas in the Thak state¬ 
ment is not of any probative value. ( Mooktrjee 
and Watmsley, JJ.) Bipra Das Pal Chow- 
DHURY v. Manorama Debi. 45 Cal. 574 = 

47 I.C. 49 = 22 C.W. N. 396. 

- ~~S. 35 —Partition prcceedings — Regula¬ 
tion XIX of 1814. 

Certified copies of the papers in tbe Oolleo- 
torate which prima facie appear to be the 
record of a partition made in a proceeding 
under Regulation XIX of 1814 between the pre¬ 
decessor of the parties to a suit are good aDd 
admissible in evidence apart from 8. 36 of tbe 
Evidence Aot, ( Richardson and Walmsley. 
JJ.) Khetra Nath Mandal v . Mahomed 
Alla Pakha. 48 I.C. 921 = 28 C.W.N. 48. 

-S 35— Draft record-of-rights—Entry 

in. 

An entry io a draft record-of-rights that a 
certain tank is known by a certain name is not 
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admissible ia evidence. ( Mookerje crd 
Beachcroft, JJ.) Ambar Ali v. Lutfe ali. 

49 Cal. 153 = 21 C.W.N. 996 = 41 1 0 116 = 

25 0 U. 619. 

-S. 35 -District Gazetteer — Duties of 

Choukidars. 

The Bengal Dist. Gazetteer may be referred 
to by the Court for the purpose of seemg whe¬ 
ther the duties of Simanadara are the samo aa 
the duties of Cbaukidars (mentioned in 
Sob. I of Aot VI of 1870 B.C.)( Jenkins, C J. and 
Holmwood , J ) LALU DOME v. BEJOYCHAND, 
43 Gal. 227 =33 1.0. 553 = 20 C.W.N. 401. 

-Sa. 33 and 13 —Chittas — Assessment 

proceedings - When admissible. 

Proceedings taken for assessment of rent 
upon reut free lands, the petition originating 
the proceedings, reports of the Collector and 
orders of the Board of Revenue, altogether 
furnish a valuable evidenoe as to the recogni¬ 
tion by the Govt, of the right of the plfi.’e 
predoaesbors in title to bold the land rent-free. 
Chittas prepared by Govt, for explaining and 
as part of proceedings taken for assessment of 
rent upon lands said to be improperly held 
rent-free are admissible in evidence when 
ooupled with resumption proceedings. An 
entry in a publio register kept for the publio 
benefit under the sanction of offioial duty is 
relevant uuder 8. 35 whether tbe olerk making 
the entry bad personal knowledge or not or 
whether tbe register was a oopy of a previous 
register wbiob bad beoome untidy. (Chatterjee 
and Chapman, JJ.) WILLIAM GRAHAM 

v. Phanindra Nath Witter. 

31 I.C. 41 = 19 C.W.N. 1038. 

-8. 33— Postal endorsements—Proof. 

An endorsement on the oover of a letter by 
a postal peon is at beat a reoord of a statement 
of the peon and must bo proved by oalling him 
as a witness unless tbe statement beoomes 
admissible under 8. 32 (2) or 8. 33. Such an 
endorsement is not admi-siblo even as a state 
meat made hy a public officer in. the discharge 
of his duty. t Mookerjee and Walmsb v, JJ.) 
Gobinda Chandra Saha v. dwaraka 
Nath Patta. 20 G.L.J. 485 = 26 I o. 982 = 

19 C.W.N. 489. 

-S 33— Hunter's Statistical Survey- 

Private rights . 

Roferenoe cannot be legitimately made to 
statements in Hunter's statistical acoount of 
Bengal fer establn-hiDi? private rights. Jenkins, 
C J , H inirg'rn and Mookerjee. JJ.» ABMADI 
Begum v . Mahaby T\rakanat Ghosb. 

17 C.W.N. 1173 = 21 I C. 233 = 18 C L.J. 899 

- 8. 33 Butwara Khasra Bengal 

Estates Partition Act (VIII B.C. of 1876). 

A “ Butwara Khasra ” prepared under Aot 
VIII of 1676 is not a reoord within 8 35 of 
the Evidenoe Aot and oannot be relied upon 
for rebutting the presumption raised by the 

Vol. Ill—16 


EVIDENCE ACT (I of 1872), S. 35. 

“Reoord of Rights”. (Je-iJfins, 0 J. and Chat- 
terjee. J.i NANDALAL Pathak v. CHANUR- 
PAT das. 17 C L.J 462=18 1 0 143 = 

17 C W N 779. 

-S 35 —Revenue papers— Admissibility, 

In order that rent collection papers produced 
by an officer of the landlord who deposed that 
they wer9 in bis custody, may be admissible. 
Evidence must be let in as to who wrote the 
papers and who oolleoted the rents 10 C.L.R. 
545, Foil 22 W.R 549, Dies (Mookerjee and 
Beachcroft, JJ). AKTOWLI v. Tarak NATH 
Ghosh. 16 C.L.J, 328 = 17 l.o 266 = 

17 Q.W.N. 774. 

-S, 35 - Settlement records. 

The Settlement Reoords prepared uuder Rog. 
VII of 1382 are relevaut under 8. 35. (Chat- 
terjee and Teunon, JJ ) Raghunandan v. 
BIBHUTI. 12 l.C. 147 = 39 Cal. 304. 

-S. 33 —School Register, value of. 

Certain entries from a sohooi register at 
Bikaner whioh were not proved, are not 
sufficient to show that the defendant was 
aotually at Bikaner at the time of the ontries. 
(Moti Sagar, J.) Wt. Chando v. 8BI Ram. 

1928 Lah. 607. 

-S. 35 —Letter of Govt, of India, 

A letter of the Govt, of India in whioh 
Anaosthesine is inoluded in the list of 
reooguised preparations of oooaina cannot be 
admitted in evidence since it is a well known 
faot that Anaesthesias is not a product of 
oooaine. iScott-Smih and Le-Rosstg> ol, JJ.) 

Bishandass v. Emperor. 

16 Cr. L J. 934 = 42 I C. 166 = 
32 P.W R. 1917 (Cr.). 

-S. 35— Settlement records— Entry — 

Value of. 

An entry, in a previous settlement, if 
obanged by another in a latter settlement 
without there being any reasou or reoord for 
such a obange, makes tho latter entry 
unauthorised without any evidontiary value. 
(Johnstone and Shah Din, JJ.) BUDHV KHAN 
v. Mohammad. 31 ic 287 = 

133 P.W R 1915. 

——8. 33 - Settlement Records and Jama- 
bandis —Correctness of. 

In tbe abeenoe of satisfactory evidenoe to 
tbe contrary, entries in tbe Settlement Records 
and the annual jamabandts mus f be accepted 
as oorreot. (Shadi Lai, J). MlLKRI Mal v. 
GULAB 8INGH 79 P W.R. 1918 = 

29 1 0. 893 = 151 P L R. 1915. 

-8 38 —R-port of Tahsildar— When 

evidence. 

The report of the Tahaildar when aoting as 
a oommissary to the Court is reliable 
evidenoe. (Le P.ossignol, J ) Girdhari Lad 
V. ABDUL RaHIMAN. 39 PL R 1918 = 

28 I.C. 87 = 226 P.W.R. 1918. 
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-Sa 35 and 74— Revenue Record 3 and 

Jamabandis — Entries in—Value of. 

Where Revenue Records and Jarnabandis 
were in favour of the deft.'a and plff.’s 
predecessor in title, agreed to the mutation in 
deft.’s name. Held, that title having passed to 
the deft9. plff's possession was only permissive 
and in the oapaoity of oo-sharers oould not 
ripen into ownership. (Johnstone and Shadi 
Lai, JJ.) Tbibaj v Kasim. 

48 P.W.R. 1913 = 26 I 0. 481 = 

124 P.L.R. 1915 

— — S. 35 —Revenue Records—Entry in— 
Proof of title . 

The proceedings of a Revenue Court demar¬ 
cating th9 boundaries of villages are not the 
only teats of title to any land in dispute inclu¬ 
ded in the village. (Shah Din, J ) AMAR 
SINGH v. BHOLA. 26 1 C. 341 = 

240 P L R. 1914. 

- S. 35 — Settlement—Records of recent 

settleynents—Evidentiary value. 

The reoords of the recent settlements oan be 
relied on more than those of the old ones. 

( Johnstone and Chevis, JJ.) ANWAR ALI v. 
RAM SARUP. 180 P.L R 1914 = 

24 1 0. 903 = 81 P.W R 1914. 

-8. 33— Register of deaths — Chau- 

kidar's Death and Birth Registers, entries 
in—Value of, 

Eacries in Chaukidat’s Death and Birth 
Registers are valuable evidenoe of the faots 
mentioned therein. (Rattiganand Beadon, JJ.) 
Uttam Das v. Chanan Das. 81 P R. 1913 = 

283 P.L R. 1913 = 20 I 0. 462 = 

200 P.W R. 1913. 

-S. 38 —Mutation Register—Entries in 

— Evidence. 

Where a gift of land is followed by possession 
as well as mutation of names in the Revenue 
Registers, there oan be no doubt as to the 
faotum of the gift. (Ch-.vis. J.) Hyaat v. 
RAMZAN 149 P.W.R. 1912 = 16 I.C 889 = 

139 P L R. 1912. 

-S. 33— Report made by Tahsildar to 

Collector in land acquisition case is admissible. 

A report made after local enquiry by a 
Tahsildar under the orders of the Collector in 
a land acquisition oa^e is admissible in evidenoe 
under 8. 3G of the Evidenoe Aot. (Krisbnan 
and Ram«sam. JJ.) RaTHNam ASari v. 
SECRETARY OF STATE FOR INDIA. 

44 M.L.J. 132 = 17 L W. 413 = 
32 M L T. (H. 0.) 279=1923 Mad. 332. 

- Ss. 35, 40 and 41— Recitals of 

relevant act in a judgment not inter partes— not 
admissible. 

A reoital in a judgment not inter paries of a 
relevant laot is not admissible iu evidence 
under 8. 86 of the Evideuce Aot. Tbe oases on 
the subjeot reviewed and disouBsed. Quaere .— 


EVIDENCE ACT (I of 1872 , S 38. 

Whether secondary evidenoe of admissions of 
parties to a suit or their predeoessors in title 
oan be given by reference to extracts from 
judgment when the admissions are relevant 
aud the originals contaiued in the admissions 
are not forthcoming. ( Coults Trotter and 
Kumaraswami Sa*t r i, JJ I TRIPURANA 

seethapati Rao Dora v. rokkam Ven- 

KANNA Dora. 45 M&d 832 = 

42 M L J. 324 = 15 L W. 316 = 
30 M L T. 160= 1922) M W N 147 = 

1923 Mad. 71. 

-Sb. 35 and 48 — Statement of public 

servant—Recital in public record. 

A reoital io public record as to a statement 
made by a public servant with reference to a 
particular statement of the grant by the Govern¬ 
ment may be admitted, under 8 35 of the 
Evidenoe Aot as proviog that the public servant 
made the statement that he is stated to have 
made, if the fact that he made suoh a state¬ 
ment is a relevant faot. But suoh a recital 
would not be admissible under 8. 48 where 
a specifio right olaimed by a particular indivi¬ 
dual and not a general right is in question. 
(Wallis,C.J. and Ayling, J.) SANKARACH*RYA 
8 WAMIGAL V. MANALI 8 ABAVANA MUDaLIAR. 

81 I.G. 876. 

-S 38 —Registration — Administration 

of execution by some of the executants. 

Where a document oontemplates that four 
persons should execute it, but only two of 
them exeouted it and present it for registration, 
the dooumentif registered is binding as between 
them. (Ayling and 8eshagiri lytr, JJ.) 
Natesa Iyer v. Subramania Iyer. 

21 M.L.T. 307 = 45 I 0 515 = 
(1918) M.W.N. 703. 

-S. 35 — Registers of Deaths and Births 

—Entries in village Registers—Admissibility, 

When birth and death registers are kept by 
a Village Offioial under the directions of the 
Board of Revenue as agents of Government an 
entry therein is admissible iu evidenoe under 
the seotion. It is not necessary that the publio 
servant should be oompellable by legislative 
onaotment to disoharge suoh a duty. 7 W.R. 
726, Foil. Eotry in suoh a register is proof of 
the actual date of death. (Coutts-T rotter and 
Seshagiri Iyer, JJ.) DEVARAPALLI Rama- 
IilNGA REDDI v. 8RIGIRIRAJU KOT'YYA. 

41 Mad. 26=22 M L J 17 = 33 ML J 60 = 
(1917; M.W.N. 553 = 41 I 0 586 = 

6 L W. 246. 

-S 33—Letter in register of official 

correspondence—Copy of. 

Uoder 8 35 copies of letters made in regis¬ 
ters of official correspondence kept for reference 
and record are admissible. (Wallis, C J. and 
Bum, J.) Krishna Thevar v. Ramasami 
PaNDIA. 40 Mad 671 = 

(1917) M.W.N. 201 = 39 I.G. 263 = 

33 M.L.J. 277. 
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-S 83 —Parwana or grant, transaction 

of. 

As 8s. 65 and 91 make it oloac that when a 
written grant is lost secondary evidence oan be 
given of it ouiy as defined by law, a translation 
of parwana or grant forming the enclosure to 
the report of a publio officer is not admissible 
as secondary evidence of the contents of the 
grant under any of the Ss. 63, 32 (2) or 35. 
(Sadaaiua Iyer and Moore , JJ.) AMBALaVANA 
PANDARASANNADHI V KUPPACBI AMMAL. 

35 l.C. 201=4 L.W 331. 

-S. 35 —Medical certificate—‘Proof of 

age. 

An age certificate given by a medical man to 
a private patient is not publio record under 
8. 36. I Contis-Trotter and Sriniyjsa Iyengar, 
JJ.) Venkata Rangappa Naicken v, 
8UBBARAYA GOUNDAN. 33 l.C, 142. 

-S. 33 —8urvey Records, admissibility 

•of 

Entries of the extents of survey fields made 
in survey registers are admissible under 8. 36 
to prove an enoroaohment though insufficient 
to prove title to the extent enoroaobed upon, 
10 l.C. 662 ; 33 M. 173 ; 33 M. 362. Diet, 
i (Ayling and Tyabji. JJ.» KALAYI NaraYana 
Jogithaya v. Secretary of state. 

29 1 0. 134 = 2 L.W. 418. 

-S 33 - Collector’s certificate — Value of. 

A certificate issued by the Collector in res* 
peot of immoveable property in Madras is only 
evidence of revenue registry and dees not 
afford any title or seourity as to ownership. 

( While and Oldfield, JJ.) KUPPAMilAL v. 
Gattipalli Gopaul OHETTY. 

27 l.C. 14 = 1 L.W 649. 

-S. 35 -Report by Tahsildar to Collet- 

tor—Publio Reoord—Admissibility. 

A report by a Tahsildar to the Golleotor to 
the effeot that a village Munsif reports that 
certain charities had not commenced, is in¬ 
admissible to prove the faot that the obaritiea 
had not commenced on a particular date 
because though a single document may be a 
publio Reoord under 8. 35 of the Act, every 
statement made by a publio servant is not 
admissible to prove the faot to which it relates. 
11 M L J. 316 ; 21 B. 695 ; 31 A 457 ; 1 I A. 
209 Diet. 7 M.L J. 117, Relied upon. {White, 
C.J ) MALMKARJUNA DUGGRT V 8KORE 
TABY OF STATE. 14 1.0. 401 = 33 Mad. 21. 

-S 83 — Report of process-server. 

Report of a process-server is admissible in 
evidence to prove the faots reported by him. 
(Suudara Iyer and Phillips, JJ ) ABDUL 
Khadarp. a JIG ' r ahamad. 

33 Mad 670-22 M L J PS- 
10 M L.T 413 = 12 I C 673 = 
-1911) 2 M.W.N. 434. 

-8 33 - Administration report. 

An entry of a ward’s age in an administra¬ 
tion report of Court of Wards is evidence under 
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8. 35 of the Evidenoe Aot. [Wallis and 
Krishnaswami Aiyar, JJ ) ari Chfttiar v. 
KAMA REDDIAR. 9 1 C 367 = 9 M L T. 214. 

-S. 35 — Record of admission made 

before a court is relevant. 

The statement of a Court that a person 
admitted the olaim of another persou in a oase 
opoding before it is relevant under 8. 35 of the 
Evidenoe Aot as the statement forms part of 
the reoord. (Ashworth and Simpson, A J C.) 

Thakur Rudra pratap Narain Singh v. 

THAKUR NIRMAN PRASAD SINGH. 

1923 Oudh 61. 

-Ss 35 and 14 —Confession — Record of, 

by Magistrate—Voluntary nature o/ confession. 

Though a magistrate has recorded a certifi¬ 
cate at the loot of a confession, it is not 
oonolusive and faots wbioh may lead the court 
to think that the nonfession was not voluntary 
oan be proved. (Kanhaiya Lai and Daniels, 
a.J.Cs.) Nar 8ingh v. Emperor 

25 0 0 229 = 11-22 Oudh 302. 

-S. 33—Khewat, tntry in —Prima faoie 

evidence of title—Rebuttal. 

An entry in the Khnvat is prima facie 
evidenoe of title but it might be rebutted by 
showing that there is no likelihood of there 
being any and that the mutation obtained was 
retained. (Simpson, A. J. O.) GHULAM 
Muhammad v. 6abit ali. 1922 Oudh 140, 

-S. 33— Register of deaths and births — 

Chaukidar's register—Entries in. 

An entry made in a ohaukidar’s register of 
births aud deaths is not admissible in evidenoe 
if it neither purports nor is proved to be signed 
by the station writer, the register not being one 
direoted to be kept by any law. (Ashworth, 
a.J.C.) Muhammad Jafar v. Emperor. 

22 0 0.230 = 84 1.0 166 = 21 Or LJ 22 = 

6 O.L J 877. 

-S 38 —Endorsement by public servant 

' —Presumption. 

An endorsement on an offioial reoord signed 
by a publio servant in the performance of his 
duties should, in tho absenoe of any evidence 
to throw doubts upon it, be presumed to be 
oorreot. (Daniels and Lyle, A.J.C*.) KE8ARI 
Kumar v. Ram Rani. 3s i.o 729 = 

6 O L J. 431. 

-S. 89 — District Gazetteer, if evidence. 

A passage io Distriot Gizstteer describing 
the lineage of one of tho leading families of the 
distriot oannot supply the want of a pedigree 
showing the family and the members o| it. 
(Lyle and Ashworth, A.J.Cs.) BALMUKUND 
v. BI8HWA Nath Singh. 52 I C. 831 = 

6 O.L J. 337. 

-8. 33 -Register of deaths — Police 

Regulations. 

Tbe register of deaths maintained under 
Para 867 ol the Polioe regulations is an offioial 
register and entries are made in it by a publio 
servant in the discharge of his official duty and 
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are admissible under 8. 35. ( Daniels, A. J.C.) 

ZAIBUNNISSA V. HASARATUNNISSA. 

1 U.P.L R. (J C.) 1 = 92 I. C. 162- 

22 0 C. 124. 

-S. 85 —Rtvemie papers—Entries in — 

Value of. 

Where a person is entered in the revenue 
papers as an under-proprietor but it appears 
from other evidence that he does not bold such 
a status, the entry in the revenue papers is of 
no avail to him for the purpose of establishing 
bis title as an under-proprietor. ( Lindsay. J.C.) 

Ram Rup Bingo v. Debi Person Singh. 

47 I.G. 751 = 5 O.L.J. 5l3. 

-S. 39 — Revenue papers — Entries in— 

Value of. 

Old entries in revenue papere as to the plots 
held by ordinary tenants at d as to the rate of 
rent payable by tbtm are not by themselves 
evidence as to the fixing of rent by a competent 
authority or by action of parties nor do they 
raise a presumption to that i ffect. \Slunrt. J.C.) 

Barab Jit bingh v. Rampur Mathra 
Estate. 37 I.C. 27 = 3 O.L J. 468. 

-S. 35— Chaukidat's birth and death 

register. 

A Chaukid»r’s register of births and deaths 
ie not a publio dooument. No importance can 
be attached to it in view of S. 36. f Kanhaiya 
Lai and Kendall, A J Cs ) BISHESHAk Dayal 
v. Hiba LAE. 19 0 C 22l = 36 I 0 941 = 

4 0 L.J. 49. 

-S. 39 —Revenue register—Entries in 

— Value of. 

ft 

An entry made in a revenue reg eter without 
aDy explanation as to bow it originated or was 
brought into existence is, if it is inconsistent 
with other established faote, not entitled to any 
weight. A partition effioer of the Revenue 
Court cannot convert private property into 
wakf, by giviDg it a particular designation. H e 
proceedings aie not conclusive as between a 
party to the partition and strangers. I Lindsay, 
J C. and Kanhaiya Lai, A.J.C.) PARAME- 
SHRI Das v. Girdari Lal. 80 I C. 249 = 

2 O.L J 259 

• 

ft 

1 — --Ss. 85 and 112— Entry in Kht-wat — 

If relevant to prove legitimacy—Defts. not 
parlies to it. 

An entry in a Khewat founded on a mutation 
proceeding showing the plfls. to be the reputed 
bods of a certain person is relevant in proving 
their legitimacy though the defte. were not 
parties to pueb proceeding. [Lindsay, J.C.) 

aparbal Singh v. Narpat ringh. 

23 I.C 972 = 1 O.L J. 89. 

-S. 86 —Register of deaths. 

An entry of deaths and births in a register 
v?hioh was oot kept up by a Publio authority 
or by a publio servant is do! admissible under 

8 35. (CTiomier, J.O.) Bampat v. Gowbi 
Shankar. 10 i.o. 7i3 = i4 0 0. 68 
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-S. 85— Sutvey mop—Boundaries 

shown therein alter compromise of parties — 
Conclusive. 

Where the parties consent to be bound to 
regard the boundary line as laid by the survey 
authorities as conclusive, they oaDDOt after¬ 
wards question the correctness of ibe same, 
t Dos and Aaami, JJ.) B/BU Ragbunath v. 
Maharaja 6ir Ramasbwar. 1922 P. 87, 

-Ss. 35, 13—Batwara Kbasra is not 

a record. 

A hatwara khasra is not a record within the 
meaning of 8. 35 and an entry made there in 
the name of a tenant in possession is not 
admissible in evidence under 8. 35 of the Evi¬ 
dence Aot, but under 8. 13 it cbd be put in to 
show the history of the plot in questicn before 
the oreation oi tbs tenaooy. ( Adami , J ) SaDPU 
Baran v. Ambika Lal, 63 I C 676. 

-S 35-Hissawari is not admiss\ble. 

A hissawari prepared in constquer.ee of a 
demand by the Colltotor under 8. 30, Bengal 
Land Registration Aot, is not admissible under 
B. 35 of the Evidenoe Act as it is not a publio 
or other official bock, register or record. 
(Chomier, C.J. at.d Sharfuddin, J.) TANHA 

Singh v. Bandhu bingh. 59 I c 8 = 

(1919, Pat. 323-. 

-S. 38— Entry in Government register 

— Value of. 

Ad entry in a Government register that a 
certain person is paymg revenue under a settle¬ 
ment does not necessarily imply that he has an 
independent title by virtue oi the settlement 
where he got that property as the heir of a cer¬ 
tain person. (Coutts and Sultan Ahmaa, JJ.) 

Maharajah kesho Prasad Singh v B*bu 
Shiva baran Dayal. l p L.T. 602. 

-Sa. 33 and 165 —Confidential enquiry 

—Ex parte proceedings. 

A suit was dismissed by the Judge relying 
upon a confidential inquiry by an assistant 
BettleP'eul officer at the time of Revised Settle¬ 
ment for ascertaining to whom the holding 
beloDged. Held, that the judgment could net 
be maintained as the proceeding of the confi¬ 
dential inquiry contained an opinion on an 
ex parte investigation inadmissible in evidecoe 
under 8. 35 and that the Jucge must record a 
finding on the evidence adduced before him. 
In deciding a suit for poeeoeion of a bolding 
the Court must record a finding cn the evidence 
adduced before it but cannot base its judgment 
on matters not prrperlv admissible in tvdence. 
(Das, J.) BALDEO BINGH v. SHEORAJ KUERI. 

86 I.C. 807 - 2 U P.L R. P j 135. 

-S 38- Report by Court peon in exe¬ 
cution proceedings. 

The peon’s return in execution prooeediDgs 
being an offioial record made by a public ser¬ 
vant in the discharge of bis effioial duty, is 
admissible in evidence. (Miller, C J and Jwala 
Prasad. J.) HERAMBA NATH BaNOOP-DHYA 

v. Bdbendba Nath Mitra. 53 I.C 20 = 

(1919; Pat. 465.. 
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-S. 35—“ Faid Rewaj Bhaoli”— Ad¬ 
missibility in evidence. 

Whether or not the “ Faid Rewaj Bhaoli" ia 
a part of the Record-of-Rights to which a pre- 
Eumption of oorreotoess ia attaohed under 
8. 103 (b) of th9 Bengal Tenancy Act, it ia 
admissible under 8. 35 of the Evidenoe Act 
being a publio reoord prepared by the revenue 
offioers as part o( the reoord-of-rights. (Ch'fmier 
and Sharfuddin, JJ ) SHEO Pr \SAD SINGH v. 
Lal BABU. 39 I.C. 603 = i P.L.W. 677. 

- S 33 -Entry by settlement officer as to 

custom — Admissibility. 

In maktDg an entry of village ouatoma in the 
village note the settlement officer is aoting as a 
publio servant in the discharge of his cffioial 
duty and as euoh the entry is admissible in 
evidence. {Chapman and Roe. JJ.) Mani 
Ram SINGH V. AKHO 4 HIR. 1 P L W ?44 = 

39 I.C. 222 = (1918) Pat. 36. 

-S. 85— Butwara papers — Admissibility. 

Butwara papers oan be admitted in evidence 
against parties to the Butwara proceedings in 
order to rebut the presumption raised by reoord- 
of-righis. 17 O.W.N. 779, Diet. {Jwala 
Prasad, J.) 8RI ANS DAS v. JUGAT Pat Lae 

38 I 0 203. 

-S. 8B — Settlement records — Jarad 

Rewaj Bhaoli. 

A Jarad Rewaj Bhaoli prepared by a Settle¬ 
ment Officer in discharge of hie official duty is 
admissible under the eootion. {Chamber, C.J. 
and Sharluddin, J.) TULSI MAHTON v. 
JHANDOO PONDEY. 1 P L.W 238 = 

88 I 0. 176 = 2 P L J. 187. 

-S. 33 — Butwara papers — Third 

parties. 

In the butwara proceedings, the evidenoe of 
tho Butwara papers is altogether inadmissible 
against those that aro no parties to the pro 
oeedingn. {Jwala Prasad, J.) RUDRA Nab'IN 
SINGH v. RambshWar. 37 I C. 829. 

-S. 33— Butwara papers. 

In a suit tor enhanoement of rent Butwara 
papers are not evidenoe against the tenants. 
(Ohamier , C.J. and Sharfuddin, J.) 8ajiwan 
MaHTO t) GOLAB CHAND LAL. 35 I C 678 = 

1 P L J 409. 

-S. 33 — Revenue registers — Extracts 

from—Aam seibility. 

For tho purpose of proving tho existence of a 
mortgage extraots from Revenue registers Nos. L 
and 5 and a map showing the party in possession 
as mortgagees and the olaimant as mortgagor, 
though relevant but are not sufficient by them¬ 
selves. (May Oung and Duckworth, JJ.) Ko PO 
Maunq v, Ma Mein Gale. 1 R. 362 = 

1924 R 135 

-S 33 — Revenue Register No. VII, 

entry in—Relevancy of presumption. 

Under 8. 36 of the Evidenoe Aot the entry in 
Revenue Register No. VII is a relevant faot. 


Although suoh entry in the register recording 
the-alieoation does not prove the alienation 
octbe ownership of alienor at tho time it was 
made, yet it doos create a presumption that a 
report on tho alienation iu the terms raoorded 
was made by the parties to the alienation. 
{Pratt, J.) 4 MAUNG HLAING t>. MAUNG CHIT 
8U. 1 R. 135 = 1923 Rang. 196. 

-S. 35 —Assessment rolls—Entries in — 

Relevancy of. 

Entries in assessment rolls are relevant 
evidenoe. (Duckworth and Pratt JJ ) MG. 
PO LUN v. Ma E Mai. 1923 Rang. 57. 

-Ss. 38 and 65-Entry in—Register of 

previous conviction — Admissibility ot. 

An entry in a register of previous oouviotions, 
where the conviction is relevant, is admissible 
under 8. 35 and oan be proved by a certified 
copy under 8. 65 of the Aot and upon it tho 
acoused might be asked if he .admitted the 
oonviotion. (Parlett. J ) MAUNG Tha Z\N v. 
Emperor. 42 1.0. 923 = 19 Cr. L.J. 11. 

-S. 33 — Revenue Records — Admissi¬ 
bility of. 

The faots which it is the duty of the Revenue- 
officer to reoord, are admissible in evidenoe 
under 8. 35 of the Aot. [Pratt, J.C. and Boyd, 
A.J.C.) BIBI SAHIB JADI V MlR MUHAMMaD. 

32 1.0. 548 = 9 SLR. 143. 

-- — S. 36— Commissioner’s Report—Docu¬ 
ments referred to in a statement — Documents 
not produced— Admissibility of the statement. 

Where a oertain map wa9 referred to in the 
report of the Commissioner but the map was 
not produoed, their Lordebip9 of the Privy 
Counoil received the report of tho Commissioner 
as admissible inasmuoh as no cbjeotiou was 
taken to the report and the Commissioner 
himself was neither examined nor cross- 
examined. (Eord Phillimore) . KUMAR NARE8H 
NARAYAN ROY V. SECRETARY OF STATE 

for India. 45 M L J. 444 = 

50 Cal. 416 = (19?3) M W.N. 511 = 
50 I A 121=32 MLT, (P.0 ) 162 = 
L.R. 4 (P.O.) 30 = 2i OWN. 453 = 

1923 P 0 1. 

-S. 36-Thak map-Entries in, value 

of . 

A deoree which was awarded to the plff. 
Ztmindar in an aotion in ejaotment and which 
rested on an entry in the remarks column to the 
thakbasl map made during the survey proceed¬ 
ings on an exparte statement of the Z imindar’a 
agent which was immediately ooutradioted 
bv the deft., could not be sustained. 
[Mr Ameer Alt) JAOADINDRA NATH v. 
Hbmanta Kumari DEBI. 15 OWN. 887 = 
(1911) 2 M.W N 101 = 10 M L T. 157 = 
13 Bom. L.R. 806 = 14 C L J. 319 = 
11 I.C. 512 = 8 A.L J. Ii7d (P.O ). 

-Si 36 and 83—Maps and plans 

prepared under authority of Government—Ad¬ 
missibility —Standing by, when amounts to 
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abandonment of one's tights — Government and 
private cwntr, difference between. 

Map 9 and plans and statement prepared 
under the authority of Govt, for a publio pur¬ 
pose must be presumed to be aoourate under 
8. 83 and that the statements oontained in them 
are relevant facts under Ss, 35 and 36 of the 
said Aot, When such doouments prepared in 
1871 show that a certain pieoe of land belonged 
to Govt., the onue is on the person who sets up 
acquisition of title to it to prove it. (Griffin 
and Chamier, JJ.) Ramachandar v. ali 
Muhammad. 35 All. 167 = 18 I C 797 = 

11 A L J. 233. 

-S 36 -Thak or survey maps—Value 

in evidence. 

The maps are not evidenoe, strong enough 
to shift the burden of proof, nor do they raise a 
strong presumption that the state of things as 
shown in the maps did aotually exist at the 
time of settlement. The question is one of 
fact and must be determined on the faots and 
oiroumstanoes of each case. • Mookerjte and 
Walmsley, JJ.) PRAFULLA NATH TaGORE v. 
8ECY. OF STATE FOR INDIA. 

24 C.W.N. 039 = 57 I.C. 29 = 31 C L J 320 

-S. 86 —Butwara map at partition 

proceedings—Admissibility against tenants. 

A Butwara map prepared in a partition 
proceedings batween the proprietors of an 
estate is not admissible against tenants of tbo 
estate, if it was prepared after their tenanoy 
was oreated. But where a commissioner is 
appointed to make an enquiry with reference to 
the map and no objection is taken to its ad¬ 
missibility, it is admissible. ( Beachcro/t , J.) 
Banamali Pal v. Batish Chandra Dutt. 

56 1C. 138. 

--—S. 36—Thak maps — Survey maps — 

Admissibility and respective value. 

The rights of properly as between two parties 
oannot be affeoted by a map drawu for a difler- 
rent purpose not relevant to the subject of the 
dispute between them. Although the survey 
offioers have at their disposal means of more 
aoourate measurement than the Thak offioers, 
yet no hard and fast rule oan be laid down 
that a survey map is more reliable than a Thak 
map. The true prmoiple is that the map whioh 
more olearly agrees with the local land-marKS 
is the one that should be followed. lMook*r- 
jee and Walmsley, JJ.) amrita Sundari 
V. 8HERAJUDDIN AHMED. 29 I.C. 136 = 

19 0 W.N. 568. 

— 7-7 —S. 36— Thak and Survey maps—En¬ 
tries in—Presumption — Rebuttal. 

The presumption of genuineness of Thak and 
Survey maps furnishing valuable evidenoe of 
possession and title at the time they were made, 
is rebuttable. tMookerjee and Beachcroft, JJ.) 

Mohendranath Riswas v. bhamsunnissa 

KEATON. 21 G.L.J. 157 = 27 1.0. *34 = 

19 C.W.N. 1280. 
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-S. 36— Thakbust map— Valve of Thak 

mao. 

a 

In a suit for possession between a proprietor 
based on a Thakbust Map, tbe Thak Map is 
unquestionably a oorreot record of tbe boundary 
of a village and estates and where it is relaid 
with substantial noouraoy, it proves plff.’s title. 
(Carnduff and Chapman, JJ.l ASHRAF ALI v. 

Muhammad ali. 24 I.C, 618. 

-Sa. 36 and 35 — Kanungo’s map — 

Value of. 

In an enquiry before the Colleotor, where the 
question arose whether the property was of the 
owners of certain Mouzah or whether it was 
land which formod part of no settled estate and 
to which the Govt, was entitled, a map prepared 
by » Kanungo was used. Beld, that tbe map 
did not fall within 8 . 35 or 8 36 of the Evidenoe 
Aot and was inadmissible. (Woodroffe and 
Coxe. JJ.) Tarini Charan Sarkar v. Faka- 
RANNISS a CHOWDHURaNI. 13 I 0 439 

-S. 36— Tbak and Survey maps — 

Evidentiary value of — State 0 /things at Per¬ 
manent Settlement. 

An entry in a Thakbust map is sufficient 
evidenoe to entitle a Court to hold that the 
disputed lands were really inoluded in tbe 
estate at tbe time of the Permanent Battlement. 
15 C.W.N. 706. Foil. 5 C. 212 , Expl. 7 C.W.N. 
849 ; 16 C. 18, Rel, (Carnduff and Chapman ,. 
JJ.) FaZlar Rahim v. Nabendra Kishore 
KOY. 13 I C. 341 = 17 C W.N. 131. 

-S. 36 -Tbak and Survey maps— Pre¬ 
sumption—Existence of state at time of. 

It oannot be presumed as a matter of faot that 
tbe state of things desoribed in the thak and 
survey maps existed at the time of Permanent 
Settlement. (Mookerjee and Carnduff, JJ.) 
SECRETARY OF STATE FOR INDIA V. 

Kalika Prasad Mookerjee. 

14 I.C. 609 = 15 0 L J. 281, 

3* 36 —Thakbust map — Presumption of 
correctness. 

Eotries in a thakbust map are not suffioient 
for enabling the Court of faot to hold that lands 
under dispute were really inoluded in an estate 
at the time of the Permanent Settlement, 
They may be good evidenoe as to what the 
boundary of a particular plot was at tbe time of 
tbe Permanent Settlement. No general rule 
oan be laid down as to the weight to be assigned 
to a survey map as a piece of evidenoe. It is 
the good evidenoe of possession aooordiDg to 
the boundary demarcated thereon and may be 
taken to have been admitted by those oonoerned 
and in eaob oase i. must be deoided upon the 
oiroumslances if it raises a reasonable presump¬ 
tion of title. Revenue survey maps are not 
decisive and may be shown to be wrong.- 
(Jwala Prasad and Ross. JJ.) RAMNANDAN 
Sahay V. Jaigovind Pandey. 2 P. 839 = 

1924 P.213 



237 


CIVIL DIGEST, 191J—1923. 


23S 


EY1DENQE AOT II of 1872), 8. 36 

-S. 36 -Kistwari waps— Evidentiary 

value of. 

Kistwari maps (survey maps) are under S. 36 
of the Evidence Aot. evidence between the 
parties quantum valets They are primarily 
evidence of possession, but evidenoe of posses¬ 
sion is always evidenoe of title. (Doss and 
Bucknill, JJ.) Chaudhury Nazirul Haq 
v. abdul Wahab Khan. 3 P L T 140 = 

1922 P. 58. 

-S. 86— Survey map — Evidentiary 

value of. 

Maps and surveys in India for revenue 
purposes are official dooumeuts prepared by 
oompetent persons and with suob publioity 
and notioe to persons interested as to bo ad¬ 
missible as valuable evidenoe of the state cf 
tbiDgs at the time they were made. Such a 
map, unless shown to be wrong, may be 
reoeived in evidence as oorreot when made. 
(Das ani Adomi, JJ.) BlBI WaKILAN v. Deo 
NANDAN. 5 P.LJ 681 = 59 I C 298 = 

2 P.L T. 81. 

-8. 37 —'Matter of public history'. 

The question of title between the trustee of 
a moeque and a private pereon, oannot be 
deemed to be a matter of publio history within 
8. 87, Indian Evidence Aot f Shadi Lai and 
W%1‘ erforce, JJ) Parzand A LI v. Zafab 
ALI. 46 1.0. 119 = 132 P.W.R. 1918. 

- 8.38— Ceylon Insolvency Ordinances 

can be looked into. 

8. 88 of the Evidence Aot allows the refer- 
onoe to the Ceylon Insolvency Ordinances for 
the purpose of deoiding questions of the deft ’s 
liability under the Ceylon Law. ( Miller and 
Sadasiva Iytr. JJ.) DKIVANAYAGAM PillaI 
t>. MUTHUKUMABA8WAMI PILLAI. 

14 I C. 550. 

-8. 40 — Judgment—Recitals. 

Where a judgment is admitted in evidenoe to 
prove that there was litigation whioh terminated 
in a certain way, all the reoitals in the judg¬ 
ment are not part of the evidenoe. ( Mooktrjee 
and Rankin, JJ.) ABDUL Latif KAZI v. 
ABDUL 1IUQ KAZI. 23 C W N 62 = 

1924 Cal. 523. 

- Ss. 40, 41 and 42 —Lunacy proceed - 

ings. 

When the question is whether proceedings in 
lunaoy held under the Lunacy Aot are admissible 
in evidenoe in a subsequent suit to show the 
lunaoy of the deft, at a partioular time. Held, 
that the orders and reportB made under the 
Aot by the Judge before whom the Inoacy 
proceedings weie held were admissible. 
(Greaves, J.) BR1MATBI PaDM»BATI DaBSI 
v. BONOMALI SEAL. 66 1 0.866 = 

21 O W N. 378. 

-8. 40— Findings of Criminal Court. 

Findings of a Criminal Court though irrelevant 
in a Civil Court yet the Criminal Proceedings 
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may be referred, to test the evidence adduced 
in the Civil suit. (Kensington and Chtv\s, JJ ) 
Haria v. Basanth Kaur 

8 P L R. 1912 Sup.) = 16 10. 491 = 
123 P.W.R. 1912 = 117 P.R. 1912. 


-S. 41 —Probate Court—Decision of — 

Binding nature. 

The decision of a Probate Court as to the 
genuineness of a will and position of the widow 
as exeoutor is binding io proceedings in Courts 
exercising other thau testamentary jurisdiction. 
(Lawrence Jenkins ) BHEPPARSAN SINGH v. 
RAMNANDAN PRASHAD SINGH. 

43 Cal 694 = 43 I.A. 91 = 14 A L J 466 = 
20 O W N. 738 = 18 Bom. L R. 397 = 
C L J. 621 = (19161 1 M W N. 419 = 
20 M.L.T. 1 = 3 L W. 514 = 33 I C. 911 = 

31 M L J. 77 (P C. 

[On appeal from 6 10. 301 = 11 0 L.J. 623.] 

-S 41 —Decision in Insolvency Court 

—Conclusive proof of title. 

A decision of Insolvency Court is conclusive 
proof of title against all the world. (Piggott 
and Walsh, JJ.) SITARAM t>. 

SINGH. 33 I.C. 796 = 15 A L J. 661. 


_S. 41— Will—Probate Court's deci¬ 
sion on certain issues —Wnelher Dt. Court 
could re-try in a substquent suit. 


The decision of a probate Court in regard to 
a will and on the contentions, is conclusive and 
it is not open to a Dt. Court iu a subsequent 
suit to re try those issues. (Scott. C J. and 
Beaton , J.) BRENDON V. 8HR1MATI 

8UNDERABAI 
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_ _8. 41— Probate judgment — Binding 

on all persons. 

A judgment of a Probate Court is a judg¬ 
ment in rem and is not subject to collateral 
attack. While it remains iu foroo it is oou- 
olusive not only on the person who are parties 
to the judgment but upon all persons and all 
Courts. (Mookerjee and Panton. JJ.) RANI 
HEMANGINI DEBI V 8ARAT 8UNDARI DEBYA. 

66 I.C. 882=84 O.L J. 457. 

-8. M—Grant of letters—Hindu widow 

— Rtvocalion—Civil Court. 

Where a Hindu widow has been granted 
letters of administration and sbo alienates her 
husband’s property, the remedy of the rever¬ 
sioner is to apply to the Probate Court for 
revocation. A Civil Court has no jurndioiicn 
to deolaro the grant of letters null and void in 
a suit by the reversioner to deolare the aliena¬ 
tion invalid. (Chaudhuri and Cuming, JJ.) 
ANNADA CHARAN V. ATUL CHANDRA MALIK. 

23 O.W.N. 1043 = 54 1.0. 197- 

31 G L.J. 3. 

_B. 41 —Judgment in rem is conclusive 

against all persons and all Courts, 

A judgment in rem like the deoision of 
Probate Court is not subjeot to collateral 
attack. It is oonolusive on the parties to the. 
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prooeedinga as well as to all Courts. ( Mookerji 
and Panton, JJ.) HEMXNGINI Debi v. 8ARAT 
8UNDaBI. 50 I 0. 882 = 31 C L J. 497. 

-S. 41 —Exhaustive nature of section. 

The seotion 19 exhaustive aa to judgments in 
rent. (Reid. C J. and Johnstone. J.) RAHMAT 
ALI Khan v. BABU JUHRa. 14 P R. 1912 = 

lt7 P.L R. 1912 = 14 1 0 486 = 

96 P W R. 1912. 

-S. 41 —La*t clause — Insolvency — 

Estoppel agximt creditor—It arises. 

Estoppel against an opposing creditor arises 
even if an Insolvency Court (ails to make any 
declaration under the last para of S. 41, of the 
Evidenoe Act. (Reid, O.J. and Rattigan, J.) 
RAxMNARAIN v DURGADAT. 53 P R. 1912 = 

13 I.C 338 = 242 P W R 1912. 

- 8 . 41 —Dfciston as to the minority. 

A judgment holding a person to be a minor 
is inadmissible under 8 . 13 (b). (Cou'ls Trotter 
and Srmitusa Aiyangar, JJ.) VENKATA 
RANGAPPA NaICK.AN v. SUBBARAYA 
GOUNDAN. 33 I 0. 142. 

-S. 41 —Judgment of Insolvency Court 

if bar 3 suos quent suit. 

When the Insolvency Court finds that tbo 
transfers by the debtor are not fraudulent, the 
deoision bars the suit of the oreditor for declara¬ 
tion that the transfers are fraudulent and void. 

( Ballifax , A.J.C.) NarayaN v. Hardat- 
TA RAI. 57 I.C. 612, 

- 8 . 41 — Decision of Probate Court. 

A judgment of a Probato Court is conclusive 
proof that tbo persou to whom Letters of 
Administration or Probate have been granted, 
has been invested with the powers and the 
responsibilities of the deoeased and nothing 
more. But a question of status deoided in those 
prooeed'nea can be oontested again in a regular 
suit. ( McColl , .7.0.) Ml No we Z4N v. Ml 
8HWE Taik. 10 1.0, 987 = (1910/ 1 U B R. 61. 

-.- 8 s 42 and H-Question of liability — 

Decision of a Civil Court. 

Where a person is oharged with oriminal 
breach of trust as regards oertain items and the 
question of Civil liability about the same items 
has been determined by a competent Civil Court, 
the judgment of that Court would be the best 
evidence of the civil rights of the parties and 
hence a relevant fact. (Heaton and Shah, JJ.) 
In re Markur. 

41 Bom. 1 = 17 Or. L J. 183 = 
33 I C 683 = 18 Bora. L.R 185 

-;- 8 a. 42 and 41— Remarks without a 

finding not admissible. 

Remarks made incidentally about another 
plot whioh was not then in suit are not admis¬ 
sible in a later suit. ( Campbell, J.) Banwari 
LAL v, 8HEO Chand. 1023 Lah. 384. 

-8. 48 —Judgment not inter partes— 

Admissibility. 


EVIDENCE ACT (I of 1872), 8. 43. 

A mortgagee in possession of a share in a 
village leased the property. The original 
mortgagor executed simple mortgage to the 
lessee with the oovenant that the first mortgage 
was to be paid off whioh was accordingly done. 
Nevertheless the lessee’s name continued to be 
recorded as lessee ; on the strength of whioh 
entry, ho brought a suit for profits against the 
Lambardar. The Lambardar brought a suit to 
declare that the lessee was uot entitled to 
p r cfi'-s, the mortgage having been redeemed. 
The lessee contended that by aa arrangement 
between him and the mortgagor he was left in 
possession of the property as lessee for the 
period of the original lease and that bo had 
been made to aooount to the mortgagor in a 
suit between them on the simple mortgage for 
the very year for whioh ho had obtained a 
deoree for profits against the Lombardar and 
produced the judgment between himself and 
the mortgagor to prove the allegation. Held, 
the judgment was admissible iChomier 
and Ptogott jj ) Muhammad ahmad Said 
Khan v. Masti-ul bah Khan. 

28 I.C. 387 = 13 A L.J 317. 

3. 43— Judgments otherwise relevant. 

Judgments not infer partes are admissible in 
evidenoe for the purpose of showing that the 
title of a deft, was set up by third parly and 
that the suit was deoreed. (Chatter jee and 
Panton, JJ ) MOHAR ALI 8ARKAR v MAFIZU- 
DIN Sarkar. 69 1.0 699. 

-—8 43— Statement of a right as to title 

in a will — Recital in judgment not inter partes 
not evidence. 

Iu a suit for possession of lands aa brahmot- 
ter, recital of the title in a will of plfi.’s Ur,her 
and a rooital in a judgment not in Ur partes 
oaonot be admitted. lChatte>jee and Nrw- 
bould,‘ JJ.) Satindra Kumar v. Krishna 
Kumari. 36 i.c, 082. 

8 . 43 —Judgment not inter partes — 
Recitals in. 

A judgment not in'er partes may be used in 
evidenoe in oertain circumstanoes as a faot in 
issue, or as a relevant faot, or possibly a 9 a 
transaction, but the recitals in the judgment 
oannot be used as evidenoe in the litigation 
between tb9 parties. The law attributing un¬ 
erring verity to the substantive as opposed to the 
judioial portions of the reoord, every judgment 
is oonolueive evidenoe. for or against all persons, 
whether parties, privies or strangers, of its 
own exit tence, date aud legal effect, as dis¬ 
tinguished from the aoouraoy or truth of the 
deoision rendered, iMookerjee and Roe, JJ.) 

Basi Nath Pal v. Jagat Kishorf. ach*r- 
JEE. 20 C.W N. 643 = 35 I.C. 288 = 

23 0 L J. 333. 

———S. 43— Order of Criminal Court under 
S. 145, Cr. P.C .— When admissible. 

The fiading in an order of a Criminal Court 
under 8. 145 is not admissible though the 
order itself is admissible to show the parties in 
dispute, the land in dispute, and the parties 
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entitled to possession.) Jenkins, C.J., Mookerjee 
and Richardson, JJ.j MOBUNT Krishen 
DAYAL Gib V. IRSB*>D ALI KHAN. 

31 I.C. 963 = 22 C L J. 533. 

--- S. 43— Decision of Criminal Court—If 

admissible %n Civil Court, 

The fiodiDg of a Criminal Court on the ques¬ 
tion of possession is admissible ia evidence in a 
Civil proceedings taken for reoovery of posstesion 
of the same land, to show what order had been 
made, who the parties to the dispute were, 
what the land in dispute was and who was 
held entitled to possession. (Mooketjee and 
Deachcroft, JJ.) KRISHNA NATH CHKKRA- 

varthi v. Mahomed Wafiz. 

21 O.W.N. 93-31 I.C. 789 = 

23 O.L.J 363. 

-S. 43— Judgment — Admissibility to 
prove admission 

A judgment in a previous suit not infer 
partes is not admissible as evidence of an 
admission said to have been mado by one of 
the parties in the oourse of that suit. Tbo 
judgment ia no better than any other hearsay 
evidence of the admission. The proper mode of 
proving an admission made by a party in a 
previous suit is by produoirg a certified copy of 
the party’s wntien statemeot, o'- if the admis¬ 
sion was made or lly by producing a copy of 
his deposition or by put'iog in the witness-b^r- 
some one who aotually h ard what was said by 
him. ( R charason ani Multi k, JJ.) Debendra 
NaTA HaLDAR V. BlSESHWAR HaLD.AR 

2JC.W N. 61B = tOI.C 821= 22 C LJ 270 

- —S 43— Previous judgment contesting 

the right ol grautbi — Findings regarding the 
nature of the properly, 

Wbero in a suit oootesting the right of the 
granthi ol the darbar Sahib (golden temple at 
Amritsar), to alienate certain shop, it w-ta held 
that the properties wore wag/ aud attached to 
the granthi and oould not be alienated by the 
granthi, the judgment ouly proved that at that 
time also the right of the granthi to alienate 
certain property was oallod in question. The 
finding ol ihe Court that the property was 
waqf and was atiaohed to tbo granthi is uot 
relevant in a subsequent suit by the auoctssor 
to the office challenging the alienation by his 
predeoe.isor-in-title. I S’Ott- Smith and A. 
Raoof, JJ.) 1NDAR SINGH V FATEH SINGH 

59 I.C. 7i4 = 1 Lah. 840 

- Sb. 43 and 11 — Finding as to adop¬ 
tion in a suit — Anm s ioilily in another suit. 

Findings of faot in one oaue about factum or 
validity of adoption are not evidenoe in another 
suit against persons who were not parties to 
the oase in whioh the findings were given. 

{Johnstone, J.) abjan Singh v. Darbara 
Singh, 193 P L.R. 1918 = 32 1 0 312 = 

140 P.W.R. 1918. 

-8. 43 — Depositions in criminal case. 

Neither judgments nor depositions in oriminal 
■oases are admissible in Civil prooeodinga, 

Vol. Ill—16 
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( Ratiigan and Jones, JJ.) BiSHENDAS v. 
Ham LaBHAYA. ll)6 P.R. 19l8 = 32 I C 18. 

Ib7 P.W.R. 1915. 

-S 43 —Judgment in a ctimi- al case — 

Value. 

A judgmeut ia a orimiaal trial is by itself 
evidence only of the oouviotion and not of any 
other matter. (Stuart, J. C.) MUBAMDI 
BEGAM v. DURGA PraSaD, 40 U 4i2 = 

4 O.L.J. 299. 

-8. 43 —Judgment not inter partes not 

rtli vint, 

WuereaCivil Court has decided about the 
truth aud validity ol an adoption, the judgment 
of the Civil Court is not admissible in a subse¬ 
quent suit between third parties in proof of the 
adoptiou. Too judgment is neither a juJgment 
«n rem nor does it constitute res judicata. 
(Miller, C.J. and Mullick, J.) GURU MaBADEO 
asram Prasad 6abi v. Jagatraj Kuer. 

71 1.0. 929. 

-8. 44 — Competent Court — Want of 

jurisdiction. 

To avoid a prior judgment on the ground of 
fraud or want ol jurisdiction, the fraud must 
have been “ practised ou tns Courts ” and a 
total want of jurisdiction is required. Mere 
irregularity in tne ezeroise ol jurisdiotion is not 
enough. (Lord 'Shaw) Raj Want Pr SAD 
PANDE t. Kam RataN Giu. 37 All *85 = 
42 I A. 171= 13 A L J 937 = 29 M LJ lb3 = 

2Ltf 671 -Id M L T 173 = 
17 Bom L R. 754 = 20 OWN. 35 = 
11919) 61. W.N 73b = 30l.0 849 = 

23 0.L J 09 (P C ). 

——— — 8. 44— Probie — Party applying /or 
revocxlion —barred in subs, quent suit. 

Where a party’d appiioanou toe revocation 
of prooate on the grouud ol fraud or oollu-iou 
has been dismiss.d oy.the Dt. Court, the party 
will be barred by tue deoidiou in a suostquent 
suit of tue executor to recover the estate. 

» Scot:, C J, and Batchelor, J ) KlSBOREBHAI 
ReVaDaS v. RanCBODIa. 38 Bom, 427 = 

2a l.U 3/ = 16 Bom L R. 489. 

-8. 44 — Fraudulent decree can be pioved 

to be such. 

Under 8. 44 when a doorco whioh has 
been obtained by Iraud is Bought to be used 
against a person, he is entitled to show the true 
nature of the deocoe. notwithstanding tne fact 
that be has not previously taken steps for 
caucellatlou of the decree. Bat he oaunot be 
permitted to challenge tbo decree unless be sets 
out speoifioally the circumstances which 
oonstituted the alleged fraua ou him and ou 
the Court. ( Mooketjee and Cholzntr, JJ.) 
PULIN BEHARI DEY a. 8ATYA CHARAN. 

33 O.L J. 867 = 1923 Cal 79. 

-8. 44 - Grant of Utters—Fraud or 

collusion alleged — Procedure. 

It oannot be said that the Court, other 
than the Court granting administration. 
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oannot, in oases of fraud or collusion, deal 
with the question of Iraud or collusion. The 
better course however is to stay the suit and 
to allow the party alleging fraud or collusion 
to apply to the proper Court (or revocation 
of the grant of letters. ( Walmalty and 
Greaves. JJ.) KakshaB Mandal v. Taran- 
GINIDEVI. 62 I.C 448 = 23 0 W N. 207. 

-8. 41— Previous decree —Fraud. 

In a suit to set aside an ex parte decree on 
the ground of fraui plfi. is entitled to show 
that a certain High C urt decree to wbiob ho 
was no party wn obtained by fraud or cillusion 
under B. 44 of the Evidence Act, without suing 
to set aside thatdeoree. (Chatterje-i and Ntio- 
bould, JJ.) aswini Kumar BamaDDar 
v. Benamali Chakravarti. 40 I C 607 = 

21 O W N. 394 

-S 44 — Consent decree. 

The plfl beiugno party to the oo^sent deoree 
can attack it ia bis suit and oeei not have it 
set aside. ( Rolmioood and Imam, JJ.) ABDUL 

Hakum Gazi v. Panchi dasi. 82 I C 849 

-S, 44—Decree obtained by fraud — 

Rights of party to plead in defence. 

A party o«n rely on fraud, even though he 
has not brought a suit to set aside the decree 
alleged to have b«pn obtained by 'raud. 
(Jenk ns, C J. and N R. Chatterjea, J.) KURA- 
RAM DATTA V BANOMALI PATRA. 

39 I.C. 833 

-S. 44 —Fraud — Defence —Onus. 

In a suit for rent against deft, as Mokarran- 
dar of oertain lands in the village where the 
deft, raises the plea that an entry in the record 
of rights that he ie a patnidar, operates as res 
judicata, it is highly obligatory on them to 
prove that suoh entry operates a9 res judicata, 
and the p fl. may in suob cases raise the 
objection <hat the entry was obtained bv fraud. 
(Mookerjee and Beachcroft, JJ.) MOZAFFAR 
Ali v. Kali Prasad 9aha 19C L J. 29 = 

22 I C. 789 = 18 O W N. 271. 

-8. 44 — Fraud — Application under 

8. 47, C.P.C, — Evidence , admissibility of. 

It is opeu to an applioant seeking to set aside 
an exeoutinn sale to show by evidenoe that it 
wa9 brought by the fraud, collusion, etc. (Brett 
and Sha*fuddin, JJ.) R'MDHANI BHa v. 
TOPI BiBI. 21 I.C. 938 = 18 C L J. 261. 

-8 44 — Competent Court — Compromise 

decree—Not objected to—Effect—Bengal Ten¬ 
ancy Act, Us. 29 and 117-4 —Irregularity and 
nullity. 

In a suit against three brothers, a deoree was 
passed against them on a oomDromiee by one 
of them without the knowledge of the others, 
who however, raised no objection to it. Held, 
that they will be bound by tbe deoree unless it 
oculd be shown to have been obtained by fraud. 
Under 8. 147. B.T. Aot a Court is not * com¬ 
petent ’ within 8. 44, Indian Evidence Aot to 
pass a deoree on a compromise whioh is illegal 
and ineffective the contract being in contraven- 
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tion of B. 29 of the B.T. Aot. (Coxe and 
Chatterjee, JJ ) (6URJUG 8ARAN LAL v. 
DUKHIT MAHTO. 18 I.C. 809= 17 C W N. 496. 

-S 44 —Fraud—Person affected by— 

Right of suit. 

A person affeoted by fraud oan impeach it- 
and sue to set aside the results. (Caspersz and 
Sharfuddin, JJ.) JAGADH*R GHOSE v. 
Midnapur ZAMINDARI COY. 17 I C. 126 = 

16 C.L J. 141. 

-8. 44 -Admissibility of a decree for 

rent obtained by one co-sharer in a suit by 
another co-sharer. 

Where the tenant bolds on one contraot of 
tenancy and each oo-eharer claims to receive 
proportionate rent from him a decree obtained 
by one co-sharer is admissible in asuitfor rent 
by another oo sbarer to prove tbe rate of rent. 

(Mookerjee and Carnduff, JJ ) Ram Dahu 
Roy v. dhanwanton Koer. i5 I C. 624 = 

17 O W N. 1016, 

-S. 44— Fraud—Plea in defence—Suit 

for possession. 

A plea ol fraud oan ba taken at any time in 
defence though tbe person pleading has not 
sought to set aside the transaction ; lapse of 
time will not affeot the plea under certain 
oiroumslances. (N. R Chaltejea, J.) KALI 
Kumar Vidyaratna v. Kashi Chandra 
Mitra. 11 I 0. 882. 

-S 44 —Gross negligence is on the same 

fooling as fraud. 

Gr' as negligence on the part of the next 
friend or guardian-ad litem of a minor party to 
a suit stands on tbe same footing as fraud or 
collusion and it is open to a defendant to 
impeach a prior judgment on the ground of 
gross negligenoe ol his then guardian, 27 C. 11» 
16 1 0. 643, Ref. Where the plea of gross 
negligence as avoiding a prior judgment was 
not taken specifically and in distinct language 
but the issues framed by tbe Court were wide 
enough to oover suoh a plea, and the parties 
adduoed evidence on it, it is not open to the 
Court thereafter to refuse to consider the plea. 

(Oldfield and V»nk itasubba Rao, JJ.I KARRI 
BAPaNNA V. Bunrari Yerramma 

33 M.L T. <6 (H C. = 18 L.W. 49 = 
(1923; M.W N. 452=1923 Mad. 718. 

-S. 44 —Fraud — Compromise decree — 

Defence of\fraud— Omission to sue. 

Uader 8 44 of the Evidenoe Aot a party to 
a compromise deoree oan prove that his consent 
to it was obtained by misrepresentation and 
fraud without bringing a fresh 6Uit to set it 
aside, 12 C 166 ; 27 O. 11. Ref. (Ayling and 
Tya'ji, JJ.) Bommabeddi Poljreddi u. 
Bommareddi Bapireddi. 30 1.0. 639. 

-S. 44 —Suit in eiectmeM—Title based 

on Court-sale— Proof of fraud in such sale. 

In an ejeotment suit, were plff. relies on bis 
title as purchaser in a Court-auction the deft*. 



245 


246 


CIVIL DIGEST, 1911—1923. 


EVIDENCE ACT (I of 1872;, S 44. 

may adduce proof of fraud in suoh sale. 

( Sankaran Nair and Bakewell, JJ.) GNA^IAR 
Baother v, Krishna aiyer, l L W. 203 = 

23 I C 1. 

-S. 44 — C.P.Code, S. 11 —Avoidance of 

the plea on the ground of fraud. 

The principle of res judicata in 8. 11 of the 
C,P. Code is subjeot to 8. 4#, Evidence Aot, 
under whioh the principle dees not apply whore 
the prior deoree is obtained by fraud. I Stuart, 
J.C.) RaDHA KlSHAN » WA JIB A LI KHAN. 

3 0 L.J. 501 = 26 l C. 746 = 19 0 C. 334. 

-8 43 — Handwriting expert—Value of 

report —Sanction to prosecute . 

The report of the Government expert, who 
never came into the witness-box and whose 
report is not supported even by an affidavit is 
inadmissible in evidence and should not 
form the basis of the order directing the prose- 
oution on a oharge of forgery. A sanotion, 
based on a pieoe of evidenoe that can in no 
„ oiroumstaDoes be oallcd legal evidence and 
especially when there is positive legal evidence 
against, it is illegal (Rofique, J.) PlARY Lal 
v> KlDARNATH. 21 A LJ. 399 = 

24 Cr. L J. 900 = 4 L.R. All <Cr.) 9? = 

1923 All. 601. 

-S. 43— Thumb-impression— Decision 

on—Property. 

Where, in a suit on a promissory note the 
Appellate Court beiDg unable to believe tbe 
evidence on either side, deoided the case on the 
report of the Thumb-impression Bureau to 
whom it sent tho document, the prropdure was 
held to be unwarranted by law. (R'lfique, J.) 
CHHAJU V. AYUB AHMAD. 28 1.0.132. 

-8. 48— Medical examination and 

report—Report when admissible. 

Whore in a criminal oa9e the prosecution 
tenders in evidenoe a certificate granted by tbe 
Professor of Anatomy in a Medioal College as 
regards the bones submitted to him for exami¬ 
nation, the oortifioate by itself is not admissible 
in evidenoe. It must be proved by tbe person 
who gave it as a witness in tbe oase. (niartineau 
and Crump, JJ.) EMPEROR v. ahilya 
MaNAJI, 24 Bom. L R 803 = 47 B 71 = 

1948 Bom. 183. 

-Ss. 43 and 46— Expert evidence — 

Technical works—When can be used to contra¬ 
dict. 

Teohnioal works oaDnot bo used to refute an 
expert witness’s opinion unless tbe passages to 
be used are put in cross-examination to tbe 
witness for him to explain them if he oan. 23 
C. 1 P G., Ref to. ( Woodrocffe. Chilly and 
8mither, JJ.) GRANDE VENKATA V. CORPO- 

ration of Calcutta. 22 OWN. 7 5 = 
28 C.L.J, 82-48 1.0. 893 = 19 Cr L.J. 733. 

——-8 46, III, (q )—Comparison of hand¬ 

writing—Expert's evidence. 

Tbe writing with whioh tbe comparison is 
made mast he dearly proved to be that of the 
person alleged, 22 W. R. 272, Rel. on. A 
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comparison of handwriting is to be used with 
great oare aDd caution and especially in a 
oriminal oaso when a large quantity of appa¬ 
rently difierent handwriting is UDdor compari¬ 
son. Where there is no comparison by the 
expert in open Court belore the acoused with 
dooumente proved or admitted to be in his 
handwriting the evidenoe of the expert is inad¬ 
missible. (Bolmwood and Sharfuddm, JJ.) 

Suresh Chandra sanyal v emperor. 

39 Cal. 606 = 13 Cr. L J. 289 = 14 1 C. 753 = 

16 0 W N. 812. 

-S. i5~ Expert opinion—Sow to be 

given. 

An expert opinion can better be given by tbe 
expert hearing the evidence as to which ne is 
aeked an opinion than to give it on a oopy of 
the deposition. (Jenkins, C.J, arid Wood- 
roffe, J ) GOPESSUAI DUTT v. BlSSESSUR 
DUTT. 3? Cal. 243 = 13 l.C 5i7 = 

16 C.W.N. 265. 

-S. 43 — Admissibility of the opinion of 

an expert. 

The opinion of Government expert for hand¬ 
writing who is not oalltd as a witness and is 
subjeoted to oross-examination is not admissible 
in evidenoe. (Chitty and Chatterjee, JJ.) 
PADAMA PR1YA DEBIA V. DHARMA D*S. 

10 1 C. 965=18 O.W N. 728. 

- S. 43 — Experts—Value of evidence of. 

Tho evidenco of an expert, however skilled 
he may be. is ordinarily a matter of more 
opinion. H wever impartial he may wish to 
b^ he is likely to bo unconeoiouely prejudiced 
in favour of the side which oalis him. Be¬ 
sides, au expert is often called by one side 
eimply and solely beoause it has been ascer¬ 
tained that he holds views favourable to its 
interests (Shadi Lal, C J and Ltsl\e-Jones,3.) 
Hari Singh v. Lachbmi Devi. 

12 P L.R. 1921- 33 I C. 520 = 

10 P W.R. lb21, 

-S. 43 — Expert medical opini n — 

Post mortem—7/ reltvanl. 

Expert Medical opinion of a Burgeon who 
oonduoled postmortem examination is relevant. 
(Ried, C.J.) Mehr Iyabi v. Emperor. 

12 Cr. L.J 4-5= 12 I C 93 = 
28 P.W.R. tOr ) 1911, 

-S. 43 -Finger prints—Value of—Duly 

of Court. 

There is nothing in tho so-called soienoo of 
fioger prints or the qualification of ao expert 
in it whioh prevents the Court from applying 
its own eyes and mind to the evidenoe and 
verifying tho results submitted to it by experts. 
The argument in fioger print oases rests on a 
simple deduotion from a number of observa¬ 
tions of tho similarties and differences between 
the finRer prints in question, 27 I.C. 900, Rof. 

(Oldfield and P.amesam, JJ.) PUBLIC 

Prosecutor v. Virammal. 

(1922) M W.N. 042 = 16 L W 663 = 
23 Or.L.J. 694 = 81 M.L.T. 4.7 (H.O.) = 

1923 M. 178, 
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--S. 45 —Bandwriting expert — Recep¬ 
tion oi ev.dence — Practice, 

To admit the evidenoe of a handwriting 
expert, it is not neoesaary that the handwriting 
should be aotually compared in Court. It is 
enough it the documents admittedly in the 
accused’s handwriting, are shown to him in 
open Court and he expresses his opinions 
thereon, 16 C W.N. 812, R9f. ( Spencer and 
Phillips, JJ.) In re 81THAVH NATE. 

30 I.G. 751 = 16 Cr. L.J. 70*. 

-Sb. 43 and 46 —Opinion of experts — 

Value of. 

The efieot of medioal testimony is to render 
other evidenoe as to the age of the person medi- 
oally probable or improbable. ( Kanhaiya Lai, 
A. J. 0 ) 8HRIPAL 8INGH V JAGDESH 
NARAYAN. 7 0LJ 21« = 

66 I C. 313 = 2 U.P.L.R. (J. 0.) 77. 

-S. 43 — Handwriting expert — Opinion. 

Experts differ in their opinion. When the 
admitted facts lead to one conclusion and to 
one oooolusion ouly, it would be unsafe to rely 
on the tes imooy of the handwriting expert. 
(Das and Adami, JJ.) SHEOTahaL 8INGR v. 
ARJUN DA8. (1920 Pat 155 = 

53 I 0. 879=1 P.L T. 133. 

-S. 43— Expert evidence — Cross-exami¬ 
nation-Opinion. 

If a huger print expert has not been oro98- 
examined for the purpose of impeaching impres¬ 
sion submitted for his consideration and as to 
the test to wbioh he had put a particular finger 
print, the weight to be attached to suoh 
witness’s evidence cannot be diminished by 
applying to it considerations to wbioh the 
witness’s attention was never direoted. <Mul- 
lick and Atkinson. JJ ) 8ARWAR KHtN v. 

Emperor. 55 I.C 273 = 21 Or L J. 257 

-S. 45 - Trade mark, limitation of — 

Expert opinion whether admissible. 

Expert opinion as to whether goods of a 
particular firm bearing particular trademarks 
alleged to be imitaiion would be likely to deceive 
the ultimate purchasers to buy imitation goods 
iu place of geuuioo ones, is not a question of 
art or soienoe and so not admissible, and there¬ 
fore the Court itself must deoido whether the 
marks complained of. are likely to deceive 
the public. ( Crouch, A J. 0.| MACDONALD 

and Co v. Holland and Moss 

41 I C. 539=10 S L.R. i73. 

-— S9. 47 and 73— Handwriting--Proof 

—Modes of. 

The ordinary methods of proving handwrit¬ 
ing are by oalling as a witness a person who 
wrote the dooumeut or saw it written or who is 
qualified to express an opinion as to the hand¬ 
writing under 8. 47 ; it may be also done by a 
comparison of handwriting under 8. 73 of the 
Act and by the admission of the persons against 
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whom the document is tendered, (Mookerjee 
and Buckland. JJ.) 8AROJINI DASI t>. HARI 

Das Ghosh, 26 C.W.N 113 = 34 G L J 373 = 

49 0. 235 =1922 0. 12. 

-8. 47 —Handwriting — Evidence of 

persons acquainted. 

The evidence of persons acquainted with the 
handwriting of a person by whom the docu¬ 
ment is supposed to be written is admissible, 
though tbev are not experts. ((Kensington, C. 
J and Shadi Lai, J ) In the matter of 

Baichanda Singh. 18 p R 1915 = 

12 P.W.R. (Cr.) 1913 = 28 I C 7/2 = 

16 Or. L.J. 338. 

-S 47 —Handwriting — Evidence of 

persons acquainted with. 

The evidenoe of persons acquainted with the 
bandwriting of a person by whom the docu¬ 
ment is supposed to be written is admissible 
thoiivh ihey are not experts. (Shah Din, J.), 

Jalal-ud din v Emperor. 

147 P L R. 1912 = 13 Cr. L.J. 563- 
15 I.C. 979 = 18 P.W.R, (Or.) 1912. 

-Sb. 47. 7 Expert evidence—Value 

of—What must be proved. 

In a case of forgery the only ohief evidenoe 
being an expert’s examination of the forged 
document as compared with the other docu¬ 
ments alleged to be in the handwriting of the 
accused, the other documente must be atriotly 
proved to be in his handwriting. A mere 
statement therefore by a witness that it is the 
handwriting of the aooused is no evidence if he 
is not able to say how long ago they were 
written. In arriving at a oonolusion of the 
authorship of the forged document the expert 
should show marked peculiarities in this hand¬ 
writing of the accused which are reproduced in 
the forged dooument and when the writing has 
no such peculiarities, the comparison is of no 
consequence and cannot be relied on. Also the 
fact that the disputed samples are put separat¬ 
ely from the standard ones for the examination 
lessens its usefulness. A conviotion oannot be 
based on an expert’s ooinpari°on, if it is not 
supported by oorroborative evidenoe. ( Sundara 
Aipar and Spencer, JJ.) In re Beas sub 
Venkata Row. 26 Mad 133 = 

(1912, M W.N. 123 = 11 M L T 93 = 

22 M L.J 270 = 14 I C. 4i8 = 

13 Cr. L.J. 228. 

-88. 47 and 46 —Medical evidence — 

Condition and state of health of testator. 

Where the general condition and state of the 
health of a person is in issue, isolated extracts 
from medioai works ought not to bo preferred 
to evidenoe of a medioal man, who should be 
examined with reference to the symptoms 
deposed to by the witnesses, and to whom the 
extracts might be put. tKanhiipa Lai and 
Daniels. A J.Cs.) 8HEO BAHADUR SINGH V. 
Beni Bahadur Singh, 3110.419 = 

6 O.L. J• 178 * 
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-S. 47— Handwriting—Compa’ ison of — 

Weight due to—Resemblance of signature— 
Dental ot signature—Onus. 

Although it ie true that under the Evioeuoe 
Aot comparison of handwriting ie legitimate 
enough arid the view of persone competent to 
express opinions mey be in many cases of con¬ 
siderable value, the opinions of tboee who have 
not carefully studied the art of caligraphy is 
not as a rule of very great utility. Indeed 60 
uncertain arid inexaot is the science of tho 
study of caligraphy that it has been for some 
years past the tendency to regard evidence even 
of exptris as of some what inconclusive char¬ 
acter. The mere fact that there is a resem¬ 
blance between the signature alleged to be false 
and a signatuie admitted to be genuine does 
not carry great weight. If a signature is denied 
the onus of proving it is on the party relying 
on it6 genuineness. I Bucknill , J.) Batahu 
JHA v. PARMESHWAR RAI. 641 0 234. 

-8. 48— Opinion ot the Bar—Admissv 

bility . 

Quaere. —Whether the opinion of the Bar as 
to (he adoption of speoial customs of a Hindu 
family by sects of M-ihomedans is admissible 
under 8 48 of tho Aol. I Beaman, J.) ADVO¬ 
CATE General v. Jimbabai 41 Bora. 181 = 

31 I 0. 1 06 =» 17 Bom. L R. 799. 

-S. 49— Usages of body of men. 

The words " usages of any body of men ” 
in 8. 49 do not cover inferences or conclusions 
that may be drawn on the banis of |a4 
experience. (Shah Din, J.) BEJA v EMPEROR. 

18 P R 1914 Cr. = l6 Cr L J. 33 = 
26 1 C 628 = 223 P L R. 1918. 

-S. 49-Opinion evidence—Validity. 

Opinions of the members of Malabar Tar- 
wad about the status of the larni.y do not 
affect the real stains of the family. (Benson 
and Qundara Atyar, JJ.) Manu v■ Munda. 

9 1.0. 649 =(1911) 1 M W N 261. 

-8 60 Legitimacy— Opinions of re¬ 
lations and members of the lamny. 

Oo a question of legitimacy, the opinions of 
relations and membois ol the family are entit¬ 
led to weight.. \Lord Atkinson) SaDIK 

Huhsain Khan v. Habhim a lx Kh-n. 

38 All. 6.7 = 81 M L J 6 7 = 14 A L J. 1943 
- 19 O C 192=18 Bora L.K K37 = 
210 W N 130 = il9 6 2 M W N t7< = 
21 M LT 4)= 1 Pat. L W. Ii7 = 
4 O L J 22- 34 1 C 104 = 
15 0 L J 868 = 6 LW. b7a = 
10 Bur. L T 140= 43 I.A 212 P.C ). 

[On appeal from 18 1 C. 882= 14 O 0. Ut6 ] 

- 8. 80— Legitim icy— Recognition of 

marriage by all relations, etc.—Pi esumption of. 

Where a man and a woman, were proved to 
have been rtooguiecd by all persons concerned, 
as naan ai d wife, so described in important 
documents and tbeir daughters were respeot- 
ably married as would be natural in the oase 
of legitimate ohildren, held, that these faote, 
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following upon a oeremony of marriage which 
undoubtedly took place, though its validity 
attacked, afforded au extremely strong pre¬ 
sumption in favour of the validity of tho 
marriage and legitimacy of its offspring The 
like presumption applies to the question 
whether the formal requisites ol a valid 
marriage ceremony were satisfied. ( Sir 
Arthur Wilson ) MOUJI Lal v. < HANDRabati 
KUMARI. 38 Cal 700=15 OWN 190 = 

,1911) 2 M W N 91=13 Bora LR 534 = 
140LJ 72 = 10 M LT. 51= 11 I C 502 = 

21 M L J 933 (P.C.) 

-S, 50 —Instances of conduct 

In questions of relationship, recital or emis¬ 
sion ol the names of certain persons during 
ceremonies and the observance of pollution, 
are instances of conduct within the meaning of 
8 60 so as to make thtm admissible in evid 

ence. (Ola fir Id a* d Tyabji, JJ.) RAMKRISHNA 
iYhR V. CHINA VENGAMMaL. 26 I Cl. llO. 

-S 50— Proof of marriage. 

8- 60 requires oirect prcol ol marriage in 
oases under 8 498,1.P.C., and conviotion based 
upon opinion evidence is illegal. \ Mutra, 

a J.Cj byed Munir v Emperor 

18 Or. L J. 1016 = 42 I 0. 760 = 

14 N.L.R. 28. 

-S. 50 -Pedigree filed by ancestors in 

prior litigation — Admissibility. 

Where tbo statement of a pedigree by pre- 
deceseor-iL-iutereet of the parties was filed in 
tho prior suit but no final decision was given 
thereon, it oculd yet bo allowed in evideuce in 
a subsequent suit as the statement ol their 
predeceBbor-in-intereet as to the existence of 
the relationship. (Piggott, J.C. ana Ltndeay , 
a J C.) BlIABULl BibGH V. KHETAL ttINGH. 

21 1 0 274. 

_Ss 52. 53 and 54, Or. P 0. (Act V of 

18981, S 110- Reputation— List of—Crimes 
committed—If aamisstble. 

In a proceeding UDder 9. 110, a list of crimes 
whioh a Polioe effioer has suspeoted the accused 
to have ermmitted, is inadmissible to establish 
the reputation of ibe aroused. (Tuokoll, J.) 
BABU PRABHAD V EMPKROR. 

13 1 0. 102 = 13 Cr L.J. 9. 

-Ss. 51 and J63 — Previous conviction 

— Accused found guilty. 

Where a previous oonviotion is relevant with 
relerenoe to the question ol the applicability of 
8- 562 of tbo Cr. P C. and also on ibe question 
of punishment, it may be taken into considera¬ 
tion in giving punishment alter tbe accused is 
found guilty, ( ffeaion and Shah, JJ.) ISMAIL 
ALI CHAl v EMPEROR 89 Bom 3',6 = 

10 Cr. L J 83= 25 I C £93 = 
16 Bora L R 934. 

- 8 0 4 -Deposition of a witness in 

prosecution under *8- 107, Cr P C. 

8'atement by a prosecution witness in a 
proseoution for a riot that he had brought a 
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oase under 3. 107, Cr. P.O., against soim of the 
accused who had been bound down, is admis¬ 
sible not for proving the bad obaraoter of the 
aooused but as part of the res gesla, the events 
whioh hid transpired before and which led up 
to the riot with which the acouted were charged. 
(Chitiy and Richardson, JJ.) HAMARUDDIN v. 
Emperor, 13 Cr. LJ.62l = 

17 1 C. 355 = 40 Cal. 367. 

—-S. 31 —Past history of accused it 

relevant. 

The past history of a gang of daooite would be 
significant only if an oflanoe under 8. 400 of the 
Penal Code has been made out. (Capersz and 
Sharfuddin, JJ.) KEDAR 8UNDAR v. EM¬ 
PEROR. 13 Cr. LJ. 89= 13 I.C 279 = 

16 G.W.N. 69. 

-S. 3 Evidence of bad character. 

The faot that an aooueed is of bad obaraoter 
or is reputed to be a thief or a habitual thief or 
belonged to a gang of thieves is no evidence 
against him for a oharge under 8. 401 of the 
O.P.C. (Shah Din, J.) BEJA v. EMPEROR. 

13 P R. 1914 Cr =16 Cr. L J 33 = 
26 I.C. 623 = 223 P L R. 1913. 

-S 31 —Evidence of previous conviction 

—Not to be given. 

During the trial of the aooused for a substan¬ 
tive ofienoe, the evideoos about the previous 
oonviotion should not be reoorded. Suoh 
evidence is forbidden by 8. 54 unless the aooused 
offers evidenoe of good obaraoter. (Jtuala Prasad 
and Sultan Ahamed. JJ ) Teka AHfs v. 
Emperor. 22 Cr. L J. 219 = 60 I.C 331 = 

3 P.L.J, 706. 

-8. 63— Character , evidsnce of, in civil 

cases. 

In oivil oases the faot that the oharaoter of 
any person ia such as to aflect the amount of 
damages whioh he ought to reoeive is relevant, 
but evidenoe oan be given only of general 
obaraoter and not of partioular aots by which 
oharaoter is shown. (Maung Kin , J ) CHRIS¬ 
TENSEN v. Castor. 41 I.C. 696 

-Si. 33 and 57 —Personal knowledge 

of Judge—Judge confused to decide because 
of the personal knowledge. 

A Judge should not import into a oase his 
own knowledge of partioular facts. 26 W R. 65; 

7 W.R. 27, Rel. If the presiding officer of a 
Court feels considerably embarassed when he is 
called upon to try a disputed question of faot of 
whioh he has personal knowledge he should 
deoline to hear the matter. IMookerjee and 
Beachcroft. JJ.) Lakshmi Narain Khanna 
v. Guru Datta Mehra. 16 I G 859. 

8* 38 —Judicial notice — Notorious 

facts. 

Judges are entitled to take judioial notioe of 
the notorious faotsof the sooial life of any class 
in the oommunity without requiring actual 
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positive evideuce. ( Miller and Sundara Aiyar , 

JJ.) Public pbosecutor v Kannammal. 

13 M L T 131=24 M L J. 211 = 
14 Or. L J 33 = 18 I C 257 = 
U913) M W.N 207. 




in the personal kuowledge of Judge 

Per Sundara lye*. J, — A Judge is not entitled 
to rely ou speoifia faots not proved by evidenoe 
in the oase but known to him otherwise. But 
be may use his general knowledgo and 
erperienos in determining the credibility of the 
evidenoe adduced before him, 38. C. 153, Expl. 
and Diet. Per Sadasva her. J.—A Judge may 
use even bis personal knowledge of concrete 
private faots, provided he mentions the know¬ 
ledge to the parties and they do not objeot to his 
deciding the case and be must be allowed to use 
his knowledge of public, historiotl or scientific 
fame in coming lo a conclusion. ( Sundara 
Aiuar and Sadaeiva Aiyar , JJ.) MULPURA 

Lakshmaya v Varadaraja apparow. 

36 Mad. 168 = 23 M L J. 624 = 
(1912; M. W.N. 1193 = 17 I C 333 = 

12 M L.T 331. 






-T— S r ^-Land Revenue Report—Admis¬ 
sibility — Judicial notice. ' 

A Court is not entitled to take judioial notioe 
°f Land Revenue Reports and they are inad¬ 
missible unless formally proved. (Coxe and 
yy alms ley, JJ ) Boodhan Gope v. Saira. 

27 I.C. 470 = 20 C LJ. 316. 


s. 57- Matter of public notoriety— 
Tram service. 

The Court cannot take, as matter of publio 
notoriety, the running time of trains and the 
number of trains within a given time and other 
faots invoked m suoh an inquiry. ( Mookerjee 
and Walmsley. JJ.) Gobind Chandra 8a H A 
v. Dwarka Nath Patta. 20 C L J 433 = 

26 I.C 962 = 19 O W N, 489. 


_ 8 ‘ 57 —Signature of judicial or execu¬ 
tive officer. 

The Court oan take judioial notioe of signa- 
naturo of judioial or executive officer. (Ayhng, 

J ) m re, cholancberi Ayammmad. 

44 M L J. 337 = 
17 L W. 613 = 32 M L T. 300 = 
(1923) = M. W.N. 290 = 24 Cr. L J 403 = 

1923 M. 600. 

-S 57—Books on custom — Bhutala 

Pandya’s Coae. 

Bhutala Pandya's Code has not often been 
proved to be genuine and au'horitative and so 
the Court mieht not take judicial notice of its 
contents (White, C.J and Tuabji, J.) SECY. 
of State v. Santaraya Shetty. 

23 M L J 411 =14 W L.T 348 = 
21 1.0. 432 = (1914 M W.N. 333. 

-S 37 —Matter of history — Admissibi¬ 
lity of letters. 

Letters of the Jesuit fathers, though admis¬ 
sible strictly to prove the faots of history, 
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oould not be used to prove where certain 
missionaries lived or whf n they died. (Benson 
and Sundara Iyer. JJ.) ambalam PAKRYJA 
Udayan v. Bath 36 Mid. 418 = 

131.0. 339 = (1912) M.W.N 152 = 

24 M L.J. 6:0. 

-8. 57 (1 )—Judicial notice — Paper 

Currency Act. 

Tbe Courts should take judioial notioe o( the 
provisions of a staute e.g . Paper Cucrenoy Aot, 
though the objection is not raised by the 
parties. ( Shaw J.O.) HlDAYAT A LI BEG v. 
Nga Kyaing. 24 1 0 721 = 

(1914) II 0 B R 13. 

-S. 57 (7)— Magistrate in Native State. 

A “ Magistrate ” in a Native State does not 
come within 8. 5? (7 1 . ( Heaton and Shah, JJ.) 

Emperor u. Dhanka amra. 

15 Gr.L J 453 = 24 1.0. 169 = 
16 Bom. L R. 261. 

-8. 58 —Admission by some of the execu¬ 
tants—Effect of. 

An admission o( the ezoutant’s signature by 
one of his sons in a suit on a mortgage relieves 
plS. of any lurther responsibility of proving 
the mortgage-deed so far as that deft, is 
- concerned, ( Beaman and Heaton , JJ.) 
Lakhichand Chatbabhuj Marwadi V. 
Lalchand Ganpat Patil 42 Bora. 332 = 

43 I.G. 553 = 20 Bora. L.R. c 54. 

-8. 38 —Copy admitted without objection 

in lower Court. 

A oertifiod copy of a written statement was 
put in the lower Court in the presence of 
plaintiff's counsel and without objection by him. 
Held, he oannot be permitted in the High 
Court to objeot that only tbe original oould 
have been received as proof. (M irhneau and 
Campbell, JJ 1 THE FIRM OP DURGA Dat 
Jagan Nath of Delhi v. The Firm op 
Ram Pabtab bukh Dayal op Delhi. 

1923 Lah. 188 

—--Ss. B8, 68— Mortgage — Attestation — 

Proof of admission of execution. 

Even where execution of a mortgage is 
admitted it is open to the Court to require 
proof of valid attestation, 35 Mad. 607, Rel. 
{Abdur Rahim nnd Oldfltld JJ.) MUNNAPPA 
OHETTIAB V VELLAOHAMI MBNNaDI. 

(1918, M.W.N. 853 = 28 M L T 19 = 

49 1.0. 278 = 9 L W 5. 

-8b. 88 and 92, ol. 14) —Registered 

mortgage —Subs-quent oral agreement to take 
less — Admissions of parties. 

A subsequent oral agreement to take less 
than is due under a regietorod mortgage is 
admissible in evidence if the oral agreemtnt is 
admitted ie (he oleadings of tbe parties. No 
question of tbe admissibility of evidence, oral 
or documentary arises if proof is dispensed 
with under 8. 68 of the Evidenoo Aot or 
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under the provisions of the O.P.C. consequent 
on the ndmissions of the parties. (Wallis, C.J, 
Oldfield and Sezhagin Atyar, JJ.l MALLPPA 
v. MATTAM Naga Cbetty. 42 Mad. 41 = 

8 L.W 522 = il918) M.W.N. 719 = 
85 M.L.J. 553 = 48 I.C. 158 = 24 M.L.T 4C0. 

-S. 53— Document itself inadmissible. 

Admissions of parties regarding the execution 
or contents of the documents themselves in¬ 
admissible in evidence, should not be aoted 
upon when the liability is deuied for suoh 
defects. iSadasiva Iyer and Phillips, JJ.) 
8EETAMMA V K.RISBNASWAMI ROW. 

(1916) 2 M.W N. 88 = 31 M L J 240 = 

83 I.C. 18 = <0 M L T. 44. 

-S. 58— Proof of fact admitted — Power 

of Court to call for. 

Courts oan oall for proof even of faots 
admitted under 8. 58 and there may be cases 
where the failure to oall for proof may be so 
improper as to make tbe High Court interfere 
even in a eeoood appeal. (Sadasiva Aiyar 
and Tybaji, JJ.) APPAVA OHETTIAB v. 
ManJAPPa GOUNDAN 14 M.L.T. 117 = 

20 I.C. 7»2 = 23 M.L.J. 389. 

-Ss. 53 and 70 —Admission of execution 

—Proof of attestation. 

Under 8. 70 of the Evidence Aot, the admis¬ 
sion of execution of a mortgage dooument is 
sufficient proof as against iheexeoutaot himself, 
but there is no authority for the proposition 
that the dooument is tor that reason binding 
upon the other defendants who were uot parties 
to it. As against the latter the dooument must 
be proved according to law unless 8. 58 of tbe 
Evidence Aot applies to the oaee and relieves 
the plaintiffs from the burden of proving 
attestation in respeot of any of. the defendants 
who have admitted the faot of tbe attestation. 
(Mullick and Rose, JJ.) Arjun Sahu v. 
Kelai Rath. 2 P 317 = 1923 P. 436. 

-Ba. 33, 63, 65— Copy of document — 

Admission without objection — Secondary 
evidence—Powers of appellate Court. 

When a document has been admitted in the 
Court of first inetanoe without any objection, 
the appellato Court is not entitled to allow any 
objeotioo to be taken to its admissibility at the 
appellate stage ; and if the dooument admitted 
is a copy, it is not open to the appellate Court 
to consider whether the provisions as to 
secondary evidence have been complied with. 
(Coutts and Das, JJ.) Ramlochan Misra v. 
Pandit Habinath. 3 P.L T. 397 = 

1922 P. 666. 

-Sa 53, 91 and 92 —Partition admitted 

— Unregistered deeds—It admissible. 

Where the faot of a prior partition having 
taken plaoe is admitted by both parties, the 
same need not be proved and tbe instrument 
though not registered is admi-sible for a 
collateral purpose, i B-atd and Lentaigne, JJ.) 
Maung Po Kin v. mauno Shwk Bya. 

1 Rang 403 = 1914 Rang. 199. 
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-Sb. 53 and 68 — Unregistered and 

unattested mortgage — Admission of — Subse - 
quent purchaser. 

A purchaser of certain lands who admitted 
the existence of a prior mortgage on the lands 
could not get the lands without paying the 
mortgage money even thougn the mortgage was 
unregistered. An admission made by a party 
when examined as a witness oomes within the 
purview of 8. 53. Evidenoe Aot. (Me Coll, 
a.J C.j Nga tun Lu v. Nga shwe Chin. 

29 I.C. 698 = 8 Bur. L.T. 18. 

-S. 38 —Mortgage before the Transfer 

of Property Act, 1382 — Admission — Proof. 

Where a mortgage, exeouted before the 
Transfer of Property Aot, oame into force, is 
admitted to have been executed, proof thereof 
will b9 dispeueed with under 8. 58 of the 
Evidence Act, even though it wa3 eSeoted by 
an unregiRterel instrument for more thin 
Ks. 100. Q iaere. — Would the defect of want 
of jurisdiction be cured by suoh admissions 
after the Transfer of Property Aot oarae into 
force? (Tioomnj, J.) MA 8HIR Hype v. 
MAUNG 8ENU. 20 I C 666 = 

6 Bur. L T. 131. 

-Sb 53 and 68 - Admission of execution 

of document — Promotion of document if 
necessary — Validity of same, if can be 
questioned. 

Where the execution of a morfcgaRe-deed is 
admitted, production o! the same is dispensed 
with ; in such a oase, tbe Court oan take no 
acoount of the validity or informality of the 
document, i.e.. attestation by one witness. 
(Twcm*y, J.) Maun Kan v. Maung Myat 
Thaing. 11 I.C. 810 = 4 Bur. L.R 182. 

-S 58 —Admitted document—Proof not 

necessary- Effrct wh> re insufficiently stamped. 

No proof is neoessary of a document whioh 
has been admitted by otber side ; tbe faot that 
suoh a document ie not properly stamped is not 
a crouDd for dismissal of a i-uit based upon it. 
(Twomey, J.) Rabimatolla v M. Murry. 

11 1 C 810 = 4 Bur. L.T. 171. 

■■—8. 89— Oral evidence—Document not 
ambiguous. 

Evidence of tbe coDdoot of the parties is Dot 
admissible to prove the in'entioo when the 
document is not. ambguous, f 1911) A C. 487 
Foil 'Ahdur Rnbim and Sundara Iyer, 33 ) 

President Taluk Board. Pfddapuru 
Chilakamani. 12 I c f<6 = 

<1911. 2 M.W N 238. 

■ — S. 63 —Documtnt not in existence. 

Secondary evidence cf a dooumont wbioh has 
not beeD proved to have becD written by tbe 
aconsed or even existed, oannot be admitted. 
A copy of a newspaper publishing a defamatory 
letter oannot be uped as secondary evidenoe to 
prove a letter whiob has not been found or 
even proved to have existed. ( Richards, J.) 
R aril a l B * la ram v Empfror 

12 Cr. L J. 25A = 10 1 0. 8i2=8 A.L.J. 302. 
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-S 63 —Exhaustive of kinds of second¬ 
ary evidence—Translation of document in 
judgment not inter partes not admissible. 

8. 63 of the Evidence Aot ie exhaustive of tbe 
binds of secondary evidenoe admissible under 
tbe Act. Where the terms of a document were 
sough* to be proved bv a judgment containing 
a translation thereof in a suit whioh was Dot 
between the same parties or their representa¬ 
tives in interest. Held neither the translation 
of the dooument nor tbe statement in the judg¬ 
ment was secondary evidenoe of the contents of 
th« dooument. 26 1.0. 61S ; 4 L.W, 931 ; 42 
M.L J. 324, Ref. (Svencer and Deva Doss, JJ.) 
JAGANNATHA NAIDU V bECRF.TARY OF 
8TATE FOR INDIA. 4i M L J S7 = 

16 L W 11 = 31 M.L.T 46 H 0> = 
(1922) M.W.N. 432= 1922 Mad. 334. 

-Ss. 63, 32 (2>, 33, 65 and 91 —Lost 

grant— Secondary evidence. 

As 8s. 65 and 91 make it dear that when a 
written grant is lost secondary evidence o*n bo 
given of it only as defined by law. a translation 
of parwana or grant forming tbe enclosure to 
tbe report of a publio officer is not admissible 
as secondary evidenoe of the contents of the- 
grant under aDy of the 8s. 63, 32 (2) or 35. 
(Sadasiva Iyer and Moore, JJ.) AMBALA- 
VANA PANDARASANNADHI V. KUPPACHI 
AMMAL. 33 I.C. *01 = 4 L W. 331. 

-Ss. 63 and 69— Secondary evidence — 

Public document—Copy not available. 

Where a certified oopy of a lost publio 
dooument is not available otber secondary 
evidence of its contents is admissible. 5 Gal. 58 
6 M. 80, Foil. A register of orders issued 
by tbe Colleotor in charge of a Z rnmdari kept 
in the ordinary course of business may be taken 
to be an aoourate oopy of the orders ipsued and 
may be admitted as seooDdary evidenoe of suoh 
orders (Wallis, G. J. and Hannay, J.) 
KRISHNARAO U. Muthungi BUCHI 

28 I 0 808. 

-S. 63, 63 and 63— Srcondary evidence 

— Admissions —Des ruction of or otsen.e of 
original—Suit upon mortgage document — 
Forgery — Decree on—Admission 

Where a party sues to redeem a mortgage 
putting forward a certain document as erob< dy¬ 
ing tbe transaction and that document is found 
to be a forgery, a deoree oannot begivtn tn 
him on tbe basis of the wrifen admissions of 
tbe de'f aB to the contents of tbe mortgage. 

No question of seoordary evideroe arisee, 
without proof of the ex s'ence and due execu¬ 
tion of tbe original. Per Sprnctr ana Tya'ji, 
JJ.) —8. 63 of the Evidence Act does not 

exhaust tbe kinds of eeoondary evidence that 
may be addnoed. Per Tyabji, J. — Having 
regard to 3s. 65 and 66 of the Evidence Aot 
written admissions of tbe contents of docu¬ 
ments are inadmissible without proof of the 
original having been destroyed or being other¬ 
wise not available for production. (Per Sada¬ 
siva Iyer, J.) When the plff. puts forward a 
forged document as primary evidence, it oannot 
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be held that delts. are put upon Dotice that 
they would be required to procuce the counter¬ 
part ol the genuine document. iSf.en.er, Tj,abji 
and Soaosiva her, JJ.) KaLLI^MaMMa t>. 
Narayana Nambi-r. 28 M L J 265 = 

17 M.L.T 170-25 I C 63 = 
vlBlS, tt.^.N. i05 

*-S 63— Translation of grant contained 

in offiiiat leter—Whtther public record — 
Admtiiioilny of. 

The translation of a grant coutainfd in a 
letter from one official lo another, does not 
come wnbin tbe provision oi B. 63 and so can¬ 
not be Homitted as secondary evioeoce. 26 M. 
Ij. J. 99, Ref. \Kumat aswami Susln, J.) 
AMBALAV-NA Pandara BANNaDHI V. Kbp- 
PACB 1 J aN AK 1 . 26 I 0 . 118 . 

-S 63 — Statement in prtv.ous suit 

referring to aooumer.t— Secondary tv.atnce. 

A staununt by a party or Lie authorised 
agent in a previous suit referring to a document 
which was against his interest is secondary 
evidence cf that document. (Ashworth, A.J.C ) 
Ratjpal Singh v Udai hhan Partab 
Singh. 53 I C 667-6 0 L.J 605. 
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cannot be deemed to be one who baa 6een the 
exeoution of the mortgage within S 63 (5) of 
the Evidence Act. 12 A.L.J. 239, Poll, i Ookul 
Prasad, J.) Janaki v Ram Kishore 

1922 All. 232. 

-S. 63 5,— “Seen —” Meaning of — 

Statement of an ulilerate witness as to contents. 

An oral acoount of tbe contents of a 
dooumeut given by an illiterate person, who 
merely saw without understanding the ooDtente 
thereof, is not sufficient evidence. '* 8^en ” in 
8 63 (£>/ ot the Evidence Aot means more than 
the mete sight ol the document. Tbe person 
must have read tho oontent u of tbe document. 
(Tuaball, J.) GHURE v. ChaTR*PAL. 

23 I C 11 = 12 A L.J. 289 

-S 63 i5 —Mortgage dei d—Secondary 

tv dence — Admissions of pa* ty in prior suit. 

Toe admission made by the mortgagee in a 
Court id a previous case aoout the existence 
and contents of tbe mortgage-deed is good 
secondary evidence within 8. 63 (5) and 
si ffi nently proves tbe exeoution of tbe deed. 
(Lindsay, 3.0.) Bahadur Singh v. MADHO 
SINGH. 36 1 C 696 = 3 0 L J. 8i9. 


—-8b 63 and 63 - 06;rc'.tcn as to admis¬ 

sibility o/ copy not open m eeiona appeal. 

When a oepy is admitted in trial Court with¬ 
out objection, objeotions us to admissibility of 
tbe copy shall not be allowed in Hppeaf. 
(Coutts and Das, JJ ) Ram LOQHAN MIScCA 
v. HaRI NaIH MlSRA. 3P.LT. 897 = 

1 P. 603=1922 P. 563 

-8. 63, lllus. (o) — Copy of a copy — 

Inadmissi le. 

A copy of a oopy is inadmissible in evidence. 
When a document is inadmissible in evidence, 
no qutsuon of its construction arises aod the 
party lolymg upon it must fail. (Couth, J.) 
ABDUL GHANI V. SYED MD RaZ4. 

1 P L T. 47 -31 I 0. 941 = 
2 U P.L R. (P .) 33. 

-8. 63 (8)—“ Seen” — Meaning of — 

Illiterate witness. 

As regards tbe letting in of secondary 
evidenoe the word " see ” in 8. 63 (6) inoludos 
also M read over ” in the oase of a witness who 
is illiterate and as such cannot himself read it. 
If it is read over lo him it will satisfy tbe 
requirements of theeeotion. I Walsh, J ) PuDAi 
SINGH v. BRIJ ManGAL. 1925 All 6l2. 

-B. 63 (8)— Oral evidence of contents of 

document. 

Under 8. 63, sub-S {5) of tbe Evidenoe Aot 
only a witness who hts seen tbe document and 
wbo oould have read tbe dooument in its 
original state is entitled to give oral evidence 
of it. (Danteia, J.) RaMJI D 8 t> Mihin 
I*AL. 1923 All 441. 

-8 63 <d)—* Person who has seen’— 

Illiterate attestor. 

Where in order to prove a mortgage tbe ODly 
fflitneBB oalled was an illiterate person, he 

Vol. Ill—17 


-8 64 -Mortgage deed—Copy of—If 

sufficient tvi>ence. 

A oopy ot mortgage-deed is not sufficient to 
prove mortgage. <Tud' all, J i MAHTA PERSAD 
Misskr v. GajaDHar Lohar. 23 I 0. 864. 

- S 3 . 63 and 1-5, lllus. (b/— Loss of 

document. itjo/ of — 8econoa> y evidence of a 
lost document, admissibility of. 

Held, that ordmanJy if the witness in 
whose ou-tody a duad should be deposed to its 
loss, UDlesB there is a motive suggested for his 
being untruthful, his evidence should be 
accepted as suffioient to let m seoendary evi¬ 
denoe of tbe deed. (Lord Philhmore) MUNSDI 
EHTIBHAM ALI t>. JAMNA PRA84D. 

48 I. A } 63 » 61 I o. 299 = 
24 0 0. 272 t P 0.). 

- 8 63 -Secondary evidence—Written 

statement, acknowledgment in—Plaint or 
decree it admissible as. 

Where an acknowledgment in the written 
statement in a previous suit is relied on, the 
statement itself or a certified oopy thereof 
mast be proved and neither the plaint nor the 
deoree oan be admitted as secondary evidenoe 
of the Bame. (Pxggott and Walsh, JJ.) 
Harimurat t>. Ramhit. 6i I 0 490 = 

3 U.P.L R All > 179. 

-S. 63 -Certified copy—Original pro¬ 
duced in an old suit — Reliability, 

Where tho plaintiff sned for a declaration 
that certain survey numbers were kept joint 
at a partition between tbe ancestors of the 
parties, relying upon a certified oopy of a 
partition deed passed between the parties, and 
tbe copy which was pr duoed ehowed (bat the 
original document was produced in Court id a 
previous suit. Held, the Court oould rely on 
the certified copy as showing tbe terms of the 
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partition there being oo reason to doubt, 
owing to the lapse ol time, that the oertified 
copy retained on the file of the previous suit 
was a correct oopy ol the original. (Macleod , 
0 J. and Shah, J.) ChudaSAMA KHODUBA 
V. TaKHTaSaNG. 43 B 32 = 1922 Bom. 177. 

-S. £5 — Unstamped document — Second¬ 
ary evidence not admissible. 

8eoondary evidenoe cannot be given of a 
lost document whioh has aot been properly 
stamped as euoh a document becomes admis¬ 
sible only wheu the Collector has charged the 
duty and penalty thereon and written an 
endorsement on the document submitted to 
him. ( M icleod . C.J. and Shah J.) Hiralal 
V . SHANKAR. 45 Bora 1170 ’ 

62 I C. 637 = 23 Bora. L R. 5J6 

-S. 65 -Absence of original not explain' 

ed—Secondary evidence. 

A party to a suit had in possession an 
unregistered deed of sale of property less than 
Bs. 100, but ho did not produoe it before the 
Court nor could he give a satisfactory account 
of it. Held, that secondary evidence of the 
oontents was not admissible. (Teunon ani 
Newbould, JJ.) DOMAI Bara v. Kerro 
KOLITA. 62 I C 444. 

-S. 65 —Objection to secondary evidence 

If no objection is taken to the admission of 
secondary evidenoe of a document by means of 
oral evidenoe, euoh evidence oould not be 
disoarded in appeal though the secondary 
evidenoe should have been onlv a oertified 
copy. (Smdtrson. O J. and Mook*rj*e, J.) 
HASMAT ULIiAH V. HARI MOHAN 8ARMA 

34 I 0. 942. 

-S. 63— Evidence — Gift — Stcondary 

evidence. 

A petition presented to a Collector by a donor 
admitting a gift is secondary evidenoe of a very 
strong kind of the gift. ( Fletcher and Richard¬ 
son, JJ ) BaSIRUDDIN AHMED V HlMMAT 
ADI MANDAD. 25 1 0 652 

---S. 65—7 Untry in settlement—Original 

or certified copy are the only kinds permissible. 

Aq entry in a public dooument suoh as a 
settlement record can be proved only by the 
original or by a oertified oopy, A finding on a 
statement which is not admissible to prove the 
entries can be contested in 9>oond appeal. 
tMartineau, J.). Ram v. MaIiIK Ghanarriam 
Das. 1923 Lah. 150 (1). 

-S. 65 —Secondary ev dance — When 

admissible —Discretion of trial Court. 

Scoondary evidenoe of a document may be 
given when the party offering that evidenoe 
oannot, for any reason not arising from his 
own default, or neglcot to produoe the original 
in reasonable time. The question of allowing 
seoondary evidenoe depends upon the dieoretion 
of the Court and where it has been deaided by 
the Judge of First Instance his conclusion 
should not be overruled exoept in a olear case 
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of miscarriage of justice. Production of second¬ 
ary evidenoe does not dispense with proof of the 
execution of the original dooument. ( Sir Shadi 
Lai, C.J. and Fforde, J.) GHUHA MAD v. 
Rahim Baksh. 71 I.C 563. 

-S 65 —Loss of original not proved — 

Secondary evidence — Effect. 

In a suit based on a promissory note, second¬ 
ary evidence of its existence and contents 
cannot be let in when the original itself has not 
Oeen p-oved to be lost. ( Broadway ani Camp¬ 
bell, JJ.) Ram Saran Das v Tulsi Ram 

1922 Lah. 417. 

-B. $5 - Unstamped bond — Certified 

copy not admissible. 

Copy of an unstamped bond on the loss of 
the bond, is inadmissible in evidenoe ( Shadi 
Lai, C. J. ani Hamson, J.) Muhammad 
ayub v Rahim Baksh. 3L 282 = 

1922 Lah. 401. 

-S 69 — Suit on lost bahi—Loss of bahi 

how proved—Police report. 

Strict proof of a lost bahi must be given and 
the polioe file of an alleged theft from plfl.’s 
house and the statement of the thanad.tr made 
in another oase are inadmissible to pt)ve the 
loss of bahi. (Wilbtrforce, J.) Baru v. 8UKA 
Singh. 4 Lah L J. 418. 

-S 63 —Secondary evidence—Lost bahi 

—Police report. 

Where a suit is based on a lost bahi strict 
proof of the loss must be given and a Polioe 
Sub-Inapeotor’s report is not a sufficient proof 
ol suob loss. (Wilberfatce, J I ASa Ram v, 
BUKHA SINGH. 4 Lah L J. 416. 

-S. 65 —Document in possession but 

not produced—Account books—Plaintiff in pos¬ 
session of them. 

In a suit for aooounts it was proved that the 
books of acoount were in possession of plff. 
Piff. oould not adduce seoondary evidenoe of 
the aooount bocka a9 their loss was not. proved. 

( Shadi Lai and Dundas, JJ.) ThakardaS v. 
GOVARDHAN. 16 I.C. 940. 

-S 65 - Unstamped document—Contents 

— Proof—Suit for value or return of goods 
delivered, 

A claim for the value or return of goods 
delivered oannot be proved by an unstamped 
agreement between the parties. ICoutti-Trotter 
and Seshagiri Iyer, JJ.) CHAMi v. ANA 
Pattar. 33 I.C. 661. 

-S £5 - Objtction to secondary evidence 

— Objtdion wheu to be taken. 

O jjeotion to admission of seoondary evidenoe 
must be taken at the time, the other party 
produces it for admission and not at a late 
stage. {Tua^ji and Phillies, JJ » UPPaRA 
Hanumantha Z PEDDAPALDE SaMA- 
CHARLU. 33 I.C 188= 19.6 Hf.V.N.9, 
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-S. 65 — Document in possession but not 

produced, but found inadmissible in previous 
suit — Secondary evidence. 

Beoondacy evidence of a document which is 
not produced but which in a previous suit was 
found to be inadmissible as being not register¬ 
ed, oannot be given. ( Sankaran Nair and 
Oldfield, JJ.) NATARAJA SaBMA y. Ram*- 
BHADRA NA1DU GaRU. 28 1.0. 8a3. 

— S. 65— Unstamped document— Second¬ 
ary evidence of—Whether admissible. 

Secondary evidence is not admissible to 
prove the contents of an unstamped document. 
(Sundara Axyar, J ) 8WAMINATHA PlLLAI 
V. SUNDARA RaJA PlLLAI. 12 I.C 127 =» 

11911) 2 M.W.N. j66 

- S. 65 —Suit on mortgaqe—Non-produc¬ 
tion of original — Secondary evidence not 
admissible. 

Where no reasons are shown for the non- 
,production of the original of a mortgage, a suit 
on a oopy of the document is bound to fait. 
<Batten , J.C.) BHAIRON SINGH v. HINDU 
SINGH. 1922 Nag. 119. 

-S. 63 — Document lost—Proof of. 

Where the explanation for the non produc¬ 
tion of a document is that it is lost, the regu¬ 
lar course to adopt is to prove tne loss before 
tendering secondary evdience, but the omis¬ 
sion to do so is an irregularity within S 99 
*of the C.P. Code. t Drake Brockman, J C.) 
‘ flu rat Singh u. Rani. 59 I.c. 461. 

-S. b5 —Unstamped document. 

If the unstamped original of an instrument 
is lost, oral evidenoe to prove its oontents is 
inadmissible. ( Miltra, A.J C ) PKNTAYA v. 
KISHORE. 56 I C. 249 = 16 N.L R. 68. 

—-8s. 63. 61 and 32— Bbat’a Register— 

Genealogy—Copies of— Bbat’a books. 

Copies of entries of genealogies in Dhat’s 
books are not admissiblo in evidenoe where the 
originals are in existence but not produced. 
“Tho originals are admissible under 8. 32 (2) 
and (5) of the Evidenoe Aol as it is a recognised 
duty and pursuit of a bhat to keep a genealogy 
of families where bo officiates. iKolwal and 
Findlay, A.J.Cs.i HAZARI LAL v Har 
GOVIND. 43 I.c. 375. 

-S. 65 — Plaint—Niture of evidence, to 

prove. 

Direot evidenoo is neoessary to prove a plaint 
wbioh is a private doournout and without eu?h 
ovidenoe a oopy of tho plaint is inadmissible. 
( Lindsay and Daniels, A J. Cs ). ABM\n 
KHAN v. Hurmuzi KHANAM. 61 I C 177 =* 

. . 8 O.L J. .7. 

“ s - 63— Mortgage—Redemption suit — 
Secondary evidence. 

Where in a euit for redemption the mort¬ 
gagors relied only upon the secondary evidenoe 
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of the mortgage in the shape of certain docu¬ 
ments mentioning or admitting the morrgage, 
held that they oould not puoo^ed. ' Stuart , 

a. j.c. i Niimet Khan v. Deputy 'ommis- 
SIONER, Khori. 25 I C 816= 1 O.L.J 442. 

— S 15— Oral evidence of persons who 
heard juagmtni pronounced are not admissible 
in tvidtnce. 

What is required is an oral account of the 
contents of the judgment or dtoree by some 
one who had read the one or the other. 

'Mccoll, a. j.c.) Maung Chit v Madng. 
ThaKUAND ONE. 4U.BR. 135 = 

19<$3 Rang 113. 

-S. 65 - Secondary evidence— What is— 

Mortgage document. 

Seoondary evidence of a dooument is evidence 
of its coutents, and oral evideuce as to the 
terms of a mortgage which have been reduced 
to writing is not. evidenoe of the contents of 
the dooument U B R. (1907 1909) II. p 13, 
Foil, maunders, J.C.) Maung To DIN v. 
Maung Po Nyein. 6« i c 3f0 = 

(1921) 4 U B R. 80. 

-S 65 (a )—Non production of docu¬ 
ment by defendant—Plaintiff entitled to give 
secondary evidence. 

Tho uooontra,dieted testimony of the plfl.’a 
fruitless searoh for an original document, 
coupled with non production of the document 
by the deft, in possession of it wth knowledge 
that he will be required to proouoe it, enables 
the p fT under 8. 65 la) of the Aot to give 
secondary evidence of the oontents of 'be doou¬ 
ment. ( Walsh, J.) MuHamad Kamil v. 
Habibullah. £7 I c. 794. 

Ss. 65 (a) and 66 —Secondary evid¬ 
ence—Court's discretion. 

Per Walsh, J. — Ss. 65 and 66 must be read 
together aud the adverse party must be pre¬ 
sumed to be under the impression that he 
would be required to produce the original so 
as to dispense with the necessity of a notice to 
produce, unless the original is shown or appears 
to be in the possession of the person against 
whom the presumption is drawn. Where 
secondary evidenoe is admitted of a very old 
dooument, Court’s disoretmn in the matter 
should not ordinarily be d'Sturbed. {Wilsh 
and Sunder Lai, JJ.) MANGRA v Brdi Ram. 

85 I 0 328. 

~~ 8, *6 (a )—Document in possession 

but not produced by person having proper 
custody — Registration copy and admission bv 
witness, if sufficient proof, 

Wbero a power-ofattorney was not produced 
by a person having proper custody thereof, the 
production of a Registration oopy of n and 
admission bv a witness that tbo Dnwer was exe¬ 
cuted is sufficient proof of it. IK ox C J. and 
Qriffin, J t ) GOPAL Rai v, 8ar\vi Rvqam. 

14 I.C. 243. 
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-S 6 5 la/ and (f) Non-production of 

document — Mortgage-deed — Se :onaary evidence 
— Registration Act, 8 57 (5;. 

Plfi. failed to rb’.ain tbe original mortgage- 
deed in possession of fhe deft. and therefore 
produced a certified copy. Ooe of fhe three 
witnesses was dead and the remaining two on 
seeing tbe copy, could not remember whether 
they had attested the deed. Oae of the 
tw.» witnesses said that tbe execu'ants mention¬ 
ed in the oopy executed a mortgage at or about 
the time mentioned in the oopy. Pifi. examined 
another person who proved a note in tbe papers 
of plfi. about payment of interest due od the 
deed. Held, that the oopy was admissible in 
evidence under S. 65 ( a) ana (/: of the Evidenoe 
Act read with 3. 57 (5/ of the Regisiration Aot. 
(Kanhaiyn Lai and K-naall, A.J.Ca ) 8 ALE HA 

Bibi v. 0udi3 Commercial Bank Ltd. 

3o 1 C 6:3=3 0 L J. 4*2. 
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years ago, is admissible in evidence. Tbe d6ft9r 
being strangers to the deed can put the plfi. to 
proof oi the Io9» ana alternatively to plead 
discharge. (Griffin and Chamier, JJ ) 8RI 
ram v. Ram Lal. 18 I.C. 878=* 11 A.L J. 255, 

-S. 65 (b) — Non-production of document 

—Admission as to sale in vendee's favour. 

A person to whom prop rty baa been sold by 
a registered deed cannot, wbeu that deed ia oofc 
produced, lead any evidence of the sale to prove 
bis title without laying a /ouudaiiou for the 
admission of secondary evidence with respeot 
to it. Au admission &y a vendor aa to sale cf 
immoveable property in favour of vendee is not 
admiss'ble as secondary evidence in tbe abeeDoe 
of conditions mentioned in cl. (6) of S. 65 
of the Evidence Aot (Sharfudain and Coxe, 
JJ.) Safar ali v. Mobesh Lal 

34 l.C. £55 = 23 C L J. 122. 


-S. 65 (a ) —Award, copy of—Original 

with Ruling Chief. 

If the award is intended to have effect in 
British India, it cannot be held to have no 
effect, because it was executed in a Native State. 
If Ibo original award is in tbe possession of a 
Ruling Chief, who is not subject to tbe process 
of Court, a oopy of tbe original is admissible 
ft9 secondary evidence. (Gham»r, C. J. and 
Sharfuidin, J l BHAJ KlSHORE Nath v. 
MUSST. PAR8AN KOER. 2 P L W 156 = 

42 l.C. 617= 1917 Pat. 241. j 

-—8s. 65 a ) an( * 66 — Redemption suit — 

Oral evidence to prove mortgage-deed, */ admis¬ 
sible. 

Oral evidenoo under 8s. 65 and 66 taken 
together, is admissible to prove a mortgage- 
deed m redemption suit where thu deed is in 
the possession of the mortgagee and is not 
forthcoming. ( Parlett , J ) Ml AMIN NISSA v. 
MI 8URA Bl. 31 I C. 892 = 9 Bur. L.T. 52. 

-Sa. 65 (a) aud 66 - Notice . 

The lower appellate Court admitted oral 
evidenoe of a previous promissory note for 
whioh the promissory uote in suit, was exeou- 
ted on the ground that the original note was 
destroyed. The facts on tbe record snowed that 
the old note was returned to the debtor when 
the new one was executed. Secondary evidence, 
of the contents of the previous Dote would be 
admissible only if notice to produoe were first 
served on the dells. The secondary evidenoe of 
the previous note was not admissible, as no 
notice was served. Tioomey. J ) MAUNG 3aN 
HLA V. 8U13RAMANIAM CHETTY. 

12 10. 851 = 4 Bur. L T. 114 

-S 65(b )—Secondary evidence—Loss j 

of original - Proof of—Registration copy — 
Alternative pleas. | 

Whoa the original document is not proved to , 
have been lost, no secondary evidenoe thereof 
Gnoludiog a regia',ration oopy) is admissible. 
The statement of a witness that he heard of the ! 
Jotf from the plfi.’s predecessor in title many 


-S. 65 (bj— Scope of — Document as 

secondary evidence. 

A dooument oannot bo treated as secondary 
evidenoe under 8 65 (6) of the Act, unless it 
has been made by the persou againut whom it 
is proved or by his represenlftlive-in-imereet. 

( Piqgott . j.C. aod Lindsay , A.J.C ) GAJARAJ 
Singh v Mahomed Baker ali Khan. 

20 10. 62 

-S 3 . 65 (c), 76 and 79— Secondary 

evidence—Compromise petition — Presumption 
of stamp. 

Where the original of a compromise petition 
filed in Court has been destroyed and a duly 
stamped copy issued by tbe Court ia produced 
as secondary evidence, the original mu6t be 
presumed to have been duly stamped. More¬ 
over the compromise petition is aomiesible as 
tbe evidence of an oral mortgage recited there¬ 
in, although the petition is not stamped as a 
mortgage. (Mr. Ameer Ali.) AHMED Raza 
v. abid Hussain 

18 Bom. L R. £04 = 14 A L J 1099 = 
SO M L.T. 4s7 = 24 C L J :04- 
(1916) 2 M W N. 648= 21 C W N 26 fl- 
5 L.W. 163= I P L W 10=39 I C 11“ 
43 I.A. 261=38 All. 49 a (P.C.). 

-S. 65 (cl— Will in possession of the 

opposite party. 

Where the will was either lost or stolen or 
was in the possession of tbe opponent, the 
Registration cffioocopyis adimssiole in evid¬ 
enoe. (Mr. Ameer Ali ) Padman v HanO- 
MANTA. 19 C.W N. 929 > 13 A L J i01 = 

17 Bora L.R 6)9 = 2 L W 6 8 = 
(1915 M W.N 500 = 22 C L J )72 = 
liOP.W B. 191 o = 29 fid LJ 30/“ 
18MLT 54 - 93 P K lbl3“ 

29 I 0. fcO7 = 11 t L R. 19 16 ( P.C ), 

- 8 63 (c> — S-condary evidence. 

Striot proof of the loss of the dooument is 
necessary before allowing secondary evidenoe. 
(Richards, C J. and Raflque, J.) J -SPAT RAI 
v. Devi Dayab. 32 1 0. 399. 
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-S. 65 (c) —Execution of deed admit¬ 
ted but dented subsequently—-Secondary evid¬ 
ence. 

Subsequent denial of execution altera the 
effect of the original pleading and the plff. 
cannot succeed cn the secondary evidence with¬ 
out oroving the loss of original • Rafique, J.) 
MUHVMMAD ALTAF ALT KHAN V. HAMIDUD- 
DIN. 21 I C. 81 = 11 A L J 731. 

-S. 65 (c >—Suit on a copy of mortgage - 

bond —Part payment pleaded. 

Where the execution of a mortgage-bond is 
admitted but discharge is pleaded, a suit on a 
oopy of the mortgage-bond is maintainable 
without proving the loss of the original. 

< Rafique , J.) MULLU n. Deokaran. 

20 I.C. 955 = 11 A L J 734. 

-3. 63 (c) — O^j'ction to secondary 

evidence—Objection on appeal. 

Secondary evideuoe of a document should not 
be rejected on appeal merely on the contention 
that the loss of the original has not been satis¬ 
factorily proved. 19 C- 439 ; 19 I.A. 79. Poll 
( Chamier and Piogolt, JJ ) THE COLLECTOR 
OF FABUKWABAD V. GAJARAJ SINGH. 

13 I C. 623. 

■ ——3. 63 (c) —Kabuliyat—Original not 
found— Secondary evidence . 

Where after search an original kabuliyat is 
not found, its oooy is admissible in evidence. 
(Greaves and P union % JJ.) JlBAN KALI 
MUKHERJI V. MANIMALA DASI. 

49 I.C. 1006 

-S. 65 (c )—Document called for but 

not produced— Court bound to receive secondary 

evidence. 

All reasonable steps to produce the docu¬ 
ments evidencing their title as patnidars 
having bean taken, the defts. were entitled to 
prove tho contents of Lbe lease by secondary 
evidence and the Court below were held to have 
erred in rejecting ouch ovidenoo. (Fletcher and 
Walmeley, JJ ) ATAL BEHARY KEORA v. 

Lal Mohan Singha Roy. 43 I.C. 507. 

-S. 65 <c) — Reci'als in document — 

Lost gram— Tt anslation—Copy of. 

As 8 s. 65 and 91 m»ko it olear that when a 
written grant is lost, secondary evidence can 
bo pivon of it only aB dffir ed by law. a trans¬ 
lation of parioana or grant forming the 
enoloHure to i he report of public officer, is not 
admissible as secondary evidence of the ooutents 
of the grant under any of tho gq 05 , g-j <<}) nr 
96. (Qadasiva Tycr and Mtor e. JJ.) AMBALA- 
VANA PANDaRASANNADHI V. KUPPACHT 

AMXIAL. 33 I.C. 201 = 4 L W 831. 

-S. 63 tc )—Requirements of (he section 

Under S. 65 (c) of the Evidence Aot, the 
question is not so mu oh, whether the exaot 
mode and time of loss of the original is proved 
but whether the eeoondary evidence, is offered 
owing to the inability to produce the original 
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for reasons other than the default, or neg ! eot 
of the party offering it. (Spencer and 
Tyabji. JJ I MAKAVIKRAMAN v. NlLAMBUR 
THACHARAKAVIL. 31 I.C. 579. 

-Sa. 65 (cj and 90 —Presumotion if 

applies to ce’tifi'd copy — Secondary tvidente — 
Original not found. 

Secondary evidence is admissible to prove 
the oontenis of a dooument the original oi 
which is net possible to bo produced with all 
due diligenoe aod tho Court is entitled to raise 
a presumption under 8. 90 regarding the same 
on the production of a certified oopy. (Lind¬ 
say, J.C.) Rat Bahadur Lal v. Bindeshri. 

46 I.C. 314-5 0 L J. 219. 

-S. 65 (c) —Loss of document— Second¬ 
ary ev dence—Ccu r l of first instance. 

The question whether or not sufficient proof 
of search for and less of original dooument baa 
been given to lay the foundation for tbo ad¬ 
mission of secondary evidence, is a point to 
be decided bv the Judge of first instance. 
(Mating Kin, J.) Ma PaiKd. MaNIVA PAHK. 

34 I.C. 153 = 9 Bur. L T. 171. 

-S. 65 (c)— D struction or loss of docu¬ 
ment—Secondary evidence of mortgage- Bur- 
den of proof. 

When the terras of a transaction have been 
reduced to writiug, oral acoounis of it aro 
excluded entirely. But when oral evidence has 
to be depended upon, as for instance, when the 
dooument has been destroyed by fire, or lost in 
some otbor way, the testimony of a person 
who has actually read the document at some 
time or other is to be preferred to that of a 
witness who was simply present at the time 
when the transaction was entered into hut who 
has not read tho dooument. (Me C'll, A.J C.) 
NGA KYIN Ya v. Ml TOK. 14 1.0 818 = 

5 Bur. L T. 82. 

-Sa. 65 (e) and 74— Secondary evidence 

— Returns tn the custody of Registrar of Joint 
Slock Companies, if admissible. 

Secondary evidence of returns filed with the 
Registrar of Joint Stock Companies is admis¬ 
sible as such returns constitute the public 
records of private documents within S 74 (2) 
of the Evidence Act. ( Sanderson . C.J., Chitty, 
Woodrofje. Fletcher and Mookerjee, JJ.) In the 
matter of A MBIT' Bazar Patrika. 

45 Gal 169 = 21 C.W.N 1161 = 
19 Or. L J 5-0 = 43 ! 0 3*8 = 
26 0 L.J. 453 iF B.). 

-Ss. 65 (o), 66 and 71 —Letter of Admix. 

with copy of will annexed, if public document 

— Certified copy —No steps taken to call for 
production of original. 

The certified oopy of an order of the Probate 
Court to the effeot that, the Letters of Adrao. 
granted to the person named, with a oopy of 
the will annexed, of lbe deceased testator, is 
admissible, the latter being a publio dooument 
within 8.74 of tho Evidence Act. Where it 
appeared that the original letters wore in the 
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EVIDENCE ACT (I of 1872), S. 63. 

possession cl tbe parties interested in opposing 
the plff.’s claim but the plfis. did Dot take 
steps to oall upon them, to prcduoe them. 
Eeld, that there being uo question o! the 
genuineness of the document, these steps 
should have been waived by the Court and tbe 
document admitted in evidence under 8 66. 

( Mockerjee and Roe, JJ.) HARIRAM Das v. 
Hem Nath Sarma. 30 i C 690 = 

19 C.W.N. 1068. 

-S. 65 (e)— Secondary evidence. 

When a public dooument i9 destroyed or lost, 
any secondary evidence is admippible. (Chat- 
terjee and Deachcrolt, JJ.) ANAND KUM*R v. 

Secretary of State. 43 Cal $73 = 

32 I C. 774 = 50 C.W.N. 576. 

-S. 65 (e) — Document in possession but 

not produc d — Acknowledgment in ‘plaint — 
Plaint not produced —Proof by production of 
judgment in suit. 

Where an acknowledgment is contained in a 
plaint but the plaint is not produced the same 
can te proved by means of a certified oopy of 
a judgment in the -uit. '.Shah Din, J.) Kari 
CHAND v. PRIRAYA Ram. 82 P W R. 1911 = 

11 1.0. 877 = 180 PLR. 1911. 

-S 65 (f)— Registration office copy 

of sale-deed—When admissible. 

A registration office copy of a sale-deed is 
inadmissible in evidence under S. 65 (/J of the 
Evidence Aot to prove tbe contents of the 
original sale-deed, But such a oopy will bo 
admissible in evidence if a case i 9 made out 
for reoeption of secondary evidence. « Cliamier , 

J.l MUNNAN v. Najmun. 11 J.C. 50. 

-S. 65 (gi —Evidence as to result of 

record—Duty of Court. 

A Kanungo is not required to give oral 
evidence of tbe contents of a dooument such as 
tbe reoord of a muafi, enquiry wbica ought to bo 
examined in the original by the Court ifself. 
S. 65, ol (g) does not authorise such a course 
(Maynard, F.C) GlLAND SHAH v MU8SAm' 
mat Hasan. 2 Lah. L J. 714 

• 

-— S. 66 —Secondary evidence —Mortgage 

deed— Notice to produce. 

Iu a redemption suit plfl3. alleged in the 
plaiut that tbe original mortgage-deed was with 
the defts. and asked the Court to have the deed 
summoned from delta. The delta, denied in 
their statement the existence of the alleged 
deed. Hr.ld, that the plfis. could give second¬ 
ary evidouoe of the deed and that under tbe 
ciroumstanaes of the o%se tbe Court might iu 
tbe exercise of the disoretioD given by 8 66, 

dispenso with the isane of a notice to produce 
(Lindsay, J.c.) Bahadur Singh v. Madho 
EINGH. 86 1.0. 693 = 3 O.L.J. 879. 

-S 67 —Proof of document. 

Tbe exeoution of a document should ordi¬ 
narily be proved (where the executant denies 
that he wrote it) by calling some one who saw 
-him write or who koows bis bandwriting or by 


EVIDENCE ACT (I of 1872), S. 63—Admis¬ 
sion of Execution. 

a comparison of bis signature with his signature' 
on other documents written by him. (Chatter-- 
jee and Panton, JJ ) DHAR AND COMPANY n. 
SIB NARAYAN SINGH. 59 l.C. 188, 

-S. 67 —Mode of proof not prescribed. 

8. 67 does not require any particular kind of' 
proof to establish execution cf a document.. 

(Mittra, O.a.J.C.i Mt. Lahini r. Bala. 

18 N.L.R. 85 = 1922 Nag. 227. 

-S. 67 — Document zuhich needs no 

attestation. 

Where a document is admissible without 
attestation, some evidence of its execution by 
tbe exeoutant should be given, e g., be signed 
it or made bis thumb impre c fiion or any other 
mark. (Lindsay J.C.) BANKE Lal v. 8W/MI 
DAYAL. 7 O.L.J. 207 = 2 U P L R. J C.) 8t = 

56 l.C. 32 = 23 0 C. 72, 

-S. 67— Execution of document-Proof 

—Registration endorsement— Value of. 

The registration endorsement is no conclusive 
preof of tbe faot of execution of a dooument 
and the Court must be satisfied that the mark, 
or signature denoting exeoution was aotually 
fixed to tbs document by tbe person professing 
to have executed it. (Lindsay J.C.i Jagan- 
NATH v. DHIRAJA. 46 I C. 279= 5 O L.J. 191., 

-S 68. 

See also (1) ATTESTATION. 

(2) T.P. ACT, 8 r. 58 AND 123. 

ADMISSION OF EXECUTION. 
ATTESTATION BY SCRIBE. 

ATTESTATION, EXECUTION BY PARDA* 
NASHIN LADY. 

“ ATTESTATION.” MEANING OF. 
ATTESTATION, PROOF OF. 

Death of attesting witnesses. 
Miscellaneous. 

Admission of Execution. 

-Ss. 68 and 70— Admission of execution 

— Denial of proper attestation — Piocedure. 

Where a mortgagor admits having signed the 
mortgage sought to bo enforced but oouples it 
with a denial of tho preeeuoe of the attestors 
at tbe time of 6igniDg the mortgagee must prove 
the execution ol tbe mortgage by calling at 
least one attesting witness to prove tbe attesta¬ 
tion. The admission, qualified as it was, did 
not entitle tbe mortgagee to the benefit of S- 70 
ol tbe Evidence Aot. No admission of exeou¬ 
tion is effectual under 8. 70 ol the Evidence 
Aot unless it amounts to an acknowledgment, 
of tbe formal validity of tbe instrument. Tbe 
exeoution of a document means something more 
than the mere signing by tbe party. It includes 
delivery and signmg in tbe presence of witnesses 
where witnesses are necessary. Where the, 
admission of execution is unqualified it may 
well be an admission of due execution or a 
I waiver ol proof ol due execution within the 
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sion of Execution. 

meaning of 3. 70 of the Evidence Act. 

(Richardson and Suhrawardy, JJ.) ARJUN 
Chandra. Bhadba v. Raidas Chandra 
Das. 27 C. WN S6t- 

36 C.L J. 378 = 1923 C. 149. 

-Si. 63 and 70 — Admission of execution. 

Proof of execution of a document rrquired 
to be attested by oalliDg one attesting witness 
under 8. 68 of the Evidenoe Act is not required 
under 8. 70 where the exeoution of the docu¬ 
ment is admitted by the exeoutaut. [Chattel jet 

and Panton, JJ.) Papan Khan v Bad*l 
Sardar. 66 I G. 906~b4 C L.J. 4S8. 

--Si. 69 and 70—Admission of execution 

by a party. 

Where a dooument is required by law to be 
attested, the admission, ty a party to it, of its 
exeoution dispenses with the necessity of prov¬ 
ing its exeoution as against him, but as against 
persons other than the party making the admis¬ 
sion, the dooument is inadmissible in evidenoe 
until it has been proved by attesting witnesses 
in the manner prescribed by 8. 68 of the Aot. 

( Newbould , J, contra.) 7 C.W.N. 394. Dist. 

( Woodroffe, Chat ter jee and Newbould, JJ.) 
8ATISH OHaNDKA MlTRA V JOGKNDRA 
NATH. 44 Cal. b4S = 90 C.W.N. 104t- 

34 I C. 862 = 24 C L J i73. 

-Sa.«68 and 71— Admission of execution. 

The exi8ieuoo of an admission of an execu¬ 
tion in the registration endorsement, does not 
relieve the party propounding too dooument 
from compliance with 8. 68 of the Evidenoe 
Aot. But the endorsemaul is the oest available 
evidenoe of exeoution aud is admissible under 
8. 71 of the Evidenoe Aot. Whether 6Uob an 
endorsement by itsell is sufficient subjeot to the 
provisions of 8. 68 to prove exeoution is a 
question of faot to be determined on the merits 
of each oase. 9 Bom. L R. 401 ; 33 Cal, 537, 
Foil. ; 17 Cal. 208, Not Foil. [Stanyon, A.J.C.) 
MT. 8ARJA V. MURALIDAR. 

42 1 0 715 =13 NL.R. 1S7. 

-S. 68 —Admission of execution—Proof 

ol attestation -Effect of. 

It iu open to a party to waive formal proof of 
a dooument even wbou it is required to be proved 
in a certain way. But although proof of tbo 
dooument may be waivod, this does not afleot 
the validity or legal oharaoter of tbo dooument 
ns a gift or mortgage. (Miller, C.J. and 
Mullick, J ) BATJNATH 6INQH V. MT. IlIRAJ 
KUER. 2 P 33 = 4 P L.T. 239-1922 P 5l4. 

-Ss 63 and 70 -Admission of execution 

— Minor parties—Admission by adults—Effect 

of. 

A mortgage was exeouted by the manager of 
a joint Hindu family on bis own behalf and on 
behalf o! a minor. The admission of exeoution 
by tbo manager does not relieve the mortgagee 
of the necessity of calling an attesting witness 
o prove exeoutiou as against the minor and 
Ithough the minor would be liable to discharge 


EVIDENCE ACT (I of 1872). S 68—Attesta¬ 
tion-Execution by Pardanashin Lady. 


the debt incurred for a family necessity, yet iD 
the absence of proof of execution as against 
him, the debt would not oreate a lien on the 
property. Per Atkinson, J. Where a party 
to an attested document admits its execution a 
third party is not bouud by such admission. 
20 C.W N. 1044, Foil. An admissiou under 
8 . 70 of the Evidenoe Act, is admissible in evid- 
eDoe even though not made in the course of 
legal proceedings penning before a Court but 
antecedent to the institution of legal proceed¬ 
ings. 17 Cal. 192 and 38 All. 1. Not Foil ; 44 
C. 345, Foil. < Roe and Atkinscn. JJ.) NaGESB- 


war Prasad v. 


BACHU SINGH. 

53 1 0 79= 4 P L J. 511. 


_S 68 —Admission of execution — Proof 

of attestation—If necessary. 

Admission of execution in the written state¬ 
ment is sufficient to dispense with ptoof of 
attestation as required by 8. 68 of the Evidence 
Aot. i Jtcala Prasad, J.) RAM GULaM KaU'I 

v. HARJaN MEHRA. 42 I 0 91 = 

3 P.L.W. 269. 


Attestation by Scribe. 

-S. 68 —Attestation by tcribe. 

Ordinarily a scribe or writer of the document 
is not intended to bo and is not, an attesting 
witness. An attesting witness is odo who has 
seen the deed exeouted and signs it a*- a witness. 
39 B. 61 ; 33 B. 44 ; 95 M. 607 PC., Ref. 
(Macleod. C.J. and Tleaton J ) D*LICHAND 
8 HIVRAM MARWADI V LOTU SAKHARAM. 

44 Bom. 405 = 55 I C. 616 = 
22 Bom. L.R lc6. 


— S. 68 —Attestation by scribe. 

An attesting witness to a document is a 
witness in whobt presence the document is 
executed. A scribe by reason of his having 
signed the name of tbo executant on the 
dooument on bis behalf is not a competent 
attesting witne69, [Chatterjee and Panton, JJ.) 
Papankhan v. Bapai, Sardar. 

ee f n ore . Oi P. F. .1. AQft. 


-S. 68 -attestation by scribe. 

A porson who is present and witnesses the 
execution of deed and whose name is there on 
the deed, is a competent witness to prove the 
exooution though bo is deeoribed as merely a 
writer. tNeiobould and Panton, JJ ) JAG 'N- 

nath Khan v. Bajrano Das. 62 1C. 17= 

48 Cal. 61. 


Attestation—Execution by 
Pardhanashla Lady 

-S. 68 —Attestation —Execution by 

pardanashin laoy. 

Especially in the oase of a pardanashin lady 
exeouting a mortgago-deed the attesting wit¬ 
nesses need not actually see the exeoutant sign 
or make mark If it is shown that a pardanashin 
lady admitted that she was the exeoutant and 
tbo deed was taken behind the Parda for her 
signature and after it was signed by her, the 
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EVIDENCE ACT (I of 1872), S. 63—Attesta- 
tion — Execution by PardaoaBhin lady. 

signatures of the attesting witnesses who saw 
her touoh the pen were tbeo made there is suffi¬ 
cient proof of attestation. (K^twal, A J.C.) 
KA8I DANBI v. GANGU LAE. t6 I C 247. 

-S. 63 — Attestation — Execution by 

Pardanashin lady. 

Where the witness did not see the exeoutant a 
pardanashin lady, but saw her signing the deed 
behind the pardha and where the other witness- 
sea knew her by voice, held the de a d is properly 
attested. <Das and Adami, JJ1 RADHA 
KIBHaN v. 3 aQ SAHU. 60 I C. 113 - 

3 CJ.P.L R. (Pat) 14. 

“Attestation, 1 * meaning of. 

- S. 68 — Attestation, meaning of . 

An attestor must have 9een the executant 
sign the document. Mere aekowledgment by 
executant before attestor is insufficient. (Sir 
John Edg‘). PADRATH HAEVAI v. Ram 
NARAIN UPADHU. 37 All. 474 = 

4? T. A 163 = 13 A L J 809 = 
19 O.W N 991 = 17 Bora. L R 6 7 = 
18 ULT 89 -2 L W. 639 = 
59 M.L J 199 = 52 0 L J 161 = 
30 I.G. 366 = (1913) M.W.N. 709 (P 0 ). 

-S. 68 —Attestation, meaning of. 

Attestation means the witnessing of actual 
execution of dooument and not of mere ac¬ 
knowledgment of exeoution by executant. The 
attestor must have seen tbe exeoutant sign the 
dooument. Mere acknowledgment by executant 
bef ir* attestor is insufficient. (Mr Ameer Ali). 

Sh»mu Patter v abdol K^dir Row- 
then. 35 Mad. 607 = 89 I. A. 518 = 

• 16CW.N 1003=23 M L J 321 = 
12 M.L T. 833=11912) M.WN 933 = 

10 A.L J 269 = 11 Bom LR 10‘4 = 
16 I C. 260= 16 C L J 696 P.0 ). 

[Affirming 31 Mad. 213 = 18 M.L.T. 219. 

-S. 68 —Attestation, meaning of. 

If the witnesses attesting a deed never saw 
the executant actually signing the depd but 
merely heard her acknowledge the execution, it 
cannot bo regarded as duly attested. ( Lyle, J.) 
8UBHEDA KOERI v. RAGHD RAM. 

21 I C 83=11 A L.J. 767 

• 

-S. 68 —‘ Attestation', * Execution, * 

meaning of. 

The term 'attested* signifies tbe acts of 
witnesses who nee the exeoution. The term 

* eZ'CUted * signifies tbe aots required of tbo 
person who makes the deed either himself or 
through a representation. Obviously the same 
person oannot have both the capacities 
{Mwkerjee and BurJc'and, JJ ) SRTSTTDHar 

Ghosh v. Rakshakaley Dasi. 63 I.G. 507. 

--S. 68 — Attestation, moaning ot — Illi¬ 
terate executant—Scribe writing executant’s 
name—Scribe not an attesting witness. 

Where dooument was executed by an illite¬ 
rate man and the Boribe wrote his name as 


EVIDENCE ACT (I of 1872), S 68—Attesta¬ 
tion -Proof of. 

having soribed the deed and also as tha actual 
writer of tbe executant’s signature but did not 
sign as an attesting witness, it w»s held that 
he was not an attesting witnesss. fl I 0. 1119, 
Foil. ( Batten , A.J C.l 8AROOPCHAND v. 
TUEARAH. 13 I.C. 902 = 8 N L.R. 17. 

Attestation —Proof of. 

- S. £8 — Attestation—Proof of. 

Deposition of a witness that ooe of the exe¬ 
cutants bad himself written the document and 
after the exeoutanta had signed, the names 
of the two attesting witnesses were written 
with their permission by the exeoutant who 
bad written the dooument, is sufficient to prove 
that the dooument had been duly exeouted and 
attested where tbe attesting witnesses are dead 
or deny or are illiterate and do not remember 
the attestation. I Tudball and Rafique, JJ.) 
Jaybehari Lae v. Rahu Pershadi Lae. 

19 I.G. 789 = 11 A L J. 400. 

- S. £8 — Attestation—Proof of—Attest¬ 
ing witnesses dead —Identification of their 
signature. 

Where the executants of a dooument are 
marksmen and the attesting witnesses are dead, 
presumptive or other evidence of exeoution is 
not admi-sible if the provisions of the section 
for proving tbe attestation of one witness and 
the signature of the exeoutant are not oomplied 
with. A deed wiih marks of executants and 
signature of attestor is not proved by merely 
identifying ihe bandwriting of the latter. 
(Qriffin and Chamxfr JJ.) G^VARDHAN DAS 
v. HORI LAL. 35 All, £64= 19 I 0. 121 = 

11 A L J. 379. 

-S f8— Attestation—Proof ot — Attest¬ 
ing witnesses — Examination — es umplion. 

In the ab9enoe or death of witnesses prima 
facie, tbe presumption is that tbe testator sign¬ 
ed in tbe joint presence of tbe two persons 
and that they subscribed in his presence. 
Where there was tbe affirmative testimony of 
one attesting witness that he was present, saw 
tbe execution and beoame an attesting witness, 
tbe testimony of another witnees that at the 
request of tbe mortgagor, be became an attest¬ 
ing witness and tbe further (act that, on tbe 
same day, when the dooument was later on 
presented for registration, this second witness 
identified tbe exeoutant, who in bis presence, 
admitted execution before the registering officer, 
and at that time the signature of these witness¬ 
es appeared ns (bose of attesting witnesses on 
the face of the document presented for registra¬ 
tion. Held, in these circumstances, the Court 
legitimately drew the inference that the rrquire- 
njents of ibe law w^re fulfilled. (M<'ok>rjte and 
Rankm. JJ I BENOY BHUSHAN Roy v DHI- 
rendra Nath Dey. 74 1 0 178 = 

38 0 L J. 114. 

-Ss. 68 and 70— Attestation—Proof of 

—Collateral purpose. 

8. 68 of the Evidence Act is imperative and 
does not on the face of it admit of any relaxa- 
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EVIDENCE ACT <1 of 1872), S, 68—Attesta¬ 
tion , Proof of. 

tion exoept in the oases provided in 8s. 69, 70 
and 71 of the same Aot. This rule is also 
applicable whether the document required by 
law to be attested issued on or is tendered in 
evidenoe for a collateral purpose. ( 8uhratoardy 
and Cuming, JJ.) SUDHANYA KUMAR 

Singha y. Gour Chandra Pal 

33 G.L J. 478 = 27 C W N. 134 = 

1922 Cal. 160. 

-8. 68— Attestation, proof of — Oral 

evidence. 

Where an attestor denies having witnessed 
the execution of a document, it is open to the 
parties to let in other oral evidenoe to show 
that the attestor did as a matter of fact see the 
execution and was an attesting witness. (W R 
Cha'terjee and Pan' oh, JJ ) 8REBMUTY 
8A8HIMUKHI DASl V. MON MOHINI D*St. 

67 I C. 87. 

-Si 68 and 70 —Attestation, proof 

of—A /mission 6iy executant—Proof as against 
third parties. 

Admission of execution of an attested docu¬ 
ment by the exeoutant or by a person repre¬ 
senting hia interest is suffijient proof of its 
execution against the person making euoh 
admission. As against the other parties the 
document must be proved in aooordaooe with 
B. 68 of the Evidenoe Aot. (N. R. Ghattsrjee 
and Richardsm* JJ ) Nib\r»n Chandra 

SEN V. NAGENDBA CHKNDRA 8EN. 

44 1.0. 984 = 22 C.W N. 444. 

. —8. 68 — Attestation, proof of—Mortgage 

—Attesting witnesses. 

To prove due exeoution of a mortgage it is 
sufficient if oue of the attesting witnesses 
proves its exeoution as also attestation by 
himself and some of the other attesting 
witnesses who are dead. Under 9. 68 of the 
Evidence Aot it is not neoeseary to call two 
attesting witnesses to prove exeontion. 
iMookrrjee and Beach'rolt, JJ.) TULSI 
Mafiato v. Chethree Lal Roy. 

16 I.C. 379=18 C L J. 43. 

-8 68 —A tie station, proof of — Mortgage. 

To prove a mortgage, one o' the attestors 
if altvo, most be oalled and exeoution must 
be proved and it must also be proved that tbo 
exeoution wa9 in the presenoe of two attesting 
witnesses If all tho witnesses are dead, the 
law would be satisfied by any evidenoe showing 
exeoution in the presenoo of two attesting 
witnesses. (Abdur Rahim and Seshagiri 
Aiyar, JJ.) NAUBEHUMAL GHETTY V. 
RAOHAVA OHARIaR. 71 I C 890 (21 = 

14 L W. 663. 

---8s. 68 and 71 — Attestation, proof of — 

Applicability to charges. 

Tho spooial provisions of the Transfer of Pro¬ 
perty Aot relating to the attestation of 
mortgages and of the Evidenoo Aot relating to 
the method ol proof of mortgages have no 

Vol. Ill—18 


EVIDENCE ACT (I of 1872/, S. 68-Attesta¬ 
tion, Proof of. 

application to oharges. I Willis TJ. and 
Oldfield, J.) Ramasamiv Kuppusami 

14 L W. 99 = 66 I C 5-4 12) = 
(1922/ M.W N. 472. 

- S 68 — Attestation, proof of —Evidence 

of one of the attesting witnesses. 

To prove the creation of a valid charge by 
a mirtgage deed the evidence of one of the 
attesting witnesses, is suffisient to prove the 
execution of the mortgage ; but this proof 
may be rebutted * by the proof on the other 
side that the other witness or witnesses did 
not really see its execution. (Sadas’Pi Aiyar 
and Spencer. JJ ) VENKATA REDDI v. 
MUTHU PAMBULU NAIK. 60 1 C 554 = 

89 U LJ 463. 

-Ss. 68 and 69 — Attestation, proof 

of. 

It is not necessary that two attesting wit¬ 
nesses should be called when two are alive nor 
that even assuming that only one need be 
oalled he should at least be made to prove that 
another attesting witness besides himself caw 
the exeoution. 39 A. 109 ; 39 A. 941, Foil. 
iSadasiva her and Sp-ncer, JJ.) VenKaTA 
Reddi v. Mutbcj Pambulu Naik. 

(1920) M.W N. 812 = 58 1 C 801 = 

28 M L T 213. 

-8. 68 —4//es/afion, proof of—One of 

the two witnesses not called, no presumption 
against mortgagee. 

The production of one attesting witness 
satisfies the requirements of 9. 68 of the 
Evidenoe Aot, and from a more failure to do 
more than is required of the mortgagee and to 
produoe both the witnesses even il he knows 
where the other is, it oannot be inferred that 
the mortgagee is intentionally keeping back the 
other and that there'ore his evidenoe 
would damage the plaintiffs oa»e ( Batten, J.Q. 
and Htllifax. A.J.C 1 Laohhminar*YaN v. 
MOULVI ZAHIRUL SAID ALVI. 

1923 Nag 322. 

-8a. 68 and 90— Attestation, proof of — 
Document required to be attested—Siqna'ure — 
Ancient document—Presumption — Rebuttal. 

Mere proof or admission of the genuineness 
of the signature ol the exeoutant of a document 
does not dispense with the proof of its proper 
attestation if the dooumeut is one required by 
law to be attesiod The faola that a document 
is raoro than thirty years old and is registered 
and the genuineness of the signature of its 
executant on it, is admitted, may go to raise a 
presumption as to the genuineness. But euoh 
a presumption does not exolude the right of the 
person agaiDst whom tbe document is set up to 
rebut that presumption by showing that it was 
not properly attested and wan, therefore, in- 
operativo. (Stuart and Kanhaiyn Lal, 
a.j.Cs ) narain Singh v. Deputy Commis¬ 
sioner of Partabgarh. 88 I.C «01 = 

7 OLJ.22. 
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tlon, Proof of. 

-S. 68— Attestation, proof of . 

The late ol a dooument is not necessarily at 
the mercy ol attestors aod the Court can hold 
attestation proved though the attestors repudi¬ 
ate their signature or eay they attested in the 
absence ol the executant. < Stuart and Kan- 
haiya Lai, A J.Ce.) Maharaj Lad Bihari v. 
ANJUMAN UN-N1SA. 48 I C 938 = 

5 0 L J 6b7. 

-S8. 68 and 71— Attestation, proof of — 

Document. 

It a mortgagor does not execute the mortgage 
deed iu the presenoe ol attesting witnesses, 
proper attestation aa required by 8. 59 ol the 
T.P. Act cannot be presumed. In suoh a case 
the evidence of some other person oannot prove 
the due attestation required by law under 8 71, 
Evidence Aot. 35 M. G07, Ref. ( Lir.dsay, J.O 
and Kanhatya Lai, a.J.O) Mahdeo 
Prasad v. Gajraj Singh. 34 I c. &S7 = 

30LJ 164. 

--—8. 68— Attestation, proof of—Search 

lor witness how made. 

The enquiry for an attesting wituess must 
be strict, diligent, honest, and satisfactory. 
It should be made at the residence of (he 
witness and ol the relatives who may have 
information Where, an attesting witness is 
out o( the jurisdiction ol the Court, however, 
the document can be proved by oiher evidence. 
( Maung Kin and Rigg, JJ.) ASOOMBaH v. 
V.S R M. CHETTY. 61 1C 637 = 

13 Bur. L T. 114. 

Death of Attettlcg Wltoeis. 

-S. 68 —Diaih of attesting witnesses. 

Where all the attesting witnesses to a mort¬ 
gage-deed are dead and the signature ol one of 
the attesting witnesses is proved to be in the 
handwriting ol the wituess and the signature 
ol the mortgagor is proved to be his, the mort¬ 
gage-deed is sufficiently proved in the absenoe 
ol oontrary evidence. 15 A.L.J. 167, Foil. 

( Rickaras. C.J. and Piggott , J ) $H1B DayaD 
V- 8HEO GULAM. 39 All. 241 = 38 I C 694 = 

18 A.L J. 164. 

Ss. 68 and 69— Death of attesting 
wiintsse s- 

When the attestation of the witnesses is 
proved to be in their handwriting in oases the 
attesting witnesses are dead, and the signature 
of the executant of the mortgage-deed is in his 
handwritiog, a presumption of the due execu¬ 
tion of the deed arises, which the other side 
must rebut. ( Hichams , C.J. and Rafique, J.) 
UTTAM SINGH v. HUKAM QlNGH. 

39 All. 112=38 1 C. 661=15 A L J. 167. 

-3. 68 —Death of attesting witnesses. 

The names of two out of the lour attesting 
witnesses to a mortgage, were written by the 
soribo who aleo signed the dooument himself. 
Held, that it being necessary to prove the deed 
ol mortgage after the death of ail the attesting 
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laneous. 

witnesses and the scribe, it was suffioienfc to 
prove the handwriting of the soribe. 20 A. 532 
Ref. ( Pigqott and Rafique. JJ.) KRISHNA 

Jewa Tewari V. Bishanath Kadwar. 

31 All 618 = 16 I C. 392 - 10 A L J. 217. 

-S. 68— Death of attesting witness 

Mortgage document — Proof. 

Where in a suit on a mortgage dooument, 
two out of the three attesting witnesses were 
dead and the plfl. proved the signature and an 
attestation of one of the dead attestors, and 
called as a witness the living attestor who gave 
dear evidence of attestation in ohief examina¬ 
tion but in oross-examinatiou being got at by 
the defendant went back upon what be said. 
Reid, that the dooument was duly proved. 
Obiter. —To prove a mortgage document it is not 
enough to call one attesting witness to speak 
to the exeoution ol the dooument only by the 
exeoutants. It must also be proved that the 
document was attested, by a seoond witness. 

( Wallis. C J. and Krishnan, J) Ganqayya 
v, SUBHamma. 14 L W, 344 = 

(1921) M.W.N. 747 = 69 1.0. 2c4 = 

4 M L J 30). 

-S. 68 — Death of attesting witnesses — 

Failure of mortgagor to produce—Execution of 
mortgage , 

The attesting witnesses ol a mortgage deed 
were dead. It was proved that tbe-inorigagor 
had executed it and that it had been returned 
to him when a sale-deed was executed. But he 
failed to produoe it though oalled upon. In 
the above oiroumstances the exeoution of the 
mortgage-deed was established in view of 8. 89 
irrespective of tbt* provisions of 8 58. ( Lindsay , 

J C.) Jang Bahadur Singh v Ch .ndraj 
SINGH. 41 I C. 171 =4 O.L J. 365. 

Miscellaneous. 

-8. 63— Mortgage—Attestor called out 

but not examined -Document admissible inde¬ 
pendently —Collateral purpose. 

When the provisions ol 8 . 68, Evidence Aot 
are not complied with, a dooument oannot be 
used as evidence at all as a dooument either 
requiring attestation or id foot attested J but 
this does not prevent it from beiDg used in 
evidenoe as something else or for any other 
purpose. 8 68 is subjeot to the limitation, vie-, 
tbaf if the dooument were tendered in some 
other proceeding lor the purpose of proving the 
handwriting ol the scribe, it ooald not be 
objeoted to upon the ground that no attesting 
witness being oalled to prove it. it oould not be 
used in evidence at all. The word “oalled”, 
in 8. 68 means tendered lor the purpose of 
giving evidence. ( Piggott and Walsh, JJ.) 
MOTI OHAND V. LADTA PRASaD 

44 I C. 996 = 16 A.L J. 121. 

-Ss. 68 and 69 —Object of sections. 

If the provisions ol the sections as to proof 
of document whioh by law has required to be 
attested were complied with, the dooument 
must be considered proved, in the absenoe of 
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evidenoe to the contrary. The law does not 
require that some wituess must prove that 
document was sigoed in the presenoe of 
witnesses. [Richards, C -3. and Bintrjee J.) 
Ram Dei v. Munna Lal 39 All. 103 = 

x 38 I C. 175 = 14 A.L J 1041. 

-S. 68— Mahomedan law — Deed of 

gift- 

A deed of gift by a Mthomedan oao be 
admitted in evidenoe though it does not satisfy 
8. 68. (Richards, C.J. and Rafique, J.) 
Karam Ilahi v. Bharfuddin 38 All 2i2 = 

35 I C 14 = 14 A L J. 119. 

-Sa. 68 and 72— Mortgage — Invalid 

attestation—Personal liability. 

An invalid attestation of a mortgage though 
it prevents the deed from being enforced as a 
mortgage, does not render it inadmissible in 
evidence as a simple bond. (Benetjee, J ) 
MATHRA PERSHAD V OtJEDDI LAL. 

2) I C 3^3 = 13 A.L J. 55 J. 

Se. 68 ani 71 — Attestor denying 
execution. 

!8 A dooument oan bo proved by other evidenoe 
if the only living attesting witness who is illite¬ 
rate, denies i.s exeoutioo. ( Richards , C.J. and 
Binerji, j.) Badri Prasad v. oambir 
Kan WAR. 26 1.0 503. 

-S, 68 — Attestor alive but unable to 

testily. 

8* 68 requires at least one attesting witness 
to bo called to prove the execution of a docu¬ 
ment even though he may not be able to prove 
the dooument or may have forgotten everything 
about it or may deuy its execution altogether. 
In order to prove a dooument to have been 
signed by a witness or to have been in his 
handwritiog, it should oo shown to biru and he 
should be questioned directly upon that point. 
A marksman is an attes iag wituess within the 
meaning of 8 59 of tho Transfer of Properoy 
Aot and 8. 63 of the Evidenoe Aot. ( Qundar 
Lal, J.) cniRANJi Lal v. Poorna. 

26 1 0 81=12 A L.J. 1114. 

- S. 68 —Scribe, evidence of —Proof— 

Document - Attesting witness. 

Tho evidence of tho sonbe of a mortgage 
deed who signed the deed in toe usual way 
without attesting it as a witcess, is no; suffi 
oient to prove tho dood. An attesting witness 
is a witness who has seen tho deed exeouted 
and h»a subscribed it as a witness. (O'tffln 
and Uhamier, JJ.) BADRI Prasad v. ABDUL 
Karim. 38 All. 251-19 1.0 451 = 

11 A L J. 260. 

*-8. 68 —'Attesting witness,' meaning of. 

‘ Atteeting witness’ in 8 68 of the Evidenoe 
Aot means the same thing as ‘attesting 
witness ’ In T.P. Aot, 8 69, when the question 
is as to the proof of a mortgage. ( Newbould 
and Panton, JJ ) JaGaNNATH Khan v. 
Rajrang Das. 62 I.C. 97 = 48 Cal 61. 
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Janeous. 

- S 68 -Attesting witnesses—Necessity 

for catling all. 

Although, where an instrument requiring 
aiiiestatioo is subscribed by several witnesses, 
it is generally suffioient to call only one of 
them In the oase of wills, however, it ie 
desirable that all oapable of being called, should 
be examined t j remove all suspicion of fraud. 
(Mookerjte . C.J. ana Fletcher, J ) 8URENDBA 

Krishna Mondal v R*ni Dasi 

47 Cal. 1043 = 83 C.L J. 31 = 9 I.C. 814 = 

24 C.W.N. 860. 

-3. 68— Proof ol Execution, 

Wcere the handwriting of the witnesses in a 
will was identified, hold this does not prove 
execution by the testator. ( Broadway and 
Campoe.l, JJ.) KAHAN ChaND v. MT, 
JaWaNDI. 1923 Lah. 174, 

- — S. 68 -T. P, Act (IV of 1682) 

S 59—Civil Procedure Code (V of 1908i, O. 8, 

R. 5. 

A document creating charge oa immoveable 
property and attested by two witnesses oan be 
proved uudec 8. 68 of the Evidenoe Act by one 
attesting witnesB only, it alive ; but the proof 
oan be rebutted by an opponent if he succeeded 
in proving teat the oihar, though dead, did not 
ready see its exeoutioo. 8. 69 of the T. P. 
Aot dealing with the validity of a dooument 
oannot be interpreted to provide the mode of 
proof of execution in dereg* ion of the require¬ 
ments of the Evidence Aot. An appellate 
Court must call for olearer proof o( a .testation 
of a dooum.mt if required as per discretion left 
to it under 8. 58 proviso of Evidence Act and 
R. 6 of O. 8, ol tbe C P. Code ; aud should not 
deoide without such proof that the document 
has not beoa proved when the pifi. does not 
examine all the attesting witnesses. (Sada- 
siva Iyer and Spencer, JJ ) VWNK'TA REDDI 
V. MUTHP PANBULU (1920 M W N 912 = 

58 I.C. 801 =28 M L T. 213. 

-Si 63 and 11—Atiesta ion —Validity 

of—When dots not ari>e. 

8 s. 63 and 71 of the Evidenoe Aot doal with 
the manner in woioh execution may bo proved 
by witnesses and have no bearing on the ques- 
ti >a whether tho attestation was according to 
law. If a dooument on the faoe of it purports 
to have been attested by attesting witnesses, 
aud la is not denied that they were attesting 
witnesses, the question of valid attestation 
does not arise or if it be considered to arise, 
the maxim '* Omnia praesumuntur rite esse 
acta" o imes in. (Batten, A.J.C.). BALKI- 
SHORE V. HARAINSHA. 42 I C. 299 = 

13 N.L.R. 121. 

-Ss 68 and f?0 —Execution of deed — 

Direct evidence available — Presumption 
under 8. 90 cannot be invoked. 

Whore direct evidence of tbe exeontion o 
a deed is available and would satisfy the 
requirements of 8. 68 of the Evidenoe Aot, 
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laneous. 

the preeumotion under 8 90 cannot be 

invoked. \Wazir Khan , A.J.C.) Raghub^R 
Singh v. Sanwab Singh. 8 0 L.J 23 = 

61 10. 125 = 3 U.P.L.R. (J.C.) 9. 

-9- 63— Attestor not admitting his 

co-at'estor to have signed the deed. 

It is enough if one attesting witness proves 
execution and attestation, after seeing exeout- 
ant sign, though he does not say whether ho 
saw the other attesting witnesses sign it. 
[Daniels, A. J.C.) KASHEO v. SITBU. 

39 I.C. 271 = 4 0 L J. 65. 

-9. 68 —Evidence of—Attesting wit¬ 
nesses. 

It is not necessary under 8. 69 to examine 
the attesting witnesses as a sale-deed is not a 
dooumont which reauire3 attestation. [Evans, 
A.J.C.) GOPAL v. BISHUNNATH. 10 I C. 64. 

-3. 68 —Attesting witnesses not called — 

Effect of—Attestation bp mortgagor . 

8. 69 of the Aot is imperative and a docu¬ 
ment is not admissible iu evidence, unless 
proved by attesting witness, so long as one is 
alive and subject to the process of the Court 
and the fact that when he is oalled, be will 
be hostile is no excuse. A mortgagor is not 
bound by the recitals in a mortgage bond 
merely beoause he has attested it. ( Couits 
and Alacpherson, J /.) Dhira 8ingh v. 
MOTIBAB. 63 I.C 266 =*2 P.L T 614. 

-S. 68— Attestor alive but apprehended 

to be hostile. 

8o long as there is a witness and subject to 
the process of the Court, no dooument whioh is 
required by law to be attested shall be used in 
evideaoe until one such witness hag been 
oalled. The fact th»t when oalled, he will 
prove hoscilo, does oot absolve the plff. from 
doing his duty. The section is imoerative. 
(Rofl and Jtoala Pramd. .TJ ) TUBASINGH t). 
GOPABSiNGH 1 P.L J 369=38 1 0 601 = 

2PLW. 533. 

-S 69 —Document " legally prove i" — 

Appellate Court, whether should interfere. 

When a Court of First Instance comes to a 
finding as to a document having been “ legally 
proved”, an Appellate Court should be very 
slow to interfere with the finding especially 
when no objection has been taken to its admis¬ 
sibility at tbe tim" of hearing. (Aodur RcfKim 
and Ayli->g. JJ .) MancbuKONDA APPadu «. 
ATCHI APPaLASWAMI. 32 I.C. 760. 

-S. 69 — Signature—Proof of. 

The section requires proof of the signature of 
the executant. This may be proved indirectly 
by a oouAemporaneous admission of the execu¬ 
tion made by the executant or by other relevant 
faots such as bis subsequent oonduot just as 
well a- by the evidenoe of a witness who directly 
swears to his signature. An admission 
recorded by a Sub-Registrar in his registration 
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endorsement can be accepted in evidence. 
[Kendall and Daniels, A.J.Os.) AJUDHIYA 
Prasad v. Jagannath Bakhsh 8ingh. 

38 I C. 605 = 20 O.C. 16. 

-S. 69 -Document not enforceable as a 

mortgage—Collateral purpose. 

A document though not enforceable as morfc* 
gage may be used for a collateral purpose un¬ 
connected with tbe mortgage, viz-, to prove the 
ratification of leases. 9 C. 620 ; 26 0. 78 \ 32 
M. 410, Ref. i Stuart aid Kanhaiya Lai, 

a.J Cs.) Hussain abi Mizv v. Muhammad 
azim Khan. 31 I C 728 = 18 O.C. 163. 

- Sa 69, 67 and 63 —Proof of mortgage - 

de*d—Attesting witnesses, absence of, not 
accounted for — Procedure. 

Proof of execution of a mortgage-deed can be 
had only from the attesting witnesses ; and 
until tbe absence of suoh witnesses has been 
satisfactorily accounted for, evidenoe oould not 
be admitted to prove their signatures, and 
through that, the deed. [Chamier. J.C. and 
Lindsay, A.J.C.) bWAMIDIN SINGH V. KANIZ 

Fatima. 11 i c. 225. 

9 TO —Admission of execution—No 
formal proof necessary. 

Where the execution of documents is admit¬ 
ted in the pleadings no formal proof by calling 
attesting witnesses is neoessary. | IValsh and 
Wallare., JJ.) ASHARFI BAB V NANHI. 
44 A. 127=19 A L J 855-1922 All. 15J. 

3 70 —Admission of execution—State 
merit before registering officer—Proof of execu¬ 
tion and attestation—Suit on mortgage. 

The ndmission referred to iu S. 70 of tbe 
Evidence Act is an admission in the oourse of 
the 6uit itself, for example made iD the plead¬ 
ings or by a party himself in his examination. 
The certificate endorsed by a Ragistcriog Officer 
upoh a dooument whiob requires registration 
is evidence ibat all the provisions of the 
Registration Aot have been duly performed, 
and is no evidenoe of admission, of execution 
made by the exeoutant. i Richards, C.J. and 
Piggott, J.» Raj Mangab Misar v Mathura 
Dubain. 38 All. 1 = 30 I.C 5 f6 = 

13 A.L.J 831. 

-8. 70— Admission by one out of three 

executants—Insufficient. 

Au admission in a later deed by one out of 
three parties to a document., is insufficient to 
prove exf-oution. [Griffin and Chamier. JJ.) 
Gobardhan Das v HoriL'B 85 All 364 = 

19 I.C. 121 = 11 A.L J. 379. 

- -Ss 70 and 69 — Admission in plead¬ 
ings—Eztcution \f includes attestation. 

A mortgage could not be held to be invalid for 
absence of proof of attestation where there is 
nothing in the pleadings to show that the 
piaiutiff was put to the proof of attestation. 44 
B. 405, Ref. The admission of a party to an 
attested document of its execution by himself 
shall be suffioient proof of its execution as 
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against him, though it be dooument. required 
by law to bo attested. Per Crump, J —The 
word "execution” in 8. 70 of the Evidence Aot 
moans that the party by affixing his signature 
or mark has signified his assent to the contents 
of the document, and if a party admits that be 
has done this, he admits execution. The 
admission of execution oaonot be taken to 
mean admission uot only of the signature 
or mark in token ol assent by him, but also 
that all the legal formalities connected with 
the document have beea complied with. There 
ie no reason for holding that where a party 
admits execution within the meaning of 8. 70 
he must neoessarily be taken to admit that tho 
document has been attested as required by 8 59 
of tbe T.P. Act. fS hah, A.C J and Crump, J.) 
JAGANATH NaRSINGD*S V RAVJI TULSIRAM 

24 Bora. L.R. 1296 = 47 B lo7 = 

1298 Bora 90. 

-8. 70 —Admission of mortgage—Pi oof 

of attestation—Legal representatives, 

8eotion 70 provides that tbe admission of a 
party to an attested dooumeut.of its execution, 
by himself, shall be sufficient proof of its exe¬ 
cution as against him, though it be a document 
required by law to bo attested. The seotiou 
epeaks of an admission by a party to an attested 
dooument of its execution by himself ; that is, 
of its execution by the party oonoerned. An 
admission by tho representative of a party to 
an attested dooument of its execution by tbe 
party cannot be treated as an admission of tbe 
party to an attested document of its exeoution 
by himself! Where a person admitted execu¬ 
tion ot the mortgage but specifically denied 
that tho bond had been duly attested as 
required by law, in suob ciroumsiances it is 
incumbent upon the party who relies upon 
the mortgage instrument, to establish that the 
document was otiested as required by law. 
(Mooktrjee and Rankin, JJ .) BENOY BHUS- 

dan Roy v. Dhirendra Nath dey. 

74 l.G. 178“38 C L J. 114. 

-8 70—4dmisaton of execution — Effrct 

Per Woodrcjo and Chatterjee, JJ.— Per 
Newbould, J., contra. —8. 70 must be read as a 
proviso to 8. 63. 8 69 must be read subjeot to 
the provision ol the subsequent seotions ; where 
an executant admits exeoution of an attested 
dooument, tho dooument ie admissible as against 
persons other than the exeoutant without proof 
by ao attestor but such admission will not 
prove the dooument as against other persons. 
[Woodroffe, Chatterjee and Newbould, JJ.) 
Batihh Chandra Mittra v. Jogendra 
Rath. 44 Cal. 348-20 0 W N 1044 = 

31 I G. 862 = 24 G L J. 175. 

--8. 70 —Admission of execution — Effect 

against co-executants — Attestation. 

Where there are two exeoutants in a mort¬ 
gage-need, attestation may be according to law 
in rospeot of one of them but not in rospeot of 
tho other. Whore exeoution is admitted and 
doe attestation not denied tbe question of 
attestation does not arise, if it does arise, the 
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maxim omina praesumuntur rite esse acta 
oomes in, unless there is evidence that attes¬ 
tation is not according to law. 42 1 C. 299, 
Foil. I BatUn, A. J. C.) Deanna Lal t. 
SHAMBU. 4/ I C. 9. 

-So 70 and 71— Admission of execution, 

what is—What initresl passes 
The admission referred to id 8. 70, Evidence 
Aot, is au admission made in lbs course of the 
proceed mgs m which ibedocurmuf. it- pit duced. 
I Stanyon, A.J.O.) Sarja v Uuralidhar. 

42 I.C. 715 = 13 N L R. 197. 

$ 

-S. 70—“ Admission of exiculion ”, 

meaning ol. 

Admission in 8. 70 of the Aot related only to 
the admissions ot the parties in the course of 
the trial of a suit. An aomission cl execution 
before a registering officer at tbe lime of 
registration does not come wiibiu ihe purview 
of the section. 27 C. 190, F II ; 1 C W.N. 
ooxxii, not Foil. ( Dtake Brockman , J. O.) 
BUDDA V. 8ARWAN. 11 1 C 689 = 

7 N L R 89. 

-S 70— Admission of execution , what is. 

The admission referred to in 8. 70 only 
refers to admissions made in the course of the 
trial. Any admission wbioh can be availed of 
□ □der S. 70 is only against tbe parly himself. 
It a party has to prove a documtnt he must 
prove its exeoution in all oases, i e., that it was 
signed by the executant irrespective of the 
question as to whether it requires to be attested 
or not. [Lindsay, J C.) Hari Lal v. THAKUR 
BHAGWAN BAKBSH. 34 1.0. 281 = 19 O 0. 23. 

-8. 70 - Documtnt required by low to be 

attested —Admission of execution—Proof of 
attestation. 

Admission by a party of exeoution of a doou¬ 
ment is Buffioierit proof, even though law 
requires it to be attested. If tho admission of 
tbu exeoutant has not tho effect ot aibpensrag 
with proof of attestation, 8 70 would be 

superfluous as recourse may be had to the 
general provisions of the Aot relating tc ad¬ 
missions, it th. admission of exeoution is to be 
used only in the sense of an admission of 
eigniDg only. The exeoutaDt’s admission may 
be made prior to the institution of legal pro¬ 
ceedings. iDuckworth, J.) AUNO RBlv MA 
ADNG KRWA PRU. 1 Rang 657 = 

1924 Rang. 139. 

-8 71 —Attestation denied — What «3 to 

be proved. 

Where an attestor denies attestation and the 
other attestors are dead, what is rtquired under 
8. 71, Evidenoe Aot is only proof of exeoution 
and not exeoution in the presence of the 
attesting witnesses. IRpves and Daniels, JJ.) 
Lalta Prasad v. Dabshan Singh. 

19i4 All. 149, 

-8. 71 — Attestors dead or proving hostile 

—Proof of document. 

If the attestors of a dooument are dead or 
prove hostile 8. 71 requires evidenoe to prove 
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tbe execution of ihe* dooument, it is not 
necessary to prove execution in the presence of 
attesting witnesses (Ryves and Daniels, 33.) 
Paleshwari Prasad v. Shankar Dayal. 

74 I.C 964. 

-S. 71— Mortgage — Execution- Reci¬ 
tal of receipt of consideration—Auction pur¬ 
chaser. 

The execution of the mortgage having been 
proved in tbe manner provided by S 71 of the 
Evidenoe Aot and on the faoe of it tbe bond 
appearing to have been executed in tbe presence 
cf more than one person, the mortgage was 
good The acknowledgment of tbe reoeipt oi 
consideration in tbe bond was binding on the 
auction -ourohaser. {Richards. C J. and Ban*rji, 
J.) NARAIN DaS v DlLAWAR. 41 All. 250 = 

82 I.C. 830=17 A L J. 141. 

-S. 71 —Execution of a document — 

Attestation. 

Execution and attestation of dooumeut may 
be proved by other evidenoe when the attesting 
witnesses are hostile and say that they signed 
a blank paper. ( Newbould and Panton, 33 ) 
Dinabanduu Patra v. 8ANATAN Danda- 
PAT. 48 I 0. 624. 

•-8. 71— Mortgage—Proof of execution 

Where in a mortgage suit it was found that 
one of the attestors was dead and the other 
either denied or did not reoolleot the exeoution 
of the document, the exeoution of tbe same am 
be proved by other evidenoe ( Da3 and Adamt, 
33.) LAK8HMAN 8AHU V. GOKBUL 
MAHARANA. 1 P. 184= 1922 P. 413. 

-8. 73 — ‘ Purports ’ — Handwriting — 

Comparison—Anonymous document. 

Tbe word 'purports’ in 8. 73 of the Evidenoe 
Aot means alleged. It is not neoes9ary that tbe 
writing which is in dispute must itself in terms 
express or indicate that it was written by tbe 
persou to whom it is attributed. When an 
anonymous writing is produced and ascribed by 
the prosecution to a particular person then the 
case for tbe prosecution is. that having regard 
to the admitted documents and the comparison 
•between them and the disputed writing, the 
prosecution alleges that the disputed dooument 
purports to have beeD writteu or made by the 
aooused. An anonymous writing ascribed to a 
particular person may therefore be onrnpared 
tinder 3. 73 of the Evidenoe Aot. 37 C. 467 Di*s. 
{Chandavarkar and Ba'chelor , JJ ) EMPEROR 

v. Ganpat Balkrishna. 

13 Or. L J. 505 = 15 I C. 649 = 

14 Bom L R 310. 

-Ss. 73 and 47— Handwriting—Proof 

— Comparison — Value■ 

The ordinary methods of proving hand¬ 
writing are (1) by oall'ng as a witness a person 
who wrote the document or saw it written or 
who is qualified to express an opinion under 
8 . 47 ; (2) by a comparison of handwriting 
as provided by 8. 73 ; and (3) by the admission 
of the person agaiust whom the document is 
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tendered. A comparison of handwriting is at al^ 
times, as a mode of proof, hazardous and 
inconclusive and ought to be u-ed with very 
great caution. (Mookerjee and Buckland, JJ.) 
Sarojini Dassi v Hari das. 

26 C.W.N 113 = 34 C.LJ }>73 = 
49 Cal. 233 = 1922 G. 12. 

-8 73 — Signature— Comparison of, 

8. 73 of the Evidence Aot is not limited to 
such documents ODly as are signed or oontain 
some lutrinsio statements of the identity of the 
wciter. Auy dooument alleged by a party to 
be in the handwriting of a particular person 
may, for purpose of proof be compared with other 
wruiog or signature admitted or proved to the 
satisfaction of the Court to have been made or 
written by that person. 37 C 467 Diss ; 14 
Boro. L R. 310. Appr. ( Ayling and Krishnan, 

JJ.) Veeraraghava aiyang ar v Soijr i 

AIYANGAR. 39 M L J. 608 = 

U918) M.W N. 718 = 24 M L T 447 = 

48 I 0. 08 = 8 L. W. 025. 

-S. 73 — Inadmissible document — Re- 

Unmet/ and aimissibility by comparison — 
Expert evidence, *f necessary. 

D jouments, not admissible in evidenoe other* 
wise, but signatures oa wbioh are admittedly 
the exetutants, become admis-ible under 8. 73 
even for tbe sole purpose of ascertaining by the 
Court itself by comparison, tbe genuineness 
of signatures on disputed documents without 
the aid of an exoert. I White, C J and Tyabji, 
3 ) RaMaSWAMI Naick V. Ramorandran 
CHETTY. (1914) M.W N. 240 = 32 I.C 6 7 = 

1 L W. 136. 

-S 73 -Comparison of signatures — 

Adjudication based solely on such proof — 
Error in law — Siccni appeal 

If a signature to a dooument is denied by 
the executaut, a comparison of signatures is 
one of tbe admissible modes of proving hand¬ 
writing and although in absence of other evid¬ 
enoe suoh proof would be regarded as hazardous 
and inconclusive, it cannot be regarded as an 
error in law to base the oonolusion on suoh proof 
alone and a 0 >urt of second appeal is not 
entitled to set aside a finding based on such 
comparison. 37 C. 467. Ref.; 10 C. 1047, D'St. 

(Sundarr Iy*r*3.) PASUPALETTI VENKAMMA 
V. SH AIK H \MED 

14 I C 741 = 11 M L T. 424. 

-S. 73 -Finger impression — P toer of 

Court to direct accused to give—Admissibility- 
A Court has power to direot au aooused 
person to make a linger impression and the 
same is admissible in evdence. 8) also is the 
evidenoe of ai expert concerning tbe finger 
impre°sion. (Y>ung 0 0.3 , Heold and May 
Our-g jj i Emperor v Nga Tun Huing- 
1 Rang 7^9 = 2 Bur L J 270 = 1924 Rang. US- 

-S. 7 \ —P’O'eediriQs under S 476. Cr. 

P, Code —Accused asked to make a thumb- 
imoression. 

Proceedings iu inquiries under 8 476, Cr. 
P.C., being judicial proceedings and tbe person 
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against whom they are direotod being in the 
position of an accused porson, to examine suoh 
a person as a witness in the course of suah 
proceedings, is ultra vires except that he can 
only be examined under 8. 342, Or. P.O., but he 
oannot properly be asked questions merely to 
elicit a statement as a foundation for ordering 
his proseoution nor oan he be compelled to 
make any thumb impressions under 8. 73 of the 
Evilenoe Aot. 5 I.G. 62 ; 2 Weir 598. Ret. 

(ParUtt, J) MaUNG PO NYUN v MaTU 
SUBPEN GHETTY- 17 Cr. L J 816 = 

33 I C 492 = 10 Bur L T 32 


—S. 74—D ikhalnama —Admissibility of. 


U ' 2 , 8 G A - 

' J °‘ C^vrt, 

EVIDENCE ACT (1 0*1®^ r 

parties concerned in question at issue. ( Holm r ' ‘ 
wood and Sharfubdin, JJ.) SHEIK AMJD v. 
LACHAMI KanTa JHA. 23 I. C 329 = 

18 0 WN. 644. 

-S 74—Teiekhana Register. 

A teiskhana register prepared under the 
rules framed by the Board of Revenue under 
Reg XII of 1817 is a Register k«pt for the in¬ 
formation of the G dleotor but is not a public 
document. i (Mnok-rjee and Camduff, JJ.) 
CHALHO 8INGH V JHARO SINGH. 

18 I C 61 = 39 Cal. 993. 

— —— S 74 — Registers from Collectorate 
fixxna area s and assessment. 


A dakhalnama is a public dooument and its 
oopy is admissible without proof. ‘Knox, J.) 
3ATNABAIN DUBEV NaRAIN BARGAH. 

30 I 0. 8 0 = 18 ALJ. 935. 

———S 74—Dakhalnama— Public document’ 

A oopy of a dakhalnama admissible in 
evideooe without requiring any proof as a dakh¬ 
alnama is a public dooument. (Rafiqu*, J ) 
Muhammad Nasir v. Ram Karan Singh. 

23 I 0 629. 

-S. 74— Police station—Death Register. 

The death register kept at a thana is a public 
dooummt within 8 74 of the Aot and a certified 
oopy thereof is admissible in evideooe. 41 M. 
26, Apor. (Teunon and Richardson, JJ.) 
TAMIZ UDDIN v. T*JC 46 Cal. 182 = 

46 I 0 237 = 22 C W N. 822. 

— — S 74 —Chittas — Evidentiary value 
depends upon the purpose lor which they wete 
prepared. 

Chittas, prepared lor a publio purpose such 
aa the distribution of revenue on the shares, or 
assessment and settlement of revenue on the 
share belonging to the Govt., or publio doou- 
m n'.s while if they are prepared to ascertain 
Govt .*9 share in the lands without prejudice to 
the rights of bahali shares thoy are private. 
Probative value of chittas depends on evidence 
in different oaees. ( Chatterjea and Mullick, 
JJ.) NABENDRA KI8HORE ROY V. KaHIMA 
BANU. 31 1 0. 693=19 C W N 1018 

-8s. 74 and 77 — Khasra papers — 

Ntthersole settlement — Certified copy produced 
at a later stage 

The Khasra of Nethersole settlement in 
Saonbulpure Dt. is a publio record and * certi¬ 
fied oopy of it may be accepted though filed at 
a late stage. tT.unon and MulUck JJ ) 
BHUBAN 8AHU V LALBBNDaR Jn \NK\R 

2i I 0 604 

4 

-8 74—Or. P.C.S 107 -Nd<ce uni r 

— Whether a public document — When admis 
sable as ev<d nee. 


Registers which give details aa to the areas 
of difierent villages and G ivt. revenue charge- 
able thereon at the time of the settlement and 
wbiob are produoed from ihe colleotorate. are 
publio documents. (Mookerjee and Camdiff, 
JJ.) LALMOHAN THAKORt). NANDA BaL. 

15 0 L J. 191 = 14 I C 461 = 

16 C.W.N. 990. 

-S 74— Map prepared by CollecUr for 

private use. 

A map prepared by a Collector for his private 
use in his private capacity is not a publio 
dooument. ( Mookerjee and Teunon, JJ.) 
Priya Nath v. M^hendra Kumar 

14 0 L J. fc78 = 10 I C. f76 = 

16 G W N 317. 

-S. 74 —Chittas prepared during parti¬ 
tion of Taluq, admissibility of. 

Chitta prepared for the purpose of distribut¬ 
ing the publio revenue on a partition of an 
estate arc public documents and admissible as 
evidenoe of the state of affairs then existing, 
i Caspersz and Dss, JJ ) NOBENDRA 
KlSHOBE ROY V DURGA CHARAN 

10 1 0. 287 = 15 C W N. 315. 

-S3 74 and 63 - Report by a village 

u kba kbwan regarding objection to entry 
whether public document - Secondary evidence. 

A report by a village Nilcha Khawan to the 
Mohavir in the oentral office informing him of 
the objection to an entry of marriage in the 
village register by the former husband of 
woman is not a publio dcoumont within 8 . 74 
of the Evidence Aot and no sooondary evidenoe 
of its oonfcents oan bp given under 8 . 65 nf the 

Aot. (Agnew, J.) F*z\r, ahmad v Emperor. 

139 P.L R 1314=23 I C 696 = 
18 Or L.J. 314 = 1 P.R. (Cr.) 1914, 

- S. 74 —Public document—Record of — 

Confession made before a Magistrate outside 
British India. 

Confession made before a Magistrate outside 
British India is admissible under 8 . 74 ol the 
Evidence Aot. tH allifax and Macnair , J.Ga. 
Uovinda v. Emperor. 28 Cr. L J 673 = 

69 I.C. 287 = 17 N L.R. 113. 


A notice under Q. 107 of the Cr. P.C. is a 
publio dooument under 8 71 of the Evidenoe 
Aot, but is not admissible as evidenoe without 
proof that the parties mentioned in it are tho 


-8s. 74 and 33— Chaukidar's register. 

A Ohaukidar’s register of births and deaths 
is not a publio dooument. No importance can 
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be auachtd to it in view of S. 66. (Kanhaiya 
Lai at.a Ktr.dall, A.J.O.) BlSBESBRA DaYaL 
1). hlBA LAL. 19 O.C. 221 => c6 I C 941= . 

4 O.L J 49. 

-S 74 — Peaigree signed by Palwari, 

Lambaraar ana Settlement officers and filed 
in >b7 l. j 

A pedigree filed betcre the settlement Court 
id lb71 Mgnea by the Patwans and two lam- I 
baroars, now dead, appearing jd the pedigree 
itself and by tbe settlement ifficer himeelf, 
muBt undtr iho circumstances be accepted as a 
public document. (Piggott, J.C.) Sarju v. j 

ram Harakh. 18 l.c. 2ao t 


India may be proved by a copy of such proceed¬ 
ing oertified by the keeper thereof. (A lcokeijee 
and Choizi.er , JJ-) AKSHAY KUMAR CBAND 
V TBE COMMISSIONER OF BOGRA MUNICI¬ 
PALITY. 37 C L J. 589= 1923 Cal. b75. 

- S 79— Certificate of registration— Pre¬ 
sumption cf genuineness. 

The registering officer’s evidenoo is not 
necessary to prove the oertifioateof registration 
tbe genuineness of whioh is to be presumed 
UDder 8 79 of Evidence Aot. ( Marttneau , J,) 
Mohammad Hassan v. Sobara. 

71 I.C. 803. 

-S. 80— Dyi>ig declarations. 


-8. 74 — Registers under the Land 

Registration Act are public dccumtnts. 

Regisuis ' propofefcd and kept under Land 
Regulation Acts are public documents and 
admissible in evidence. (Jwala Ptasaa and 
Ross, JJ.) Ramnanden 8ab^y V, Jaigovind 
PANDKY. 2 P 839 = 1924 P. 213. 

-8. 74—Parcba slip. 

A parcha slip granted in tbe course of survey 
prccei dings is not a punlio document. (MulLck 
ana Thornhill , JJ I RaMBHAGWaN t>. 
Emperor. 47 1 C. b2 = 19 Or. L.J. 886. 

- Sa. 74 (1) fill) and 68 (e> — Probate of 

toill, copy of, if a public aOi.umenl — deconaary 
evidence, it admissible. 

A copy of the probate of a will with the 
necessary endorsement of the Court granting 
it is a public document within the meaning of 
Q. 74 (i) mi) which may be proved by second¬ 
ary ev deuoe under 8. 66 (e). [Pratt. J 0.) In 
the matter of ADIJA. 11 l.C. 261. 

-Sa 78 aod 79— Sanction o\ Local Qo- 

vert mtni for prosecution in rtspecc of offence — 
Proof of sanction. 

Sanction signed on behalf of the Chief 
Secretary does not oonvey that the Looal 
Government has ordered or authorised the 
proseoution. In such a case tbe order must be 
proved according to the provisions of 8. 78 
of the Evidence Act. \*\Valmsley and 
Suhraicaidy J.) MUH*MMAD OZIULLAB v. 
BENI MaDUAB CEOWDBARY. 

36 C L J 180 = 24 Cr. L J. 111 = 
2b 0 W.N. 816 = 1922 Cal. 298. 

-S. 78— Proceedings of Municipality — 

Printed books. 

Primed proceedings themselves would not be 
sufficient legal proof unless they answer the 
desorption of a printed book purporting to be 
published under tbe authority of the committee 
as nqnired by 8. 78 of the Evidence Aot. 

(Fletcher and Beachcroft, JJ.) TBE CORPO¬ 
RATION of Calcutta v. Promotbo Nath 
MULL1CK. 80 1.0. b43 = l6 Or. L J. 689. 

-S 78 • 0 )—Proceedings of Municipality 

is publ c record. 

Under sub-8. 6 of 8 78 of the Evidence 

Aot, proceedings of amunioipal body in British 


The presumption under 8. 60, Evidenoe Aot, 
that tbe circum?tanoee under whioh a docu¬ 
ment appears to be taken are true, applies to a 
dying declaration to whioh a certificate is 
appended by the Magistrate who recorded it, 
that it was read over to him and declared to be 
oorreot. {Batchelor and Hoywura, JJ.j JIV- 

ram Dankarji v. Emperor. 

17 Bom. L R. 881 = 16 Cr LJ 761 = 

81 l.C. 361 = 40 Bom 97. 

-S. 80 —Record by a Magistrate in 

Native Slate — Admissibility . 

The statement of an aooused person recorded 
by a Magistrate in a Native State is inadmissi¬ 
ble, unless tbe Magistrate himself deposes to it 
in pereoD. ( Heaton and Shah JJ ) EMPEROR 
V. DHANKA AMRA. 19 Cr. L J 433 = 

24 I.C. 169 = 16 Bom. L R, 261. 

-S. 80— C.P.C,, O. 18, R. 5—Reading 

of deposition by witness. 

Presumption under 8. 80 of the Evidence Aot 
oan be raised, if tbe deposition is read over by 
tbe witness himself in Court, for that is sub¬ 
stantial compliance with O. 18. R. 5, C.P.O. 
The absence of a certificate by the Judge at the 
foot of the deposition of its having been read 
over, eto., does not deprive it of tbe presump¬ 
tion under 8. 80. ( Richardson and Sh- msul 

Buda, JJ.) Ramchendba Das t> Emperor. 

46 Cal 89 8 » 23 C W N 661 = 
20 Cr. L J. 824 = 60 I C 660 = 

29 C L.J. 513. 

-S. 80 —Confession made before a 

Magistrate in a Native State — Admissibility. 

Confession made before a Magistrate ontside 
British India is admissible under 8 60 of the 
Evidence Aot. ( Ballifax and Macnair, JJ.) 

Govinda v. Emperor. 89 I 0 267 = 

23 Or. L.J. 673 = 17 M.L B. U8> 

—- 8. 80— Old deposition—Absence of 

signature of presidiug officer. 

Though there is no oral evidenoe to identify 
the deponent of a deposition made 60 years 
ago, it is not a sufficient reason to render 
8. 80 inapplicable, and though there ie no 
6iRnaiure of tbe presiding effioer over it, tbe 
presumption that tbe oopy is a true copy may 
safely be drawn. (Daniels, A J.C ) SaraBJIT 
v. Mata Din. 60 I.C. 437=7 O L J 643r 
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-8. 80— Recital of statement in a 

judgment. 

The proseoufeiou must prove conclusively 
that the statement made by the aocused was 
necessarily a false statement, before a convic¬ 
tion oan be sustained under 8. 193, I.P.O. The 
reoital in a judgment of a statement made by 
the witness is not the same thing as a record 
of the deposition of tho witness, Nor oau 
suoh reoital be accepted as evidence under 
8. 80 of the Evidenoe Aot and it, tha'elore, 
cannot form the basis of a prosecution under 
8.193, IPO. tJwala Prasad, J) NlRGHIN 
Mahton v. Emperor. 86 1 C. 660=* 

21 Cr. L.J. 600. 

-9s, 80 and 114 — Confession duly 

made. * 

Under 8. 80 oonfesaion by any prisoner or 
by auy aocused taken in aooordance with law 
and purporting to be signed by the examining 
Magistrate shall be presumed to bo so niaae. 
The offioet who recorded the ooDfession may bo 
examined as a witness. (bharfudd>n and 
Atkinson, JJ.) Guja Maghi v Emperor. 
18 Or. L.J. 44o = 38 1 C. 1005-2 P.L.J. 80. 

-S. 83— Deposition net read oter — 

Admissibility, 

A statemont not read over to or cor¬ 
rected by the witness in aooordauoe with 
law is not Admissible against the person 
making the same. [Shaw, J.C.) NGa 8an 
Mbgin v. Emperor. la Cr. L.J t69 = 

19 1 0. 963 = 1 U B fi. [I9k2, 123. 

-8. 81 —Presumption of genuineness — 

What includes. 

Presumption of genuineness of a dooument 
does not inolude the preeumptiou that the 
documeut was printed or published by the 
particular person by whom it purports to have 
beeu puolished. \B<-nson, Sundara Iyer and 
Phillips, JJ.) C Jeremiah v. F. ti. Vas. 

86 Mad 487 = 22 M L.J. 73 = 
(1011) 2 M.W N 876=12 1 0 981 = 
12 Or. L.J. 888 = 10 M L.T. 806. 

-8 81— Certified eopy of document — 

Whether admissible. 

A certified oupy of a document Fard hissa 
Kashi baghat drawn up at the First Regular 
Battlement is admissible in evidenoe, an exiraot 
Irom a Wujib-ul-arz may be taken as evidence of 
custom. [Linasay, J.C.) Lachman v Batuo- 
HaN B1NGH. 38 1.0. 67 = 19 0. 0. 383. 

-8. 83—Thak and Survtymaps— Value 

of. 

There is no inflexible rule tbat n survey map 
must have preference over a thak map and it is 
not inoumbent on Court to follow either tbe 
one or the other. Where tbe thak proceedings 
and tbe deoieton ol a dispute took place iu the 
presence of tbe predeoessorB of tbe parties to 
the suit, the thak map is valuable evidence in 

Vol. Ill—19 
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a suit between the successors. 35 Cal. 621, Foil. 

1 Mookerjee and Panion, JJ.) H. H. Mahara¬ 
jah OF COOCH BEHAR V. RAJA MAHENDRA 
RANJAN. 68 1.0. 923 = 84 C L.J. 468. 

-S. 83— Renneli's map — Presumption 

of accuracy. 

Where Renuell’s map is referred to as evi¬ 
dence there is a presumption of its accuracy 
under 8. 83 of the Aot in reepeot ot such 
matters as to which it is admissible in evid¬ 
ence, [Wooartffe and Cuming, JJ.) BLGY. 
OF STATE V. ANANDA MOHAN ROY. 

68 I.C. 287=84 C. L.J. 203. 

-S. 83—Thak and survey maps—Value 

of. 

Thak and survey maps are valuable evidence 
of ibu elate of ibiDgt? at the t.me they were 
made but they do not raist any presumption 
in law that they show the 6tate t1 tilings at 
the Lime ol tbe permanent settlement. <Moo- 
kerjee and Bucklond, JJ ) SECY. OF bl'ATB 

for India v. Wazed ali. 65 I C. 866 = 

84 0.L J. 141. 

-S. 83—Thak map— Presumption as to 

accuracy, 

Thak maps are always considered by Courts 
as good tvidenoe and although tho value ol the 
thak map depends upon ub acouruoy, a thak 
map is not always inaocurate. Only substan¬ 
tial and not mathematical accuracy, can be 
expeoted from ibe&e anoieut ruapb. (iV. R. 
Chatter /ic ana Roe, JJ .) KRISHNA KalYaNA 
DaHI V. DRaUNFIRLD. 16 I C. 164 = 

• 20 C <V N. 1028. 

-S 83— Documents of public nature— 

Mcatung. 

The words " dccumenie of a public nature 
mean “puo.io documents” uun not “actumtnis 
prepared by cffioers oi Government”. iC haiiet)te 

and Mullick, JJ.) Nabkndra Kishore Roy 
l). RAHIMA 13ANU. 31 1 o. 605 = 

19 C.W N. 1018. 

-S, 83 —Map prepared by Oovl. for 

private purposes . 

A map prepared by piivale arrange mint with 
Govt, servant lor tbe eettlement ot the silted 
bed of a river raises no presumption uuoer tbe 
suction, [Holmiooiid and Chapman, JJ.) 

Rahim ud-din Munshi v. Bhabangana 
DfcBYA. l9 I.C. 8/2. 

-S. 83— Private mop— Identity of land 

— Bcunaants— latnUficaiion, 

b. 83 of the Evidence Aot does not refer to 
the question ol the admissibility of a private 
map. t must depend upon tbo relevancy of 
the map in relation to the question in contro¬ 
versy. A private map may be relevant aa 
a h rtinst the parly by wbcm it waB prepared or 
me predecessor as un acnmsion or n may be 
used as evidence, possibly even against a 
stranger ou questions of pubho or general 
interest if it was made by a deoeaeed person ol 
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oompetent knowledge. (Mookerjee and Bench- 

crofl, JJ.) SHTB Chaban Dey-u. Nil Kantha 
Mahata. 16 I.C, 747 = 17 C L J 642. 

-S. 83— Maps and Surveys—Value as 

evidence. 

Maps and Surveys made for revenue purposes 
are official doouments prepared by oompetent 
persons and with suffioient publicity aud notice 
to persons interested. They are valuable evid¬ 
ence of the state of things at the time of their 
preparation though they are not conclusive and 
may be shown to be wrong. ( Benson and 
Sundara Aiyar, JJ.) MURTHI 8ANK^R4N u. 
Manavikraman. (1911) 1MWN 213 = 

10 1.0. 693 = 9 M.L.T. 413. 

-S. 83 — Survey maps—Value of. 

Survey maps are official doouments prepared 
by oompetent persons and with 6uch publicity 
and notioe to persons interested as to be admis¬ 
sible and valuable evidenoe as to the state of 
things at the time they were prepared. They 
are not conclusive and may be shown to be 
wrong but in the absence o! evidence to the 
oontrary, they may be judicially received in 
evidenoe as correct when made. 30 Gal. 291, 

Foil. (Bigg, J ) Maung Thin v. Ma Zi Zan. 

44 I.C. 247. 

-8 83 —Revenue map — Entry in — 

Value of , improving title. 

An entry in a Uivenuo Map is not suffioient 
to establish title to immoveable property. 
(Twom‘y, J-) AUNG Hla v. TON Gyi. 

8 L B.R. 264 =*89 I.O. 432 = 9 Bur. L T. 242. 

-8. 89—Registered power-of-attorney — 

Registration Act, 8■ 60. 

A registered powec-of-attorney is admissible 
in evidenoe to prove agenoy under 8. 85 of the 
Evidenoe Aot. {Kanhaiya Lai, A.J.O.) HABIB- 
UN-NISSA V MUSHARAF A LI. 33 1.0. 661 =» 

18 0 C. 372. 

-S. 87 —Revenue maps—Accuracy of — 

Presumption —Rebuttable. 

The Courts have always given great weight to 
the aoouraoy of Burvey maps. They are not 
oonolusive. but in the absence of evidenoe to the 
oontrary they will be presumed to be aocurate. 
Where the maps are proved to have been based 
on inauffijieut material, the weight due them 
is not much. ( Lord Dunedin). SECY. OF STATE 
v. Radha Kishore Manikkya Bahadur. 

44 Cal. 828 = (19 i7j M W N 29 = 
14 A L J. 1205 = 18 Bora. L.R 10 j7 = 
21 C.W N. 291 = 9 L W. 970 = 
29 C.L.J. 423 = 38 1.0. 3?9 = 
43 I.A 303 (P.C.). 

-S. 67 -Custom—Evidence of — Books. 

Per Mookerjee, J.—Reference may legiti¬ 
mately be made to the work of M<-, Crokes on 
Castes and Tribes of the North-Western Pro¬ 
vinces and Oudb, as an authoritative statement 
of oastoms prevalent amoDg the Eraki sect of 


EVIDENCE ACT (I of 1872), S. 90-Ancieot 

Wills. 

Mihomedans. (Sanderson, C J.. Woodroffe and 
Mookerjee, JJ.) Mariam Bibee v. Shaikh 
Mahomed Ibrahim. 48 1C. 961 = 

28 C.L.J. 305. 

-S 88 — Telegram — Proof that it 

emanatea from Oovt. 

The sanction of Local Govt, to proseoute a 
person for an cflenoe under 8. 124-A of the 
Penal Code, communicated by telegram must 
bo proved to have emanated from the Govt. 
The Court is forbidden by the express provi¬ 
sions of S. 88 of the Evidenoe Aot to make any 
presumption as to the person who sent the 
telegram. (Wallis, O. J., Ayling and Sadasiva 
Aiyar, JJ.) VaRADARAJULU NAIDU v. EM¬ 
PEROR. 42 Mad. 883 = 37 M L J. 80 = 

81 I.C. 343 = 20 Cr. L J 493 = 

(1919; M.W.N. 669. 

-S. 90. 

ANCIENT WILLS. 

APPELLATE COURT’S INTERFERENCE. 

Certified copy of ancient docu¬ 
ments. 

Computation of thirty years. 

Copy of ancient document. 
Discretion. 

Document, meaning of. 

Nature of presumption under. 
Proof of custody. 

Proof of genuineness. 

Ancient wills. 

-8. 90 — Ancient wills—Whether pre¬ 
sumption arises. 

The presumption of genuineness of anoient 
document does noc apply to wills in a Probate 
Court. (Chatterjee and Mullick, JJ.) 8BIYAM 
Lal v. Rameswari Basu. 33 1.0.273 = 

23 C.L.J. 82. 

-8. 90 —Ancient wills—Will thirty 

years old — Presumption under S. 90 when 
can't be drawn. 

If the oircumsfcanoes found, raise grave 
suspicions as to the genuineness of a will, no 
presumption under S. 90 of the) Aot could be 
drawn. If Johnstone, C. J. and Chevis, J.) 
Gujar Singh v. Mehar Singh. 

97 P.W.R. 1916 = ^4 I.C 168 = 

97 P L.R. 1917. 

-8. 90— Ar.oient wills — Execution sus¬ 
picious — Deliberate delay. 

A will purported to be executed in 1887 was 
brought to light for the first time in 1907 when 
it was produced in a Court of Law. In 1910 
an application ler probate in respect of it was 
made but it was ultimately withdrawn. At 
that time only one of the attesting witnesses 
was said to have been alive. Yet no further 
attempt was made to bring the will iuto Court 
till some ten years later when even that witness 
was dead. There was no reasonable explanation 
about the delay after 1910 in making the 
application for probate, There was no evidence 
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as to the custody ol the will before 1907, held, 
that the applioaut oannot get the benefit of 
8. 90, Evideooe Aot. ( Prideaux and Kolxoal, 
A.J.Os ) Chvnnulal v. Mt. Puna. 

1923 Nag. 169. 

-S. 90 —Ancient wills — Registration o/ 

will—Presumption of genuineness. 

The will iu dispute having been duly regis¬ 
tered and the document being over thirty years 
old, it must, uuder 8 90 of the Evidenoe Aot, 
be presumed that it was genuino document, and 
the faot that it was registered, raised the pre¬ 
sumption that the testator was of sound mind 
at the time of the execution of the will. 
(Kanhaiya Lai, J.C., and Daniels, A. J. 0.) 
Babu Badri Prasad singh v. annapurna 
KUAR. 52 1 0. 837 = 6 O.L.J. 311. 

Appellate Court’s Interference. 

-S. 90 -Appellate Court's interference 

—Appellate Court's conclusion—Second ap¬ 
peal. 

A fi idiog of faot that a deed is admissible, 
arrived at by the Appellate Court without suffi¬ 
cient grounds being shown, is subjeot to eeoond 
appeal, if it has prejudiced the trial of 
the appeal. (Piggott and Kanhaiya Lai, J J ) 
Lokman Das v. Ganga Bahai. 60 1.0. 96. 

-8 90— Appellate Court's interference 

—Ancient document — Custody—Interference in 
appeal with discretion ol low*r Court. 

Tbe question of custody of a document under 
Q, 90 of the Evidonoo Aot is one to be deoided 
upon oiroumstanoes of eaob oaso and the 
Appellate Court- will be slow to interfere with 
the discretion of the lower Court in the matter, 
(Woodroffe and Mullick, 33.) DINAMANI 
Chaudhurani t>. Jagat Chandra bhat- 
TACHABJEE. 23 1.0. 773. 

-8. 90— Appellate Court's interference. 

Tho presumption under 8- 90 is one in wbioh 
the Court has to exeroise its diaoretion with the 
due care and once it has been exeroised, an 
appellate Court will be verv slow to interfere. 

tGh'vi*, J.) Muhammad Usman v. Rahim 
BakhBH. 44 I C. 859 = 37 P.W.R. 1018. 


_S 90 — Appellate Court’s interference. 

Though in the first Court the presumption 
under B. 90 of tbe Evidenoe Aot regarding the 
genuineness of a dooument is drawn and tbe 
dooumeut is filed, au Appollate Court is not 
bound to draw suob a propumotion. (Sundara 
Aiyar and Spemtr, 33 ) RAMIAH v. VEERAP- 
PUDIAN. 87 Mad 13ft = llMLT. 69 = 

22 M L J 217 = 14 1C 394 = 
(1912; M.W N 117 and B30. 


Certified Copy of Ancient Documents. 

- Sb. 90 and 65 — Certified copy of 

ancient dreuments — Prt sumption — N m-pro- 
due lion of original — Presumption, applicability 
of. 

The presumption allowed by 8. 90 of tbe 
Evidenoe Aot applies to the certified copy of 


EVIDENCE ACT (I of 1872), S. 90-Copy of 
Ancient Documents. 

the mortgage-deed. The original deed being 
presumably in the possession of the defts., the 
plfis. were eutitled to give secondary evidenoe 
of the contents without notice to the defendants 
inasmuch as they must have known that they 
would be required to produce it in tbe suit for 
redemption. ( Rafique and Walsh, JJ.) 
Dwarka Singh v Ramanand Upadhya. 

41 All. 592 = 17 A L J 711 = 
31 1 C. 273 = 1 U P L.R. (H C.) 81. 

- S 90 —Certified copy of anc ent docu¬ 
ment—Copy ol a document — Presumption. 

A certified copy of reoeipt more than thirty 
years old, is inadmissible in evidence in tho 
absenoe of any indication of the rcoord from 
which it was obtaiued. No presumption can 
be made in favour of a oopy of a dooument 
under 8. 90 of the Evidence Aot. (Drake 
Brockman, J.C.) Nathuram v. JAGANNATH. 

53 I.C. 420 = 16 N.L R. 106. 

Computation of thirty years. 

-8 90 -Computation ol thirty years — 

Presumption. 

There is no presumption as to the genuine¬ 
ness of a dooumont not thirty years old wheu 
produoed, but thirty yea^a old when tho 
evidence was gone into. (Banerjee, J.) CHI- 
BAUNJI LAL V. KALLO. 25 10.412 = 

12 A.L J. 307. 

- S. 90 — Computation of thirty years, 

The period of 30 years mentioned in 8. 90, 
Evidenoe Act, is to be reokoned from the date 
when its genuineness is put in controversy and 
not from the date when it was exhibited iu 
Court, f MarLintau ani Zafar Aii, 33.) 
Ladha Singh v Mt. Hukam Devi. 

75 I 0. 67 = 4 Lah 233. 

-8. 90 —Computation of thirty years. 

The period of thirty years under 8. 90 must 
bo reckoned as from the date on whioh the 
genuinoneps or otherwise of the dooumont be¬ 
comes the subjeot of proof and not from the 
date of suit. (Broadway. J.) HARI Ram v. 
MUTSADDI. 42 I C. 80 =140 P W R. 1917. 

-8. 90— Computation of thirty years — 

Time of hearing. 

Under 8 90 of the Evidenoe Aot the Court 
oan presume the genuineness of a document 
thirty years old not on tbe date of tbe suit or 
on the date of its production but oo the date 
when arguments were heard. tStua>t, J.C) 
Mahadeo Prasad p. Musammxt nasiban. 

84 l.C. 388 = 6 O L J. 613. 

Copy of Ancleut Documents. 

- 8. 90 —Ooptes of ancient documents. 

8. 90 of tho Aot applies to copies of anoieut 
documents also. (Woodroffe and W'lmsley, 
JJ.) KHAGESWAR 8ARMA V. BOMESWAR. 

63 1 0. 818 = 33 0 L J 382. 

* • i , • i i 
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EVIDENCE ACT (I of 1872), S. 90-Copy of 

Ancient Documents. 

---S. BO-Copies of ancient document — 

Presumption \f applicable. 

The presumption mentioned in 8 90 of the 
Evidence Act is applicable to the oopy pro¬ 
duced which was more than thirty years old. 
34 Cal. 1059, Foil. (Mookerjee and Beach- 
croft, JJ ) Banwari Lal V. Dwark-nath 
MISSIS. 92 1C. 823 = 29 C.L J. 577, 

-S. 60 — Copy of ancient document — 

Presumption if applicable to. 

Where there is no evidenoe at all as to the 
making of a private orpy ot a dooument more 
than 30 years old, proof would be neoeasary 
that it wa3 compared with the original before 
it would bo admitted in evidence. ( Phillips 
and Dtvadoss, JJ.) Hota VeeraBadrayya 
v. Venkatakrishna kao 

11923) M W.N 494=18 L W. 404 = 

1923 Mad. 674. 

-S. 90 —Copies of ancient documents — 

Presumption as to. 

The presumption as to genuineness of docu¬ 
ments more than 30 years old also applies to 
copies coming from proper oustody. ( Spencer 
and Dtvadoss, JJ.i JAKKAM Reddi Sesha 
DEI REDDI V FICHI REDDI. 

32 M L T. (H C.) 89 = 16 L W 839 = 

1923 Mad. 163- 

-8. 90 —Copies of ancient document. 

The presumption under S. 90 of the Evidenoe 
Aot applies to oopies of auoient documents, 
if it is proved that the oopy is a true 
copy. Schiuabe, O.J , Oldfield and Coutts- 
Trolter, JJ.) 8UBRAMANYA 80MAYAJULU V. 
8 BETHAYYA. 16 L W 462 = 

(1922) M.W.N. 614 = 31 M.L.T. 847 (H C ) = 

46 M. 92 = 1923 Mad 1. 

-S 90 — Copy of ancient document — 

“ Presumption in case of copses thirty years 
old.” 

Under 8. 90, a copy thirty years old, is 
presumed by the Court to be in the handwrit¬ 
ing of the person in whose handwriting it 
purports to be. ( Spencer and Tyabjt, JJ.) 

Manavikraman v. Nilambur Thachara- 

K AVID. 31 10. 379. 

-8. 90'— Copies of ancient documents. 

The presumption an to ancieut documents 
contained in 8. 90 of the Evidence Aot applies 
not only to original documents but also to 
oopies thereof. 22 All. 294, Foil. (Spencer 
and Seshogin Atyar , JJ.) NANU Nair v . 
KANTAN ASHTA MOORTHI. 29 M L J 772 = 

29 10. 386 = 2 L.W. 809. 

- 8. 90— Copy of ancient document. 

The presumption as to the genuineness of An 
anoient dooument oan be drawn where the 
original has been lost but its copy has been 
produced. (Subramania Iyer and Benson, JJ.) 
PONNAMBABATH FaRAPRaVAR V. KAROTH 
SANKARA Nair. 12 1.0. 483 = 21 M L J. 981. 
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EVIDENCE ACT (I of 1872), 3. 90—Discre¬ 
tion. 

-S 80 — Copies of ancient documents 

not produced before Court . 

No presumption oan be made under 8. 90, 
Evidenoe Aot, in favour of any dooument 
whioh is itself produoed before the Court 
invited to mike the presumption. The 
production of a copy is insufficient. 5 Cal. 
886 ; 22 All. 294; 93 P R. 1910 ; 21 M L J. 981, 
Dips, The rule of presumption embodied in 
8. 90, is one to be Applied with exceeding 
caution in India. 18 W.R. 485; 6 Cal. 208 ; 
11 Cal. 539 ; 9 C L.R 429; 11 Bom. 89, Appr. 
(Slanyan, A.J.C.) 8HRIPUJA v. KANHAYA- 
LAL. 83 1 0. 947 = 19 N.L.R. 192. 

-S. 90 — Copies of ancient documents. 

A Court oan aocept a copy in evidenoe and 
apply the presumption under 8. 90 to it. 
(Piggoti, J.C.) BARJU v. RaM HaFAKH 

16 1 0. 260. 

Discretion. 

-- 7 —S. 90 — Discretion — Presumption — 

Genuineness — Practice. 

Ia practice a Court does not ordinarily decide 
whether it will rnnke the presumption under 
8. 90 of the Evidenoe Aot or not, until all the 
evidence in the caee is before it. The mere 
faot that the Court allows evidenoe to be given 
about the proof of a deed, does not debar it 
from making the presumption under 8. 90 
(Chamber, J.) Ibrabim v. Ram Narain 

16 1 0. 483 = 10 A L.J. 87. 

-S. 90 — Discretion — Presumption— 

Caution. 

Before a Court can presume a dooument to 
be genuine uuder 3. 90 of the Aot it should be 
satisfied aliunde that there is a good ground (or 
accepting it us a truo dooument. ( ha'Hgan and 

Scoil-Smith, JJ.) Jesa Lal v. Ganga Devi. 

81 P R 1918 = 821 PLK. 1913 = 
20 1 0. 663 = 211 P. W.R. 1913. 

-S. 90— Discretion— Documents thirty 

years old- Admissibility—Care and caution. 

Considerable oaro and caution should be 
exercised m accepting documents, more than 
30 years old. Acceptance of genuineness of the 
dooument by the parties many years ago is a 
matter in its favour. [Ratixgan ana Scotl- 
Smilh, JJ.) GHULAN NaBI V. ALL^HDIN. 

241 P L R. 1913 = 19 I.C 9r* = 
143 and 204 P.W R. 1913. 

-8 90 —Discretion—Presumption as to 

ancient documents. 

The discretion of the lower Oourts in tba 
matter of raising the presumption under 8. 90 
must be interfered with by the High Conrt in 
eeaond appeal unless the reasons given by the 
lower Courts are pnma facte unsound. 

(Sadasiva Iyer and Spencer. J.) VaitHI- 
NATHASAMI v. NATESA. 41 M L J 3 10 = 

14 L.W. 416 = t>9 1 0 289 = 
(1921) M.W.N. 716. 
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EVIDENCE ACT (I of 1872). S. 90—Dlicre- 

tion. 

- S. 90 — Discretion — Bhankalpnama, 

presumption as to. 

The presumption as to genuineness of a 
dooument under 8 90 of the Aot is within the 
disoretion of the Trial Court and Courts should 
be very oareful to raise any suoh presumption 
in favour of deeds of Shankalap produced for 
the first time during the trial. (Lindsay, J.O.) 

Hab Prasad v. Bikram Mojit. 

61 1C 939 — 8 O L J 131. 

■--S 90— Discretion — Presumption — 

•Proo/ unsatisfactory. 

It is open to a party to roly on tho presump¬ 
tion under 8 90,of the Evidenoe Aot and also 
on proof ; and the Court may presume a deed 
to be genuine even though it is not satisfied 
with the evidenoe tendered to prove its execu¬ 
tion. (8tuart, J.O.) DWARKA v. Makka. 

6 OLJ 20 = 49 I C. 419 = 

1 U P L R, iJ.C ) 23. 

-8. $Q —Discretion—Ancient document 

—Presumption—Discretion of Court. 

8. 90 does not lay dowa any rule whether or 
not in the oiroumstanoes the Ooiirt will make 
the presumption oontemplated. Where the 
original is Dot proved to be lo3t or to have been 
missing or to be in th? oustody of any person 
who deolined to produoe it. no presumption 
regarding such original oan be raised. (Kan- 
haiya Lai ani Kendall, A.J C.) Tika v. 
Mahabir Prasad. 36 1 0. 629 = 19 O o. 92. 

- S. 90 -Discretion — Presumption of 

genuineness — When not to be drawn. 

No presumption oould be raised under 8. 90 
of the Aot where the history of the dooument 
ohows that it was attacked as a forgery miny 
years before. ( PiggM, J.O. and Lmdsay, 
A.J.C.) GAJRAJ SINGH V. MUHAMiHD 

Baker ali Khan. 20 1.0. 62. 

Dooument, meaning of, 

——> — 8. 90 — Document, meaning of. 

A statement of the existenoo of a mortgage 
oontained in a Battlement report thirty years 
old and purporting to have been signed by the 
mortgagor and ooming from proper custody, is 
not an acknowledgment and no presumption 
oaD arise as to its exeoution as the mortgagor 
did not oxeoute or attest tbe report supposing 
the report is a dooument within the meaning 
of 8. 90 {Richards. C.J. and Banerjee, J.) 
GOKUL BINOH t>. 8AHEB 81NGH. 

88 1.0. 162 = IB A.L.J, 121. 

- S 90— Document, meaning of—Sale 

■deed — Genuineness — Evidenoe to prove, if 

necessary. 

A sale-deed more than 30 years old is 
presumed to be genuine under 8. 90 and no 
evidenoe to prove its genuineness Deed be given. 
(8undar Lai, J.) GULAB v. MUH*MM*D 

Ismail. 33 l.C. 898. 


EYIDEN0E ACT II of 1872), S. 90-Nature 
of Presumption under. 

- S. 90 —Document, meaning of—An¬ 
cient document — Presumption. 

Tbe presumption arising under 8. 90 of the 
Evidenoe Aot oan be applied when the 
signature of an illiterate person exeoutiDg a 
deed has been made by another on his behalf. 

(Newbould, J.) Shed ahambd v. Ibrahim. 

92 I 0. 814. 

-8. 90— Documents, meaning of — 

Ancient document. 

8. 90. does not apply to old papers whioh are 
neither signed nor sealed nor purport to 
be in the handwriting of any particular person. 
(Chnty and Bwhcrolt, JJ.) JANENDBA 
Mohan Choudhury v. Gopal Chandra 
Har. 40 1.0.450. 

-8. 90 — Documents, meaning of—Thak 

maps—Presumption—Map prepared by Col¬ 
lector in private capacity. 

8. 90 does not establish the aoouracy of a 
map. {Mookerjee ani Teunon, JJ.) PRIYA 
Nath v. Mahendra Nath Kumar. 

16 G.W.N. 317 = 10 l.C. 876 = 

14 OLJ. 978. 

-88 90 and 114— Documents, meaning 

of—Unsigned accounts. 

Neither 8 90 nor S 144 enables the Court 
to presume that unsigned aooounts more than 
a century old, whioh do not purport to be in 
handwriting of any particular person or per¬ 
sons. were written by authorised aocountants. 
(Sadasiva Atyar and Napier, JJ.) NaINA 
PILLAI V. RAMANATBAN CHETTIAR. 

41 l.C. 788=33 M L.J. 8t. 

-8. 90 — Document, meaning of — 

Pedigree extracted from settlement record — 
Presumption. 

A pedigree extraoted from the settlement 
record and signed by same persons named in 
tbe pedigree being more than 30 years old and 
ooming from the proper custody, oan be pre¬ 
sumed to be genuine under 8. 90 of.tho Evi¬ 
denoe Aot. (PigROtt, J. C and Lindsay, A.J.C.) 
BBABOTI 81NGH V. KHETAL SINGH. 

21 l.C. 274. 

-8 90— Document, meaning of—Author 

unknown—Documtnt inadmissible. 

Where a party predaoing a document more 
than 30 years old oannot show and the doou¬ 
ment itself does not purport to show who 
prepared or signed it, the mere faot of the 
dooument being more than 30 years old does 
not make it admissible without proof under 
8. 90 of the Evidenoe Aot. (Miller, O J and 
Mullick, J.) CHARITTAR RAI V. KaILASH 
BBHARI. 8 Pat. L.J ?03 = 4 P L.W. 218 = 

44 1.0. 422 — (1918) Pat. 145. 

Nature of Preiumptlou under. 

-8, 90 —Nature of presumption — 

Scribe signing for the executants. 
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EVIDENCE ACT (I of 1872), S. 90—Nature 
of Presumption under, j 

Although in the case of sale deeds more than 
50 years old the presumption of law was that 
they were executed by the persons who purport¬ 
ed to executo them, there was no presumption 
that the scribe who signed these documents for 
the exeontants had authority from the execu¬ 
tants to do it. 15 A. L. J. 121 and 60 I.O. 90 Foil. 
(Gokul Prasad, J.) HAJI SHAIKH BOODHA v. 
SUKHRAM SINGH, 1923 All. 420 (2;. 

-8 90 — Mature of presumption— Docu¬ 
ment more than 30 pears ola — Proof of execution 
—Authority to stgn—T.P. Act, S. 59. 

Though a mortgage purporting to be more 
than 30 years old was not exeouted by the 
mortgagors at all but by the soiibe on behalf 
of the executants, the Court could presume, 
under 8. 90 of the Evidenoe Aot that the 
signature was in the bandwriting of the soribe 
and wa6 executed by him but not that he had 
authority from the mortgagors to sign their 
names upon the dooument. The document was 
not admissible in evidenoe without suoh proof, j 

(Tudball, J.) Sheo'Nandan ahir v. Ram 
Lagan 8INGH. 20 I 0. 908 = 13 A L J. 921. j 

-8. 90 —Nature of presumption under — 

Kabja receipt —40 years ola. 

From Kabja receipts, the Court is entitled to 
presume that the person named therein os 
purchaser bad obtained possession through the 
Court. When that document was over 40 years 
old, although it is possible that physioal 
possession of the land may not have been given 
to the purchaser, there is no reason why the 
Court should presume that no possession was 
given. ( Macleod, C.J. and Crump, J.) 

Pandurang Wasudev v. Basappa Bin 
8HIDDAPPA. 1923 Bom. 864. 

-8. 90— Nature of presumption under — 

Old document—Conduct of parties. 

Assuming that a document, which is pro¬ 
duced apparently from proper custody, was 
exeouted, still if there are- circumstances 
whioh show that it was Dot aoted upon as one 
would haveexpeoted a document of that nature 
to be aoted upon, the presumption as to the title 
created by suob dooument falls down. ( Macleod, 
C.J. and Crump, J.) Mahadeo Ramchandba 
Patkar V. Raghoji Jijyaji. 

1923 Bom. 293. 

-S 90— Nature of presumption. 

The presumption that arises under 8. 90 of 
the Evidenoe Act only is applicable to the 
genuineness of old documents coming from 
proper oustody ; it does not further go to the 
extent of holding that the doouments were in 
faot exeouted by persona possessed of the 
requisite authority. (Mookerjee and Rankin, 
JJ.) TABAKESWAR PAD V. 8RISH CHANDRA 

Ghosh Mandal. 27 O.W.N. 964 = 

1924 Oal. 236. 


EVIDENCE ACT (I of 1872}, S 90-Nature 
of Presumption under. 

-8. 90 — Nature of presumption under — 

Presumption does not extend to authority of 
executant. 

The ptesumption under S. 90 of the Evidence 
Aot, only exonerates the plaintiff from oalling 
executant for the purpose of proving that he 
signed the dooument for the prinoipal. He 
must prove that exeoutant had authority from 
the principal to sign his name. iWalmsley and 
B.B. Chose, JJ.) Ramani Kant Ray v. Bhim~ 
NANDAN SINGH. 50 Cal. 826 = 1924 Cal. 82. 

- S, 60— Nature of presumption under 

— Scope of. 

The authority of the person making a grant, 
the genuineness whereof is presumed by the 
Court under 8. 90, is not proved by that sec¬ 
tion. ( Mookerjee and Roe, JJ.) BASI NATE 
PAD V. JAGAT KISHORE ACHARJEE. 

20 O.W.N. 643 = 86 I.C 598 = 

23 C L.J. 883. 

- 8. 90 — Nature of presumption under 

— Ancient document—What it proves. 

8. 90 establishes simply that an anoient 
dooument was executed by the person whose 
signature it puiports to bear, but it cannot 
prove the authority of the executants to bind 
the landlord. 3 C. 557 ; 6 C. 209. Rel. on. 

(Mookerjee and Carnduff, JJ.) MOHORAM: 
SHEIKH CHAPBASI V. TEDAMUDDIN KHAN, 

19 O.L.J. 220 = 13 1 C £08 = 

16 C.W N. 967. 

- S. 90 —Nature of presumption under — 

Document 30 pears old— Consideration, 

The paseiDg of consideration for a document 
which is more 30 years old and which was never 
questioned up to the time of the suit, should 
be taken to be proved even in the absence of 
evidence as strong as is required in recent 
transactions. iSadasiva Aiyar and Spencer, 
JJ). Jagana Sanya Biat v. mycherda 
PEDA ATCHAUNNA. 15 L.W. 289 = 

70 I.C. 799 = 42 M L.J. 839. 

- Ss. SO and 114— Nature of presump¬ 
tion under—Not to be lightly inttrferred 
with in appeal. 

The presumptions drawn by the Court of first 
instance especially when it concerns the admis¬ 
sibility of a document under 8. 90 of the Evid¬ 
ence Aot should Dot be lightly treated by the 
Court of appeal. ( Spencer and Tyabji, JJ.) 
MANAVIKIRAMAN V. NIDAMBUR TaCHARKA- 

VID. 31 I 0. 679- 

-8. 90 —Nature of presumption under 

—Ancient document — Presumption — Ques¬ 
tion of law or fact. 

Per Sankaran Nair, J.—The presumption as 
to genuineness of a document 30 years old under 
8. 90 is one of faot and the High Court can¬ 
not interfete in second appeal with a finding 
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EYIDENCE ACT (I of 1872), S. 90—Nature 
of Presumption under. 

given on it by the Lower Court. Per Tyabji, 
J*—The presumption is one of law and the 
High Court oan see if the finding is correct. 
26 A. 581 ; 17 C.W N. 108. Poll. (Sankaran 
Nair and T u ab)i, JJ ) PARANKUSA Zatindra 
Mahadesikaswami V. SUBRAMANIA 1’ILLaI. 

26 I.C. 117 

-S. 90 — Nature of presumption under— 

Authority to sign. 

The presumption under 8. 90 of the Evid- 
enoe Aot will not be justified in favour of 
the authority of a person to sign for an 
illiterate exeoutant, (Wazir Hasan, A.J.C.) 
RAGHUBAR 8INOH v. BAN WAL 8INGH. 

8 0 L J. 23 = 61 I.C. 128 = 

8 U.P.L.R, (J C.) 9. 

Proof of Custody. 

-S 90— Proof of custody. 

If a party oannot explain properly how he 
oame to possess a dooument, the ouetody of the 
dooument is not olearly proved. ( Chalterjee 
and Greaves, JJ ) Manmatha Nath v. 
ANATH BANDHU PAL. B0 I.C. 222 = 

23 0 W N. 201. 

Proof of Genuineness. 

-8. 90 —Proof of genuineness — No 

signature but a line only. 

Where in a dooument thirty yeara old there 
waa, in plaoe of signature only a line, no 
presumption oan be drawn that the eoribe 
exeouted it for the executant and the deed is 
not admissible, though the deed was referred 
to in anothor deed equally inadmissible. 
(Piagotl and Kanhaiya Lai, JJ.) LOKMAN Das 
v. Ganga Bahai. 60 I.G. 96. 

-8. 90 —Proof of genuineness. 

No proof of genuineness is required for a 
dooument thirty years old. ( Sundar Lai, J.) 

Gulab v. Muhammad ibmail. 35 I G 598. 

-8. 90 —Proof of genuineness — Pre¬ 
sumption as to old documents — Dis retion of 
Court. 

Under 8. 90 a Court has got a discretion to 
use the general presumption as to the genuine 
ness of a dooument more than thirty years old 
and produced from proper oustody. But it cao 
oall for proof of the execution thereof if there 
is evidenoe to doubt its genuineness. 26 A. 591 
ftt p. 586, Rel. Where a Lower Appellate 
Court does not give reasons for its views as to 
the applicability of the presumption under 
B 90 of the Evidenoe Act, the High Court will 
interfere in seoond appoal 11 O. 689, Rel. 
(Hookerjee . and CarndufJ. JJ.) Imarit 
Chamar v. bridhar Panday. 

18 C L J. 7 = 13 I 0. 120-17 C W.N. 108. 

8. 90 — Proof of genuineness. 

The presumption in favour of due attestation 
of doouments thirty yeara old is liable to be 
rebutted by the party against whom it is proved 


EYIDEN0E ACT (I of 1872), S. 91-Confee- 

lion. 

and on their successful rebuttal fairnesa 
requires that an opportunity should be given 
to the party producing it of provinR fully the 
deaths of all attesting witnesses. (Stuart. J.C. 
and Kanhaiya Lai, A.J.C.) Narain SINGH v. 
Deputy Commissioner of partabgaro. 

55 I.C. 896 = 7 0 L J. 93. 

-S 91. 

ADMISSION, 

Compromise. 

Confession. 

Contract. 

Decree of Court. 

Deposition of witness. 

INTENTION OF PARTIES. 

Lease. 

License. 

Lost document. 

Mortgage, 

Oral evidence. 

Partition. 

police DIARY. 

Power of attorney. 

Promissory note, 
receipt. 

Recitals. 

Registration endorsement, 
bale. 

Transfer of property. 

Admission. 

-8. 91— Admission— Efficl of—Docu¬ 
ment tnadmisai&ie. 

In a suit for possession of properties the 
defenoe was that plff. had waived hiB rights by 
an agreement by whioh he gave up all bis 
rights in the estate ou condition that deft, paid 
Rs. 1,000 to the gowshala. Held, that the 
document was inadmissible in evidenoe for 
want of registration though the plfl admitted 
execution of t>be dooument. Toe dooument was 
not admissible even in so far as it related to 
moveable property. (Shadi Lai and Broad¬ 
way, JJ.) BISHE8HAR LALU. BHURI. 

86 I C. 698. 

Compromise, 

4 

-S. 91— -Compromise of suit—C P C., 

O. 23, r. 3 —Oral evidence. 

Where the compromise is reduoed to writing 
under O 29, R. 3 no extraneous evidenoe, oral 
or documentary regarding the terms of the 
compromise is admissible. (Milra, A.J.C.) 
HUKUM OHAND V RADHA KIH8U. 

29 I.C. 838-11 N.L.R. 110. 

Confession. 

-8. 91 —Confession — 8tattment of 

accused at departmental enquiry — Proof. 

The statements made by an aocused at a 
departments enquiry were not matters required 
by law to be reduced to tbe form of a dooument 
and consequently 8. 91, I.E A. has no applica¬ 
tion. Confessions made at such enquiries are. 
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BYIDENGE ACT (I of 187a), 8. 91—Con¬ 
tract. 

rel'able ag well an legally admissible. 
(Ptggott, J.) Haidar Raza v. Emperor. 

36 All. 222 = 18 Or. L J 869 = 
25 I C 321 = 12 A.L J 306. 

Contract. 

~ S 3 . 91 and 92 — Contract in writing — 

Oral evidence to shjW agency—1/ admissible. 

Where a person hag signed a written oon- 
traot, he oannot let in oral evidence to show 
that 0.1 contracted only as an agent. (Pratt, J.) 
■EBRAHIMBEIOY V HAS8AN 

48 Bora. 1242 = 63 I.C 482 = 
23 Bora. L.R.>767. 

-8 91— Contract — Suit on dccummt — 

Secondary evidence not admissible — Effect, o 

The language of 8. 91 of the Evidence Aot is 
dear and definite and wherever the terms of the 
contract are reduoed to writing and that 
writing is, for any reason, inadmissible in 
evidenoe the promisee must lose his remedy, if 
independently of the dooument, he has no 
complete cause of aotion. ( Broadway and 
Campbell, JJ ) Ram SAR AN Das v. TUDSI 
Ram. 1922 Lah. 417. 

-8 91—Contract— Writing inadmissi¬ 
ble. 

Where the termi of a oontraot 5 are reduoed 
to writing, and the writing is inadmissible tbe 
prom'*ee must lone his remedy. (Le Rossiqnol 
and Wilberforce, JJ.) Gurudass Mad 8ingh 
V. Irbar Das. 3 Lah L J. 187 = 

60 I.C. 107 = 3 U P L.R. 'Lah.) 0. 

1 — S 91 —Contract —To sell—Oral evid¬ 
ence. 

8. 91 is applicable to a written agreement to 
sell, and exoludes oral evidenoe of such an 
agreement as well as of what took place at the 
time of the agreem°nt, to orove tbe agreement. 
(Macnair, A J.O.) VYANKATESH v. GANESH. 

61 I C. 896. 

-8. 91— Contracts. 

Where an agreement to allow defendant to 
withdraw up to a oertaio amount was arrived 
at some days prior to tho txeoution of a 
dooument which was exeouted not as a reoord 
of the oontraot but as a oollateral security. 
Held, 8 91 does not operate as a bar to the 
admission of the oral evidenoe whioh is on tbe 
reoord. ( Fawcett, J.O. and Kemo, A J C.) 
LOKUMAD TARACHAND V. THE SIND BANK. 

87 I C. 894 = 18 S.L R. 180 
Decree of Court. 

-St. 91 and 92— Decree of Court — Any 

matter required by law to be reduced to the form 
0 / a document. 

Any matter required eto., in 8. 91 does not 
cover the case of a decree ; so oral evidenoe may 
be admissible of an alleged oral agreement 
varying the terms of a deoree. (Mookerjee and 
Beachcroft, JJ.) DEBBNDRA NARayAN 8INHA 
u. boundara Mohan Binha. 24 1,0.191. 


EVIDENCE ACT (I of 1872). 8. 91—Lease- 

Deposition of Witness. 

-8. 91 — Deposition of witness—Other 

evidence inadmissible. 

The reoord by Court of a deposition is the 
only evidenoe admissible of the statements 
alleged to have been made by the wituess and 
if it is not shown to have been read out to the 
witness he oan't be oouvioted of perjury. 

(Sadasiva Tver and Napier, JJ ) In re, 
NALLURI CHENCHIA. 42 Mad. 861 = 

20 Or. L J 379 =■ f0 1.0 . 987 = 
36 M.L J 298 = 9 L W. 3*9 = 
(1919) H.W N. 183 = 23 M L.T 366. 

-8. 91 — Deposition of witness — Not 

read out or explained to witness —Admis¬ 
sibility. 

Even if 8. 91 of the Evidenoe Aot be con¬ 
strued so as to apply to the deposition of a 
witness, if merely exoludes oral evidence of its 
contents and does not make the dooument 
itself inadmissible Dor prevent its being other¬ 
wise proved. 45 C. 325, Ref. 1 42 M 561. 
Dies. ( Daniels . A J.G.) MT. FEROZA Jan 
v MIRZ.a AMIR ADI. 90 LJ 693 = 

9 0. & A.L.R. 103 = 24 Cr L J. 781 = 

1923 Ourih 119 

-Ss 91 and 80 —Deposition of witness — 

Evidence aliunde— Inadmissible. 

Where a deposition is not taken in accord¬ 
ance with 8. 360. Cr. P. C , it is inadmissible 
in evidence and other evidence is shut out by 
8. 91 of tho Evidence Aot. (Alaung Kin, 

J.) Kadir Pakiri v. Emperor. 

18 Cr. L J 966 =43 I 0. 3^6 = 

11 Bur. L T. 202 

Intention of parties. 

- 8. 91 —Intention of parties—Ext'insic 

evidence. 

Under 8. 91 no extrinsic evidenoe oan be let 
in as to tbe sense in whioh the words used in a 
dooument were understood by the parties. A 
dooument phsll in oases of doubtful construc¬ 
tion bo oonstrued strictly against tbe grantor. 
The words “ up to ” or " untii ” a certain day in 
a oontraot may be construed as exclusive or 
inoluslve of the day to whioh they are applied* 

1 Greaves, J.) Metropoditan Engineer¬ 
ing Works v. Wadter Engr. Dkdiverrr. 
48 Cal. 481 = 48 1 0. 308=22 G.tf N. 416. 

-S. 91 —Intention of parties —Sale — 

Mortgage. 

No oral evidenoe is admissiable to prove that 
a registered deed whioh purports to be a 8*|e 
is really a mortgage. (Maung Kin. 3.) MA 
PAIK V. MA NAVAI PACK. 34 I C 193 = 

9 Bur. L T. 174. 

Lease. 

-S. 91— Lease — Inadmissible under 

B T. Act. 

Oral evidence oannot be given of the terms 
of a sub-lease in exoesB of the period sanctioned 
by 8. 85, Bengal Tenancy Aot, though it is 
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'EVIDENCE ACT (I of 1872i, 3. 91-Lease. 

reaiatered, (oc it is inadmissible in evidence. 
(Fletcher ani Richardson, JJ.) GONESH 
Moudol v. Thanda Namasundaram. 

38 l.C 489 — 24 0 L.J. 6S9. 

-S 91—Lease — Inadmissible — Oral 

evidence—Registration Act, S 49. 

Oral evideooe to prove the rate of rent ia 
admissible, when the tenant'd Rabuliat be- 
oomea inadmissible for want of registration. 
(Jenkins, O.J. and Hooker jet, J.) AMIR A LI 
v. AYKUP ALI Khan. 41 Cal. 347 = 

28 l.C. 909-19 C.L J. 428. 

-8. 91— Lease—Oral evidence. 

Where a written rental agreement ia inad¬ 
missible in evideuoe, oral evidence, thouh not 
admissible to prove the terms of the ttnauoy or 
period of the lease is still admissible to prove 
Chat the relaiionship of laudlord and tenant 
exists between the paroiea. (8adastva Aiyar 
and Hinny. JJ.) OH'VXLI 8UDBANNA v. 
TELLURU VENKaTaRAYUDU. 

27 l.C. 804 = 28 M.L.J. 361. 

■ -S. 91— Lease — Unregistered — Ad¬ 
missibility to prove relationship of landlord 
and tenant. 

Where an unregistered lease is inadmissible 
in proof, of a lease there is nothiug to prevent 
the evidonoe of witnesses who opeak to the 
existenoo of the relationship of landlord and 
tenant between the partios being admitted. A 
tenancy oan be proved without tbe lease if 
Caere be any, 41 0. 947, Poll. ( Prideaux . 
A.J.O.) NAGO v. TUKARAM. 49 1.0.843. 

-8 91 — Lease — Unregistered — Oral 

-evidence 

No oral evidenoe oan bo given to prove the 
terms of a lease contained in an inadmissible 
dooument. (Aliltra, A.J 0.) RAJaRAMJI v 
GANE8H. 42 LO. 629. 

--8 91— Lease — Admission of other evi¬ 
dence to prove tenancy. 

Where a tenant as a defenoe to a suit in 
ejeoimeut by the landlord sets up a permanent 
tenancy but does not produce the settlement 
and baudobast papors, the oous is on the tenant 
to prove the permanent oharaoter of the lease 
and in view of 8. 91 of the Evidenoe Act, no 
evidence other than the Bsttlomeut papers was 
admissible to prove the oharaoter and terms of 
the lease. ( Miller , O J and Mullick, J.) 
BUDEI AN TELI V. MADANMOHAN LaL 

a P L T. 488-1923 P. 111. 
License. 

-S. 91— License—Parol evidence. 

The grant of a mere lioense Deed not bo in 
writmg and may be proved by parol evidenoe. 
(Stanton, A.J.O.) Nababinoadas v. Ratan 
Lal. 81 1 C. 471-12 M.L.B. 78. 

Vol. Ill—20 


EYIDEN0E ACT (I of 1872), S. 91-Oral Evi¬ 
dence. 

Lost Document. 

-S. 91— Lost document — No proof of 

loss—Admission by deft, of extcuhon tut plea 
of payment—Payment endorsed on document — 
Plff whether can succeed. 

Where a suit is based upon a lost document 
the loss of whioh huwever the plfi. is unable 
to prove, be canuot succeed on tbe mere admis¬ 
sion by tbe deft, of exeontion of tbe same 
wheu it ia followed by a plea of payment duly 
eudorsed thereon. (Johnstone, J.) ATRA «. 
OHAJU. 12*1.C. 246 = 49 P W.R. 1911. 

Mortgage. 

-S. 91— Mortgage. 

Where a mortgage by deposit of title deeds 
was followed by a writing accompanying deposit 
unregistered— held, that secondary evidence was 
inaamissible aud Chat the mortgage was unen¬ 
forceable. (Machoi and Coyajee, JJ.i CHUN- 
NILAL SOMEBHWER BHaTT V, VlTHAL DAS 
KARSANDAB. 24 Bora. L R. 902 = 

1922 Bora. 440. 

-Si. 91 and 92— Mortgage — Agree¬ 
ment to exonerate one of several mortgagors 
from personal liability. 

An agreement by whioh one of several mort¬ 
gagors procures a release of his own personal 
liability ia admissible in evidence though not 
endorsed on the baok of ihi mortgage-bond 
aooording to its recitals. (Fletcher and New- 
bould. JJ.) JADAR CHANDRA BHATTaCHAR- 
JEE V MAFIJUDDI. 42 1 0 618. 

-S. 91 — Mortgage — /ld7mssions — 

Unregistered mortgage—Admission at muta¬ 
tion—Proof of, if can be given. 

An unregistered mortgage, inadmissible in 
evidence for want of registration, cannot under 
8. 91 of the Act bo proved by ao admission at 
mutation proceedings inasmuoh as the seotion 
exoludes all evidence in proof of tbe contraot 
exoept the document itself, 3 N.W.P.H C R- 
163 ; 9 M. 142 ; 9S P.R 1902, Diet. (Ratligan 
ani B adon, JJ.) GUJIRI W/O GOKUL CHAND 
v. Samandar Khan, 20 1 0 280 = 

276 P.L.R. 1918 

-S. 91 — Mortgage—Other evidence tn- 

admissible. 

Where the plfl. relie9 upon a mortgage-deed 
produoed by her but not proved she is precluded 
by 8. 91 from giving other evidenoe of the 
terms of the transaction. (Saunders, A.J.C.) 
Ml NOE Ma V. Nqa Talok PYO. 

29 I 0. 607 = (i9i5j 11 U B.R 86. 

Oral Evidence. 

-8. 91 — Oral evidence. 

The rule with regard to writings is that oral 
of it cannot be substituted for the written evid¬ 
enoe of a oontraot whioh the parties have put 
into writing. And the reason is that the writing 
was taoicly considered by tbe parties themselves 
as the only repositary and the appropriate 



307 


CIVIL DIGEST, 1911—1923. 


EVIDENCE ACT (I of 1872), S 91 -Oral Evi¬ 
dence. 

evidence of their agreement. (Lord Carson). 
SOBRAMANIAN V. M L R M. LUT CHMAN. 

SO Cal 338 = 38 C L J. 41 = 
44 M L J 602 = 8 L W 446 = 
(1923) M W N 762=28 C W N 1 = 
1 Hang 66 = 30 I A. 77 = 2 Bur LJ 23 = 
32 M L T. 184 = 23 Bora. L.R. 332 = 

1923 P C. 60 (P C ). 

• o .. . ® 3, 91 and 92 — Oral evidence—Ad- 

Tntssittiliifr' 

..‘ here ,s no !egal objection to the admis¬ 
sibility of oral evidence which is admitted as a 
natural oonsequeDoe of the admission of a 
documentary evidence. (Jenkins, C.J. and 
Aushtosn Mookerjee, J.) SHAIKH NURA v. 
oAIKUNTHA NATH RAY. 30 l C 398 = 

21 C L.J. 898. 

~S. 91 —Oral evidence of compulsorily 
registrable but unregistered deed. 

The reoitala of a lease are as follows “ 8o 
l^ng as Tajuddin oooupies the shop the reDt 
shall not be raised nor lowered nor shall I ejeot 

L Ut * n Casc of hla refusa! t0 P*y the rent I 
shall have to turn him out. Accordingly this 

irayanama is written for reoord in oase of 

D33. Hell i it was not a mere memorandum 

but was the agreement itself entered orally and 

en reduced to writing aud being a lease not 

jmited to a year was inadmissible in evidenoo 

11 Y W0re not registered aud oral evidence 
oould not be adduoed thereof. (Chtvis, A C.J.) 
KARIM BAKSH v. NATHA 8INGH. 

S Lah. L.J. 14. 

' — Oral evidence— Unregistered 

lease — Inadmissible, 

An unregistered lease is inadmissible in 
evidence in proof of the tenancy and its exis¬ 
tence precludes the parties from giviog other 
oral ovidenoe of its terms. Nor oould it bo 
relied upon to support a olaim for 8peoifio 
performance. [Haltifax, A.J.O.) OhaGAN Lal 
v. Kashi Ram. 1923 Nag. 76 

~ S 91— Oral evidence —Deed not pro¬ 

duced. 

Where it was contended that the plaintiff, 
not having produced a certain Baioukasha 
deed, was not entitled to adduoe evidence of 
the transaction and therefore failed to establish 
his title :— Held, all that 8 91 provides is that 
when the terms of a oontraot or of a grant or 
any other disposition of property, have been 
reduced to the form of a document, no 
ovidence 6ball be given in proof of the terms of 
such a contract, grant or disposition of pro¬ 
perty except ihe dooumeut itself. This 
however refers only to the method of proof of 
the terms of contraot, grant or disposition ol 
property. It, does not exclude other proof of the 
transaction itself and this being so, the Courts 
are entitled to oonsider the other evidence 
adduced in proof of the Btinukisha trans¬ 
action. (Coutta and Ross. J J.) MT. Makh- 
duman v. Bayed altaf Hussain. 

1922 P. 292. 
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Partition. 

S. 91 —Partition — Unregistered — 
Admissibility of. 

The faot of a partition as distinguished from 
its term 3 , may be proved by evidence without 
even the deed of partition itself. Per 
B avian, J. — A faot, which does Dot- necessari¬ 
ly constitute a term in any real sense, of a 
o 'otraot, grant or other disposition of property 
may be proved, although the writing in whiob 
the terms of the grant or other disposition of 
property are embodied, oannot be proved for 
want of registration. (Scott, O. J. and 
Beaman, J.) CHOTTABAL ADIT RaM 1 
Travadi v. Bai MAHAKORE. 41 Bora. 466 = 

40 I C 83=19 Bora. L.R. 322.- 

- ^—8. 91 — Partition—Proof of fact of. 

8. 91 exoludes any evidenoe other than the 
inadmissible document of the terras of the 
disposition of property male by tbe parties on 
the ocoasion to whioh the document relates but 
oral evidence is admissible to prove the faot of 
the separation, 41 Bom 466. Poll. ( Compbell, 

J.) Tarsingh Das v. Uttam Chand. 

1923 Lah. 392. 

- - S. 91 — Partition—Oral evidence. 

A partition may be proved by oral evidence 
though the partition deed oannot be proved lot • 
want of registration. [Abdul Racof , J.) BlSHAN 
Das v. Ram Singh. 61 I.C. 399 = 

3 U.P.L R. (Lah.) 43. 

-S. 91— Partition—Secordu y evidence 

— Loss of award effecting partition — Admis¬ 
sibility of oral evidence. 

Where an award effeotiDg partition is lost,, 
there is nothing in 8. 91 of Indian Evidenoe 
Aot to prevent one of the parties from prov- 
ing aliunde that a partition did lake place but 
no secondary evidenoe of the details of suoh 
partition oan bo given, ( Rattigan and Scott- 
Smith, JJ.) 8UKH dial v. Mani Ram. 

29 P.R. 1919 = 27 l.C. 489=29 P L.R. 1916. 

--S. 91 —Partition—Absence of registra¬ 
tion — Oral evidence—Part performance — 
Effect. 

Although a dooument of partition is inadmis- 
siblejo evidenoe for want of registration and no 
oral evidence oan be lot in to prove ibe partition,, 
yet if the arrangement has been acted upon 
and there is part performance by the party 
seeking relief and he oould maintain a suit for 
specific performance, proof of the arrangement 
can be allowed. ( Das ani Macph*rson , JJ.) 

Nand Lal Mabton V. Dhanukdhari Mah- 
TON. 4 Pat. L.T. 657 = 

2 P L.R. (Olv.) 37 = 1924 P. 244. 

-S 91 —Partition — Unregistered deed — 

Oral evidence —Scope of section. 

A partition can be efieoted orally, but if the 
parties put into writing but do not register it 
even though the properties are worth more than 
Rs. 100, it is wholly inoperative. 3. 91 of the 
Evidence Aot precludes oral evidenoe being. 
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EVIDENCE AOT (I of 1872), S 91-Police 
Diary. 

given in Buoh a case. It is true that relation¬ 
ship such as partnership, landlord and tenant, 
eto., may be proved opart from doouments 
embodying euoh relationship, but not so the 
facts and terms of a partition deed. (Duckworth 
and Pralt, JJ.) Mg. Po. Lun v. Ma E Mai 

1923 Rang. 57. 

Police Diary. 

-S. 91 —Police diary —Entries in — 

Oral evidence. 

8. 91 has no application to matters entered 
in a speoial diary under S. 172 of the Cr.P.C. 
Oral evidence is admissible to prove statements 
made to the Police oy witnesses who heard 
them made, 19 A. 390, Expl. ( Parlett, J.) 
Noor Mahomed v Emperor. 

18 Cr. L J. 1022 = 42 1 0. 766 = 

11 Bur. L.T, 138. 

PoWer-of attorney. 

- Ss. 91 and 92.— Power-of-attorney — 

Right of third party to adduce other evidence of 
the power. 

There is no legal rule that the only evidenoe 
of an agent’s authority admissible in evidence 
is a written power-of-attorney. The faot can be 
established by evidenoe aliunde, and, so far as 
third parties are concerned more so because the 
agent was appointed ucider a written document 
exeouted by the principal. (Reid, C.J. and 
Rattigan, J.) NANAK.HAND v. MUHAMMAD 
AFZAL, 33 P R 1913=11 P.L R. 1918 = 

16 I O. 980 = 279 P.W.R, 1912. 

Promissory Note. 

-S. 91— Promissory note—Pre existing 

debt—Suit on original consideration. 

If a creditor has a oause of action lot the 
reoovery of money for which his debtir has 
exeouted a promissory note, separate from and 
independent of the note he oan reoover upon 
suoh oause in case the note for any reason as 
for want of being properly stamped oannot be 
put in evidenoe, 34 A. 158, Foil, (Ryvts and 
Daniels, JJ.) Kashi Prasad v Panna Lad. 

L R. 4 A. 317 = 1923 All. 629 (2). 

•- S 91 —Promissory note—Unstamped 

— 8uit on original consideration. 

Where a hundi is unstamped and therefore 
inadmissible in evidenoe, a decree may be 
Riven, on the original consideration if it is 
admitted in the pleadings and if the claim on 
the original consideration is in time. ( Chatter - 
jea and Newbould, JJ.) Gobinda Kumar v. 
Ram Chandra. 91 I C. 948 = 29 0 L J. BOB. 

--8. 91— Promissory note —Claim lor 

interest under inadmissible pronote—Damages 
•n lieu of interest. 

Where a pro-note is in admissible in ovidenco 
oral evidence is not admissible under 8. 91 of 
the Act to prove the terms of the oontraot for 
payment of interest aDd therefore the olaim 
for interest under the document cannot be 


EVIDENCE ACT (I of 1872), S. 91-Receipt. 

maintained but the Court may allow damages 
in lieu of interest. (Mookerjee an l Beach- 
croft, JJ.) Ram Bahadur v. Dasuru Ram. 

19 I C. 840 = 17 C.L.J. 399. 

-S, 91— Promissory note — llundx in¬ 
sufficiently stamped—Inaavussible in evidence 
|- —Rights of creator. 

In a 6uit for recovery of money advanoed on 
the seourity of a Hundi it was found that the 
Hundi was signed shortly after the money was 
actually paid. The Hundi was insufficiently 
stamped and therefore inadmissible under 8. 35 
of the Stamp Aot. The plS olaimed to reoover 
the money advanced irrespective of the Hundi. 
Held, that the loan was made on the security 
of the Hundi though the Hundi was aotually 
executed later on, and the plfi. bad no cause 
ot aotion independently ol the Hundi. The 
Hundi was inadmissible in evidenoe under 8. 35 
of Stamp Aot. 8. 91 of the Evidence Aot was 
a bar to the reception of secondary evidence 
and the plfi.’s suit was therefore unsustainable. 

I 61 P.R. 1888; 42 P.R. 1895; 66 P.R. 1906, 
Foil.; 16 1 C. 83,Die. (Chevis and Harrison, J J •) 
i handa Singh v. The amritsar banking 
Company. 2 Lah. 330 = 1922 Lah. 307. 

-S 91 —Promissory note—Unstamped 

— Inadmissible—Suit on original considera¬ 
tion. 

Where a promissory note is inadmissible in 
evidenoe for want ot stamp a deoree oould not 
be given on the consideration as there was no 
iudependent obligation to pay apart from the 
note. 10 M. 94 ; 17 M.L J. 126, Foil. ( Sada■ 
siva Iyer and Spencer, JJ.I MUTHU 8ASTRI- 
GAL V. VISVANTHA PANDARA 8UNNADHI. 

38 Mad. 660 = 14 M.L.T. B20 = 
(1914) M.W.N. 88 = 21 I.C. 864 = 

26 M L.J. 19. 

-8 91 —Promissory no'e — Inadmis¬ 
sible «n evidence—Original consideration. 

(Per Curiam Pralt, J., dissentients) —Where 
money is lent and a promissory note is given 
therefor tho oreditor oan 6ue for the money due 
as on the original oontraot of loan if the 
promissory note oannot be proved, i Twomey, 
G.J., Ormond Maung Kin and Pratt, JJ.) 
Maung Kyi v, Ma Ma Gale. 

12 Bur. L.T. 137 = 54 I C. 84 = 
10 L B.R. 99 tF.B ). 

Receipt. 

-S. 91 — Receipt—If payment can be 

proved by other evidence. 

Where a reooipt granted for payment made 
is lost the party relying on the payments need 
not prove the loss of receipt but may prove 
payments by other evidenoe. (Karamat 
Hussain and Chamier, JJ.) Muhammad 
Hussain v. amir Haidar. 13 I.C. ISO. 

-Ss. 91 and 92 —Receipt— Unstamped — 

Proof of pagment by other evidence- 

The mere existence of an unstamped reoeipt 
which is inadmissible in evidenoe does not 
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EVIDENCE ACT (I of 1872). S 91—Recitals. 

prevent other evidenoe being given to prove 
discharge by payment. ( Hallifax , A J C.) 
Ram Prasad v. Nathu Ram. 1923 Nag 32. 

Recitals, 

-- S. 9 i—Explanation 3—Recitals in 

document — Relationship — Oral evider.ee — Docu¬ 
ment defining relationship—Gift. 

The faot of the exiatenoe of a particular l^gal 
relationship may be established by oral evi¬ 
dence though the terms which govern the 
relationship may be expressed in writing. 
Though a deed of gift exeouted by a Mabome- 
dan is inadmissible in evidence for want of 
registration oral evidenoe is admissible to show 
that there has been a valid gift under 
Mahomedan L*w. {Lindia v J.O.) A LI BaKHSH 
v. GauSAI. 18 0 0. 122 = 28 I C. 180 = 

2 O.L J 67. 

Registration endorsement. 

8a. 91 and 92 — Registration tn- 
doresemcnt. 

A statement recorded by the 8ub-Registratioo 
Officer on the back of the document oannot be 
taken a3 a part of the document and cannot be 
admitted in evidence under 8s. 91 and 92 of 
the Evidenoe Aot. {Chamber, J.O.) MUNI v 

BHIam Behari. 10 1.0. 718-14 O.G. 80 

Sale. 

-8. 91 — Sale — Sale-deed not produced 

— Oral evidence. 

The purobaser of a land under a registered 
sale-deed must pcova his title by produoing the 
sale-deed or lay the foundation for the recep¬ 
tion of secondary evidenoe. No oral evidence 
of the sale is admissible under S. 92. <Qharf - 

uddin and Gnxe, J J.) Sapar ALI v MOHE8H 
LAL 0HOWDHUBL 54 I C 936 = 

23 0 L.J 122. 

■ 'S. 91 — Salt-deed — Non-registration — 

Suit for specific performance —Inadmissibility 
of document. 

Where the sale-deed is not registered, the 
vendee oannot rely upon it as evidenoe even in 
a suit for sp. performance. (C/irpis and Abdul 

Raoof, JJ.) Mussammat Parmkswari Devi 
v. AUTAR 9INGH. 4 U P L R L) 59. 

-8. 91—Safe —Unregistered sale for 

less than Rs 100 —Delivery of possfssiow. 

Pl£f can rely upon oral sale accompanied by 
delivery of possession in a oa-e where a sale- 
deed was exeouted but not registered a^ the 
consideration was less than Rs. 100. {Kan- 
haiya Lai, A J O.) 8HEO Dayal v. Raja 
Mahomed abdul Has>n Khan. 

38 1.0. 671=20 O.C. 83. 

Tramfer of Property. 

-8. 91 —Transfer of property—Oral 

evidence. 

coWhere a ^disposition of property is not 
required by law to be in writing and no 
question arises,as to the terms of suoh a dis- 


EYIDENCE AOT (I of 1872), 8. 92—Ambi¬ 
guity. 

position. Oral evidence is admissible to prove 
the existenoe of suoh a disposition. (Kanhaipa 
Lai, a JO i 8 heo Dayal v. Muhammad 
abul Hassan Khan. 38 1 0 671 = 

20 0 0. 33. 

-S 92. 

AMBIGUITY. 

ARBITRATION. 

Compromise. 

Connected document. 
Consideration. 

Contemporaneous document. 

Contract 

Decree of Court. 

Description of house. 

Dharputni lease. 

Discharge. 

Document silent as to interest. 
Evidence of conduct. 

Exhaustive. 

Fraud 

Illegality of consideration. 
Implied contract, 
intention of parties 
Interest. 

INTERPRETATION OF DOOUMENT6. 
KaBULIYaT. 

Landlord and tenant. 

Lease 

Mistake. 

Mortgage. 

NEOOTI ‘T'ONS. 

Oral agreement. 

Parol agreement. 

Plain document. 

Promissory note. 

Recitals. 

RELINQUISHMENT. 

Sale 

scope. 

Terms of the contract. 

Third parties. 

Trade usage. 

Usage. 

Variation of terms. 

Ambiguity. 

-S 92 —Ambiguity —Agreement of sale 

—Facts leading up to sale—Extrinsic evidence- 

Where there are conflicting statements as 
to the oiroumsianoes leading up to the execu¬ 
tion of an agreement to sell, and there is 
difficulty in reoonoiling the different state¬ 
ments regarding the property sold extrinsic 
evidenoe is admissible to explain the facts. 
(Mr. Am*er Ali.) HUSSONALLY 8ULLLE- 
MANJI V TRIBHUVANDAS MANGALD'S 

(19 20 j M W N. 726 = 3 UP L.R 'PC)1=> 

61 I 0. 361 = 28 C W.N. 383 (P 0 ). 

-S. 82. proviso (6)— Ambiguity- 

Evidence of conduct of parties — Admission. 

Where a deed of transfer is ambignous as to 
the nature of interest in the property it 
purports to ooavey, extrinsio evidence (includ¬ 
ing evidenoe as to the course of dealing with 
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EVIDENCE ACT (I cf U72), 8. 92-Ambi- 
guiiy. 

the property) may be taken into consideration 
in construing tue deed. If there is oareless 
admission as to the nature of oertain property 
both sides oan give evidence as to the 
person who made the admission with the 
incidents of the property when he made the 
statement. ( Chattetjee and Pam on, JJ ) 

Dinabandbu Nandi choudhuby v Mannu- 
LAL PARIK. 82 I C. 443. 

-8. 92 (2 1 —Ambiguity — Oral evidence 

—Admissibility of. 

A mortgage-bond contained the following 
stipulation for interest. *1 have borrowed 

from you Rs. 300.1 shall pay.for the 

aforesaid sum every year.calculating inter¬ 

est at ten kalams of paddy every year’. Ou a 
question arising as to whether ten kalams 
were the interest on Hs. 100 or all the 3l0 
rupees. Held, that the document was silent as 
to the basis on whioh calculation was to be 
made aDd therefore oral evidenoe was admis¬ 
sible under proviso 2 of 8. 91 cf the Evidence 
Act, to show what the parties really intended. 
{Olafield and S-shogirt Aiyar, JJ.) MUTHU- 
8AWMI AIYAR V VaRADa VYROYaN. 

(19<0, M W N. 289= 11 L W 332 = 
38 1,0 476 = 2/ M.L.T. 809. 

-8. 92(6)— Ambiguity—E xplai alien. 

In a suit upon a promissory noto exeouted 
by the defendant in lavour of the plaintiff 
* bank, it appeared that the bank used to fix a 
period for payment and that the defendant in 
his application for the loan in a printed form 
added ' six months ’ period, the officer ol the 
bank acoepted the application. Hetd, that the 
application form, und endorsement thereon 
wore admissible for fixing the date of payment 
and that the suit was governed by Art. 69 or 
80 of the Limitation Aot, the starting point of 
limitation bemg six months alter the date of 
the note. (Seshogiri Aiyar and Moore, JJ.) 
PONNURWAMI CBETTY V. TBE VfcLLORE 

Commercial Bank. Ltd. 38 M L J 70^ 

27 M L.T 81 -11920) M W N 78- 
56 1.0. 884 = 11 L W. 28. 

Arbitration. 

-8. 92, proviso i2)— Arbitration — 

Oral agreement—Decision of major ty is to be 
binding—Proof of. 

An agreement in writing to refer certain 
disputes to the arbitrators was made and the 
award of the arbitrators was stated to be biud- 
ing on tho parlies to the referenoe. Held, that 
evideueo of an oral agreement to the effect 
that the parties agreed to be bound by the 
decision of a majority of the arbitrators was 
inadmissible under 8. 92, proviso (2; of the 
Evidenoe Aot, (Kanhaiya Lai, A.J.C.) GUR 
BAKBH 8INGB V. CBUTTA BlNGH. 

47 1C. 9b0= 8 O L.J. 471. 

Compromise. 

--8. 92, proviso |2)— Cimvromise decree 

—Part of agreimtnt, net entered in compromise 

deed. 


EVIDENOE ACT (I of 1872), S. 92— Compro¬ 
mise. 

Where a part of the agreement between'the 
parlies is not entered in the oempremise deed, 
the case is not covered by 8. 92, proviso 2 of 
the Evidenoe Aot and the parties could not 
adduce oral evidence ol ihe same, i Richatds. 
C J.andBanerji,J.) A bdul Hamid t>. abdul 
Majid. 21 1.0. 306 = 11 A.L.J 770. 

— — — S 92— Compromise—Addition of terms 

— Written agreement—Oral eviaence. 

Where the agreement of oomprcmiBe 'by 
whioh the plaintiff withdrew a orimiual case 
did not reter to an agreement whioh the 
plaintiff was putting forward. Held, that 
plaintiff was aedmg a new term to the agree¬ 
ment which settled the teirns ol the compro¬ 
mise which be could not do uuder 8. 99. 
IScoff, C J. and Beaman, J.) J aQJIVaN MUL.1I 
v, MATBJ1 JaGESBWaR, 32 1 0.938 = 

18 Bora. L.K. 90. 

-S. 92— Compromise— Additional evid¬ 
ence it legally aamissiole. 

An order ol Court adjourning a oase aDd 
incidentally making a note as to the fact of an 
agietinaut made cut of Court between the 
parties as a ground of adjournment is not a 
record ol the terms of the compromise ; and 
additional evidence to add to the terms of the 
oompromise is admissible. 8. 92 does not bar 
oral evidence in suoh a case. (White, C.J. and 
Sankaran Nair, J.) SAMBANDa MUDALIARv. 
CbinnaSawmi Bah. 29 IC. 860. 

-8. 92— Compromise- Oral evidence — 

Independent agreimtnt. 

Where a litigation is compromised by the 
parties by means ol a written agreement 1 of all 
matters in diepuie’ it is not open to the parties 
to tendor oral evideDCO of separate agreement 
as Dot havmg been inoluded in the oompromise 
though oonoerning a matter dealt with by i«. 
i Benson and Sankaran Nair, JJ.) RAJaRaM 
Rao v. TULJAU/ M Kao. 17 10. 43. 

-S. 92 — Compromise — Boidince of 

adjustment. 

8. 92 of the Evidence Act dose not bar the 
oral evidenoe to prove an agreement by way 
ol adjusiment ot a decree as the R. 2 of O. 2i, 
C P. Cede, contemplates the taking of evedeoce 
to prove tho adjustment. iMitra, O J.O. and 
Hallitax, A.J.C.) RanGLAL v. CBUNNILAL. 

60 l.C, 316 = 16 H.LR 204, 

- 8 92 —Compromise—Decree recorded 

as satisfied- Oral evidence of contraol—C.P. 
Code, O. 21, R. 2. 

The laot that the liabilities under the deoree 
form the, consideration for a compromise, did 
not prevent that oompromise from berag a new 
and independent oontraot which might form 
the basis of a suit which might be proved by 
oral evidence and such evidoDoe would not 
amount to ‘oontradictiug, varying, addmg to or 
subtraotion from’ the terms of the deoree, 
[Mittra, A.J.C,) BATANLAL v. ANWAR Khan! 

83 I.G. 027, 
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EVIDENCE ACT ll of 1872), S. 92—Connect 
ed Document. 

Connected document. 

-S. 92 —Connected documents — Single 

transaction. 

Whether two documents executed at an 
interval of two days by the same parties evid¬ 
ence a single transaction or two separate 
independent transactions, should be deoided 
only on a perusal and construction of both and 
by contemporaneous surrounding ciroum- 
stanoes but no oral evidence of intention is 
admissible. (Sadasivi Aiyar and Spencer, JJ.) 
PALaNlAPPAN V. 8UBBARAYA GOUNDAN. j 
14ML.T 379 = (1914 M.W N 222 = 

23 I 0 4=1 L W. 80. | 

Consideration. 

- 3. 92 — Consideration — Sale-deed — 

Evidence that no consideration was intended to 
pass. 

Evidence is admissible to show that con¬ 
sideration for a deed of sale was not intended 
to pass and that it was a deed of gift. ( Lord 
Macnaghten ) Hanifunnissa u. Fairunnissa. 

38 All. 340 = 13 C W.N 531 = 8 A L J. 373 = 

13 C L J. 310=13 Bora. L.R. 391 = 

10 M L T. 23 = *1911) 2 M W N. 370 = 

11 I C. 398 = 21 M L.J. 1128 (P, G). 
[On appeal from 27 All 612 ] 

-S. 92 —Proviso 3 — Cmsideralion — 

.Plea of, want of. 

It is open to a person who admits the execu¬ 
tion of a promissory-note to plead want of 
consideration therefor. tRyves, J.) LALLO 
MAD v. REOTI RAM. 

49 A. 679 = 21 A.L J. 669 = 
90 & A L.R. 674 = 1924 A 70. 

-8. 92— Conzideration—Proof that the 

consideration was less than that recited in the 
deed. 

Evidence to 6how that the price for a sale of 
property is less than the amount reoited in the 
sale-dead is inadmissible. 38 M 511, followed. 
(Walsh, J.) Lada Singh v. Basdeo. 

1923 A. 429 (2!. 

-S. 92 — Proviso (1) — Consideration — 

Vendee’s right to prove consideration was less 
than shown in deed. 

If one party proves that the consideration 
shown in the sale-deed did not pass, the oaae 
is within proviso 1 of tho section ; the other 
party can give oral evidence to prove the 
real consideration. 33 A. 340 (P. G.), Foil.; 

12 M I.A. 157 ; 11 Oal. 486 ; 3 Bom. 159 ; 18 
A. 163 ; 15 O.W N. »58 ; 9 I C. »6l ; (1907) 

A.W.N. 181; Dist. 'Banerji and Chimier, JJ.) 
Chunni BlBI v. Basanti BlBI. 

36 All. 837 = 24 I.C 631 = 

12 A.L.J. 969. 

-8. 92 — Consideration — Sale-deed — 

Pariafton of terms. 

Though want of consideration or failure of 
consideration or difference in the kind of con¬ 
sideration may bo proved evidence to vary the 


EVIDENCE ACT (I of 1872), 8 92— Consi¬ 

deration. 

amountof consideration in a registered sale-deed 
is inadmissible. If suoh a oours3 were permis¬ 
sible the protection intended by the Legislature 
to be afforded by the adoption of the rule 
embodied in 8. 92 of the Evidence Act would 
be completely null.tied. (Mookerjee and 
Chotzner, JJ ) ANNADA CHABAN 8ID v HAR- 
GOBINDA SID. 27 C W.N. 496 = 

37 C L.J. 532 = 1923 Cal. 370. 

-S. 92, Proviso (I) — Consideration — 

Recital—Evidence to the contrary. 

Either party to a document may 3how that 
there was in fact no consideration for a 
dooument though consideration was recited 
therein or that the consideration was different 
from what was stated in ; he deed. 3 Bom. 159, 
foil. (Mookerjee and Duckland. JJ.) KRISH¬ 
NA v. NaGENDRABALA. 23 0 W N. 942 = 

66 1.0. 691 = 34 C L J. 333. 

-S. 92— Consideration — Promissory 

note —Recital as to consideration—Proof of 
payment of a different kind, whether admissible. 

Under 8. 92 the parties to an instrument 
oan show that the epeoial consideration men¬ 
tioned in tho dooument did not really pass 
between them, 21 I C. 458, Dist. ; 32 A. 113 ; 
11 I.O. 398 (P C.); 24 I O. 661, Foil (Seshagiri 
Aiyar , J.) NARA Reddiar v. Doraiswami 
REDDi. (1916) M.W N. 474 = 31 M L J 96 = 

38 1.0. 301 = 3 L.W. 589. 

-S. 92 —Consideration —Endorsement 

on promissory note — Presumption—Oral evid¬ 
ence. whether admissible to prove contract 
between parties. 

As between an endorser and an endorsee of a 
promissory note the endorsement is presumed 
to be for the consideration reoited, but that 
presumption will not make it * a contract in 
writing ’ within 8. 92, so as to exoludo oral 
evidence to prove what the consideration for 
the endorsement really was. (Phillips, J.) 
AYYADORI AIYAR V. 8IVARAMA P.ATTAR 
KarIKAB. 32 I.C. 233. 

-S. 92. proviso (4)— Consideration — 

j Portion not paid—Letter undertaking to give 
credit for interest — Admissibility. 

At tho time of exeoution of an usufructuary 
mortgage deed, a portion of the consideration 
was unpaid aud the mortgagee passed an 
unregistered letter undertaking to give oredit 
for interest on the 9um if unpaid within ten 
days. Held, in a sui fc for redemption that the 
letter being unregistered was Dot admissible 
in evidence a9 it modified the terms of the 
mortgage-deed; but*that a yepara’e suit might 
lie for the amount due under the letter. 

(Sankaran Nair and Spencer, JJ.) ADDAM- 
8ETTIAPPADA 9URY-NARAYANa V. PEEDEE- 
KHANA VENKVTASIVA RAO PANTDDU 

28 I.C. 188 = 2 L.W. 224. 

-S. 92, provisos (2) and (3)— Consi¬ 
deration for sole — Variation of • 

Where a sale-deed stated Rs. 35.000 as con¬ 
sideration, evidenae of an oral contraot fixing 
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EVIDENCE ACT (I of 167* . S. 92—Conilder- 
ation. 

the consideration at Rs. 35,000 and the dis¬ 
charge of a mortgage for Rs. 1,000 is not 
admissible under proviso 2 or 3 of S. 92 of the 
Evidence Aot. lAyling and Tyabji, JJ.) 

Ramakrishna aiyar v. Adityam aiyer. 

(1913) M.W.N. 850 = 21 I G 463 = 

14 M L T. 389. 

-S. 92— Consideration—Term of the 

contract—Variance ot, 

If a sale-deed recites as consideration a cash 
prioe of Rs. 35,000, evidenoe of an oral agree¬ 
ment that the consideration was really 
Rs. 36,000 oannot be let in, as the amount of 
sale price is a term of the contract and evidene 
cannot be admitted to vary it. ( Ayling and 
Tyabji, JJ.) ADITYAM AIYAR v. RAMAKRISHNA 
AIYAR. 88 Mad. B14 = (1913) M.W N 847 = 
14 M.L.T. 382 = 21 I.C. 488 = 25 M L J. 602 

-S 92— Consideration — Non-payment - 

—Oral evidence. 

In the case of a deed of Bale vendors may 
prove want of consideration and oral evidenoe is 
admissible under 8. 92 though contradictory 
to a written dooument. (Prideaux. A. J. C.) 
MOTIRAM v. Radabai. 69 I.C. 63. 

- 8. 92— Consideration—Failure of — 

Admissibility of evidence. 

In a redemption suit defendant should be 
allowed to bring evidence to show that the 
mortgage was flotitious. ( Lindsay , J. C.) 
8AHEB BAKSH 8INOH V. Mohammad ALI. 

98 I.C. 119=7 0 L J 389 

- 8. 92— Consideration - Evidence that 

consideration was advanced by person other 
than payee, whether admissible. 

Evidenoe to show that consideration for a 
pro-nolo was advanoed by some persons other 
than the payee is inadmissible under 8. 92 of 
Evidence Aot. (Pratt, J.C.) MaUNG 8AW v. 
INGHASWAMI. 66 1.0.289 = 

(1919) 8 U B R 200. 

-8. 92— Consideration—Oral evidence 

to vary recitals. 

Oral evidence is admissible to prove that a 
higher price was paid for a sale than is evi¬ 
denced by a sale-deed itself. (Me Coll, A.J.C.) 
Ml 8HAW MYIN V. Ml 8BEVE THIN. 

18 I.C. 019— (1012) l.U.B.R 129. 

Contemporaneous Dooument. 

--—8 92 — Contemporaneous documents — 

Admissibility. 

If a oontraot is based on two dooumeuts, 
oxeouted contemporaneously, tbe defendant 
in a suit on ono of them is entitled to show 
the contemporaneous execution of the other. 
A sued B on a pro-note payablo on demand. 
B pleaded a oontemporoneous agreement of its 
payment by instalments. Held, bo could givo 
ovidenoe of the exintenoe of the oontempo 
ranrous agreement. ( Parlett , J.l Nagardah 
t. MOHEB 8. AROKEE, 12 1.0 896 = 

4 Bur. L T. 136. 


EVIDENCE ACT (I of 1672), S. 92-Con¬ 
tract. 

Contract. 

-S. 92 (2)— Contract—Evidence of colla¬ 
teral warranty is admissible . 

Where the plaintiff pjrohaser of a motor car 
alleged in his plaint that there was au express 
warranty that the oar was a new c*r and in por- 
feot workiog order but there wad no suoh 
warranty in th3 written agreement. Held, that 
evidence of such a express collateral warranty 
would be admissible, under 8 92, proviso (2). 

(Pratt, J.) HURBUT JOHN AMIES V JAL P. 

VlRJI . 28 Bom L R. 778 = 1924 Boro. 4l] 

-S. 92, provisos (3) and (4 )—Contract 

—Registered contract. 

Oral evidence of modifications of a registered 
contract by an unregistered writing ie inadmis¬ 
sible. (Rted, O.J.) Bher Muhammad v. 
Nikka Mad. 17 1 C 362 = 21 P.L R 1913. 

—--Ss. 92, 93 and 97 —Contract for sale — 

Evidence to prove identity of vendees. 

Where a vendor agrees to sel) land to several 
named persons aud in drawing up the agree¬ 
ment of sale the name of one person is men¬ 
tioned and without naming the rest the word 
“others” is used, there is nothing in the Evi¬ 
denoe Aot to prevent evidence from boiug let in 
au to the persons in whose favour the ooovey- 
anoe is to be exeoutod. ( Kumaraswami Sastri 
and Dtva Doss, JJ.) Veda Murthi 
Mudaliar v. J walapuram Raghva 
CHABLU. 42 M L J 479 = 

19 L.W. 371 = (1922 M.W.N. 189. 
30 M L.T, 177 (H.C ) = 1922 Mad. 100. 

-S. 92, proviso (4 )—Contract—Rescission 

ot contract. 

Where a lease was given by plaintiff to defend¬ 
ants on a low rent as defendant promised to 
prooure a loan for plaintiff aud an agreement 
was exeouted as part ot tbe contract by which 
the defendant agreed to oaDcel tbe lease deed 
on failure to prooure the loan. Held, that it, 
was outside the operation of 8 92. Evidence 

Aot, whether it be regarded as itself the con¬ 
tract or as evidence of an oral agreement to 
tho same effeot. (Coutts-TrotUr and Srini¬ 
vasa Atyangar, JJ ) (JaoanNADHA Raju v. 

Radhakrishniah. 80M LJ. 302 = 

32 I 0. 941 = (1916) 1 M W.N 129. 

-S 92 —Contract in tvriting-Suit on 

promissory note — Collattral agreement of 

time. 

An agreement in writing postponing tbe 
time tor payment is a valid and enforceable 
agreement and time ruus from ihe expiry of 
tbe agreement. (Wallis, O.J., Abdur Rahim, 
Seshagiri Ai^ar, Sadasiva Aiyar and Napier 
JJ.) AT 8.4. ANNAMALAI CHETTY v 8 V 

Velayudu Nadar and sundar.a Nadar. 

39 Mad. 129=3 L.W 38 = 
19 M L T 62 = ?0 M L J 81 = 
32 1.0. 869 = (1910) M.W.N. 93 (F.B.). 
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EVIDENCE ACT ll of 1872), S. 92—Con¬ 
tract. 

- S. 92, proviso |2j — Contract—Scope of. 

Wbere the plaintiff's evidence proved that 
the written agree Dent about supply of consign¬ 
ments by defendant was incomplete and that 
there was a supplementary oral agreement. 
Held, it would not be inconsistent with the 
ttrms of the dooument that there should have 
been an agreement that the consignments 
should be sent when the plaintiff ordered or 
requested that they should be sent aud that 
the defendant was not bound to despatch 
consignments without definite orders. (Batten, 
J O.) SETH LAXMICHANDu. SHAIKH SHaHA- 
BUDDIN. 1923 Nag 46. 

-S. 92, proviso (6) —Contact reduced 

to writing—Relation to existing facts — Pro-note 
and memorandum—Agreement not to sue till 
defendant succeeded m an action—Extrinsic 
evidence, admissibility of. 

Where a contraot is reduced to a dooument 
it must be construed on a consideration of the 
document itself, with only such extrinsio 
evidence aa would show the relation of the 
written language to existing faots, 22 A. 149 
(P.C.), FjII. Defendant executed a pro note to 
plaintiff for amount reoeived as expenses of an 
appeal to which he was a party respondent ; 
simultaneously with the pro-note, defendant 
gave a note to the plaintiff stating that the 
pro-note was executed iq consideration of 
plaintiff's for bearing to sue on it till theappeal 
was decided. It was admitted that all parties 
had great hopes of defendant’s suooeeB in the 
appeal and it was understood that plaintiff was 
to be repaid out of the amount that defendant’s 
opponent had deposited in Court as security 
for costs of the appeal. Held, that construing 
the documents UDder the said oiroumstanoe, 
plaintiff’s liability did not depend on the 
result of the appeal. (Fox, C.J. and Twomey, 
J) EBR*HIM GULAM ABIFP V. A K.A M. 
Chhtty Firm. 36 1 0.897. 

Decree of Goart. 

- S. 92 —Decree of Court—Oral agree¬ 
ment in discharge of—Evidence if admissible. 

Per Walsh, J — Evidence of an oral agreement 
substituting a new exeoutory contraot in lieu 
of, a deoree is inadmissible. (Piggott and 
Wahh, JJ ) Lachmi Das v. Babakali 
Kamli Waha Ram Nath. 44 A. 288 = 

20 A.L.J. 63-1922 All. i3 = 

L.R. 3 A. 81. 

Description of House. 

-S. 92, proviso (6 )—Description of 

house and site—Oral evidence. 

A sale-deed purported to convey an upstair 
house standing on a certain site, which was 
also described and oonveyed. The vendor had 
no upstair house on that site but had one on 
the opposite aide of the same street. Held, 
that parol evidence was admissible to show 
that the bouee intended to be conveyed was 


EVIDENCE ACT (I of 1872), S. 92-DU- 
j charge. 

the latter upstair house. (Benson and Miller, 
JJ.) Annathuri ayer v Ramanuja Cha- 
RIAR. 22 M L.J 411= 19 1.0. 223 = 

Il9l2i M.W.N. 402. 

Dharputnl Lease. 

- S. 92 (4)— Dharputnt lease — Rent re¬ 
duced by subsequent tetter—Payment for 
years—Effect of. 

Where after the exeoutiou of the Dharputni 
lease which fixed a certain amount as rent the 
landlord reduced the rent payable by the lessee 
by a subsequent letter and the lessee paid at 
the reduoed rato for more than 30 years. Held, 
that the landlord’s transferee could not olaim 
at the high rate. ( Chitiy and Chatterjee, JJ.) 
Raj Kumar Barkar v. Rajani Kanta 
CHaKBAVaRTI. 13 l.C. 449. 

Discharge. 

-S. 92 —Discharge—Variation of terms 

— Subsequent oral agreement — Utuituciuary 
mortgage. 

An agreement between a mortgagor and the 
upuI ruotuary mortgagee that a property not 
mortg iged eh-»ll be given possession to the 
mortgagee and that the prefna should be 
applied towards the principal, is admissible in 
evidence. ( Oiiffin, J.) BEHARI v. 8BIB BaHAI. 

18 1 C. 824. 

- S. 92, proviso (4)— Discharge— Regis¬ 
tered bond — Agreement to take less in 
satisfaction. 

A creditor oan sue on hie original registered 
bond which cannot be varied by »d oral 
agreement to take port satisfaction, for until 
it is made and the oreditor remits the 
balanoe, the original oontraot remains intaot. 
(Solmwiod and Chapman, JJ.) KFSHAB LAD 
SHAHA V. HoSSEIN-UD-DIN. 18 I 0. 8*7. 

-S 92 — Discharge—Oral evident e that 

payment made in mode d'fferent from that 
mentioned in document, if admissible. 

The only thing laid down by 8. 92 is that 
the terms of the oontraot may Dot be varied or 
subatraoted from or oontradioted and not that 
no statement of facts in a written statement 
may be oontradioted. 22 C. 370; 9 A. 392, 
Rel. Therefore oral evidence to prove that 
oertaiu sums payable as profi'8 to a mortgagor 
have been paid Dot in oash as required by the 
document but in another mode is admissible. 
(Mooktrjee and Catnduff, JJ ) RAM AWAT- 
WAR V TOLSI PRASAD SINGH. 

16 C.W.N. 187 = 11 I C. 7i3 = 14 O.L.J fOT. 

-S. 92 —Discharge — Promissory note 

payable on demand— Oral agreement for a 
different mode of aischarge. 

Where a promissory Dote is payable on 
demand, an oral agreement inconsistent with 
the expresss terms of contraot is inadmissible 
in evidenoe. (Martineau and Abdul Quadir, 
JJ.) Bharat National Bank v Mohan 
Lad. 63 I Q. 748. 
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EVIDENCE ACT (I of 1872), 8. 92-Dis 
charge, 

---S. 92 — Discharge—Oral — Remission — 

Registere » lease. 

Ao intimation from the landlord that the 
reduotiou hitherto allowed w< uid oeaso alter 
the date of the letter, discharges the tenant 
from paymg the oomraot rate lor a panioular 
period. No consideration is necessary (or this 
remission and does not contravene 8 92. 
( Ayh>g and Seshagir t Aiyar, JJ ) Mah*raja 
OF BOBBILI V HANGU APPaLA NaIDU 

32 l.C, 703 = t.19lti> M.W N 149. 

-8. 92 — Discharge — Mortgage — Oral 

sale for what purpose ? aamissule. 

Per Phillips, J. (Spencer, J. dissenting). 
An cral sale following a mortgage is not an 
agreement modifying or rescinding the mort¬ 
gage but is one disohargmg the mortgage and 
although it does not efleot a legal transfer of 
the property, yet there is nothing in 8. 92, 
Evidenoe Act to ezoludo evidtnoe of the 
transaction as showing discharge of mortgage- 
debt and as showing the nature of possession 
by the mortgagee thereafter as owner. 11 
O.L.J. 50?; 30 M Sll ; 26 M. 195 ; 27 M. 368. 
Foil ; 37 M 423, Diet. ( Spencer and Phillips, 

JJ.) thota Kura Govindud Pepakayala 
Mallaiya, a 1 0 67 8. 

[View of Phlllipi, J. upheld In L P A. Yide 

(1921) M W.N. 1 ] 

-6. 92—Discharge of mortgage—Invalid 

oral sale. 

Oral evidence is admissible to prove dUoharge 
of a mortgage by payment of money or by 
receipt of profits, but not to prove a discharge 
by an invalid oral sale of the equity of redemp¬ 
tion in a portion of the mortgage property in 
discharge of the mortgage-debt. IMiller and 
8adas va Aiyar, JJ ) ARIYaPUTHIRa v. 
MUTHUKUMARA8WAMY. 87 Mad 423 = 

28 M L J 339 = 12 M L T 425 = 
15 1.0. 843 = il912/ M W.N, 884. 

-8. 92— Discharge — Oral agreement 

altering mode of payment if acted upon is ad 
misiible. 

Where an oral agreement is made whioh in 
respect of manner of payment rescinds or 
modifies a oontraot, grant or other disposition 
of property required by law to be in writing 
and aotually written and registered and 
any payment is made in aooordanoo with 
euoh cral agreement, whether in oomplete or 
partial satisfaction of the oontraot, 8. 92 does 
not exolude evidenoe of that payment but it 
exoludes evidenoe of the agreement in respeot 
of future payments not in accordance with the 
terms of the instrument, ( E alii tax . A.J.C.I 
BAMBHOO v. TIKaRaM. 69 1 0 240. 

-8. 92 — Discharge—Mortgage— Subse¬ 
quent oral agreement to be put in possession in 
lieu of interest. 

An oral arrangement between the parties to 
a simple mortgage by whiob the mortgagee is 
put in possession in order that be may eDjoy 
the profits apply them towards the satisfaction 

Vol. 111-21 


EVIDENCE ACT (I of 1872), S. 92-Evldence 
of Conduct. 

of interest due, is perfectly legal, iuasruuob as 
suoh an arrangement does not vary, oontradiot 
or add to the terms of the original deed but 
only provides for the satisfaction of mo of its 
conditions. {Stuart, J.C.) JAG-T PAL 8INGH 
v. Harnam Singh. 3 0 L J 244 = 

34 l.C 748= 19 0 C. 166 

Document silent aB to interest 

-Ss. 92, proviso (6) and 93, Ill. lb)— 

Document not mentioning rates of interest 
payable, per month or per ye a*— Oral evidence, 

Where a document provides for a rate of 
interest but does not state whether the interest 
at that rate is payable moDtbly or yearly, the 
intention of the parties must be gathered from 
the document itself. Oral evidence inadmissible 
for that purpose under 8s. 92 and 93 of the 
Evidenoe Act. (Jenkins, C J. and Mi okerjee, 

J.) Protap Chandra v Mohamfd ali. 

41 Cal. 342 = 19 O.L.J. 66= 50 1 C 443 = 

18 0.W.N. 592. 

-8. 92, proviso (2) — Document, con¬ 
struction of — Ambiguity — Intention , oral 
evidence ot, whether aamissible. 

Under 8. 92 (2) oral evidenoe of the inten¬ 
tion of parties is admissible only where some 
words in the dooument render it ambiguoue 
and it seems that parties must have intended 
something difl-reot. {Oldfield and Seshagirx 
Aivar, JJ.) MUTHUSWAMI AltfAR v. VaRADA 
VYROYAN. (1920/ M W N. 239=11 L W. 362 = 

86 l.C, 476 = 27 M.L.T. 809. 

*-S. 92 (6) — Document silent as to 

interest — Rate not specifltd — Evidence — 
Admissibility. 

A promissory note oontained a recital that 
interest was to be paid at the rate of 1 £ per 
oent but was silent as to whether the rate of in¬ 
terest aforesaid will be per mensem or per 
annum. Held as the dooument was ambi- 
ruous under cl. 6 of 8. 92 of the Evidenoe 
Act, no evidonoe oould be given to olear up that 
ambiguity. ( Jwala Prasad and Ross . JJ.) 
8ARJU Bah v. 8UKBI Lal. 4 P.L T 577 = 

1924 P. 96. 

Evidence of Conduct. 

-8. 92— Evidence of conduct—Conduct 

of parties to show contract was not intended to 
be acted upon—If admissible. 

Evidenoe of aota and oonduot of parties to 
show that oertain terms of a cootraot were 
never intended to be aoted upon from their 
beginning is not precluded by 8. 92 of the 
Evidenoe Aot. (Chatterjee and Panton. JJ.) 
Nabkndha Lal Khan v Bhola Nath. 

27 O.W N. 836 = 1923 Cal. 417. 

-B. 92 —Evidence of conduct—Admissi¬ 
bility. 

Evidenoe of the aots and oonduot of parties 
to a dooument is not admissible between them 
to show that the dooument is really not what 
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EYIDENGE ACT (I of 1872). S. 92-Evldence 
of Conduct. 

itipurpocts to be. (J. Walmsleu and Qhose, JJ.) 
Xamala Kant v. Ananda Chandra. 

71 I.C. 1030. 

- S. 92— Evidence of conduct — Ambi¬ 
guity. 

Evidenoe of oonduot is admissible foe con¬ 
struing a d30umsnt if it is ambiguous in its 
term^ but not otherwise. (Mo»kerjee, A.C.J. 
and Fletcher, J ) RHABVNI Natr Roy v. 

Purna Chandra Sarkar i9 C W N 303 > 

61 1.0 818=33 G L.J. 332. 

" S«. 92, 91 and 98— Evidence of con¬ 

duct — Intention of the parties — Subsequent 
conduct. 

Subsequent oonduct of parties is not admis¬ 
sible to construe a dooument when its terms 
are unambiguous. The evidence may be given 
to explain but not to oontradiot the doubtful 
terms of a dooument. A lease purported to 
grant a jagiri settlement requiring tbe lessee 
to bring the land under cultivation through 
tenants, together with a certain period of 
remission during which no rent was to be paid. 
Held evidenoe of subsequent oondaot of the 
parties was admissible to make dear the inten¬ 
tion and purpose of ihe tenauoy and to deter- 
m-ne the status of the tenant. (Fletcher aid 
T'Unon. JJ.) SECRETARY OF State v, 
Gobind Prasad Barik. 39 I c. 934 = 

21 G W N. SOS. 

—:- s. 92 -Evidence ot conduct-Intention 

of parties — Mortgage or sale. 

Evidence of oonduot is admissible to show 
that a dooument which is apparently a mort¬ 
gage is in reality a deed of sale. 28 C. 256. 
Poll (D. Chatter fee and Newbould, JJ.) ADI- 
8HEIKH V. Imam ali Sarkar. 33 I.a. 102 

-S. 92 —Evidence of conduct—If admis¬ 
sible — Lease—Lower rent. 

The allegation that ainoe the execution of 
the habuliyat the tenant paid rent at a lower 
rate than that stated in the habuliyat can be 
proved to show that intention of the parties 
was that the habuliyat wa9 not intended to be 
acted upon or that there had been a waiver of 
tbe terras o! the lease. 6 C.W.N. 242, Poll. 
iChatterjee and Newbould. JJ.» Kail ASH 
Chandra Saha v Darbxria Sheikh 

32 I.C 251 = 20 C.W N. 317 

' S. 92 Evidence of conduct—Registered 
lease — Rent. 

Variation of rent reserved by a regis'ered 
lease must be made by a registered instrument 
and oral evidenoe be admitted to prove suob 
variation. An agreement is none the less oral 
because it is to be inferred from th Q oonduot of 
the parties. 12 C.U.J. 646, R f. 0*al evidence 
is admissible to prove any variation of the 
terms, where leases are not reg-siered. 

<Chatterjae and N wbnuld, JJ,) Manindba 
Chandra Nandi v Durga Sdndari Dasia. 

32 I.C. 188-20 C.W.N. 680. 


EYIDENOE ACT (I of 1873), S. 92-Fraud. 

- 3. 92 —Evidence of conduct. 

In order to prove evidenoe of contemporane¬ 
ous oral agreement, oral evidenoe of subsequent 
oonduot can under no oiroumstance 9 be 
admitted. ( Broadway and Harrison , JJ.) 

Fitzholms v. The bank of Upper India 
Ltd. 4 Lah. 288 = 8 L.L.J 418 = 

1923 Lah. 548. 

-S 92— Ev idence of conduct —Variation 

ot contract — Lease — Admissibility of oral 
evidence. 

No oral evidenoe varying the oontraot rate 
of rent payable by a tenant can be allowed 
where a muchilica (lea?e) is properly executed. 
The aooeptanoe of less rent for a long period 
is oonduot and is none tho less oral evidence. 
(Aylino and Seshagiri Aiyar.JJ.) MAHARAJA 
OF BOBBILI v. Rangu appalla naidu. 

82 I C. 703 = (1918/ M.W.N. 149. 

-S. 92 —Evidence ot conduct — Rate of 

rent. 

Where the agreement of parties is distinot 
and dear as to rate of rent the subsequent 
oonduot of the parties is inadmissible in 
evidenoe to show that some other rate was 
intended. ( Sadasiva Aiyar and Hannay , JJ.) 
8UBARRAYYA AIYAR v. KOLANDAVELU 
MUDALI. 26 1.0. 938. 

- ~S. 92— Evidence ot conduct — Intention 

of parties—Sale and mortgage — Extrinsic 
evidence of acts and conduct. 

Excrinsio evidenoe as to aots and oonduot of 
parties to a transaction is admissible to show 
the real nature of a transaction (e.g. % to show 
that a sale-deed was in reality a mortgage) not 
by what they intended to do, but by what they 
aotually did, or have been doing. 25 Mad. 7, 
Diss. from 22 A. 149 P.O. Erpl. ( Kanhaiya 
Lai, A.J.C,) abdudBasito Khida Baksh. 

28 I.C. 717 = 1 O L J. 714. 
[This Is not law 42 I C. 642 = 43 C. 320 (P.G.)J 

-- 7 “S. 92 —Evidence of conduct—Document 

in writing—Evidence inadmissible. 

Evidenoe of aots aud oonduot ot parties is 
not admissible to oontradiot or vary the written 
terms of an agreement. >Das, J.) 8UKHAN 
RAI v. Chakowri 8INGH 88 I.C. 732 = 

2 U P L.R. (Pat.) 119. 

Exhaustive. 

-8. 92, proviso (1) — Exhaustive • 

The first proviso to 8. 92, Evidenoe Aot, 
does not exhaust all ths oiroumstauces which 
may invalidate a dooument or entitle a person 
to a deoree. (Mooherjee and Richardson, JJ.) 
Nadir Ohand Saha v. Birendra Natti 
Ddtt Chaudhuri. 37 I C 126 = 

20 C.W.N. 1067. 

Fraud. 

-S. 92, proviso (1 ) —Fraud—Extrinsic 

evidence—Sales exfxcie absolute — Alleged to 
be a mortgage—Evidence of a matters antece- 
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EVIDENCE ACT (I of 1872), S. 92—Fraud. 


dentt 

title. 


admissibility of—Notice of mortgagor's 


Id a suit for possession of properties sold by 
appellant to the respondents by deeds purport¬ 
ing to be of absolute conveyance, the former 
tendered evidence to show that to the know¬ 
ledge of the respondents they were mortgagees 
only, the mortgagor not being a party to the 
conveyances and of acts and conduct of the 
parties to show that they were intended to 
operate only as transfers of the mortgage inter¬ 
est, Held, that 8 . 92 of the Evidence Aot 
did not exolude evidence in relation to matters 
antecedent to the sales in question showing 
that the respondent took with notice of the 
mortgagor’s title ; and that the oase must be 
remitted for retrial. 8 92 does not prevent 
proof of a fraudulent dealing with a third 
person’s property or proof notioe of real state 
of the title ( Lord Robson ) MAUNG Kyin 
V. MASHAVESA. 88 Cal 892 = 

88 I A. 146 = 15 C.W.N. 068 = 
10 M L T. 103 — (1911) 2 M.W N. 80 = 
14 C L J 276 = 18 Bom L R. 737 = 
8 A L.J. 1184-21 M L.J. H03 = 
12 I.C. 39 = 4 Bur. L T. 273 (P.C.). 

—;- 8 - 92 (i)—Fraud —Deed of sale —Oral 

evidence to prove a mortgage. 

If the allegation is that the vendor had boon 
induoed to sign the sale-deed by fraud induc¬ 
ing him to believe it to be a mortgage by con¬ 
ditional sale Oral evidenoe is admissible 
under Evidenoe Aot, 8 . 92 (1). ( Batchelor and 

Rao, JJ.) Soman a basappa v. Oadigeya 
KOBNAYA. 89 Bom. 231 =9 I O 941 = 

13 Bora. L R 118. 

-S. 92. proviso ( 1 ) -Fraud—Docu¬ 
ment obtained by —Oral evidence. 

Where a dooument is obtained by fraud and 
comes within proviso 1 to 8 . 92, of the Aot, 
evidenoe of a contemporaneous oral agreement 
oontradioting the dooument is admissible. 

(Newbould , J.) Mahamad araj v Abdul 

GAFUR. 63 1.0. 868 . 

-S. 92, proviso (1)— Fraud—Proof of— 

Execution of document. 

It is ooly fraud in oonneotion with (he 
ontering into and exeoutioo of the dooument 
that oan be proved by oral evidenoe, not fraud 
subsequent to the execution thereof. (A Iaung 
Kin, J.) MAUNG 8 HVVE HLA v. MAUNG 

Chet. 42 1.0. 113 . 

- 8 . 92, proviso (1) -Fraud—Third 

parties. 

8 . 32 does not prevent proof of fraudulent 
dealing with a third person's property or proof 
of notice that the property purporting to be 
oonveyod in faot belonged to a third person. 

( Bartnoll and Ormond, JJ.) M K 8 b\ve I, a 
V. Mg Kyin. 26 I 0. 111 — 8 Bur. L T. 101. 

Illegality. 

— 3 * 92 ( 1 )— Illegality of consideration 

Failure—Oral evidence. 
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EVIDENCE ACT (I of 1S72), S. 92-Intention 
of Parties. 

Where it oan be 6 hown that the considera¬ 
tion for a debt was losses in gambling, oral 
evidence oould be let ip to prove this fact as it 
amounts to a want or failure of consideration 
within 8. 92 (1). 9 0. 791. Dist. {Richards, 
C.J. and Piggott, .) Bal Govind v. Bhag- 
GUMAL. 33 All. 558 = 21 | C. 678 = 

11 A. L.J. 834, 


Implied Contract. 

-3. 92. proviso (5)— Implied Contract- 

Compound interest — Bankets— Overdraft. 

Under a wrii ten contract between a banker 
and a customer, the latter was to be allowed 
to overdraw his current account and interost 
was to be charged at a certain rate per annum, 
and to be oaloulated on the daily balance due 
on the overdraft. The course of business 
adopted by the bank was that at the end of 
e»ch month interest was added to the balance 
then due, and the total carried to the debit 
of the aooount. The effeot of it was that 
oompound interest with monthly rests was 
ohargod and suoh oharge appeared on the faoa 
of the customer’s pass books. The customer 
was aware of this mode of computation of 
interest for several years but he raised no 
objection thereto. Held, the customer had 
impliedly agreed to pay compound interest 
with monthly reBts, and that 8 . 92 of the 
Evidenoe Aot was no bar to the proof of suoh 
agreement by the banker. f John Edqs.) 

haridas v. Mercantile Bank. 

44 Bora. 474 = 27 M L.T 253 = 12 L W 356 = 

38 M L J 867 = 119.0) M.W.N. 312 = 
18 A L J 359 = 22 Bom L R 543=> 
2 U.P.L R. (P.C ) 78 * 55 I.C. 522 = 

47 I.A. 17 (P.O.). 

Intention of Parties. 


a. Hi 


imennon or parties-Contracl 

in tenting-Construction-Extrinsic evidence. 

The rate of payment for work done under a 
written contract is determined by the terms 
of the oontraot. Extrinsio evidence as to ths 
rate of payment allowed for such work to 
another oontraotor or to the same contractor 
under ano‘her oontraot is irrelevant and 
inftdmiflBible, (Lord Parmoor .) SETH Jas- 
want Rai v. The Secretary of State 

19 M L T. 103 = 23 G.L J 177 =, 

J^ 8) J, M WN ’ 231 = 3 ^ Wi 2t>7 = 
33 1 . 0 . 924= 18 Bom. L.R 333 (P.C ). 

-- 8 . 92—Intention of parties-Sale or 

mortgage— Deed apparently a sale-deed — 

Evidence to show that it was a mortgage 
aamisuble. * * 


Evidenoe is admissible to show that a sale- 
deed is not in faot a sale-deed but only a 
mortgage-deed. 8. 92 prohibits only nartien 
44 I- A. 236. Poll. <u acleodt c.j. and Jrump A 

Hiuaji V VISHNU. 1923 Bora. 429 

__ S . 92 -Intention of parties-Sale-deed 

-Oral agreement to prove it l0 be a mortgage 
IUb 0> vendor had signal the deed knowing 
it to be.sale-deod but at j the same time the re 
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EYIDENOE ACT {I of 1372 , S. 9i —Intention 
of Parties, 

was ‘in oral agreement by the defendant thit 
be w^uld treat it as a mortgage evidence of such 
ora] agreemeut is inadmissible under 8. 92. 
12 Bom L.R 97-2; II B>m L.R 1130 ; 22 A. 149. 
Foil. (Batchelor an i Ron. JJ ) SOMANA 
BASSAPPA v Gadigaya Kornaya. 

35 Bom 251 = 9 l.C. 941 = 13 Boro. L R 113. 

-S. 92— Intention of par ties - Lease- 

Oral evidence if admissible. 

Where there is a document evidencing a 
transaction of a lease, oral evidenoe in the 
shape of admission relating to the transaction 
of tbe le^e is not admissible. ( Chapman and 
Newbouid, JJ ) Kartik Mandal v Rama 
CHARAN MaNDAL. 29 1 0.502 = 

20 C W.N, 182. I 

-S. 92 —Intention of pir lies —Contract 

—Construction of - Oral evidence to vary terms. 

The rights of the parties to a contract must 
be determined upon tbe terms of the contract 
and oral evidence is not admissible to show 
that the parties intended to enter into a j 
contraol different from that iD the instrument j 
itself, 12 C.L.J. 649, Foil. (Mookerjee and 
Beachcro/t, JJ.) 8ASI BHUSAN DfYd. UMA i 
KANTODEY. 20 C.L.J. 153 = 26 l.C. 171 = 

19 C.YV.N. 1143. 

-8. 92 — Intention of parties—Mortgage , 

or sale—Value of property—Consideration of.~ 

Tbe Court does not infringe 8. 92 of the 
Evidence Aot if in order to determine whether 
a transaction is a mortgage or sale. It looks to 
contrast between the valuo of the property 
and tbe consideration lhat actually passed. 
(Jenkins, C.J. and Mookerjee , J.) ABDUL 
Gaffur v. Sheikh Jamal. 

17 C.W.N. 1058 = 21 l.C. 90 = 18 C.L.J. 228. 

-S. 32—Intention of parties—Sale or 

mortgage. 

Oral evidenoe caunot be given to show that 
the parties to a sale deed intended the tran- 
eaotion to be only a mortgage. (ScottSmith 
and Shadi Lai, JJ.) Ghaman v. Kanfuya- 
MAL, 15 P.W.R. 1913-26 l.C. 426 = 

121 P.L R. 1918. 

-8. 92— Intention of parties — Sub - 

sequent conduct. 

Evidence of the oonduot of the parties sub¬ 
sequent to the exeoution of the dooument is 
admissible to shew what tho real meaning of 
the contract was. (Johnstone and Chtvis, JJ ) 
BALUKI RIAL v. C.J. FLOYED. 

27 P.R. 1911 = 10 1.0. 1004 = 
118 P.W.R. 1911 = 191 P L.R. 1911. 

-Sa. 92, 93. 93. 96 and 97— Intention 

of parties —Extrinsic evidence. 

When the language of a document is dear no 
evidenoe is admissible to explain tho language; 
when tbe words are ambiguous and cannot 
carry any deffoite meaning, evidenoe oannot be 
given to remove the ambiguity or to supply 
defects. But where tho language of a doou- 


EVIDENCE ACT (I of 1872), S. 92—Intention 

of Parties. 

ment is capable of being applied to a number 
of parsons or things and the question in which 
of these persona or thiDgs is intended by the 
expression, evidence may be given to show 
what was the thing or who was the person 
intonded. Where a Raja made a trust cf his 
Z \M1NDARI together with tbe buildings 
thereon and the appurtenances thereto, a ques¬ 
tion arose whether properties purchased by the 
Raja prior to the executiou of the deed were 
included. It was held that the subsequent 
conduot of the Raja was admissible to prove 
the intention. (Ayling and Seshagxri Aiyar^ 
JJ). 8UBRAMANI AIYAR V. RAJEBHWaRA 
6EETHUPATHI. 38 I C. 627=40 Mad. 1016. 

- S. 92 —Intention of parties — Simul¬ 
taneous transactions—Mortgage. 

Where the correspondence between mortga¬ 
gor and mortgagee show* that the transaction 
was an equitable mortgage oral evidenoe 
m »y be admitted to show that they intended 
to create equitable mortgage by ihe deposit of 
title-deeds and a pro-note, f Abaur Rahim, 
O.C.J. and Seshngiri Aiyar,3) MU7HIAH 
Cbetty V. KothandaramASWAMI Naidu. 
31 M L.J. 347 = (1616) 2 M.W N 221 = 

35 I C. 864 = 4 L. W. 472. 

-S. 92 —Intention of parlies— Extrinsic 

evidence . 

A mortgage-deed lor an amount louod due 
on setting aooouuts, recited the conditions of 
repayment by instalments in kind, on failure 
of any of which, the mortgagor was bound to 
return the whole with interest at onoe. Held. 
Per Curiam: —Ext-insio evidence of the parties’ 
iuteution was inadmissible to oonstrue the 
document. lAbiur Rahim and Ayltng. JJ.) 
8URYADEVARA SEETARAMAYYA V. BUBl'A- 
DEVARA KOTTAYYA. 35 l.C. 1H- 

-S. 92— Intention of parties—Will — 

Proof of testator's intention — Surrounding 
circumstances. 

Oral evidenoe to prove the intention of the 
testator is dearly inadmissible but evidenoe as 
to all tbe surrounding oiroumstances of the 
testator and beneficiaries would be admissible. 
(Bakewell and Spencer, JJ.) GADIGERE 
Mula Sunki REDDI V Vengal reddi. 

30 l.C. 391. 

-S. 92— Intention of parties — Mortgage 

—Document found to be a mortgage but not one 
in terms—Parol evidence. 

If a document not in terms a mortgage is 
found to be in reality a mortgage, oral evidence 
of the intention of tbe parties is inadmissible 
under 8. 92. 22 A. 149 (P.O.), Foil ; 25 M. 7 
Ref. ; 33 A. 340, Expl, and Diet ; 8 Bom. L.R. 
764, not Appr. f Miller and Sundara Aiyar, 

JJ.) Chella Venkata Reddy v. Deva- 

BAKTUMI. 14 I C. 68= (1912) M.W.N. 161. 

-S, 92—Intention of parties—Sale or 

mortgage. 

Where a document is in the form of an out¬ 
right sale the executant is precluded from 
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EVIDENCE AOT (1 of 1872', S. 92—Intention 
of Parties. 

showing that', it is a mortgage, but he is 
entitled to show that the consideration has not 
been paid to bira and he ia entitled to retain 
possession until the consideration is paid. 
(Twomep and Ormond , JJ.) Hardum Bingo 
v. MG PO HTU. 48 1.0. 931. 


EVIDENCE ACT (I of 1872), S. 9;-IntereBfc. 

oral agreement to pay interest. But where tfco 
defendant admits that he agreed to pay fv 
oertain rate, effect may be given to such 
admission. (Jenkins, C.J. and Moodroffe, J.) 
Lachmi chand JHOWAB V. TTAMENDRA 
Prasad Ghosh. 26 l.C. 9^9 = 

18 C.W N. 1269. 


-S. 92— Intention of parties—Sale cr 

mortgage—Evidence as to. 

Oral evidence cannot be let in to show that a : 
document whioh purports to efieot a sale is 
really a mortgage unless fraud on the part of 
the party taking benefit under the deed is 
sought to be proved. (Manna Kin, J.) 

Venkatachellam v. Maung Tun E. 

43 l.C, 660 = 12 Bur. L T. 98. 

-S. 92 —Intention cf pur ties — Fraud — 

Oral evidence to prove — Representation of 
intention on which the deed is sihnt. 

Where the accused obtained as advance from 
the oomplainantg representing that be bad 
some boat loads of paddy and also executed a 
promissory note which however did not contain 
the representation of the accused. Held, that 
oral evidence was admissible to prove the 
fraudulent intention of the acoused as that is 
not inooDBistent with the written agreement. 

8 1.0 952. Dint. (Ormond, J.) NGA PO YON 

v. Mohr brothers & ro , t.td. 

18 Cr. L J. BO = l3 I 0. 388 = 

4 Bur. L.T, 273 = 6 L B.R, 38. 

Interest. 

-8. 92 —Interest — Mortgage suit — 

Variation—Adjustment. 

In a mortgage suit, an adjustment can bo 
proved by a defendant but where a rate of 
interest is fired in the dooument, any other 
arrangement is a variation, whioh oould not be 
proved under 8. 92 of the Evidence Aot. 

(Ncwbould and Panton, JJ.) Qayrat Saha 
v. 8adfr Saha. 61 I 0. 24t. 

-S. 92, proviso (2)— Interest—Entry in 

bahi—O’al agreement to pay interest. 

Evidenoe relating to an oral agreement 
entered in baki to pay interest is admiaFible. 
62 P R. 1911. (Devan Petman, J.) Bhan- 

8INOH v. GOKAL CHaNDI. 83 1.0,137. 

-8. 92, proviso (2)— Interest—Hatchita 

silent about interest—Oral evidence. 

Oral evidence of the rate of interest is 
admissible uuder 8. 92 (2) in a claim based 
on a hatobita or an informal memorandum of a 
loan, whioh is silent as to interest. (D Chatter- 
jea and Netvbould, JJ.) NaijIN CHaNDRA 
Nath v. Debendra Mohun. 38 I 0. 612. 

-S. 92, proviso ( 2)—Interest—Promis¬ 
sory note silent as to—Contemporaneous agree¬ 
ment— Admissibility. 

Where a promissory note Is silent ag to 
interest 8. 92, proviso (9) bars the admission of 
»Dy evidenoe to prove the contemporaneous 


-S. S2, proviso ( 2i— Interest—Promis¬ 
sory note s\Unt—Contemporaneous oial agree¬ 
ment—Whether provable. 

A contemporaneous oral agreement ae to 
interest is not admieeible under 8. 92 of the 
Aog in a case whero the promissory note is 
sileot as to interest, 29 A. S3 <P.C.), Ref. 

(Chitty, J ) Lachmi Chand Jhowar v. 
Hamendra Prasad Ghosh. 

26 l.C. 736 = 18 C.W N. 1260. 

-S. 62, proviso (2) — Interest— Hundi 

— Evidence, oral. 

Where a Hundi does not provide for interest, 
no evidence of aav separate oral agreement 
therefor, could beadduoed. 29 A. 33 P-O , Ref. 
to ; 10 l.C. 315. Foil ; 9 C L.R 301. Dies ; 12 
C.L.R. 163, Not foil. (Kensington O C.J. and 
Dsadon , J.) RAM GOPAL v. Sita Ram. 

268 P.L R. 1913 = 
20 l.C. 319 = 226 P.W.R. 1913. 

-8 92. proviso (2)— Interest— Negoti¬ 
able Instrument. 

When a suit is based on a Negotiable Inetru- 
ment which is a document of a forma! charaoter 
the existence of a separate oral agreement 
as to any rate of interest on which the 
instrument is eilout cannot be proved as pro¬ 
viso 2 to 8. 62. Evidence Act does not apply 
to the case. (Rattionn and Shah Din, JJ.) 
Kishore Chand v. Gurdtttamal. 

168 P L R 1911=82 P R 1911 = 
10 I C 815=162 P.W R 1911. 

-S. 92, proviso (2) — Interest — Promts. 

soty note silent —Oral agreement to j.ay interest 
—Negotiable Instrument Act, S. 80— Effect of. 

When a promissory note makes no mention 
regarding tho payment of interest oral evidenco 
is inadmiesible, to prove a contemporaneous 
oral agreement to pay interest. All that can be 
awarded to a plaintiff euing on such a promis¬ 
sory note is interest at 6 per cent per annum 
under 8. 60 of the Negotiable Instrument Aot. 
17 M.L.J. 286 J 18 C.W.N. 1260 ; 1 P.L.J. 71, 
Foil. (Findlay, A.J.C.) Yado v. BEBARILAL. 

S3 I 0. 242. 

-S. 92, proviso (2)— Interest— Mortgage 

— Subuquenl agreement. 

Proof of a separate arrangement regarding 
payment of interest ooDtradioting the terms of 
a mortgage-dood whioh provided tor no interest 
expreesly, is forbidden. 11 O.L.J. 39, 10 I C. 
196 ; 12 l.C. 396 J 6 O O. IB *, 11 0 0 39 Diet. 
tStuart, j.o.) Mir Mahomed Hussain v. 
MAHOMAD ASGAR. 30 LJ 462 = 

87 10.23=19 0 0,328, 
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EVIDENCE ACT (I of 1672), S. 92-Interest. 

“ ~ s - 92 > proviso (2) — Interest—Hundi 

silent about rate of interest - W hether oral evid¬ 
ence is admissible regarding interest. 

No evidence is admissible under 8.92 to 
ve an ora l contemporaneous oontract as to 
the rate of interest where tbe Hundi is silent 
about it. {Mullick, J.) BANWABI LAL v. 
Jaoar Nath Pbasad. 35 I. C. 431 = 

1 Pat. L J. 71 

Interpretation of documents. 

; Si. 92, proviso (0) and 96— Interpre- 

tat'on of documents—Description by boundary 
and name — Preference. 

If a document directly describee two sets of 
cir-umstances but cannot apply to both, evi¬ 
dence may be given to show to which set it is 
intended to apply, a description in a con¬ 
veyance, lease or other document by boun¬ 
daries overrides its desoription by name or 
outturn. (Saunders, J.C.) NQE CHO v Ml 
Ee 10 Bur. L T 245 = 36 I G 7 = 

(1916) 2 U.B R. 110, 

Kabuliyat, 

~—"— s - 92, proviso (1)— Kabuliyat—Proof 
°f A on-acceptance — Oral evidence . 

Where a kabuliyat executed and registered 
by a tenant is proved by the tenant in a suit 

there is nothing in the Evidence Act or tbe 
Registration Act to prohibit the landlord from 
showing that he Dever assented to or accepted 
the kabuliyat. (Fletcher and Duda, JJ.) 

Hemanta Kumar kjb v. Birendranath 
Roy Chowdhuby, 47 i.c. 1003 

T—:- s 92 . proviio (l —Kabuliyat—Stipu¬ 

lation not to be enforced, 

A kabuliyat with astipulation which tbe 
landlord has said is not to be enforced 
represents no real agreement between the 
parties and the tenant, oanuot be deemed to 
have given assent to it. (Mooherjee and 
Richardson, JJ.) NADIR Chand 8AHA v 

Bjrendra Nath Dutt Chaudhuri. 

27 I.C 126= 20 0 W N. 1C67. 

Landlord and Tenant. 

- S. 92 (4 i—Landord and tenant—Crea¬ 

tion ot tenancy by registered deed—Termination 
cf tenancy—Proof of. 

Even though a tenanoy has been created by a 
registered instrument the termination of the 
tenancy can be proved otherwise than by a 
registered instrument. There is no question of 
varying of modifying tbe terms of tbe lease in 
j=ueb a case. (Teution and Neiobould, JJ.) 

akhoy Kumar Gous v. Eradatulla k*zi. 

64 I C. 883. 

Lease, 

“3. 92, proviso (4)— Lease—Registered 
lease— Oral surrender—B. T. Act, S. 86. 

Even when the original lease is a registered 
one, a raiyat oan orally surrender his holding 
under 8. 86 of the B.T. Aot if it was not for ! 


EVIDENCE ACT (I of 1672), S. 92—Leaser 

a fixed period and ite possession is given up. 
28 0al. 266; 28 C.L J. 220. Ref.; 13 O.L.J. 
284. Diet. (Chatterjee and Duval , JJ.) PORAN 
Matia v. INDRA Beni. 84 I.C. 752 = 

47 Cal. 129. 

—-- Ss. 92, provisos 4 and 115 — Lease in 

writing - Oral agreement dispensing with certain 
conditions. 

An oral agreement dispensing with oertain* 
conditions (as to the neoe6sity for a notice of 
renewal) in a written lease is inadmissible. 
8uoh a statement on beiDg assented to by the 
lessee, amounted to either to modification oc 
reoissioD of the contract of lease within 8. 92 r 
proviso 4. The etatement did not amount to 
an estoppel on tbe part of the lessor, so as to 
preclude him from denying that the notice 
provided for by the lease had in faot been 
given. (Sanderson, C.J. and Woodyoffe, J.) 
MARZ D’CRUZ V JlTENDRA NATH CHATTER¬ 
JEE. 48 Cal. 1079 = 53 1 C, 684 = 29 G.LJ. 94. 

- S. 92, proviso (3)— Lease—Condition 

precedent—Possession. 

It is open to a Court to admit ovidenoe that 
an ijara pitta granted by a landlord to a ten¬ 
ant was intended to be operative only in the 
event of the lessee being able to obtain posses¬ 
sion of the leasehold property, and possession 
was a condition precedent to the attaching of 
any obligation upon the tenant to pay rent. 

(Richardson and Euda, JJ.) KAFILUDDIN 

Biswas v. Babdar ali. 51 I o. 918 = 

29 O.L.J 478. - 

- S. 92 — Lease — Commencement o1 

tenancy- Oral agreement to lease—Proof. 

8. 92, Evidenoe Aot is no bar to evidence to 
show the time of commencement ot the 
tenanoy under an oral- agreement to grant a 
lease. (1 looker jee and Roe, JJ.) KAILAS- 
CHANDRA BHAUMICK V REJOY KANTA 
LAHIRI. 60 I 0 177 = 22 G W.N. 190. 

- S 92, proviso '4) — Lease—Registered 

lease—Suit for rent — Subsequent correspond- 
ence varying rati of rent — Ratification — 
Defence. 

In a suit for rent on foot of a registered 
lease a plaintiff oannofc recover more than 
what was agreed to be paid uuder the lease as 
the terras of that dooument could not be con¬ 
tradicted or varied by subsequent correspond¬ 
ence whioh was not registered even though by 
that correspondence a binding agreement 
may have been made between the parties for 
altering the reDt payable under the registered 
sub-lease (Fletcher and Newbould, JJ.) 8HIBA 
Prasad Roy Chowdhury v. Samarendba 
NATH BOSE. 41 I.C. 431. 

-S. 92— Lease. 

Failure to register a lease oompulsorily 
registorable acts as a bar to the admissibility of 
evidence. In euoh oases, oral evidenoe if- 
totally exoluded. (Broadway and Abdul Qadir, 

JJ.) Lala Moti Sagas v. Dharha Mad. 

1922 Lah. 329 
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EYIDENGE ACT (I of 1672), 8. 92-Miatake. 

Mistake. 

- 8. 92— Mistakes—Description cf pro¬ 
perty—Reference to earlier deed 

Wbere od a renewal of a mortgage an item 
of property was misdesoribed and there was no 
property satisfying that description belonging 
to the mortgagor, reference to the earlier d^ed 
of mortgage is permissible to establish the 
identity of the disputed item. (Lindsay and 
Gokul Prasad, JJ.) Abdul Hakim Khan v, 
Ram GOPaL. 44 A ‘246 = 20 ALJ 53 = 

L R. 3 A 81 = 1922 All. it. 

-S 92. proviso (1) — Miala/ia —Mutual 

—Registered deed— Admissibility. 

Proviso (1) to 8. 92, Evidence Act, admits 
parol evidenoe of mutual mistake in a regis¬ 
tered mortgage-deed. (Saaasiva Aiyar and 
Napier, JJ.) KOTA China Mellayya v 
Kanne KANTI VEERIAH. 3t 1 C. 671 = 

3 L W. 081. 

-Si. 92, proviso (1) and 94 —Mistake 

in description—Evidence to prcve what was 
actually sold — Rectification under S. 31, 
Specific Relief Act. 

Under 8. 92, proviso (1) any fact may be 
proved either by the planlifl or by the defend.- 
ant which would entitle him to a deoree on 
the ground of mistake of faot or law. Where 
there ie a misdeeoription of the property sold the 
vendee can olaim a rectification of the sale-deed 
under 8. 31, Specific Relief Aot. The combined 
efleot of 8. 92 provieio (1) of the Evidence 
Aot and 8. 31, Speoifio Relief Act, is thM the 
defendant can resist a suit for possession on the 
ground that what was sold to him was d Cerent 
from what the ealj-deed contained. Tne fact 
that he is a defendant doep not disable him from 
setting up a plea which could have availed him 
as plaintiff. (Seshagiri Aiyar and Napier, JJ.) 
RaNGaSWaMI AIYANGaR V 80WRI AIYAN- 
GAR. 80 Mad 792=29 M L J. 2*9 = 

(1913, M.W.N. 448 = 29 I.C 688 = 

18 M L.T 73. 

-8. 92, proviso (1)— Mistake—Vested 

interest—Oral eviaence — Admissibility. 

To apply B. 92, proviso (1) it must be 
proved either that the legal requisite of a valid 
agreement did not exist or that there was no 
free ooneont or that the document does not 
express what was intended to be embodied in 
it. The proviso does not apply where the docu¬ 
ment roprpeentB what the parties intended to 
put into writing though it might not be in 
aooordanoe with what they intended to do. A 
party oannot bo permittod to show that an 
estato given under a document immediately to 
the grantee should vest in him only at a future 
time. A vendor oannot be allowed to show 
that the sale-doed oreated rights different 
from what it purports to oreato, A donor oan¬ 
not be allowed to prove that the gift' was 
intonded to* operate as a will. (Benson and 
Sundara Aiyar, JJ.) MOTAYTAPPAN v. 
PALANI GOUNDAN. 38 Mad. 226 = 

(1913) M.W.N. 65)= 20 I 0. 924- 

20 M L J. 290. 


EVIDENCE ACT / of 18721/ S. 92—Mort¬ 
gage. 

--S 92. proviso (1) — Mistake as to dat6 

—Tf atsign/e of mortgage-bond can show that 
the date is a misdescription. 

The assignee of a mortgage-deed oan show 
that the date mentioned in the assignment 
bond is a misdescription if lhere iB a mistake 
as to the date. 9 I.C. 729 Poll. (Benson and 
Sundara Aiyar, JJ.) NATESA PiLLAI v . 
MuNUSaWAMI NaICKEN. 13 I.C. 313. 

Mortgage. 

-S. 92, proviso (4) — Mortgage '.— 

Rcgisetred usufructuary mortgage-desd— Subse¬ 
quent unregistertd written agreement varying 
the mode in which rents and profits are to be 
applied by mortgages. 

Where there is an express and unambiguous 
stipulation in a registered mortgage-deed that 
the profits of the mortgaged property should 
belong to the mortgagee m lieu of interest, it 
canDOt bo varied or'contradicted by reference 
to preliminary negotiations or previous conver¬ 
sations or by evidenoe of a sub cqueut unregis¬ 
tered dooument. Effect must be given to the 
dooument as it stands and it is doi open to the 
Court to treat it as merely usufruotuary in 
form but creating a charge in faot. ( Lord 
Macnaghlen.) ABDULLABKBAN V. BaSBARAT 
HUSAIN. 38 All 48= 40 I. A. 81 = 

17 C.W N 2)3 = 13 M L T. 182 = 
(1913) M.W N. 131 = 17 0.L J 312 = 
13 Bora. L.R. 432= 17 I.C. 737 = (P G ) = 

23 M.L.J. 91, 

-S. 92, proviso (i) —Mortgage—Oral 

evider.ee showing payment of a leaser sum in 
full satisfaction. 

Oral evideuoe is inadmissible under 8. 92, 
proviso 4 of the Evideooo Aot to prove the 
defendant’s case that the plaiutiff agreed to 
receive a lesser sum in full satisfaction of the 
muoh greater amount whioh was due on the 
mortgages. (Macleod, C J. and Heaton, J.) 
JAGANNATH v. 8HANKAR. 44 Bora. 38 = 
31 1 C. 689 = 22 Bora L R. 39 

Also 48 I 0. 138 «F.B.) = 42 Mad. 41. 

-8 92 — Mortgage—Property mortgaged 

— Oral tvide nee as to—Admissibility of. 

Oral evidenoe ie admissible as to negotiations 
antecedent to execution of the mortgago instru¬ 
ment, showing what was intended to be ofiered 
and accepted as security was a ceriain anoestral 
share of tho mortgagor in the original estate 
whioh at the time of the mortgage was part of 
the separate account. 22 All. 149; 5 Bom. 
L R. 863. Ref. (Mookerjee and Buckland, JJ.) 

I Bepin Krishna Ray v. Jogeshwar. 

26 0 W N. 36 = 66 1 0. 348 = 3* CLJ. 286. 

-S. 92, proviso (2)—Mortgage—Default 

in payment—Agreement to take possession. 

B. 92 ie no bar to the proof of an agreement 
between the mortgagor and mortgagee that on 
the default of the mortgagor to pay the mort¬ 
gage money on the due date the mortgagee wae 
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EYIDENQE ACT (I of 1872/, 8, 92-Mort¬ 
gage. 

to take"pos3e39ion of the mortgaged property. 
(Mook*rjee and Cuming, JJ.) AFSARSHAIK v. 
8AURAVA 8UNDARI DASI. 4Q t C. 3?' = 

28 0 L.J 562. 

-3. 92. proviso (4)— Mortgage — Subse¬ 
quent oral agreement—Release of—Mortgagor 
from liability, 

A subsequent verbal agreement entered into 
by the mortgagee and mortgagors, the mort¬ 
gagee agreeing to hold eaoh of the mortgagors 
liable ooly for hia proportionate ehare of the 
mortgage-debt oontrary to the joint and 
several liability eontraoted under the regis¬ 
tered mortgage bond is inadmissible in 
evidenoe. Tbe agreement would be admissible 
only if it is evidenced by another registered 
instrument. iSand-rson, 0. J. and Mooker 

jee. J ) Krishna Charan Barm n v. 8*nat 

KUMARDAS. 44 Oal 161 = 23 O.L J. = 

34 I.G. 603 = 21 C.W N. 743. 


-Ss 92, proviso (4) and 58 — Mortqaqe 

—Oral agreement to taks less than what is due 
— Proof of admission in pleadings. 

A subsequent agreement by the mortgagee 
to take less than is due under a registered 
mortgage is an agreement modifying tbe 
terms of written oontraot and if it has to be 
proved, oral evidence is inadmissible under 
proviso (4) to 8. 92 of the Evidenoe Aot. Woere 
however suoh aa oral agreement ie admitted 
io the pleadings of the other party, proof of 
the agreement is dispensed with bv 8. 58 of 
the Evidenoe Aot. (Wallis C.J Oh field and 
Seshagiri Aiyar, JJ \ M'T.Lappa v. N»ga 
Ohetty 42 Mad. 41 =S5 M L J 553 = 

8 L. W. 822 = 21 M.L T. 400 - 48 I C 18 = 

(1918 M W.N. 719. 

-S 92, proviso (4) ^Mortgage — Agree¬ 
ment to taks lease' sum — Inadmissible, 

8. 92 (4) precludes evidence of an oral agree¬ 
ment to resoind a registered oontraot. 32 M. 
281 ; 9 I.O. 340 Ref. ; 23 M. 92 ; 23 B. 348 ; 30 
M. 231, Dist. An agreement whereby a lesser 
amount was agreed to bo taken or a different 
period was fixed in respeot of a registered 
mortgage would be a variation of the terras 
and would fall with'n 8. 92. A mortgage 
registered, oannot be oanoelled or rescinded 
either orally or by an uoregisterod endorsement 
on the mortgage-deed reciting that the bond 
was oanoelled and returned as the amount due 
was paid. 37 0. 589 ; 19 M. 288, Ref. 
(Seshtgiri Aiyar and Kumaroswami Sas- 
iri, JJ ) NAMAGTRl Ijakshmi AMMAT, V. 

Srinivasa aiyangar. 27 1.0. 263. 

--8. 93, provisos (2) and (4 ) —Mortgage 

by conditional site—Conversion into usufructu¬ 
ary tnortgige—Admissibility of oral evidence. 

Where evidence was adduced to prove that 
a mortgage by oondition&l sale was by agree¬ 
ment turned into an uaufruotuary mortgage, 
held, that the alleged agreement was not in 


EYIDENCE ACT (I of 1872), 8. 92-Negotla- 

ti ODB, 

the nature of one contemplated by proviso 2 
to 8 92 and hence evideooe of suoh ao agree¬ 
ment was inadmissible and also that as the 
mnr'gage was registered, no such agreement 
oould be proved except by means of a registered 
instrument under proviso 4. ( Piggott . 3.0. and 
Lindsoy . A J.O.) AJODHY* PRaSvDy. JAGA- 

dish Singh. 13 I G. 813 = 14 0.0. 321. 

-S 92, proviso i4j — Mortgage—Un¬ 
registered agreement 

A. B, mortgaged certain property to the 
plaintiffs C the third co sbarsr died and bis 
widow mortgaged her one-third share except a 
certain village to tbe plaintiffs. It was alleged 
by O’s heirs that there was an arrangement 
agreed upon afterwatd* by which the mortgagee 
was to take tbe profits of the village B and 
utilize them to repayments. Held , that the 
agreement was admissible in evidence and that 
the 8. 92 (4) of the Evidence Aot did not apply. 
( Sundar Lai, J.C ) Kedar 8INGH v 8AMAR 
SINGH. 10 I Q. 196. 

- S, 92 A)—Mortgage—Oral agreement 

as to terms of redemption—Admissibility. 

Where the parties enter into a coutraot, they 
can substitute another ra its place and the sub- 
situted oontraot i6 the one to be locked to, Dot 
the one whiob was first entered into. If the law 
requires that the substituted oontraot shall be 
made poly in a oertain way and in compliance 
with certain formalities such 89 writing and 
registration tbeo unlees it is so made, it cannot 
take effect and the old contract subsists* 
[Maung Kin, J.) U. KYO v. Mg PAN Yo. 

1921 Rang 102 (1). 

8 £2, proviso (4)— Mortgage — Oral 
agreement to forego interest—No discharge — 
Contract A t, 8. 63. 

An oral agreement between a mortgagor and 
a mortgagee whereby the latter agreed to 
forego interest for three years in consideration of 
the payment of principal sum in a lump within 
a certain date is inadmissible io evidence. 
There bemg no payment of the principal money, 
8 63 of the Oomraot Aot did not apD'y. 

(Twomry . C J. and Parbtt. J.) MAUNG BflWE 
Min V. THE CHETTY FIRM OF A M. 

43 1.0. 913. 

Negotiations. 

-S. 92 — Negotiations — Oml evidence 

regarding what took place at the time of deed. 

Where tbe plaintiff contended that tbe two 
documents which formed tbe foundation 
of ihe suit, formed a completed contract ; 
whilst the defendant vendor urged that it was 
odIv a provisional arrangement conditional 
to the preparation by a vakil of a formal dooa- 
m°nt evidencing the oontraot, held, oral evid¬ 
enoe to show what actually took place on the 
oooasion when the parties entered into the 
agreement relied upon by the plaintiff ie 
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EYIDENQE ACT (I of 1872), 8. 92—Negotia¬ 
tions, 

irrelevant and inadmissible. (Mr. Ameer, Ali ) 

Harichand Mancharam V Govind 
LUXMAN GOKHALE 41 M L J 608 = 

47 Bom. 3*8 = 98 C W.N 73 = 

83 I.A 23 = 17 L.W. f73 = 

32 M L T -PC 173 = 
L.R 4PC 84 =37 OLJ <43 = 

28 Bom L.R 531 = 1923 P.O. 47 (P C.) 

-8. 92 —Negotiation*—Express agree¬ 
ment—Terms not to be varied by evidence of 
preliminary negotiations. 

Where there iB an express and unambiguous 
stipulation in a mortgage deed that the profits 
of the mortgaged property should belong to 
the mortgagee io lieu of interest, it cannot be 
varied or oontradioted by referenoe to prelimi¬ 
nary uogotiationa or previous conversations 
Efieot must be given to the dooument as it 
stands and it is not open to tho Court to treat 
it as merely usufructuary in form but oreating 
a oharge in faot. (Lord Macnaghten) ABDUL- 
, LAHKHAN V. BaSH'R*T HUSSaIN. 

93 All. 48 = 

13MLT 182 

17 C L.J. 312 = 13 Bora L.R. 432 = 
17 1.0. 7a7*»25 ULJ.91 (P C.). 

-8. 92 —Negotiations —Extrinsic evid¬ 
ence — Tenancy — Lease—Existence of — Identifi¬ 
cation of properly. 

Where there is dispute as regards the identity 
aDd extent of tho land leased, tho Court can 
look at the correspondence that preceded the 
lease. I Ratique and Stuart, JJ.l 8 ita L Pua- 
bad v. Badbi Prasad. 20 A L J. 907 = 

1923 All 83. 

-- —S. 92 — Nego'iations — Oral evidence 

as to negotiations antecedent to mortgage—If 
. admissible. 

Oral ovideuoe is admissible as to negotia¬ 
tions antecedent to tho execution of the mort¬ 
gage-deed. to ehow that what was intended to be 
oflired and aooepted as seourity was a certain 
ancestral share of a property aud not one wbioh 
has been mentioned in th9 instrument. 
(M toh*rjee and Buckland, JJ ) Bkpin- 
KRI8HNA V. JOQKSWAR. 34 0 L J 236- 

25 0 W N. 36 

-8. 92 -Negotiations—Draft need pre¬ 
pared before execution of document — Admissi¬ 
bility of. 

Drafts prepared long before executing 
dooumonta are inadmissible to oonstrue docu¬ 
ments which are not ambiguous. (Benson and 
8undira Myar. JJ.l NARASIMHA Hkoahthi 
V. BILLA KESU PUJARI. 31 1.0. 843 - 

28 M L J. 637. 


Condition precedent. 

A person is not permitted to vary the terms 
of a written oontraot by proof of a oontempora- 
ooous oral agreement. Uoder 8 99, proviso 8 
a contemporaneous oral agreement to the efieot 
that a written contract was to be of no foroe at 

Vol. Ill—99 


EYIDENOE AOT (I of 1872), 8. 92-Oral 
Ag reeraent. 

ali and that it was to impose no obligation at 
all, until the happening of a certain event may 
be proved. It may be shown that the instru¬ 
ment was not meant to operate until the 
happening of a given oonditiou ; but it cannot 
be shown by parol evidence that the agreement 
is to be defeated on the happening of a given 
event. 95 C 401 ; 42 I C. 372. Ref. I Ryv?s and 
Ookul Prasad, J J.) ALI J*WAD t>. KULANJAN 
SINGH. 44 A 421 = 20 a.LJ 247 = 

L.R. 3 A 203=4 U.P.L.R A »B2 = 

1922 All 262. 

-3. 92 (31 —Oral agreement to make 

payment as condition precedent to enforcement 
of deed. 

An oral agreement to make a payment as a 
condition precedent to the enforcement of a 
registered deed of relinquishment can bo proved 
uoder 8. 92 (3) of tho Act. (Kanhaiya Lai, J.) 

badal Ram v. Jhulai. 63ic. h6 L = 

19 A L J. 816. 

-3. 92 —Oral agreement—Admissibility. 

If a dooument is formally drawn up, it 
would not be optn to the parties to adduce in 
proof of a contemporaneous oral agreement. 
18 O WN. 1261 and 9 Q.L.R. 601. Rof. 

1 Cuming , J.) MOTI BISWAS v Haripada. 

1923 Cal. 402, 

-- S 92, provisos (3) and (4 —Oral 

agreement — Condition precedent lo liability, 

Under provisos 3 and 4 respectively of 8. 92 
ol tho Aot an oral agreement constituting a 
condition precedent to the attaching of any 
obligation under the contraot, and a distinct 
subsequent oral agreement, modifying the 
written oontraot, whore the latter is not re¬ 
quired to be in writing and registered, oan be 
lot in and prove 1 \ Mookerfee and Fletcher, 

jj.) Dina Nath v Mktraram 

61 I C. 7fiS=33 CLJ 877. 

-8 92 (2i and (4) — Oral agreement — 

Share list — Registration. 

An oral agreement is admissible to prove that 
a deed oalled “8bare-liet” was not to beitreated 
as a partition-deed but merely as minutes of 
agreement and that a fresh formal doed was in¬ 
tended to be executed, But if the deed itself was 
intended by the parties to be the Goal partition 
deed, it is inadmissible in evidence unless it is 
registered. IKrishnan and Venkatasubbarao, 
JJ.) GUNDApANKNI v Kristnayya. 

16 L.W 784 = (1922) M W N 833 = 

1923 Mad 160 (1). 

-8. 92, proviso (3) —Oral agreement — 

Condition pre tdent tithe taking effect of a 
contract in writing—If admissible. 

Oral evidence is admissible to prove an oral 
arrangement tbit a dooument ahonld take efieot 
only on oortaln conditions happening. (Abdur 
Rahim and Btlunro. JJ.) MAHAL1NGA AIYAR 
U. HYDER 8AHEB. 1» I C 384 = 

9 M L T. 480. 


40 I.A. 31 = 17 C W.N. 233 
<191Bi M.W N. I»1 


Oral Agrecmont. 

8.82 proviso 1 3 )—Oral agreement- 



339 


CIVIL DIGEST, 1911—1923. 


340 


EVIDENCE ACT (I of 1872), 8. 92—Oral 
Agreement. 

- 8. 92, proviso IS)—Oral agreement— 

Condition precedent to the attaching of any 
obligation. 

Ad attempt to show that the agreement 
reduoed to wntiDg is not what it purported to 
be but something different, is opposed to 8. 92 
(3) of the Evidence Act but oral evidence of ao 
agreement constituting a condition precedent 
to tbe attaobiDg of an obligation under the 
instrument could be proved. ( Batten. J 0.) 
TATIA t). SAWANIA. 6 N L J 21 = 

1923 Nag. 185. 

-8. 92 — Oral agreement. 

Tbe interlineated words and figures in an 
ekrarnama were written after it had been sign¬ 
ed by the defendant. The plaintiff’s allega¬ 
tion was that there was an agreement made 
before tbe execution of the ekrarnama, whiob 
justified the additions to tbo document which 
do not alter it in the least but merely explain 
it. Reid, the efleot on tho document would be 
as if no alteration had been made, and the 
plaintiff would be entitled to produce oral evi¬ 
dence of the oral agreement 19 O.P.L.R. 33 
and 6 N.L.R. 1, Foil ; 44 Oal. 154, Foil. 

( Baltifax, A.J.C.) GANGA PRiSAD v. MOTI- 
RAM. 1922 Nag. 191. 

*-S. 92. proviso (3)— Oral agreement — 

Condtiton precedent—Proof of—Rale of interest 
—Evidence as to. 

Proviso 3 to 8. 93 of the Evidence Act is 
intended to embody tbo rule that when at the 
time of a written contract being entered into, it 
is orally agreed between tho parties that the 
written agreement shall not be of any force or 
validity until some condition precedent has 
been performed, parol evidence of such oral 
agreement is admissible to show that the 
condition has not been formed and conse¬ 
quently that the written oontraot has not 
become binding. Until that condition is per¬ 
formed there is in fact no written agreement at 
all. Tbe proviso oannot help a piff. who wishes 
to prove a separate oral agreement, as to the 
rate of interest between him and tbe plff. when 
the dooument provides for interest at a speoifio 
rate 20 A L J. 247, Bel. (Lyle, A J.C.) 
Habib ali Kh*n v. Lada ram Naray^n. 

9 O L J. 273 = 4 U P L R. <0 G i 69 = 

1922 O.idh 270. 

-8. 92 (4 )—Oral agreement—Satisfac¬ 
tion of mortgage. 

Oral oviaonoe of an agreement that a simple 
mortgagee under a registered mortgage-deed 
was to t»ke possession and to oolleot rents and 
pay the profits towards reduotion of the princi¬ 
pal is admissible. (Suniar Lai, J.C ) Kedar 
Singh v. Summer Sinoh. 10 10.196. 

-S. 92 (4 ) — Oral agreement . 

In the mortgage there was a forfeiture olause 
to the tff->ot that tbe mortgagor was to be 
debarred from redeeming tbe property after the 
expiration of two years from the date of the 
mortgage. A year afterwards the mortgagor , 


EVIDENCE )ACT (I of 1873), 8. 91—Pro¬ 
missory Note, 

said, he by a pyatpaiDg made over the land to 
the defendants who promised to allow redemp-- 
tion at any time. Held, tbe oral agreement 
could Dot be proved. ( Maur.g Kin . J ) U. KYO 
v. MG. Pan Yo. 1 Bur. L J 193 = 

192i RaDg. 102 (1),- 

-S. 92— Oral agreement — Proof of. 

Dekhan Agriculturists Relief Aot, 8. 10-A 
allows oral agreement to be proved. ( Kennedy 
and Raymond , J J.) Hambir Khan v. MURIJ- 
MaL. 13 S L.R 160 = 1922 Sind 39. 

-S 92— Oral agreeinent—Agreement to 

sell— Oral agreement to vary tetms—Admissibi¬ 
lity. 

Where the terms of an agreement to sell land 
are olear and formal aud a oertain sum of 
money was to be paid in four months, evidenoe 
of an oral agreement cannot be let in to prove 
that a big portion of the money was to be paid 4 
on the day subsequent to tbe agreement to sell. 
(Madgacnkar, A J.O.) KHEMCHAND RATAN- 
CHAND V. DHaLOMAL. 67 1.0. 19=> 

10 S L R. 180. 

Parol Agreement. 

--—8, 92, proviso (4 )—Parol agreement 

— Assignment of mortgage. 

An oral agreement between a mortgagee aDd 
the assignee of his interest whereby the latter 
was to pay tbe consideration for the sale to a 
third person to tho oredit of the mortgagee is 
an attempted roaoission of a oontraot required 
by law to be in writing by a subsequent oral 
agreement wbioh is forbidden by 8 92, proviso 
(i) and is inadmissible in evidence; nor oan a 
suit be based on it. 30 M 231 ; 32 M. 28 1 * 
Foil. (Abdur Rahim and Ailing. J J.) IYETABY 
8URAYYA V. NALAMILLI VfiNKANNA. 

9 I.C. 340 = 9 M.L.T, 326 

Plain Document. • 

-8 92, proviso (6) — Plain document — 

Extrinsic evidence. 

A party oannot alter the nature of a doou¬ 
ment olearly a sale-deed, after putting the 
sigoature, by adding something when it is 
registered, to make it mean something other 
than it really appears to be. When a dooument 
is olear, perfeody plain and straight-forwardi 
other extrinsic evidenoe of the relation of the 
language to tbe existing facts is unnecessary. 

8. 92, proviso 6 allows evidence to be put in 
only to explain tbe terms of a dooument then 
required. (Macleod, O.J. and Crump, J*) 
GANPAT RAO APAJI JAGTAP t>. BAPU 
TUKARAM. 44* Bom 710 = 

93 1.0. 574 = 22 Bom. L R. 831. 

Promissory Note. 

-S. 92, proviso (2 ) —Promissory note — 

Contemporaneous oral agreement—Admissibi¬ 
lity of—Onus, 

Oral evidenoe to prove that the defendant'a- 
liability on a promissory note executed by him 
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EVIDENCE ACT (I of 1B7J), S. 92—Pro¬ 
missory Note. 

and payable on demand, should cease by a 
specified date, is inadmissible under 8. 92. But 
as the defendant’s oase in evidence was that the 
promissory note was exeouted jointly by him 
and H as reoited therein, but that it was orally 
agreed that the advance to the defendant on 
the note, was on the arrival of a specified date 
to be held, as an advance by plaintiff (the 
payee) to H of a sum of money which plaintiff 
had separately contracted to advanoe to H on 
that date, and that the joint promissory note 
should be satisfied by a fresh note given by H, 
evidenoo of the agreement was admissible UDder 
8 . 92 (2i of the Evidenoe Aot. ( Lord Dunedin ) 

Motabboy Mulla v Mulji Haridas. 

39 Bora. 899 = 17 M L.T 402 = 28 MLJ. 399 = 
13 A.L.J. 5 49-190 W.N 713 = 21 C L J 307 = 

17 Bom L R. 460 = 2 LW 924 = 
(1919) M W.N, 922 = 29 I C. 223 = 

42 I. A 103 (P.0 ). 

-S. 92 —Promissory note — Agreement 

that money wis not to be demanded until settle¬ 
ment o/ accounts — Admissibility of. 

Where a pro-note is sought to be enforoed 
aooording to its tenor, it is not open to tbe defts. 
to let in evidenoo an alleged agreement that the 
pro-note wai exeouted only as security against 
an apprehended loss and that the acoounts had 
to be looked into at a later date so as to ascer¬ 
tain the rights of the parties before the pro-note 
oould bo enforced. (Lindsay and S'uart, JJ ) 
Sri Ram t> Firm of 80BHA Ram Gopal Rai. 

44 A. 921 -20 A L.J. 31S = L R 3 A. 493 = 
4 U P L R. (Ai 193= 1922 All 213. 

- S 92 —Proviso (3) Promissory note 

passed to safeguard the plaintiff against a proba¬ 
ble claim—Evidence is admissible to prove 
condition precedent. 

In a 6uit on a pro-note the delenoe was 
that the promissory note in suit was passed 
to scouro p 10. against any claim that might 
be made bv tbe prior mortgagees, wbo bad 
been paid off and from whom tbe defendant had 
failed to obtain a reconveyance and that the 
note was to be returned when tbe reconveyance 
was exeouted. Held, that the plea was as to 
tbo existence of a condition precedent and the 
same should be allowed to be proved aooording 
to 8. 92, proviso (9). 45 Bom. 1165, Diet. (Shah 
Ag» C.J. and’.Kemp, J.) AHMED 8AH1B BAPU 
v. TJbhaiya harsi. 

29 Bora. L.R 837 = 1924 Bora 44. 

-8. 92 —Promissory note — Oral evidence 

of purpose of loan. 

If an advanoe under the oral oontraot for 
sale is scoured by a pro-note, the making of the 
note does not ehut out the proof of the terms 
of the oontraot. (Rigg, J.) BA 8HEIN v. 
Emperor. 10 L B.R. 868 = 

13 Bur. L.T. 239-22 Or L J 721 = 

1922 L B. 10. 

Recltala. 

-8, 92— Recitals—8ale-deed — Variation 

of. 


EVIDENCE ACT (I cf 1872), S. 92-Sale. 

A vendor is not estopped from shewing that 
the consideration stated to have been received 
in the deed was not actually reoeived, 22 A. 317 
(P.C.); 2 Bom. L R. 553, Ref. to. (Richards, 
C J. and Tuaball, J.) Puthi v. Nand 
KISBORE. 23 I 0. 27. 

-S. 92— Ra tals—Necessity for mart 

gage, 

In a suit for sale on the basis of a mortgage' 
deed which was executed in lieu of a prior mort" 
gage-deed, not produced in the suit, oral evid* 
enco was admissible to prove the ciroumBtances 
when the mortgage-deed was executed to show 
that the mortgage was exeouted for a family 
necessity. (Ohamier, J.) RAM JAR SINGH v. 
Bhagalu Singh. 17 1C. 669 = 

10 A L J. 401- 

- S 92 —Recitals —Variance of. 

It is competent to the real purchaser under 
a 6alo deed to prove the payment of the pur- 
ohase-money by parol, even though it wa9 
expressed otherwise in the kobala. (Chaudhury 
and Cuming, JJ.) KSHETRA NATH adhikari 
v. DURGAPADA MANDAL. 92 1.0. 902. 

- S 92— Recitals—Partition—Variation 

of. 

In spite of the apparent tenor of a deed of 
partition parties may prove either that the 
partition, was incomplete or that certain pro¬ 
perties were reserved for future division. 
(Seshagiri Atyar and Dakewell, JJ ) DURAI- 
SWAMI KEDDIAR y. RAJA GOPAD REDDIAR. 

34 1 0 712 = 4 L.W. 329. 

-8. 92 - Recitals— Oral evidence to vary 

or contradict. 

8. 92 of tbo Evidence Act does not exolude 
evidenoe of an oral agreement whioh contra- 
diote, varies, adds to, or subtraols from not 
the terms of tbe oontraot, but eomo recitals in 
tbe oontraot itself. (Das, J.) MUKHI SINGH 
v. Kishun Singh. 91 1.0. 320. 

ReliDquIihraent. 

- 8 . 92— Relinquishment — Lease — Oral 

surrender, evidence of, is admissible. 

Where the lease is by registered instrument, 
oral evidenoo as to the surrender is admissible. 
(Chatterjee and Newbculd, JJ.) GOPAL CHAN¬ 
DRA v. Harendra Nath. 63 I C. 483. 

-S. 92, proviso (4) — Relinquishment — 

Under-raiyati interest, 

Whore an instrument regarding the creation 
of an under-raiyati interest worth less than 
Rs. 100 is registered, evidenoe may be given of 
au unregistered dooument to show that the 
intoroet wsb relinquished. (Teuncn and New- 
bould, JJ.) Borman Fakir v. Molla abdul 
AZIZ. 97 I C. 949. 

Sale. 

-8. 92, proviso (6)-Sate de d— Evid- 

iti’e show that gift was intended. 

Extrinaio evidenoo is admissible to show 
that a deed whioh is in form a deed of sale 
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EVIDENCE ACT (I of 1872), S. 92—Sale. 

with a receipt foe the consideration was in 
reality intended to operate as a deed of gift. 
(Lord Uicnaghlen). Hanifunnissa v. FaI- 
ZUNNISSA. 33 All 310 = 15 O W N. 521 = 

8 A.L J 373 = 13 C L J 610 = 
13 Bora L.R 391 = 10 M. L T 23 = 

. (1911) 2 M.W.N. 370 = 11 1.0, 398 = 

21 M L J. 1126 (P.C.). 

[Oa appeal from 27 All. 612.] 

-S 92 —Sale—Oral evidence to vary 

terms of—Safe or mortgage. 

It is not permissible to a person, who wishes 
to impeach a written document of sale, to 
assume there must have beeo an oral agree¬ 
ment to reoonvey and ti ask the Court to 
believe that there must have been a represen¬ 
tation made by the obligee to the obligor that 
the document would never be enforced as a 
sale-deed but treated as a mortgage. ( Macleod . 
C.J. and Shah, J.) Bai ADH\r u LALRRAI 
HlRACHAND. 21 Bom. L R. 239 = 

1922 Bom. 41. 

--——S. 92. proviso (4)— Sale absolute — 

Conditional sale—Contemporaneous agretment. 

Where the dooument cleariy indicates an 
absolute sale, no evidence can be admitted 
of any other contemporaneous unregistered 
agreement by the vendee in order to state that 
the sale-deed was in roality a mortgage and 
was not unconditional or absolute sale. 33 
All. 340. Expl. [Wallis, C.J. and Seshagiri 
Aiyar. J.) PUTTI HESHA AiyaR v. KUP 
PaCHar. 26ML T 291 = 10 LW 1- 

49 1C 699 = (1919, M W.N f>7. 

-— S, 92. proviso (4) — Sale—Mortgage — 

Unregistered agreement to reconvey—Whether 
admissible. 

A written agreement to reoonvey immove¬ 
able property not being registered though 
compulsorily registrable oan only operate as a 
oontraot, and in the absenoe of fraud, o«nnot 
be admitted in evidenoe to prove that a sale- 
deed was a mortgage-deed. (Pra<t J O and 
Crouch, A 3. C.) BilaWal v CHOTHKam. 

19 I.G 729 = 6 S L.R. 243. 

8cope. 

-S. 92 —Scope of—Deed unregietered 

and unstamped—Oral evidence — Admissibility. 

Where a partition deed entered into between 
the parties was neither stamped nor registered 
and the Court refused to admit it in evidenoe 
but took oral evidence of the terms of the 
partition. Held, that the parties having 
reduced their agreement into writing could 
not be allowed to give oral evidenoe of the 
contents of that written dooument or of the 
verbal terms agreed upon before ihe document 
WA9 executed. 19 Bom. L. R. 466. applied. 
[Mtars, C J. and Piggolt, J.) Jai Ram ^*S 
v. Raj Narain. 20 A L J 777 = 

L. R. 3 A. 833=45 A. 29 = 1922 All. 493. 


EVIDENCE ACT <1 of 1872), S. 92—Terras of 
the Contracts. 

-S. 92 — Scope — Unregistered amalna- 

mah — Oral evidence of settlement—Admissibi¬ 
lity- 

Where an amalnamah is inadmissible in 
evidence for want of registration, no evidence 
is admissible ou the question as to the persons 
for whom the settlement was made or as to 
the extent of their shares settled. (Chatter- 
ire and Newbould, JJ.) HEM Chandra u. 
8ASHI 3HUSAN. 63 I.G. 863. 

-S. 92— Scope — Acknowledgment in 

writing but unstamped—Parol evidence. 

Parol evidence is admissible to prove a debt, 
acknowledged in writing by the debtors, when 
euoh acknowledgment beiDg unstamped is 
inadmissible in evidence. 'Le-Rotsignol, J.) 
Tikhan Ram v. Lae,. 1922 Lah. 301 (1). 

-S, 92— Scope — Partition. 

Where an unregistered deed evidencing a 
partition oannot be proved, oral evidence of 
faotum of partition and nature of parties’ 
possession is admissible. ( Dhobley , A.J.fl.) 
LaXMAN BHAT v BANABAI. 64 1.0. 906. 

-S 92, provlio (3)— Scope, 

The oral agreement contemplated in 8. 92, 
proviso (3) only suspends the operation of the 
obligation and an oral agreement whiob is a 
defeasance would oontradiot tbe written 
agreement and would therefore be inadmissible. 

6 Cal. 433. Rel. (Mittro, A.J.C.l VlTHU 
JA1RAM v. AKARAM. 42 I 0. 372. 

-S. 92— Scope —“ Between the parlie 

meaning of. 

8. 92 applies to all parties to a document 
whether the dispute is between th9 parties on 
the one side and the other or between the 
parties on the same side. Parties on one side 
to a transaction cannot be allowed to show 
that the transaction though purporting to bo a 
sale was mortgage. (Pratt and Du kworth, 

JJ ) Maunq Tun Gy.aw v. M*ung po 
THWE. 1922 L.B. 37. 

Terras of the Contracts. 

-S 92 — Terms cf the contract — Contrac¬ 
tor shown to be agent. 

Where the question is whether a contracting 
party acts for himself or for his prinoipal, it is 
not one relating to the terms of the contract 
and parol evidence is admissible under 8. 92 
proviso. Prirna facie, a oootraot by a person 
in his own name without more is a cnn»r*ot by 
him as principal. 5 Cal. 71 Ref. to. (Walli*. O. 
O.J and Seshagiri Aiyar, J ) 80UT0 INDIAN 
INDUSTRIALS l>. MlNDI RAMJOGI. 

26 I C 822 = 27 M.L J. SOI. 

-8. 92— Terms of the contract—Parties 

to document. 

Held the landlord who gave or executed the 
receipt id question aod the tenants in whose 
avouc the ceoeipts were executed or to whom 
they were granted and who aaoepted thoBe 
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EVIDENCE ACT (I of 1872), S. 92—Third 
Parties. 


EVIDENCE ACT (I of 1672), 8. 92-Third 
Parties. 


receipts were parties therein. Further, the 
recitals in the reoeipts as to the period lor 
which tho pajments were made aud accepted 
do dearly evidence cue of the urine of the con* 
traot. Contracts of leasee are in their very 
nature founded upon executory consideration 
inasmuch as the payment of rent on the part 
of the lessee is to be made in future at the 
stipulated points of time to the lessor. There¬ 
fore the recital in the receipts that the pay¬ 
ments were made in discharge of tbe liability 
under the exeoutnry contract is recital of an 
essential term of the contract. [Waztr Hasan, 
A.J.C.) KUNWAR BEHAR1 LAIi v. Kalka. 

1923 Oudh 49. 

Third parties. 

-8. 92 — Thitd partis — Conveyance 

absolute—Oral evidence to prove a hans/er o / 
mortgage was inttnded—F)aud. 

Ab between the parties to an absolute con¬ 
veyance, Q. 92 ol the Evidence Act precludes 
tho giving of oral evidence to prove that the 
transaction was intended to be a mortgage only. 
Tbo English equity doctrine permitting 
evidence of aots aud oonduot of tbe parties to 
bo given in uvidenoe (or the purpoeo of ascer¬ 
taining the true intention ol tLo parties is not 
applicable to India in tho faoo of 8. 92. 27 
I.A. 68 Foil.; 4 B. 694 ; 9 C. 628 ; 16 M. 80 ; 
25 C. 601 ; 29 O. 256 ; 28 0. 289 Dissappr. 25 
M. 7 I 30 B. 119 Appr. 8. 92, however, applied 
as between the parties only. Wherever 
aooordingly evidence is tendored as to a tran¬ 
saction with a third party, it is governed not 
by the eeotion but by tbe ordinary rules of 
equity and good oonsoieooe. Where therefore 
a person takes a sale-deed knowing that a third 
person is the owner of the property and tho 
vendor is only a mortgagee and the intention 
of the parties is merely to transfer the mort¬ 
gage, oral evideDoe is admissible to prove the 
real Dature of the transaction, Semble. 
Even if 8. 92 applied to the ease, proviso (1), 
would admit the oral evidence, as it would be 
a fraud to inBi6t upon a claim to property 
arising oat of suoh a transaction, tbe claimant 
knowing that the true owner had never parted 
with it. ( Lord Shaw). MAUNG KY1N v. 
Ma BHWE LA. 49 Cal. 820 = 15 A L J. 828 = 

33MLJ 648-3 P > t. L W 189 = 
BL.W. 777 = 22 O W N 297 = 23 MLT 38 = 
27G.LJ 176 = 20 Bom. L.R. 278 = 
(1918) M W N 300=9 LBR 114 = 

11 Bur L.T 21 = 
42 I.C. 642 = 44 l.A 236 (P 0 ) 
[Reversing 28 I G. 111 = 
8 Bur. L T. 104 (PC)] 

--—B. 92— Third parties—Suit for pre¬ 
emption — Vendee ii can prove document was not 
a sale. 

In a suit lor pre emption on the footing on 
whioh the defendant had taken a deed of sale 
from the owner the vendee oan give oral evi¬ 
dence to show the document was not a sate. 
8- 92, Evidenoe Aot, does not apply as the pro- 


emptoris not a party to the written instrument 
or tbe representative of either cf tbe parties 
to it. ( Lindsay ar d Svlaiman, J J.) BbPLLAN 
Singh v. Kbusbi Fam. ■ 

21 A L.J 932 = L.F. 5 A Civ. 41 = 

1924 All. 229 (2). 

-S. 92— Third party, 

Whenever evdence is tendered a6 to a trans¬ 
action with a third party, it is Dot governed by 
8. 92 or by the rule of evidence wbiob it 
contains, and in 6Uoh a case accordingly the 
ordinary rules of evidence of equity and good 
conscience come into plsy unhampered by the 
statutory restrictions. iMacltccl, C J. and 
Crump, 'J.) TALAK CH,>ND EHERAJI V. 
ATMaRAAI KE8HAV VAIDYA. 

26 Bom. L.R. 818 = 1924 Beni £8 


-S. S2 —Thitd parties —Applicability — 

Sale or mortgage— Oral evidence. 

8. 92 oDly applies to parties to a document 
and their privies. In cases of tran6AOiions 
with third parties, the section has no applica¬ 
tion, and tbe ordinary rules of equity and 
good conscience come into play unhampered by 
BDy statutory reetriotioDS. 45 C. 320 P O. 
Ref. ( Shah and Marten, JJ.) GANU 
RamJI v. Bhau BAPUJ1PAT1L, 42 Bom. 612 = 

46 1.0. 662 = 20 Bora. L R. 684. 


- 92—Third parties—Evidence ad 

missible. 


The provisions cf 8. 92 exoludiDg oral evi¬ 
denoe do not apply to a case where one of the 
parties to the suit is not a party to the docu¬ 
ment about which oral evidence is proposed 
to be let iD. ( Teunon and Ntwbould, JJ.) 
Bukumari Debi u. Kaupada Mukerjee. 

49 I.G. 13. 

-8. 92— Third parly— Oral evidence — 

Proof ol oral transaction. 


Where tho whole oontraot is not embodied in 
writing and when that part of the oontraot 
relates to a party not a party to the dcoument, 
oral evidenoe to prove that part of tbo conlraot 
is admieeible. IWoodroffe and Carnduff, JJ.) 
Nathu Khan v. Bewak Koeri, 

9 10. 161 = 15 O.W.N. 408 


-8 92— Third parlies—Not affected. 

Tbe prohibition in 8. 92 of the Aot applies 
only to parties to a deed and not to outsiders. 
( Johnstone and Ratttgan, JJ.) Megharam v. 
MaKBAN LAL. 67 P R 1012 = 

126 P.L.R. 1912=13 I C. 667 = 

288 PW.R, 1912; 

---8b. 92 and 99— Third parlies—Bale — 

Evidence to show that transaction was a mort¬ 
gage — Admissibility. 


8. 99 of tbe Evidenoe Aot is an enabling 
flection ; 8. 92 is a difqnaliiyrag eeotion. The 
word * varying ’ in 8. 99 of tbe Evidence Act 
covers the same ground as the words ‘ contra¬ 
dicting, varying, adding to or subtracting 
from’ in 8. 92 of the Aot. 8. 99 provides that 
persons who are not parties to a dooument, or 
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EYIDENCE ACT (l of 1872), 3. 93—Third 
Parties. 

their representative in interest can adduce 
oral evidence to show contemporaneous agree¬ 
ment. 45 0 320 Erpl. (Sadasiva Aiyar and 
Napier, JJ.) KRISHNASWAMI AIYAR v. 

RIangalathammal. 53 1 0. 243. 

-S. 92 — Third parties — Parlies on the 

same side—Admissibility of oral evidence. 

i 8 92 of the Evidence Act merely prevents 
evidenoe being given to vary the terms of 
a document in a proceeding between the 
parties to the dooument and their represen¬ 
tatives. Two persons who are arrayed on the 
same side such as joiDt vendees can give 
evidenoe to vary the terms of the written 
instrument in a oontest among themselves. 
(Mittra , A.J.C.) RAJIB HUSAIN v. ZlNGARAJI. 

64 1.0. 962. 

-S 92 —Third parties—Real nature of 

transaction—Evidence of — Admissibility . 

8. 92 of the Evidenoe Act is ooufined to 
proceedings between the parties to the deed 
or their representative in interest and has no 
application to claims by or against third 
persons. Parties to a transaction whioh is not 
really an out and out sale are not estopped in a 
suit for pre-emp'.ioo brought by a third party 
from showing the real nature of transaction 
even when the dooument evidencing the 
transfer stands in the form of a sale-deed. 

(Kanhaiya Lai and Daniels, A.J.C.) BlSHU 
Nath Singh v. Baldeo bingh. 

47 1.0. 19i«=21 0 0. 165. 

-3a. 92 and 99— Third parties — 8ale or 

mortgage—Extrinsic evidence as to show real 
nature of transaction. 

Extrinsic evidenoe is admissible to show the 
real nature of the transaction both as against 
and in favour of persons not parties to the 
deed. To get at the real nature of the doou¬ 
ment, the Court has to look to the surrounding 
oiroumstanoes and subsequent oonduot of the 
parties in addition to the terms of the docu¬ 
ment. ( Piggott , J.C., and Kanhaiya Lai, 
A.J.O.) Baldeo Singh v. Puttu Lal. 

21 I.G. 69. 

-8, 92 —Third parties—Sale or gift — 

Extrinsic evidence to show real nature of 
transaction. - 

As botweeo persons not parties to a deed, 
extrinsio'evidence is admissible to show that 
an ostensible sale is really a gift. 23 A. 473; 
33 A. 340, Rif. (Kanhaiya Lal, A.J C ) ALLA 
BAK8H 0. HAJJIN IMDADI. 21 I.C. 60 

-Sa. 92 aad 98 — Third parties —Exclu¬ 
sion of oral evidence. 

8. 92 applies only to parties to the oontraot 
and not to a third party. A. pre emptor can 
produoe oral evidence to prove that an alleged 
mortgage is in reality a sale. (Lindsay. J.C. 
and Rafique, A.J.O.) MAJID\R BibI u. 
FA7.AL Karim. 19 I.C. 679-16 O.C. 9. 


I EYIDENOE ACT ;I of 1872), S. 92—Usage. 

-S. 92 —Third parlies—Oral agreement 

not conformed to in written deed of compromise. 

Where an assignment is in writing, oral 
evidence to vary or alter its terms is admissible 
at the iostanoe of third parties who impeach 
the transaction as fraudulent. 'Pratt. J.C. and 
Hayward, A.J.C.) Perumal v. MUHiMMAD 
ALI. 17 I C. 39-6 8.L.R. 107. 

Trade Usage, 

-S. 92, proviso (9)— Traie uiage — 

Contrast. 

Evidenoe of usage of trade applicable to a 
oontraot whioh the parlies making it kaew, or 
may be reasonably presumed to have known is 
admissible for importing terms into the 
oontraot respecting wbioa the instrument 
itself is silent. (Chaudhuri. J ) Joy LALL 
& Co. V. RlANMOTHANATH MurLTCK. 

35 1.0. 3 = 20 C W N. 365. 

--3. 92, proviso (5 — Traie wage— 

Commercial contracts—Oral evidence. 

The law recognizes the fact that merchants 
do not write all the terms of their oontraot but 
rely upm the knowledge and good faith of one 
another as to matters so well known that 
special reference to them would be burden¬ 
some and unnecessary and that they accord¬ 
ingly agree on many of the terms of their 
oontraot by mere silenoe. What the terms are 
must be shown by parol evidence. ( Sanderson, 
C J., Woodroffe and Moakerjee, JJ.) LaKURKA 
Coal Co., Ltd. v. Jamnadas. 33 I C. 838. 

Usage, 

-3 92 — Usage — Trade usage—Evidence 

of — When can be let in to va r y terms of written 
contract — Must not render contract insensible, 
inconsistent or unreasonable. 

Evidenoe of trade usage can be let in to 
vary terms of oontraot when it does not render 
oontraot insensible, inconsistent or unreason¬ 
able. ( Mookerjee, A.O J. and Fletcher. J ) 
Kasiram Pania d. Hdrnundroy FUL- 
CHAND. 23 C.W N. 854. 

-— -S. 92, para. 3 —Usaqe—Customary 

incidents of tenure, if proveaole to vary express 
provisions in a written contract, 

Where in dowl kabuliyat it was expressly 
provided that the tenancy is neither heritable 
nor transferable, no evidenoe of oustom under 
those heads are admissible under 8. 92 of the 
Aot. tQr*aws and Nrwbould- JJ.) MAHOM- 
MED AYYUDDIN RllA V. PRODYOT KOMAR 

Tagore. 43 Cal 359 = 61 I c 503 = 

2J C.W N. 13. 

-S 92. proviso (3)— Uiage— Writlen 

contract—E uidence. 

Toe more fact that the linage varies the 
apparent aontrao6 is not of itself suffinentto 
exclude the evidence. The test is, whether the 
incident if expressed in the written contract 
would mike it insensible or inconsistent or 
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unreasonable. (Alcokerjee. O.J. and Fletcher, 
J.) KASIRAM PANIA v. llUHNUNDROY FUL- 
OHAND. £8 1.0. 396-32 0 L J. 140. 

. .. 8. 92, proviso (5)— Usage — Interest — 

Fro-note—Liability, 

Under 8. 92 no oral evidenoe oan be giveu to 
Bliow that the interest mentioned in a pro-note 
is not payable and a ouatom or usage repugnant 
to or inconsistent with the terms of a pro-note 
cannot be proved. (Fox, C.J. and Tworney. J-) 
MUTHU ErULaPPA PILLAI V. VUMJKU 
THATHAYYA MAISTRY, 36 1 0 9t7 => 

10 Bur. L T. 242. 

Variation of Terms. 

-8. 91 —Variation of tetins—Oral evi¬ 
dence—Admissibility to prove variation of a 
registered instrument optionally registrable. 

A mortgage was made by plaintiff to defend¬ 
ant comprising 3 items of property for an 
advanoe of Rs, 99 and was registered. In 
.pursuance of tbis the mortgagee took possession 
of the first item and another property in lieu of 
the second item. Plaintiff paid into Court 
Rs. 99 and olaimed redemption ot the two items 
alleging that by an oral agreement the second 
item in defendant’s possession was given him in 
lieu of second item in the registered deed. 
Defendant pleaded inadmissibility of extrinsic 
evidenoe as regards item 2 and that the olaim 
with regard to this item was barred by limita¬ 
tion. Held, (1) that the plaintiff was entitled 
to lead evidenoe to prove the two faots, vie., 
that the defendant’s possession of the 2nd item 
was that of mortgagee and never adverse to 
him ; (2) that his right to possession was ter¬ 
minated by payment of Rs. 99 only tendered 
[Piqgott and Walsh, JJ.) Baidram v. Tika 
Ram. 39 All. 300 = 89 1 0 628 - 

13 A.L J 237. 

-8. 92— Variation of terms—Agreement 

complete m itself . 

A oontraot for sale of land was entered into 
by means of a writing appearing in the books of 
one of the parties. It was signed by both parties 
and witnessed. The defendant eaid that the 
agreement appearing in the book did not con¬ 
tain the whole of the agreement arrived at 
between the parties but there was an oral agree¬ 
ment that if anybody else per ohanoo offered 
more than Rs. 600 to the 1st defendant above 
th8 agreed amount before the expiry of (be 
period in the agreement, the agreement with 
the plaintiff was to bo treated as null aud void. 
Held, the evidenoe about the oral agreement 
was not admissible. It may very well be that 
a writing may be an iinperfeot agreement of 
whioh a Court cannot doer jo speoifio perfor¬ 
mance but if on the faoo of it, it cm aius all 
the terms wbiob would entitle it to be consid¬ 
ered as a perfect agreement which oould bo 
enforood, then undoubtedly no parol evidorioc 
oould bo adduood bo as to alter or add to its 
terms unless they came within one of the pro- 
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visos of 8. 92. (Maelcnd, CJ. and Crump. J.) 
Tukaram MaHaDAPPa v. Jagannath. 

1923 Bora. 236. 

-— S. 92 — Variation of terms—Oral agree¬ 
ment postponing payment, if cm be proved. 

In a suit on a pro-note payable on demand, 
the promisor oannot, under 8 92 (3) of the Aot 
lead evidence to prove a oonit mporaneous oral 
agreement by the promisee that the latter would 
not present it until be dieobarges an iooum- 
branoa on certain properly, (Ma leod, O J and 
Shah, J.) VI6BNU RaMCHANDRAu GaNESH 
Krishna. 43 Bora 1133 = 63 1 o. 673 = 

23 Bora. L R. 488. 

—-- S. 92, proviso (6 — Variation of ttrms, 

evidence to —Conduct —dale or mortgage — 
Intention of parties. 

Where a document is perfectly plain no 
extrinsic evidence is required to show in what 
manner the language of the doouments related 
to existing faots. There m*y be cases whore 
such extrineio evidenoe is r. qaired and it will 
therefore be admitted. Bui it oan only be in 
snob oases where the term-i of the doouments 
themselves require explanation and then evid¬ 
ence can be led within ihe restrictions laid 
down by proviso to 8 92 ol tho Evidence Aot. 
Where a dooument bas stood more than fifty 
years it is extremely und-sirable to allow evid¬ 
enoe to be led to show that the dooument is 
not what it appears to be on the face of it. 

(MacUod, C.J. and Crump, J.) Ganpathrao 
v. Bapu Tukaram. 44 Bora 7io=* 

68 1.0 374-22 Bora. L.R 831. 

-S 92 —Variation ot terms —Benami- 

dar obligor can't be ptoved the real obligor or 
obligee 

Where there is a written oontraot, the ob¬ 
ligor or the obligee might not give parol evid¬ 
enoe to shift bis liability or to seek bis remedy 
from a third person even though the faots were 
withio the knowledge o' the parties on the 
ground that tho obligor on record was only a 
benam.dar. 31 M. 46, R f, (J9 aman, J.) 
LAXMIBAI v. KE8HAV ANNAJI h3 I C 896 = 

18 Boro. L.R. 134. 

- 8 92 -Variation of terms-Instalment 

bond—Oral undertaking to waive prevision 
for payment ot whole on default —Inadmissible. 

A subsequent oral undertaking on the part of 
the oreditor to waive hie right to enforoe the 
payment of the whole amount on two succes¬ 
sive defaults of payments of instalments is a 
variation of the oontraot and is therefore inad¬ 
missible in evidence und<r 8 92 of tbe Evid¬ 
ence Aot. (Chitty and Walmsley, JJ ) Hara 

Kumab 8aba v. Ram Chandra Pal 

47 I C. 913. 

-— S. 92— Var a'ion of terms — p omis-rry 

nott-Eviaence to show lha ex iutanl was sure y 

In a suit on a prom story noie tho question 
whether the defendant-ereoutant of the note, 
signed it by way of security for others oanDot 



351 


CIVIL DIGEST, 1911—1923. 


352 


EVIDENCE ACT (I of 1872), 8. 92-Yarla- 

tion of Terras. 

be tried or determined except so far as itaffeots 
the qu> Biion of consideration. ( Chitty and 
Walrnslev, JJ.) DURQA CHARAN BOSE v. 
Lakbi Narain Bera. 47 I 0. 9l7. 

-8. 92 — Variation of terms—Evidence 

of motive. 

Where a ' Barga Kabuliyat ’ containing a 
number of terms had as clause that on failure 
of crops Rs. 25 per annum is to be paid : Held, 
that Under S. 99 no oral evidenoe oould be ad¬ 
mitted to show that the clause about payment 
of Rh. 95 was inserted solely for purposes of 
registration as it was nos so etated on the fact 
of the instrument itself. (Mook-rjre and 
Beachci oft, JJ.) BASIRUDDIN v AFSAKANESSA 
Bibi. 40 1.0. 833 = 21 C.W.N, 860. 

-8. 92 — Variation of terms—Mortgage 

— Splitting up of contract. 

Oral evidenoe to prove an agreement betweon 
a mortgagor and mortgagee having the effeots 
of splitting up iho contract oontained in the 
registered mortgage-bond is inadmissible. 
(Sanderson, C. J. and Mookerjee, J.) KRISBNA 
Cbaran Barman v. SaMat Kumar L)as 

44 Cal 162 = 2* G L J 24 = 
34 I.C. 603 = 21 O.WN. 740. 

-8. 92— Variation of terms — Sale — 

Agreement to reconvey. 

Whjre there is an out and out sale no oral 
evidenoe of a contemporaneous oral agree¬ 
ment varying the terms of the sale-deed or 
importing an agreement to reconvey as part of 
the same transaction is admissible 22 I.C. 4 ; 
12 All. 387 (P.O.), Foil, and 22 All. 149 (P.O.) 
Diet. (Scott-Smith and Le-Rossignol, JJ.) 
Mahomed Mir v. Faiz\l Hassan. 

74 P R 1918=4/ 1.0. 418 = 163 P W.R. 1918. 

-S. 92 — Variation in terms — Uncondi¬ 
tional promise to pay —Oral agreement to excuse 
payment in certain contingencies. 

Where in pureuanoe of a settlement of a dis¬ 
pute relating to a contract of sale, the oontraot 
was oaaoelled and the defendant gave an uncon¬ 
ditional promise in writing to pay a oertain sum 
of money to the plff. as unliquidated damages, 
held, in a suit by the plff. against the deft, on 
the promise to pay that the defendant cannot 
prove a contemporaneous oral agreement to be 
exoased payment in oertain oontinsenoies. 
(8adasiva Iyer and 8pencer } JJ.) 8UBB41YAR 
v. Kuppusami Iyer. 41 M L J. 841 = 

68 I.C. 758 = (1921) M.tf.N. 636. 

-3. 92— Variation of terms—Evidence 

of surrounding circumstances when admissible. 

Evidenoe of sarronuding circumstances is 
not admissible for contradicting the terms of a 
document. Recourse may be had to them only 
for the purpose of ascertaining and giving 
effeot to the intention of the parties in the 
dooumsnt itself. (Wallis, O.J. and Oldfi-ld, 
J.) Narasingerji t>. PANUGANTI Partha- 
8ARATHY. (1921) M.W.N. 819. 


EVIDENCE ACT (I of - 1872), 8. 92—Varia¬ 
tion of Terras. 

- S. 92— Variation of terms—Gift— 

Conditions—Introauction oft 

To introduoe a condition into a dooument 
(a gift deed) that is on the face of it uncondi¬ 
tional and absolute is to vary (he terms there¬ 
of within 8. 92. Oral evidence-is inadmissible 
to prove that a gift unconditional in its terms 
was revocable by the ponor if future services 
wore not rendered, tSpencer and Krishnan, 
JJ ) RANGA R»0 V . KlTBPRI a MM a L. 

42 1 0. 263 = (1917; M.W.N. 634. 

-S S2 — Variation of terms — Oral 

agreement releasing one of the joint promisors. 

Evidence is inadmissible to prove a contem¬ 
poraneous oral agreement between the promisee 
and one joint promisor that the latter is Dot 
liable under a promissory note. <Saoasiva 
Aiyor and Spencer, JJ.) SOBANALINGA 
MUDALI v. PaCHINAICKEN. 38 Mad 680 = 
14 M.L.T. 539=11914) M W N. 27 = 

22 I.C. 1 = 26 M L J. 113. 


-8. 92 — Variation of terms—Negotiable 

instrument — Signed as principal— Liability 
as surety—Oral evidence. 

A person signing a pro-note as prinoipal 
oannot prove by oral evidence that he was 
only intended to be surety. An unconditional 
undertaking to pay oaDnot be varied by an oral 
agreement under 8. 92 of the Evidence Act. 
(Benson and Sundara Atyar , JJ.) NARAS1MBA- 
MOORTH1 V. RAMASWAMY. 

(1913) M W N. 336 = 24 M L J. 91 = 
18 1.0. 696=13 M L T. 104. 


-Ss. 92 and 115 —Fariafton of terms — 

Oral evidence. 

8. 92 of the Evidence Aot should not be read 
aubjeot to 8. 115 of the Aot. In a suit for 
possession of property on the basis of a sale deed 
defendant pleaded an oral agreement whereby 
plaintiff had agreed to' return the sale-deed 
to defendant and to relinquish his olaim. Held, 

that by S. 92, the defendant was preolnded from 

proving the oral agreement and therefore the 
plaintiff was not estopped from proeeoutmg his 
suit by reason of suob agreement. 29 M 33b , 
36 O. 920. Ref. (Btnson and Ayling, JJ.) 
PlCBAMMAIt V. PONNAMBALA BHATTEB- 

lfl 1.0. 396. 


-8 92— Variation of terms— Sale- 

Rescission—Mutual consent — Parol evidence- 

The fact that parties to a sale-deed, duly 
exeouted and registered, subsequently rescinded 
it by mutual ooneent, cannot be proved by ora 
evidence under 8. 92 of tbe Evidence Act. 2 x>. 
547, Ref. (Sundara Aiyar and Ayling. 
BlJJUKALIiU PAPAKKA V. YEDDOIiA 
REDDI. 18 I 0 3”* 


-Ss- 92 and 99 — Variation of terms 

Sale—Evidence to proof gift. 

A party to what is on the face of it a eaJe- 
deed oannot in a suit with a person who is no 
party to the deed produce evidence to show 
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tion of Terms, 

that the deed was really a deed of gift. (Lyle 
and Ashworth, A. J.Cs.) ASHFA HUSSAIN v. 
Byed Nazir Husain. 6 o.L.J. 863 = 

83 l.G. 961 = 22 0.0. 222. 

--8. 92 —Variation of terms—Statement 

of deceased regarding revocation—Oral evidence 
as to—Admissibility. 

Oral evideuoe aa to statements alleged to 
have been made by a deoeased exeoutant as 
having the effeot of pcaotioally oanoelliDg a 
registered instrument cannot be admitted 
unless there are anomalous and suspioious 
oiroumstanoesalready inexistence. [Piggott, J.C. 
and Lindsay , A.J.C.) Mib Byed Hasan 
v. TYAB Begam. 26 I.C. 917 = 1 O.L.J. 891. 

---8. 92 — Variation of terms—Bond if 

writing—Oral evidence to vary terms—Execu 
ant claiming to be surety. 

Where a person has exeouted a bond as the 
debtor, he oannot adduoe oral evidenoe to prove 
that he was merely a guarantor. (Maung 
Kin, J.) Maung Kya v. Pebia Karupan 
CHETTY. 1 Bur. L.J, 157 = 70 1 0. 872 (1) = 

1923 Rang. 18 (2). 

-8. 92 — Variation of terms—Promis¬ 
sory note—Joint execution—Oral evidence to 
prove liability as surety. 

It is not open to one of the executants of a 
pro-note to adduoe oral evidenoe that be was 
a surety. (Young. J.) VELLIAN CHKTTY u. 
WOOMIDI VIBAMMAB. 29 1 0. 760. 

-8. 92 —Variation of terms — Hundi 

payable at sight—Contemporaneous oral agree¬ 
ment. 

A contemporaneous oral agreement that tbe 
whole amount of a hundi payable at sight 
should not be paid but a less amount, does not 
(all under the proviso to 8. 92 of the Evidenoe 
Aot and is inadmissible in evidenoe. ( Fawcett, 
A.J.C.) Firm of Kooverbban bukhanand 
u. Firm of Madan Das siroomab. 

49 1.0. 193=12 S.L.R. 70. 

8. 92 —Variation of terms—Promissory 
note-Summary suit-Plea of security. 

In a summary suit on a pro-note under 
O. XXXVIII, tbe plea that tho oontraot sued od, 
was a conditional agreement oannot be allowed 
as the oontraot embodied in tbe note is an 
unconditional agreement to pay and the objeot 
of tho pro-note is to show that the particular 
transaotion represented by the note is a 
separate transaction and the intention is that 
the remedies relative thereto should be sepa¬ 
rately pursued. (8 0.0 627, Foil.) (Crouch, 
A.J.C.) KlBHOMAL KlBOMAL v. VlBHINDAS 
8UKBRAMDAS. 9 I.C. 299. 

- -8* 93 — Extrinsic evidence—Identified 

tton of proverty. 

Where there is a dispute as regards the 
•dentity and extent of the land leased, the Court 
oan look at the oorrespondenoe that preoeded 

Vol. Ill—23 
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the lease. (Rafiqueiand Stuart, JJ.) BlTAL 
Prasad v. Badri Prasad. 20 A L.J. 907 = 

L.R. 8 A. 623 = 1923 All. 83. 

-—S. 93— Ambiguity—Evidence of con¬ 
duct. 

Obiter. —Where a lease is ambiguous, evidence 
of user under it may be given in order to show 
the sense in which tbe parties used the 
language and their intention in exeoutiDg tbe 
instrument whether the ambiguity is latent or 
patent. (1919) A.C. 533, 537, Ref. (Mookerjee 
and Panton, JJ.) Guru Prasanna Bbat- 

TACBARYA v. MADBUSUDAN CBOWDBUBY. 

26 O.WN. 901 = 64 I.C 824 = 

85 O.L.J. 87. 

-S. 93— Safe certificate. 

No evidenoe can be given to oontradiot the 
terms of a sale certificate but evidenoe may be 
admitted to interpret its terms when they are 
ambiguous and stand in need of explanation. 
(Mookerjee and Beachcroft, JJ.) Barbamdeo 

8INGB v. Ram NABAIN 8INGB. 

22 I.C. 280=19 C L.J. 182. 

-8. 93 —Parol evidence inadmissible 

when document is ambiguous. 

When the terms of a dooument are ambi¬ 
guous on tbe faoe of it, parol evidenoe is not 
admissible to prove the intention of the 
executant. (Shadi Lai and Jones, JJ.) 
Barkatramu. anantram. 31 1.0.632 = 

188 P.W.R. 1918. 

-S. 93— Bequest for ‘ Dharmarth \ 

Where the trust is for ‘Dharmarth’ without 
specifying the speoial oharity, oral evidenoe is 
inadmissible to prove that ‘Dharraarth’ was 
intended to mean only the maintenance of 

Langar. (Robertson and Rattigan, JJ.) GUR- 

DIT 8INGB v. SBER 8INGB. 

63 P.W.R, 1912 = 106 P.L R. 1912 = 

14 10. 247=78 P.R 1912, 

-8. 93— Language of document defective 

—Oral evidence not allowed. 

Where the language of a dooument is 
defeotive, oral evidenoe is not allowed under 
8 93 to supply the defeot. ( Wallis , C.J. and 
Oldfield, J.) NABASINGEBJI V. PaNUGANTZ 
Pabtbasartby. (1921) M.W.N. 519, 

-S. 93— Ambiguous expression — Evi¬ 
dence admissible to explain it. 

The expression ' moveables ’ does not inolude 
paddy and therefore evidenoe is admissible to 
prove that it was left undivided. tSeshagirt 
Aiyar and Bakewell, JJ.) Duraiswami v. 
Raja GOPAL. 34 I 0.712 = 4 L.W. 329. 

-8. 93 —Document not ambiguous, 

Evidenoe of tho oonduot of the parties is not 
admissible to prove the intentiou when the 
dooument is not ambiguous. (1911) A.C. 467, 
Foil. (Abdur Rahim and Sundara Aiyar, JJ.) 
President, Taluk Board, Peddapur v. 

CBILAKAMANI. 12 1.0, 148 = 

(1911) 2 M.W.N. 238. 



OIVIL DIGEST, 1911—1923. 


356 


355 


EVIDENCE ACT (I oi;i872>, 8. 84 

_—8. 9 i—Misdescription—Extrinsic *ui- 

dence. 

Oral evidenoe is admissible „o 9how what 
properties were really intended to be mortga¬ 
ged in a oase of misdesoription or mutual mis¬ 
take. IBanerjee and Walsh, JJ.l MaHABIR 
Prasad v. Muhamad Mashiyutullah. 

38 All. 103 = 32 I.C 174 = 14 A L.J. 15. 

—8. 94 — Admissibility of evidence — 

. • • ■ ^ . Mr 


Document not solely relied on by plaintiff. 

Where the plaintiff put in a certain docu¬ 
ment which wa9 quite dear in its terms but 
the plaintift him3elf was no party to it and did 
not rely upon it exclusively for establishing hia 
title. H eld, that under the oircumetances the 
plaintiff was not debarred from adduoiDg oral 
evidenoe in support of his contention. (Rattigan, 
and Scott-Smith, JJ.) GOPI KlSHEN u. GOPI 
RI3HEN. 27 P W.R. 1915 = 

27 1 0. 701 = 57 PL.R. 1918. 

-—8. 94 — Interpretation of document — 

Principle— Evidence. 

Where the language used is plain and applies 
aoourately to existing faots, evidence is not 
admissible for showing that it was not meant 
to apply to those faots. Where the words used 
are definite and unambiguous, the Courts 
must not travel outside the words used to 
found or oonfirm speculations, as to the parties 
to the dooument having in faot intended other 
than what they have said. (Spencer and 
Coutts-Trotter , JJ.) VELAPPA v. PALANI 

29 I.C. 201 ■= (1918) M.W.N. 329. 

-8. 94— Extrinsic evidence. 

Where the language of a document is dear 
and applies without difficulty to the faots of 
the oase, no extrinsio evidence oan be admitted 
for the purpose of afieoting its interpretation. 
22 A. 149, P.C., Expl. (Lindsay, J.O.) YAR 
Mahomed Khan v. baqar Khan. 

40 I.C. 491-4 O.L J. 313. 

-- 8. 91— Decree—Ambiguity as to rate 

ol interest. 

Where a compromise deoree provides for 
intereet at 2 per oent. but it is ambiguous 
whether it is monthly or annually, the Court 
may bear evidence as to the ordinary meaning 
of those expressions in dooument* of that 
nature. (Walmsley and Qreave a. JJ.) MOHA- 
med Maber Mahomed Mea v. Zafor 
MAHOMED. 62 I.C. 702. 


9h. 95, 96 and 97 — Relation to existing 


facte. 

Extrinsio evidence oan b3 admitted to show 
how the language of a document is related to 
exiiting faots or to faots which existed when 
the dnoument was written. tChatterjee and 
Riohardson, JJ.) Sital Chandra v. allen 
J. DELANNEY. Si I.C. 450-10 G.W.N. 1168. 

-Si 95 and »T— Ambiguity—Extrinsic 

ev idenee — Admissibility. 

Where the deaoription of property add ii 
saoh that one portion of it applies to the whole 


EVIDENCE ACT (I of 1872). 8. 96. 

of the houee but the boundaries given below 
apply only to a portion of the same and both 
read together do not apply oorreotly either to 
the whole house or to a portion of it, a case of 
latent ambiguity arises, Extrinsio evidenoe is 
admissible for the purpose of solving the 
question whether by the description of the 
property taken as a whole the intention was to 
convey the whole house or only a portion of it. 
(1 Vasir Hasan, A.J.C.) ABDUL GHANI v. 
ashiq Husain. 8 O.L J. 521 = 

„ 3 U P L.R, (J.O.) 93 = 1912 Oiidh 162. 

-Ss. 93, 96, 97— Mortgage—Erroneous 

description of the properly—Rectification of 
mistake. 

Where a mortgage deed by a mistake 
described the mortgaged property as beariDg 
Tauai No. 6607 but it was found that the 
mortgagor owned Tauai No. 9907, held, that it 
was open to the mortgagee to prove by 
evidence what the property actually mortgaged 
was and that the mortgagor oould not. claim 
any exoneration on the ground of misdescrip¬ 
tion of the property. ( Jwala Prasad and 
Ross. JJ.) MT. WAJIBUNN1SSA BEGAM V. 
VALM1KI 8AHAY. 71 1.0. 589 = 

1 Pat. L.R. 80. 

-S. 95 —Latent ambiguity removeable. 

When a description is partly oorreot and 
partly incorrect and the former part is 
sufficient to identify the subjeot-matter 
intended while the latter does not apply to any 
subjeot, the erroneous part will be rejected on 
the maxim that a false description will not 
hurt when it can exist with the subjeot itself. 
(Raymond and Madgaonkar, A.J.C.) NARAIN 
DAS v. TEKCHAND. 1923 8indh 42. 

-8. 96 —Latent ambiguity — Admissi¬ 
bility of evidence. 

When an instrument appears on its face to 
be free from ambiguity, but upon the endeavour 
being made to apply it to the persons cr tbiDgs 
indicated, it transpires that the words are 
equally applicable to two or more persons or to 
two or more thiDgs, this is called a latent 
ambiguity. In such a oaBe extrinsio evidence 
is admissible to resolve it. The principle that 
when an instrument contains an ambiguity, 
evidenoe of user under it may be given in order 
to show the sense in whioh the parties 
employed the language used applies to a 
modern as wall as an anoient instrument. 
(1919) A.C. 533 ; 1906 A.O. 92 ; 7 H.L.G. 650. 
Ref. ( Mookerjee and Chotener. JJ.) THE 
Chairman. Serajqunj Municipality u. 

the Chittagong Cot., Ltd. 86 o.L.J 2*2 = 

1913 Cal. 32 

-S. 96— Mortgage — Provision for pay¬ 
ment of revenue by mortgagee — Enhancement 
of revenue—Liability to pay — Admissibility oj 
evidence. 

Where a usufrnotuary mortgage merely pro¬ 
vides for the payment of revtnue by the 
mortgagee without indicating whether it 
meant the rivenui ai aioentd at the date of 
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the deed or as it might be reassessed from time 
to time, evidenoe may be given under S. 96 ol 
the Evidenoe Aot of faots to show what was 
meant. In the absenoe of a oontraot to the 
oontrary, the mortgagee will pay the revenue 
as assessed from time to time. The parties 
must have foreseen the enhancement of revenue 
within the period allowed for redemption. 
Evidenoe of this nature will, however, be 
outweighed by an express deolaration of the 
parties even two years after the execution of 
the mortRage-deed. {Lyle ond Ashworth, A. 
J. Os.) Farzand ali v. Badique Hussain 
KHAN. 54 I.C. 264 = 22 0 C. 270. 

-8s. 9B and 95 — Mortgage—Oral evid¬ 
ence— Mistake. 

In a suit for possession on a mortgage, oral 
evidence to prove how the description in the 
mortgage-deed is related to existiog facts is 
admissible under 8s. 95 and 96, of the Evid¬ 
ence Aot. 11 O.O. 93, D»st. ( Eanhaiya Lai, 
A.J.C.) RaDHA LaL V ANQUE. 

21 I.C. 429 = 16 0 0. 213 

- S 97 —Ambiguity in description of 

■land—Evidence, 

The ambiguity in the description of the land 
mortgaged, oan be removed by other evidenoe 
to show what lands were aotually oovered by 
the deed. ( Coxe and Chatterjee, JJ.) Ram 
Charan das v. arsad ali. 43 I.C. 721 . 

-8. P8 — Words used in a particular 

locality. 

Where a deed oontains words used in a 
particular locality in a particular sense, 
oral evidenoe is admissible to explain the 
meaning of those words. (Raflque and Stuart, 

JJ.) Chhiddu v. Messrs. Oabeu & Co 

63 1.0. 138. 

— • “ B- 98— Evidence as to meaning of a 

word—Extrinsic evidence oj usage, if admissible 
—(Ban) msaning of. 

Extrinsic evidence of usaro is admissible 
to interpret tho various words used in docu¬ 
ments whioh present no ambiguity prima 
facie. Evidence may be let in to show that the 
Bengali term (San) does not signify the 
Bengal year commencing from Baisakh but a 
difleront period applicable to Jalkar tenancies 
IMookttjee and Panton, JJ.) Raja Jyot 
Kumar v Jaou. 64 I. c 691 = 

34 0 L.J 160. 

-Ba. 101, 102 and 103. 

ADMISSION. 

ADOPTION. 

ADVERSE POSSESSION. 

AFFIRMATIVE OF A FACT OR ISSUE. 
ALLUVION AND DILUVION. 

ANCESTRAL PROPERTY, 

APPEAL. 

Assets. 

ASSIGNMENT 

Banker and customer, * 
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—Admission. 

Benami. 

CARRIER. ' 

Condition. 

Consideration. 

Criminal trial. 

Covenant for renewal. 

Custom. 

Damages. 

Date of birth 
Declaration. 

Discharge 

Dismissal from office. 

Ejectment. 

Exception to rule. 

Execution of decree. 

Execution of document. 

Fraud. 

Genuineness. 

Gift. 

Grant. 

Holder in due course. 

Insanity. 

Jurisdiction. 

Land acquisition. 

Legal necessity. 

Legitimacy. 

Limitation. 

Majority. 

Malicious prosecution. 

Marriage. 

Material alteration. 

Minority. 

Mistake. 

Mortgage. 

Negligence. 

Notice. 

novation. 

Objection to onus. 

Official Records. 

Omission to discharge Onus. 

ONU8 IMMATERIAL 1 

Pardanashin Lady. 

Partition. 

Possession, 

Pre-emption. 

Presumption. 

Recitals. 

Record of bights. 

SPECIAL AGREEMENT. 

Bpecial plea 
Tenancy. 

Title. 

Transferability of holding. 

Undue influence. 

Vendor and purchaser, 
will. 


Admission. 

- Ss. 102 to 108— Admission before Sub- 

Registrar as to receipt of conideration—Effect. 

The admission by a mortgagor, before the 
Bub-Registrar, that full consideration had 
been received threw the burden on the mort¬ 
gagor to prove that it did not pass in full. 

(Broadway and Wilberforce. JJ.) Ganoa Ram 
w. Rulia. 61 I.C, 901-2 Lab. 249, 
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EVIDENCE 1QT (I of 1872), Si. 101, 102. 103 
— Admission. 

- Ss. 101, 102 and 103— Admission— 

Thumb marks. 

Affixing of thumb marks to an entry to the 
effect that the exeoutants admitted their 
liability tor a certain sum of money would 
throw the burden of proving upon the exe¬ 
cutants, the oiroumstances whiob would 
free them from the liability. (Shadi Lai, J.). 
Ganda Ram v. Rehana. 64 I.C. 91 = 

8 Lah. L.J, 417. 

-8 a. 101 'and 102— Admission— Marri* 

age. 

Where defendant stated in a criminal case 
that the plaintiff was his wife, in a suit by the 
plaintiff to deolare that she was not the wife 
of the defendant, tho burden of proving that 
the plaintiff was married to him is on the 
defendant. (Scott Smith, J.) DAULATu. KHAN. 
81 P.L.R 1913 = 29 I O, 194 = 88 P.W.R. 1919. 

-S. 102 —Admission — Trespass—-Extent 

of • 

Where an enoroaohment by defendant on 
plaintiff's property is admitted by the defend¬ 
ant, the plaintiff need not prove the extent of 
the enoroaohment but is entitled to claim that 
the enoroaohment however small shall be 
removed, i Hallilax, A.J.C.) 80NBA v. 
DATTATRAYA. 6 N L.J. 89 = 1923 Nag. 192, 

-8. 101— Admissions shift onus, 

An admission though not necessarily oonolu- 
sive is sufficient to shift the burden of proof. 
(Skinner, A J,C.) Sakha Ram v. Shri Ram. 

10 1.0. 700 = 7 N.L.R. 23. 

Adoption. 

-8s 101, 102 — Adoption. 

In cases of an adoption by immature Hindu i 
widow the onus of knowiug that the lady 
understood the nature of the aot and its effect 
upon her rights is on the person setting up the 
adoption. 24 Bom. L.R. 726=1922 B. 218. 

-8. 101— Adoption—Onus on person 

setting up —Old adoption—Evidence of treat¬ 
ment by members of the family. 

Though the onu3 of proving old adoption is 
still on the person setting it up, the 3Vidence 
of treatment as suoh by members of the family 
helps a good deal in discharging the onus. 
(Mookerjee and Cuming, JJ.) KAILAS CHAN¬ 
DRA Nag v. Bijay Chandra Nag. 

36 O.L.J. 434. 

Adverse possession. 

— -8. 102 —Adverse possession—Burden of 

proof. 

Where the suit is resisted on the ground of 
acquisition of title by prescription, the burden 
of proof is not on the plaintiff but on the 
defendant to prove his adverse proprietary title. 
(Ookul Prasad, J.) RAGHA MAL v. abdus 
BATTAR. 1928 All. 863. 

--8. 102 — Adverse possession—Title by I 

— Onus on person setting up. 


EVIDENCE ACT ll of 1872), Si. 101, 102, 103 
—Affirmative of a fact or luae. 

When a person sets up his rights to the 
property by reason of adverse possession, the 
onus of establishing such right is on him. 39 
Mad 617 P.C. Foil, and 20 All. 192, overruled. 
(Walsh and Ryves, JJ.) Jai Ohand v. GIRWAR 
SINGH. 41 All. 669 = 32 I 0. 366 = 

17 A. L.J. 814. 

-8. 103— Adverse possession. 

In oases governed by Art. 141, if the 
plaintiff has established a olear title, the onus 
of proving adverse possession is on defendant. 
(Mookerjee and Chottner, JJ.) KHATUM v. 
Tulasi Charan das. 36CLJ. 472 = 

1923 0. 82. 

-8. 101 — Adverse possession — Person 

alleging must prcie. 

Person alleging adverse possession must 
prove it. (Mookerjee, A.C J. and Fletcher, J.) 
Bepin Behari Saha v. Charu Chandra 
Ghose. 38 O.L J. 192. 

-8. 102— Adverse possession—Landlord 

and tenant—Tenant setting up adverse posses¬ 
sion. 

Where a tenant sets up adverse possession 
against his landlord, and the Revenue Reoords 
show him to be a tenant, the onus is on him 
to show be is not a tenant. The Jonua is not 
discharged by the proof that the rent whioh he 
paid did not exceed the amount of the revenue 
and the ceases. (Martineau, J.) Ram Dasd. 
Chandi. 1923 Lah. 39 (1). 

-S. 102— Adverse possession. 

Onus of proving adverse possession lies on 
the person setting up. 9 O.L.J. 262 = 

1922 Oadh. 231. 

-S. *102 —Adverse possession — Joint 

Hindu family — Partition —Adverse posses¬ 
sion. 

In a suit for partition of a property whioh 
devolved upon the parties jointly, the onus is 
on the party alleging exclusive title to it by 
adverse possession to prove the allegations. 
(Lindsay, J.O.) Jagannath v. Kedar. 

* 24 I.C. 633. 

-8. 103 —Adverse possession—Mortgagor 

and mortgagee. 

The person out of possession must prove the 
nature of the transaction by whioh the person 
in possession obtained that possession This 
rule does not apply when the original relation 
of the parties is that of mortgagor and mort¬ 
gagee. The party who alleges that the said 
relation has ceased, must prove it. ( Ttuomey , 

j.) maung Cait Ton v. maung adng. 

17 I.C. 913 = 8 Bur. L.T. 161. 

Affirmative of a fact or issue. 

-Ss. 101, 103— Affirmative of fact or 

issue—Plea of Wagering Contract. 

Where a defendant pleads that the contract 
was of the nature of a wager, the onus lies on 
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BVIDENOB ACT (I of 1872), 8s. 101, 102. 108. 
—Affirmative of a fact or iisue. 

the defendant to prove it. (Macleod and Shah, 
JJ.) Rajmal Ram Narain v. Budan 
SAHEB. 24 Bom. L.R. 118 = 63 I.C. 943 = 

1922 B. 81. 

--Si. 101, 102 —Affirmation of a factor 

issue. 

It was for the land-lord to prove that the agent 
aoted outside the powers given to him. ( Ttunon 
and Newbould, JJ). Akhoy Kumar Gous v. 
ERADATULLA KaZI. 64 1.0. 883. 

--Ss, 102 and 103 — Affirmative of issue. 

From first principles, it is clear that the 
issue must be framed by the party who states 
the affirmative and not by the party who 
states negative. ( Carnduff and Ohatterjee, JJ). 
Hari Moni Debi v. Moli Sheikh. 

18 I.C. 80 = 16 0 W.N. 779. 

-S. 101 —Affirmative of fact. 

Where a surety-bond was executed on behalf 
of the managing member of a partnership 
whereby liability for loss arising in default was 
on tho surety, the loss is to be proved by the 
other partners. ( Abdul Raoof and Harrison, 

JJ.) Kashi ram v. Mt. Haro. 

4 Lah, L.J. 214=» 1922 L. 238. 

-S. 103 —Affirmative of fact—Limited 

owner—Compromise decree—Malabar law. 

Where a limited ownor like the karnavan of 
a Malabar tarwad compromises a case, the 
onus is on those olaiming under the compro¬ 
mise to show it is fair and binding on the 
estate. At the same time it is not obligatory 
on a limited owner to oontest a hopeless oase. 

( Oldfield and Ramesam, JJ.) 8UBRAMANIA 

Patter v. Kizhkkara Uthenanthil. 

16 L.W. 620 = 31 M L T. 484 = 
44 M L J. 896 = 1922 M. 319. 

-101 — Affirmative of fact—Hindu 

widow—Descent of property to — Onus of 
proving 

The onus of proving that tho property des¬ 
cended to a female, in her oapaoity of Hindu 
widow, lies upon tho person making the 
allegation. ( Wazir Khan, A.J.C.) Jaqmohan 
Binqh v, Ramdayal BlNOH. 61I.C.t88 = 

8 O.L J. 4. 

-8. 102 —Affirmative of a fact — Onus. 

Wher6 a defendant pleads 8occurrenoe of a 
faot, it is for him to prove that ooourrenoe and 
not for tho plaintiff to prove its non-ocourrenoe. 

( Lindsay, J.C.) Ali Muhammad Khan v, 
Sajjidi Bkqam. (33 I.O. 816 

Alluvion and Dlluvlon. 

--Si. 102 and 108— Alluvion and dilu* 

vien — Suit for possession —Onus, 

In a suit to recover possession of a oertain 
land as being a contiguous aooretlon to the 
other plots belonging to plaintiff, the latter 
must establish the nature of aooretion. (Flet¬ 
cher and Huda, JJ.) MAOOMBD A8HBAP v. 
UllBD ALL 49 1.0. 000. 
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EVIDENCE ACT (I of 1872), Ss. 101, 102, 103, 
—Appeal. 

Ancestral property. 

-8. 108 — Ancestral Property — Self- 

acquisition. 

In a joint Hindu family where there is a nu¬ 
cleus of ancestral property with the assistance 
of whioh subsequent acquisitions have been 
made, tho burden of proving that any parti¬ 
cular property is separate, lies on the person 
who asserts it, ( Lindsay and Daniels, JJ.) 
Bukhnandan u. Brijnandan. 1923 A. 374. 

-S. 102— Ancestral property. 

The onue proband i of showing that oertain 
property is ancestral lies on the party assert¬ 
ing it. 12 C. W.N. 1049; 35 C. 1C39; 18 
M.L J. 379 Foil. (Raitigan and Shadi Lai, 
JJ.) Mohammad Umar v. Nawab Din. 

217 P.L.R. 1914 = 24 I.C. 078 = 

127 P.W.R, 1914. 

Appeal. 

—: 8. 102 —Appeal—Balance of probabi¬ 
lities—Onus on appellant to show judgment 
appealed against is tvrong. 

In appeals the burden of showiug that the 
judgment appealed from is wrong lies upon the 
appellant. If all ho can show is nioely 
balanced calculations whioh lead to equal 
possibilities of the judgmont on either the one 
side or the other being right, he has not suooeed- 
ed. (Lord Duckmaster,) Nadakishore 
MANDAL V- UPENDRAKISHORE MaNDaL. 

20 A.L J. 22 = 26 G W.N. 322 = 
35 O.L J 116 = 42 M.L.J. 233 = 
(1922) M.W.N. 93 = 24 Bora. L.R. 846 = 
IB L.W.-417 = L.R. 8 P C 77 = 
30 M.L.T. 234 = 3 Pat L.T. 311 = 

1922 P C. 39. 

- S. 102 —Appeal—Onus on appellant of 

showing that decree appealed is wrong, 

The onus of proving that the judgment and 
deoree appealed against are wrong is on tho 
appellant. (Woodroffe and Cuming, JJ ) Tara* 
MONI CHAUDHURANI v. GOPAL DaS CHAU* 
DHUBY. 69 I.C. 182, 

-8.102— Appeal—Onus on appellant to 

show judgment is wrong. 

It is inoumbent on an appellant to show that 
the judgment appealed from is wrong but if the 
decision of the lower Court is purely arbitrary, 
unsupported by any reasons, the appellate Court 
oan oome to its own oonolusiona. (Broadway 
and Marlineau, JJ.) Firm OF PBOBHU Dial 
Banwabi Lal of Delhi v. Dina Nath 
Kapur. 1922 Lah. 127. 

-S. 103— Appeal—Proof of wrong judg¬ 
ment. * ** ' ° ' 

The appellant must show that the judgment 
appealed from is wroDg. (Rattigan and Qeotl- 
8mith, JJ.) Ghulam Nabi v. allah Din. 

241 P.L.R, 1919 = 10 1 0. 064 = 
148 And 104 P.W.B.1919. 
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EVIDENCE ACT (I of 1172), Ss. 101, 102, 103, 
—Aiseti. 

Aiseta- 

-8. 102 — Asset:—Extent of. 

Where a deorea is passed against the legal 
representative of a deceased person the onus of 
showing the extent of the assets he received 
and the application thereof is on the legal re¬ 
presentative when the decrer-holder proves that 
he had aotually received ‘cine Meets. 30 M. 
454, 2 I.C. 18 ; 12 I.C. 253 ; 26 M. 35 Foil. 

(Sadasiva Aiyar and Mocre, JJ.) Rajah OF 
Kalahasti v. Prayag Dossjee Varu. 

30 M L a. 391 = 39 I.C. 221 = 
(1916; 2 M.W.N. 92. 

Assignments. 

--8. 103 — Assignment — Equities—Proof 

that assignment is free from existing right. 

The onus is on the assignee to prove that 
the assignment is free from an existing light. 
(Spencer, Coutts-Trotter and Napier, JJ.) 
Venkata Qubbiah Cbetty v. Bubba 
NAIDU. 18 M L T. 533 = (1919; M W N. 822 = 

31 I.C. 152 = 2 L.W. 977 

Banker and Customer. 

-S. 102 — Banker and customer — 

Deposit of money—Burden of proof. 

The burden of proving that money was 
paid into the bank is on the constituent and 
the burden is discharged when it is shown that 
money was made over to the oaehier or some 
employee of the Bank authorized to receive 
money and it is not necessary either to allege 
or provo fraud on the part of the Bank officials. 
(Fox, O.J. and Parted, J.) Manikjee PALON- 
jee v. Nederlandsche Handel. 

34 1.0. 176 

Benaral. 

- S. 101 —Benami — Onus on person 

claiming against tenor of deed. 

. In Benami, onus is on person olaiming 
against tonor of deed. (Mosherjee and Rankin, 
JJ.) ABDUL LaTIF KAZI v. ABDUL HUQ 
KAZI. 28GW.N 62 = 1924 Cal. B23. 

-Ba. 101, 103 —Benami— Onus on parly 

alleging. 

co Primarily the party alleging that a person is a 
benamidar is bound to prove it. (Newhould and 
Cuming, JJ.) TuKt Miah v. Babin 
Chandra Mazumdar. 192s Cal. 292 (2). 

-S. 101— Benami, 

In India, Benami transactions are familiar ; 
the onus is on a parson who sots up that it 
is sham. (Mookerjte and Chotsner, JJ.) 
Promode Kumar Roy t>. Kali Mohan 
SAHA. 10 O.L J. 896-27 C.W.N, 808- 

1921 Gal. 228. 

-S. 108— Benami. 

The burden of proving that a conveyance 
standing in the name of one person is benami 
lot another lies on the person who eo raises 
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— Benami, 

plea of benami. (Mookerjee and Cuming, JJ.) 
Jasoda Lal Pal v. Balaram Poddar. 

85 C.L J. 589 = 1922 Oal. 188. 

-Ss. 102 and 103 — Benami— Considera¬ 
tion-Recital of payment in Kobala — Presump¬ 
tion. 

In a suit for possession on the basis of a sale- 
deed the vendee has to provo his title where 
the vendor who is in possession pleads that he 
is only a benamidar. The vendee shows a 
prima facie title by producing and proving bis 
oonveyanoe which contains a recital of the 
reoeipt of consideration. In suoh a oase, the 
onws is upon the vendor to show non-payment 
of considerstioD. (Jenkins , O.J. and N. Chat- 
terjee , J.) DURGA CHARAN CHANDRA V. 
KHORDA COY., Ltd. 29 I.C. 696 = 

20 C.W.N. 234. 

-S. 103—Benami — Money paid by 

another. 

Where property is purchased in the name of 
another the burden of proving that the purcha¬ 
ser has no benofioial interest in the property 
and that the purobase is really benami lies on 
the person alleging it. Payment of money by 
one and purobase in another’s name does not 
establish a benami transaction if the payer 
intended to benefit the ostensible purchaser- 
(Kensington , C.J. and Shah Din, J.) Mahi- 
ditta mal v. Mrs. Nicholson. 

183 P.W.R, 1913 = 19 1.0.770 = 

224 P.L.R. 1913.- 

-3. 102—Benami —Nominal sale. 

The burden of proving that a sale is nominal 
lies primarily on the person alleging it, but 
where the vendee can produce none of the- 
dooumenta whioh form the basis of his oase and 
there is no satisfactory evidence as to posses¬ 
sion, tbe burden of proof is thrown on him. 
(Wallis, C.J. and Phillips , J ) RAGHNATHA- 
CHABI V- ABAYAMUTHU AIYANGAR. 

34 1.0, 617. 

-Ss. 102 and 103—Benami —Sham 

transaction— Onus— Sale-deed — Non-delivery 
of possession. 

In a suit for a declaration that a sale-deed 
was a nominal transaotion the burden of proof 
is on the plaintiff to prove any oircumstaDoes 
relied on for the purpose of showing that the 
•ale was not real and honest. Tbe question 
whether possession passed under the sale to the 
vendee is a materia] faotor though not a deoisive 
oiroumitance. Even here the onus is on the 
plaintiff! to prove that possession did Dot pass 
and not on the defendant to show that posses¬ 
sion did pass. (Sundara Aiyar and Sadasiva 
-Aiyar, JJ.) 8AMA LAXMIAH CBETTY v. 
MANIKKA Chetty. 18 1.0- l*9i 

-8|, 101, 103—Benami—Onus of proof 

— Sale by husband in favour of wife. 

When a sale-deed executed by a huiband in 
favour of bis wife is challenged as a benami 
transaction, the onus is upon the person- 
challenging it to prove by evidenoe that th«» 
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EVIDENCE ACT (I 011873), Bi.101, 102, 10 
—Bee ami. 

apparent state of things is not the real state 
of things. Mere suspicion does not amount to 
proof. The mere faot that the husband 
continued to live in the house or that he had 
some debts is insufficient. The production of 
the ealo died from one’s custody is sufficient 
proof of his title unless and until some 
evidenoe is adduoed by the other eide to 
disprove it. (Mullick and Kulwant Sahap, JJ.) 
PURAN MAL v. MT. DlLWA. 

4 Pat. L.T. 84=72 I.C. 1003 t2) = 

1924 P. 33. 

-S. 103 — Benami. 

Where a deed is in the name of a defendant 
the burden is on the plaintiff to show that it 
is a benami transaotion. ( Coutts and Das, JJ.) 
Rampali Raut v. Mahanth Hanuman 
SABAN, 1 P.L R. 238 = 1923 Pat- 142- 

1923 P. 203. 

Carrier. 

-S. 103 — Carrier— Railway Risk Note 

Form B—Lose of goods—Burden of proof. 

If tho plaintiffs wish the Court to bclievo 
that there was wilful negleot or theft by 
railway servants, it lies on them to prove the 
faot. In the absence of proof of wilful negleot 
or theft by railway servants the administra¬ 
tion is to bo held free from responsibility in tho 
case of a risk note in Form B. If, however, 
negleot or theft by railway servants is proved 
the administration will esoape liability for 
loss, if proof is given of robbery from a running 
train. (Qeott , C.J. and Hayward, J.) B. B. 

and 0. I. Railway v Ranchhodlal. 

43 Bom. 769 = 52 10. BIB- 
21 Boro. L R. 779. 

-8. 101— Carrier — Bill of lading— 

Shortage — Burden of proof on plaintiff. 

Where a bill of lading expressly states 
“ Weight, oontonts and value when shipped 
unknown ” the onus of proving shortage to the 
goods khippad is on tho person asserting it. 
(Krishnan . J.l Bubramaniya CHETTY v. 
The British Indian Steam Navigation 
Company. 17 L W. 908 = 1922 Mad 12) (l). 

-B, 102 — Carrier. 

Liability UDder Railways Act for wilful 
neglect aDd default on the part of Railway lies 
on the consignor. (Jwala Prasad, J.) G.I.P. 
Ry, Coy, v, Jitan Ram. 8 P L.T. 220- 

1952 P. 17. 

8, 103—Carrier—Bi/1 of lading — 
Condition of goods. 

In a suit for damages on the ground of 
damage done to goods shipped, the bill of lad- 
ing is prima facie evidenoe that the description 
of the goods therein with the aotual oondition of 
the goods. If the shippers want to esoape 
liability, the onus is on them to show the 
goods were in a damaged oondition when ship¬ 
ped. (Robinson, O.J. and May Oung, J.) BlBBY 

Brothers v. Charles Gowie a Go. 

1 R. 146 — 1(24 Raeg. 28 


EVIDENOE ACT (1 of 1872), Si, 101,102, 
103—Consideration. 

-8. 102 —Carrier—Bailment— Loss of 

goods—Onus on bailees. 

In a suit for damages for loss of goods 
entrusted to a bailee, tbo burden of prool lies 
on him to show that euoh care as a man of 
ordinary prudenoe would have exercised, was 
taken by him. (Pratt, JJ.) Mauing Po 
THaIK v. Maung Tha Byaw. 

1923 Rang 74(2), 

Condition. 

-S. |102— Cotidition — Mortgage — Opera' 

tion of. 

A person, setting up a oondition that a 
registered mortgage-deed should not operate 
till the whole consideration money is paid, 
must prove it. ( Mullick and Jwala Prasad, 
JJ.) Makkan Lal v, Hanuman Baksh. 

1 P.L.W. 280 = 38 I.C. 677= 2 P.L J 168 

Consideration. 

- Si. 102 and 103 — Consideration — 

Execution and registration of bond. 

Mere exeoution and registration of bond 
without any other proof is not oonoluoive to 
prove that consideration passed betwetu the 
parties. Oral evidenoe to explain the purpose 
of a registered deed purporting to be a bond ie 
admissible. (Sir John Edge ) LaLU 8ahi v. 
RAJBANS BOARTHI. 24 M L J. 80S = 

13MLT, 19-1 = 18 Bora. L.R. 442 = 
(1913) M W.N 135 — 17fI.C 842 = 

17 C.L.J, 284 (P C.). 

-8. 10l-~ Consideration — Prtmissory 

Note—Failure of consideration — Defendant 
when entitled to a decree on plaintiff's eviaence. 

Though the onus of proving want of conside¬ 
ration ie od deft be can avail himself of the 
plflo.’ Btatemonts from the wituers-box, leading 
to the inference that no consideration passed. 
(Mears, C.J. and Bamrjee, J.) Kunwar 
Muhammad Bhafi Khan v. Kunwar 
Muhammad Mohazzam ali Khan. 

67 1.0. 881 = 4 U.P.L.R. (A.) 46. 

— — 8a. 102 aod 103— Consideration — 
Emission— Onus— Recitals— Presumption. 

The reoital of reoeipt of ocnBidoration in a 
mortgage dooument ie prima facie evidence of 
its having passed not ooly against the mort¬ 
gagor but also persona claiming under him 
subsequent to the dato of mortgage. ( Richards, 
C.J. and Tudball, J.) BADU v. 8lTA RAM. 

16 All. 478 = 29 I C. 426 = 12 A.L.J. 806. 

-Bi. 102 and 108 — Consideration — Exe¬ 
cution admitted by mortgagor but denied by 
transferee — Onus. 

In a suit on a mortgage against the mortga¬ 
gor and his transferee the mortgagor admitted 
exeoution but denied consideration and tho 
transferee denied both exeoution and consider¬ 
ation ; held, that the burden of proving the 
payment of ooDsideration lay upon the plaintiff. 
((Karamal Husain and Tudball, JJ.) BALUK 
SINGH V, AJUDHYA PEBSHAD. 

18 I.C. 121-10 A.L.J 106. 
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103—Consideration. 

-8 102—Consideration—Mortgage. 

Tht (act that a usufructuary mortgagee 
took no steps to reoover possession of the mortga¬ 
ged property until the last day of the limita¬ 
tion raises a presumption that he did not 
oonsider himself entitled to it ; and therefore, 
the Oourt below was justified in saying that 
the burden of proving consideration lies on the 
mortgagee. ( Stanley . G.J. and Banerjee, J.) 
Behabi v. Ramchandar. 33 All. 483 = 

10.I.C. 927 = 8. L.J. 368. 

-Ss. 102, 103 —Consideration — Recitals 

in bond—Denial of execution found to be false 
— Inference) of consideration. 

In a suit to enforoe a bond the defendant 
denied execution as well as consideration. The 
Court found that the bond was genuine and 
from.the reoital therein drew an inference that 
the bond was supported by consideration. 
Held, that there was no error of law committed 
by the lower Court. ( Newbould and Panton, 
JJ ) Jadu Mondad V. Jagendranath 
Banerjee. 1923 C. 319 (1). 

-3. 103 —Consideration and good faith . 

Good faithand valuable consideration gives an 
assignee of dooument of title right of stoppage 
in transit but the onus of having good faith 
and valuable consideration is on the assignee 
himself. (Sanderson, O.J. and Richardson, J.) 
Rash Behari karuri v. Narain Das 
DORIDAD. 27 C.W.N. 231 “ 

SO 0. 899 = 1923 Cal.>182. 

-8 102 —Consideration, — Recitals in 

sale-deed. 

Where a mortgage dooument was exeouted 
by the father of the delt. and contained a 
reoital that the consideration had been received 
by the exeoutant, the burdeu lay upon the 
executant or his representative to prove that 
the reoital was untrue and to satisfy the Court 
how he became a party to a dooument which 
contained an untrue reoital of this description. 

( Mookerjee and Rankin, JJ.) BENOY BHU- 
shan Roy v. Dhirendra Nath Dey. 

74 I.C. 178 = 38 O.L.J. 114. 

-- — Si. 102 and 103 - Consideration — 

Recital in deed—8tranger. 

Where a mortgagor denies consideration for 
a mortgage duly exeouted by him and the deed 
contains a reoital that money was paid, the 
onus is-upon the mortgagor to prove the falsity 
of the reoital. If the olaim is oontested by a 
stranger who denies execution and considera¬ 
tion, the onus is on the mortgagee to prove his 
oase. 12 M.I. A. 282 ; 6 Cal. 269, foil. ( Mookerjee 
and Buckland, JJ.) Krishna v. Nagendra- 
BADA. 28 C. W.N. 942 = 68 I.C 694- 

SI O.L.J 331. 

-8. 102 —Consideration — Recitals . 

Where a registered oonveyanoe of land recites 
that consideration ia fully paid the plaintiff in 


EVIDENCE ACT (I of 1872), Ss. 101, 102, 
10 J—Consideration. 

his suit to reoover consideration must prove 
that the entry in the dooument is inoorreot. 
( Teunon and Choudhuri, JJ.) 8HAHED ADI 
Mia v. Muhammad Fazadar Rahiman. 

87 1.0. 954. 

-8. 102 — Consideration —Hiba-bil-iwaz 

—Payments of consideration. 

The person in whose favour a Hiba bil-iwaz 
is exeouted must show that the consideration 
as desoribed in the instrument was paid. 
(Sanderson , C.J. and Mookerjee, J.) 8HAIK 

Nawab Jam v. Safiur Rahman. 

38 1.0. 882 = 25 O.L.J 286. 

-8. 102, 10Z —Consideration —Want of 

— Onus on defendants. 

Where in a suit on a promissory note the 
defendants admit exeoution but plead want of 
consideration, the burden is upon them to 
substantiate their plea. ( Broaaway and Abdul 
Qadir, JJ.) MAHOMMAD HUSSAIN v. RAM 
Lad. 5 Lah. L J 198 = 1924 Lah. 39. 

-8 . 101 —Consideration — Registered 

deed—Proof of consideration not received by 
him. 

Where plaintiff reoited and admitted the 
recoipG of a sum in the registered dooument 
the burden of proof to show, that he did not 
receive it, is on him. [Le-Rossignol and Harri¬ 
son, JJ.) MANGADI v. BIDHA Lad. 

1923 Lah. 404. 

-8. 102 — Consideration— Some defen¬ 
dants not admitting execution. 

Where a document was couohed in the 
following terms: *• Undersigned promise to 
pay to A the sum of Rs. 1,000 payable duriDg 
the period of one yearawithout interest.” Held, 
that the burden of proof was on the exeontce 
to prove consideration, where executant 
admitted only exeoution while the other 
members of tbe family of the exeoutant deoied 
both exeoution and consideration. 100 P.R. 
1915, Diet. (Abdul Raoof and Mot* Sagar, JJ.) 
RAGHU NANDAN V. BUDHU MAD. 

1023 Lah. 346, 

-8. 101 — Consideration— Negotiable 

instrument —Want of consideration—Onus on 
defendant— Question, one of law 

Onus lies on deft, to prove total or partial want 
of consideration where he admits consideration. 

( Broadway and Abdul Quadir, JJ.) GURDIT 
Singh v. Karam Dad. 4 Lah. L.J. 199, 

-8s 102, 103 — Consideration—Receipt 

of —4dmi3S*ofis. 

Where a mortgagor admits before the Sub' 
registrar that full consideration had been 
received, the onus of proving that full considera¬ 
tion bad not passed is on the person making 
the admission. 26 I.C. 918. foU. ( Broadway 
and Wtlberforce, JJ), Ganga Ram t>. Rudia. 

6« 10. *01-1 Lah. 249. 
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-8 . 101— Consideration—Deed formally 

regisiertd. 

Where a dooument is formally registered 
and ihe receipt of consideration is recorded 
therein, the burden of proving the non payment 
of consideration is on the person asserting the 
non-payment. But in the oaee of an aooount 
book, the onus lies on the person asserting 
payment. (Broadway and Abdul Roof, JJ.) 
Rulia Singh v. Tljnimal. 60 1.0.730. 

— -8 . 102— Consideration — Promissory 

note- Admission of execution. 

Where in a suit on a pro-note the defendant 
admits execution but pleads want of considera¬ 
tion the burden of proof is on him to prove 
bis plea. (Shadi Lai and Martintau, JJ.) 
anant Ram v. The Bharat National 
Bank, Ltd. 96 I C. 638. 

-Ss. 102 and 103— Consideration— Pre¬ 
sumption as to receipt of. 

The vendor’s admission at the time of regis¬ 
tration of his having received consideration 
throws the onus on him to show that he did 
not in faot receive it; and the onus is not 
discharged by mere denial of euoh reoeipt. 
(Scott-Smith and Shadi Lai, JJ.) Rahmat v. 
ZABITA. 37 I 0. 874=29 P.W.R, 1917. 

- S. 103 -Consi leralion — Onus of proof 

— Mortgage. 

In a suit brought against the heirs of an 
original debtor for the reoovery of moneys 
advanoed on the seourity of mortgage-deeds 
the plaintiff must establish that full considera¬ 
tion passed, i Ghevis and Le Rossignol, JJ.) 
INDAR NARAIN V. NANAK CHAND. 

74P.W R. 1916 = 32 10. 494 = 

58 P.R. 1017. 

-8. 103— Consideration — Promissory 

note—Admission of execution, 

If a defendant admits execution of the pronote 
and ploads absence of consideration the onus 
is upon the plaintiff, but such onus is shifted 
to the defendant as in this oase he was a man of 
business with sound knowledge of English who 
had admitted having received a portion of the 
consideration and signed a pro note expressly 
providing that it was 'for value received*. 17 
P.R 1888, Diet. (Shah Din and Le Rossignol, 
JJ.) Cdiraq din v. Bhaqwan Das. 

100 P.R. 1919=32 1.0 40 = 189 P.W.R. 1919. 

-S 103-Consideration-Want of, 

The onus is on exeoutant to prove non-reoeipt 
of consideration alter he hAd acknowledged to 
have rooeived it at the time of registration. 
(Johnstone, O J. and Le Rossignol, J.) Jowala 
Sinqha v. Tulsa Ram. 73 P R. 1919 = 

81 I.G. 213 = 173 P.W.R. 1919. 

-8 103— Consideration — Burden of 

proof of non-receipt of full consideration. 

A mortgagor disputing the reoeipt of a 
portion of the mortgage money whiob he 
admitted to be due by him before Sub-Regia- 

Vol. Ill—24 


EVIDENCE AtiT (1 of 1872), Ss. 101, 102, 103 
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trar, has to show that the consideration did 
not pass in full. (Rattigan and Scott-Smith, 
JJ.) KISHEN CHAND V. SOHAN LAL 

20 P.L.R 1919 = 26 I.G. 913 = 

219 P W.R. 1911. 

-Ss. 102 and 103— Consideration— 

Delay in Suing for possession—Registered sale. 

When, after a very long delay the vendee 
sues for possession of the property sold to him 
the onus is on him to show consideration for 
the sale. 68 P.R. 1900, Fol. (Kensington, O.J. 
and Beadon, J.) Bhaqwan Das v Ram Bai. 

93 P R, 1914 = 236 P.L R. 1914 = 
25.1.C. 938 = 152 P.W.R. 1914. 

--S. 101 —Consider a‘.ion— Old mortgage 

— Presumption- 

The passing of consideration for a mortgage- 
deed which is more tbao 30 years oid aad 
whioh was never questioned till the suit ihereon 
was brought, should be taken as proved even 
though there is no direct strong evidence as it 
is expected in recent transactions. (Sadasiva 
Aiyar and Spencer, JJ.) JAGANA 8 aNYASIAH 
v. M. P. ATCHANNA NAIDU. 42 M L J. 339 = 

70 1C, 759 = 18 L.W. 289. 

-Sa. 102 and 1QZ—Consideration — 
Acknowledgment of receipt of consideration 
—Effect of. 

Mere proof of acknowledgment of reoeipt of 
consideration does not necessarily shut the 
burden or must uot necessarily be taken as 
insufficient to shift the burden of proof. 
(Ayling and Tyabji, JJ.) GaDIAN CHETTY v. 
VEERaPPA 0HETT1. 26 I.G. 899 = 

28 M L J. 02. 

-Ss. 102 and 103 -Consideration- 

Proof— Registration not conclusive —Securities 
without consideration. 

Where in a suit on a hypothecation bond, 
the consideration ia domed, the mere execution 
and registration of a bond, without proof that 
money had passed, without documentary evid¬ 
ence to bhow wbat sums wore adv»noed, with 
out production of Account books, is not conclu¬ 
sive on the point that consideration passed 
between tbe parties, tieourities in respect of 
whioh there was uo consideration oould not be 
made securities lor other unoonueoted expenses 
defrayed. (Sir John Edge.) LaLU 8AHI u. 
RAJBANS Bharthi. 13ML.T. 191 = 

(1913) M.W.N. 199 = 24 M L J 355 = 
17 C.L J. 284-17 1 0. 842 = 
10 Bom. L.R. 492 . 

-8. 103— Consideration— Failure of— 

Onus . 

Plaintiff brought a suit to set aside a release 
deed on the grouod that there was failure of 
consideration. Defendant admitted that the 
consideration mentioned in the deed was false, 
but contended that there was consideration, 
Held, that it lay on the plaintiff to prove want 
of ooDlideration. (Munro and Sankaran 
Nair, JJ.) RANIA BlVI v. Kadir Batoha 
ROWTHKR. 10 1.0, 901-9 M.L.T, 460. 
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EVIDENCE ACT (I of 1872), Si. 101, 102, 103 
—Oomlderatlon. 

- S. 103 -Consideration — Assignment 

—Burden of proof. 

The assignee must prove the reality of the 
consideration in *he case of an assignment. 
( Krishnaaoami Aiyar and Ayling, JJ.) AYYA- 
LAMMAI QaRVAIGARAB v. NABLASWaMI 

PIBLAI. 10 I.C. 291 = 9 M.L.T. 407. 

- Si, 102 and 103 —Consideration — 

Sile-dteds —jRivaf purchasers. 

In a dispute regarding the title of two rival 
purchasers of the same property, when the 
vendor in the first sale-deed admits receipt of 
consideraten, the onus of prooi lies on the 
subsequent purchaser to show that considera¬ 
tion was not paid. The fact that the first 
purchaser did no; get possession fora long time 
does not prove absenoe of consideration. 
(Batten, J.C.) Mt. Kastub Bai t;. Babikam. 

1923 Nag. 18. 

- —S. 103 — Consideration — Fiduciary 
relation—Sale to a person in a petition of active 
confidence. 

In the case of a person in a position of aotive 
confidence the ooub is on the vendee to prove 
that the traneaotioa was for consideration and 
for good faith. 11 M.I.A. 661, Pol. ( Batten , 
A J O.) SURATSISGH V. BABDEO. 

17 I.C. 363 = 8 N L R. ICO 

- 8. 103 —Consideration — Non-receipt of. 

The burden of proof as to the non-reoeipt of 
the consideration money for a bond, the 
exeontion of whiob is proved, is on the execu¬ 
tant. (Kanhaiya Lai, A.J.O.) Lachman 
Pbasad v. Habdeo Baksh. 37 10.31 = 

3 O.L J. 473 

-8 101 — Consideration — Mortgage — 

IPanf of onus, 

The onus of proving waDt of consideration 
lies heavily ou the party alleging it, But if it 
is found that he is a man of weak intellect and 
hard of hearing who played the part of an 
irresponsible puppet in the hands of the 
opposite party, the onus is mitigated, and the 
Court might for its own satisfaction demand 
proof of consideration from the opposite party. 

(Stuart and Kanhaiya Lai, A.J.Oa.) LAD 
BAHADUB v. ZaLIMSINGH. 27 I 0. 381 = 

2 0 L J. 1. 

-S. 103 —Consideration— Want of — Un¬ 
due influence. 

Where a defendant admit) execution of a 
deed but pleads failure of consideration and 
undue influence, the burden of proving these 
lies on him. (Lindsay, A.J.O.) DEBI PBASAD 
v. BHEO Nabain. 211,0.881. 

-8. 103—Consideration — Assignment. 

Whore receipt of consideration before the 
Registering Offioer is admitted in a deed of 
assignment, the onus is on the assignor to 
provs want of consideration. ( Piggott , J.O. and 
Sabonadiere, A.J.C.) NAND KlSHOBB v. 
MANGAB Din. 211.O. 8 . 


EVIDENCE AOT (I of 1872), 8a. 101, 102, 103- 
—Coniideration. 

Si. 102 and 103— Consideration— Pur-? 
chaser of equity of redemption. 

A purchaser of an equity of redemption 
cannot be in a better position than the 
mortgagor himself; so the burden would lie 
on the purohaser to prove want, of considera¬ 
tion. Where in suoh oases the mortgagor 
himself has not raised the plea of undue 
influence or unconscionable bargain, the pur¬ 
chaser who buys the property subject to suoh 
a mortgage oannot take those pleas and ask 
the Court to reduce the interest on snoh 
grounds. (Lindsay, A.J C.) Ram Kumab v. 
Dwabak a Pbasad. 18 I C 8 = 13 0 0.211. 

-S, 102 — Consideration—Portion leftin- 

the hands of the mortgagee—Burden of proof . 

If under the terms of a mortgage a portion 
of the consideration is loft with the mortgagee 
for payment to dome oreditors, the mortgagee 
in the first iostanoe has to prove payment. 
The exeoution of mortgage and the proceed¬ 
ings at the time of registration involve no 
admission that the mortgagee had fulfilled 
his part of the oontraot. (Piggott, J.C.) 

Bhikam Singh v. Radha Kunwab. 

14 10. 136, 

--Ss. 102 and 103— Consideration — 

Want of — Admission in sale-deed. 

Vi here the exeoution of a sale-deed is admit¬ 
ted by the defendant, the burden is on him to 
establish that consideration did not pass. 

(Coutts and Da JJ.) Hari Prasad Chow- 
dhury v. Harihar Pbasad Chowdhury. 

(1923) Pat. 20 = 1923 P. 206. 

-Si. 102 and 103— Consideration—Sale 

of land —Title-deeds handed over to vendee — 
Presumption. 

Mere denial by the vendor of the reoeipt of 
the consideration acknowledged in the recitals 
of deed of sale is not in all cases sufficient to 
oast upon the vendee the burden of proving the 
payment of the consideration especially when 
the vendee h;s been in possession and enjoy¬ 
ment of the eubjeot-matter and in possession of 
the title-deeds. (Roe and Jwala Prasad, JJ.) 
Rampab Ram v . suba bingh. S3 I.C. 83 = 

4 P.L J. 817. 

- S. 102 — Consideration — Onus — 

Recitals- 

If a mortgage-deed expressly mentions the 
passing of consideration from the mortgagee to 
the mortgagor, the onus of proving the contrary 
in a suit on the mortgage is on the mortgage* 
and his representatives in interest. ( Chamxer , 
O.J, and Sharfuddin, J ) PADAAI Kumar 
t>. Naneu Singh. 39 1.0.638 = 

1 P.L. W. 413#- 

- Si. 102 and 103— Consideration — Pre¬ 
sumption—Evidence Act, 8 . 114. 

Where it is pleaded that no consideration 
passed for a mortgage the burden ie od the 
mortgagor to establish it. Where the state¬ 
ment of mortgagor renders it probable that he 
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108—Consideration. 

executed the document without consideration, 
the onus is shifted on to the other side, but 
where the dooument is in the hands of the 
mortgagee the presumption is that considera¬ 
tion has passed. (Rce and Jwala Prasad, JJ.) 
Ebadut ali v, Mabammad Fareed 

1917 Pat. 40 =*33 I.C. 56-3 P.L.W. 226. 

- 9. 102— Consideration — Sole-deed exe¬ 
cuted and registered—Adynisslon of considera¬ 
tion before Registrar—Shifting of onus. 

When a person haying executed and delivered 
a conveyance of his property and also getting 
it registered the sale deed contains a recital ol 
reoeipt of consideration, the burden of proving 
want of consideration for the sale is on the 
vendor. If the vendor pleads that the sale was 
benami the onus would be on him to prove 
bis plea. Where, however, it is fcund that the 
vendor was in possession of the property for 
18 years after the sale and had enjoyed the 
rents and profits of the Bamo and exercised 
rights of ownership over it, the burden of 
proving consideration is shifted on to tbe pur¬ 
chaser. 8 A. 461 ; 33 A. 483, Foil. [Robinson 
C.J., and Maung Kin , J.) J. H. POWER v. 
DAW SHWE GON. 1 Bur. L.J. 22. 

-S. 102 — Consideration — Fraud — 

Prima faoie proof — Shifting of onus. 

Where in a suit to set aside a regiBterod sale- 
deed on the ground of a fraud practised upon 
the creditors and want of consideration, Ihe 
burden of adduoing prima facie proof is on the 
plfi. but when this is done the onus is shifted 
on to the defts. to prove consideration. 
(Robinson, C.J., and Duckworth, J.) MAUNG 
PO ZU V. MAUNG PO KWA. 63 l.C. 322- 

11 L.B.R. 89. 

Criminal Trial. 

- S. 102 — Criminal trial—Proof of 

guilt— Onus on prosecution. 

In oriminal oases the onus of proving beyond 
reasonable doubt the guilt of the aooused is on 
the ptoeeoution. [Sanderson, O.J. and 
WalmsleyJ.) Hathbm Mandal v. Emperor. 

24 O W N. 619 = C6 I.C. 849- 
11 Or. L.J. 643-31 G.L.J 310. 

—- S. 101 —Criminal trial. 

Where tbe aooused gave the deoeased a beat¬ 
ing the previous day and were seen by various 
persons on the oooasion, it was highly improb¬ 
able that they would murder the person next 
day, eo to invite suspicion. (8cott Smith and 

A iotisaaar, JJ.) Bheo RAm v. Empbror. 

15 Or. L.J. 45-1913 Lah. 416. 

-8. 101 — Criminal trial — False 

information—Burden of proof—Belief in truth 
of information. 

On a prosecution for an offence under 8. 182, 
I.P.O., the mere faot that the information was 
shown to be false does not throw the burdsn of 
proof on the aooused that when he gave the 
information he believed it to be true. It is 
inoumbent on the proasoution to show lhat.the 


EVIDENCE ACT (I of lb72), S. 101, 102, 
103— Custom. 

only reasonable inferenoe was that he must 
have known or believed it to be false. (Simp¬ 
son, A.J.G.) Gaya Barhai v Emperor- 

9 O.L J. 342-4 U P.L K. 0 0 )81 = 
23 Or. L J 641 = 1921 Oudh 4 

Covenant for renewal. 

-8. 101— Covenant for reniwil—Lease 

for a fixed term. 

The onus of proving a right to renewal of a 
lease for a fixed term is on the lessee. { Lord 
Atkinson). SECRETARY OF STATE V. BAI 
RAJ BAI. 39 Bora. 629 = 42 I.A. 229 = 

19 C.W N. 10S7-13 A L J 953 = 
(1913) M.W.N 563 = 29 M L J. 242 = 
18MLT, 179 = 2 L W. 731 = 
17 Bora L.R. 730 = 30 I.C. 803 

23 C L J 1 (P.G ) 

Custom. 

-S. 10 1—Custom — Sptcial custom at 

variance with ptrscnal law. 

In the oase of Hindu convert to Mahome- 
danism the presumption is that they follow tbe 
Mahomedan Law and il it is pleaded that 
notwithstanding the oonvertion there bas beea 
an eleotion to abide by the old law, the onus is 
on those setting up the plea to eubstantiate by 
dear and unambiguous evidence. (Sir Lawrence 

Jenkins ). Mahomed Ibrahim Rowthfr v. 
SBAIK Ibrahim Rowthbr. 49 Mad. !08 = 
80 M L.T (P C ) 85 = 19 L W. 334 = 
43 M L.J. 69 = (1922i M W.N, 470 = 
36 0.L J. 64 = ‘24 Bora L.R. 944 = 
L.R. 3 P.0. 149 = 26 C.W.N, 793 = 
49 I. A. 119 (P,C.) = 1922 P.C. 59. 

-8. 101 — Custom— Custom in derogation 

of Hindu Law and agricultural custom. 

A oustom opposed to both Hindu Law and the 
agricultural oustem must be strictly proved and 
the onus on bim, who alleges its existence. 

I Abdul Raoof and Campbell, JJ.) RAM 
Narain V. Mt. Har Narinjan Kuar. 

4 Lah. 997 = 1924 L, 116. 

-8s. 101 and 103 - Custom at variance 

with general law— Who to prove. 

Tbe party who sets up a oustom different 
from a general custom takes tbs burden upon 
bim to prove it. (Broadway and Abdul Raoof, 
JJ ) NANDOO SINGH V. BALJIT 8INGH. 

1924 L. 93. 

-B, 102— Custom — Mahomedan Law — 

Sucesssion , 

In matters of euocession tbs Mahomsdan 
Quresbis are governed bj thsir personal law and 
not by tbe general custom of the Puojab Agri¬ 
culturists though they olaim so. [Campbell and 
Abdul Raoof, JJ.) Nub Hasan v. Obulam 
Zohra. 3 Lah. 274-1922 L. 222. 

-S. 103— Custom — Succession, 

The burden of proving a ouatomary succes¬ 
sion of collaterals of 9th degree to the oxoluaion 
of daughters lies on the person setting up such 
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EVIDENCE ACT (I of 1872), S. 101,102. 
103 - Custom. 

a plea. Entries in Riwaj-i-am are not sufficient 
to shift the onus. (Scott Smith and Quadir, 
-JJ.) MANOHAR v. NANHI. 2 Lah 308. 

8 , 102 -Custom—Onus when shifted 
on to the opposite party. 

The onus of proof that lies on the person 
asserting that he is ruled in regard to a 
particular matter by custom, is shifted on to 
the opposite party in oases where the person 
alleging the oustom happens to be a member 
of a tribe to whioh the ordinary agricultural 
oustom is generally applicable. ( Shadi Lai 

and Rossiqnol, JJ.) Taj Muhammad v. Syad 
Muhammad. 91 p w.r. 1916 = 

122 P. JR. 1916 =>34 I.C. 128 = 48 P.L R. 1917. 

3. 102— Custom — Succession. 

The burden of proving title under (he rule 
of succession of the tribe lies on the person 
asserting it ( Shah Din, J.) Ida v. Rahim 
Baksh. 38 P R. 1911=43 P.L.R. 1912 = 

12 I.C. 897 = 202 P.W.R. 1911, 

- *8. 102 — Custom—Exemption, 

The burden of proving that a general oustom 
is not reoognized in a particular locality lies 
upon the person alleging the same. ( Miura, 
A.j.c.) 8ITARAM v. Maboti. 37 I.C 331. 

' 103 —Custom — Special cmlom. 

The burden of proof lis9 on the person sotting 
up a speoial oustom, whioh is opposed to the 
general principles of any law. (Hayward, 

A 2.0.) Makhi Gazi v. Mastan 6hah. 

36 1.0. 981-10 S.L R. 126. 

Damages, 

-8. 101— Damages. 

Where performance aooepted after time 
fixed the acceptance by the plaintiff of a 
waggon of coal at the time other than that 
agreed upon prevents him from claiming com¬ 
pensation for any loss occasioned by suoh 
failure unless he shows that at the time of suoh 
acceptance he gave notioe of his intention to 
olaim compensation the burden of proving 
which was on him. (Knot c, J.) QAHU Maha- 
DEO PRA8 HAD V. KANHAI LAD. 

14 1 0. 529. 

‘ Sb. 102 and 103 — Damages — Contract. 

In a suit for damages for breach of oontraot, 
plaintiff must establish both the contract and 
its breaoh. ( Sanderson , O. J., Woodroffe and 
Mookerjee, JJ ) Lakubka Goal Co., Ltd. v. 
JUMNADABS 33 I.C. 838. 

-8. 103— Damages—Contract — Breach. 

Where there is a prima facie breaoh of con- 
trot, the party guilty of the breaoh has to 
prove that the breaoh is exousable under any 
of the exception clauses of the agreement 
whioh ho relies on. (1913) A.O. 680 at 699 a. 
(Mookerjee and Beachcro/t, JJ.) Kali Kanta 
5HAH v. ISMAIL. 20 O.L.J 1|3 = 

17 1,0. 7-20 O.W.N. 109. 


EVIDENCE ACT (I of 1872), 8. 101, 102, 
103—Discharge. 

—;-S. 101 — Damages — Negligence by 

railway— Loss of goods. 

Id a suit by consignor for damages for 
non-delivery of goods the Railway Company 
muet prove actual lose of goods to oome within 
the exception olause. The burden of proving 
due diligence lies primarily on the railway and 
it is only then that the oonsignor will have to 
prove the existenoe of exceptional oiroumstan- 
oes excepted in the risk note. (Dhobley, A. J, 
C.) Dhandbhai v. G.I.P. Ry. Coy. 

8 N.L.J. 233. 

Date of birth. 

-S. 103 —Date of birth. 

The burden of proving that a person was 
born on a partioular date is on the person who 
alleges it. (Wallis, C. J. and Seshagiri 
Aiyar, J.) RAMANATHAN CHETTY V. MURU- 
GAPPA. 3 L.W. 210 = 33 I 0. 909 = 

(1916) 1 M W.N. 208. 

Declaration. 

- 8. 102 — Declaration. 

The onus is on the defendant to plead and 
prove the adverse possession for the statutory 
period in a suit for declaration of title based 
on the defendant’s alleged repudiation of It. 39 
M. 617, Pol. (Walsh, J.) Muhamed Kanail 
V. Habibullah. 37 I.C. 794. 

- 8. 102— Declaration — Possession— 

Title. 

Where plaintiff being in possession of pro¬ 
perty sued for a declaration of title and confir¬ 
mation of possession, the defendant disturbing 
the possession must prove a better title in him. 
Beachcroft, J.) Muhammad Hasaw v. abdul 
Hamid. 00 I.C 431. 

-S 102 — Declaration—Title—Proof cf. 

In a suit for declaration of right to immo¬ 
veable property the onus is on plaintiff to make 
out bis title to the property. (Fletcher and 
Richardson, JJ.) BASIRUDDIN AHMED v. 
HIMMAT A LI MANDAL. 23 I G. 852. 

- 8a. 101 and 103— Declaration — Bur¬ 
den of proof—Right to properly. 

Where a person transferred certain ocou- 
panoy right in unalienated land in Berar 
putting the transferee in possession, and the 
transferee sued transferor for a declaration 
that he should be the registered occupant and 
the transferor denied the sale and alleged that 
the oooupancy rights only were leased for a 
term of years, held, that the burden of proving 
that the transfer was a sale and not a lease lay 
on the transferee. Batten, A.J.O-) KA8HIBAI v. 
LADURAM. 17 I.C. 889=8 N L.R. 188. 

DUoharge. 

-8a. 102 and J14— Discharge—Shifting 

of onus— Trial Judge's estimate of testimony, 
Value of, in doubtful casee. 

In a suit to enforoe a mortgage bond the 
defence was that the debt had been discharged 
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EYIDENGE ACT (I of 1872), Si. 101, 102, 103 
—Dlicharge. 

by payments endorsed on the bond. The trial 
ooutfc, on review of the evidenoe held that the 
endorsements were fiotitious and deoided in 
favour of the plaintiff. But the High Court 
on appeal dismissed the suit. Held, that 
though the initial burden of proof rests on the 
appellants in suoh a case as this, both on 
general grounds and by reason of B. 114 of the 
Evidenoe Aot, this burden shifts easily as the 
evidence is developed and muoh importance 
oould not be attached in this oase to the 
question on whom the initial onus lay. The 
evidenoe in this litigatiou, taken as a whole 
was of suoh a oharacter and so full of doubtful 
statements that it oould only be weighed ade¬ 
quately by the Judge who had seen the 
witnesses and the balance of probabilities was 
also on the side of the oonolusion reaohed by 
the trial Judge. ( Viscount Haldane,) KUNDAN 
Lad v. Mussammat begam-un-Nissa. 

22 OWN. 937 = 47 1.0. 337 = 

8 L W. 233 (P.O ). 

-8 s. 103 and 114— Discharge on lost 

bond—Suit on—Discharge—Onus on defendant. 

Where in a euit on a lost bond the defendant 
admitted exeoution but pleaded payment, held, 
the burden of proving payment was on the 
defendant. (P.C. Banerjee and Rafique, JJ.) 
Jbandu Mad v. Karan Singh. 

37 All. 426 = 29 1.0 600 = 13 A.L.J. 667. 

-Si. 102 and iOS—Discharge—Mort¬ 
gage—Onus. 

Iu a suit by a mortgagoe for recovery of the 
mortgage-money, the onus of proving a dis¬ 
charge is on the mortgagor. (Woodroffe and 

Newbould, JJ.) Indra NArain Barker v, 
BEDESWARI DA8SYA. 30 I.C. 32. 

-8. 102 —Discharge— Partial discharge 

—Promissory note. 

A person pleading partial disoharge of the 
amount due under a promissory note must 
prove the same. ( Abdur Rahitn and Ayling , J J.) 
VENNAM PlOHAYYA. V. GOGINENNI KAMA- 

Krishna. 10 1.0. 674- 9 M.L.T, 314. 

- - -3. 103 — Discharge—Onus on debt. 

Where the defendant admits the exeoution 
of the lost bond but pleads payment, the bur¬ 
den lies on him to prove payment. (lianihaya 
Lai, a.J.C.) Jaganathu. Kamta Singh. 

32 l.O. 349-2 O.L.J. 498. 

--B. 103— Discharge— Payment towards 

particular debt. 

A person alleging a payment towards a parti¬ 
cular debt is bound to prove first the faot of 
payment and seooud that It was towards that 
partioular debt. ( Ormond, J.) MAUNG PE v. 
Maung tun Tba. 11 * 0- 811 = 

4 Bur. L.T. 172. 

Dltmlsial from office. 

--8. 102 —Dismissal from cfjice—En¬ 
quiry info conduct o/ hereditary temple servants, 


EVIDENCE AOT (1 of 1872), Ss. 101, 102, 103 
—Ejectment. 

Where trustees of a temple infiiot punish¬ 
ment on its hereditary officers, the onus of prov¬ 
ing that notioe of the enquiry held by the 
trustees was given to the persons conoerned, 
and that the prcoedure was legal, is on the 
trustee holding the enquiry. [Oldfield and 
Sadasiva Aiyar, JJ.) RANGASWAMI Bhatter 
U. 8ESHADHRI A1YANGAR. 38 I.C. 204. 

4 L W. 611. 

Ejectment. 

-S. 102— Ejectment—Possession — Limi¬ 
tation. 

Where some plots are recorded since long as 
belonging to the defendant, the onus is on the 
plaintiff to prove possession within limitation. 
(Richards, C.J. and Rafique, J ) SHEOPUJAN 
v . SOHABAI. 36 I.C. 427 = 14 A.L J. 1086. 

-S. 103— Ejectment— Nature of tenancy . 

Where in a 6uit by a person as owner of land 
to ejeot the defendant, the latter sets up the 
existenoe of a teoanoy entitling him to retain 
possession, the burden is upon him to prove the 
nature of his tenanoy and of bis rights to 
remain in posiessiou. (Ntwbould and Panton, 
JJ.) Probodh Chandra Das v. Birkinha 
Bagani. 71 I.C. 319. 

-S. 102 — Ejectment — Tenancy n of trans¬ 
ferable except by custom—Onus. 

In a suit for ejeotment of the transferee from' 
the tenant of a tenanoy not transferable exoept 
by oustom the onus is on tho transferee defend¬ 
ant to prove the right to transfer. ( Chalterjee 
and Mullick, JJ.) ANANDA MOBAN Baha v. 

Gobin Chandra Ray. 33 I.C. 868 = 

SO 0 W.N. 322. 

-8. 101— Ejectment— Title— Burden of 

proof. 

Tho burden of proof in a suit for possession 
by tho owner against a person in possession 
where the latter denies his title, rests with tho 
plaintiff. But where his title to possession is 
admitted or proved the burden shifts on to the 
defendant to prove tenancy entitling him to 
possession. (Ratnpini and Caspirsz, JJ.) 
Moserat Hussain khan v. behary Lad, 

11 I.C. 904 = 14 C L.J. 178. 

-8. 103— Ejectment--Title — Strict proof, 

Where a plaintiff wished to olaim property 
under a relationship to tho last male owner 
wbiob relationship was disputed by the 
defendant a near rolation of last malo owner, 
it was held, that the onus lies on the 
plaintiff to prove tho relationship. (8cott-8mith 
and Shadi Lai, JJ.) HARDEO RAM v. 
ParABATI. 31 I.C. 600=184 P.W.R, 1918- 

-8. 103-Ejectment— Title-Proof of, 

A plaintiff must prove his own title before 
ousting a trespasser though the latter has no 
title. (Chtvis, J.) PREM SINGH v. MOKAND- 
BINGH. 30 P W.R 1912- 18 1.0. 02. 

S2 P.L.R. 1912. 
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EVIDENCE ACT (I of 1872), 8i. 101, 102, 103 
— Ejectment, 

S. 101— Ejectment—Landlord and ten¬ 
ant Onus On landlord of proving a right to 
eject. 

Where a question of ejeotment is between 
landlord and tenant, the onus is on the 
landlord of proving a right to ejsot. ( Phillips 

and Devaioss, JJ.) Sri Raja Venkataran- 
gappa apparao Bahadur v. Mobampudi 
Bajiraju. 45 M L J. 238 = 1921 Mad. 93. I 

-8. 102— Ejectment—Proof o/ title— 

Plea of advirse possession. I 

Where a plaintiff, who does not allege 
dispossession sues tor possession of immoveable 
properly based upon title and the plea of 
adverse possession is raised by the defendant, 1 
the onus of proving his own title re3isupon the 
plaintiff before the defendant can be called 
upon to prove adverse possession. (Twomey, 
J.) AUNG HL\ v. TON GYI. 8 L B R 264 = 

85 I C. 432=- 9 Bur. L T 242. I 

- Si, 102 and 101 — Ejectment — Title, 
suit based on—Plea of benami—Onus. 

A plea of benami raised by the defendants 
does not relieve the plaintiff of the necessity of 
proving the title on whioh he sues. (Pratt, 
J.O. and Crouch, A.J.C.) NUR MAHOMED v. 
KESSUMAD. 20 1.0. 523 = 7 S.L.R. 11. 

Exception to rule. 

“---8. 103 —Exception to rule —Disquali 

fication to succeed as heir. 

Leprosy to be a ground of exolusion must bs 
of the eanious or ulcerous and not of the 
unaesthetio type. The presumption of Hindu 
Law is against disqualification and the burden 
of proof of disqualifications lies on a person who 
seeks to exclude another who would be an heir, 
should no case of exolusion be established,' 
Where it is oontended that a person is exoluded 
from inheritance by reason of disease, the 
strictest proof of the disease as will disqualify 
him, at the time the succession opened, will be 
required. (C.C. Ghose ani Panton, JJ.) 
Burendra Nath De t> ashutosh Nandi. 

80 Cal. 601 = 27 G.W.N 983=1923 Oal 331. 

—-8, 103 —Exception to rule—Agricul¬ 

turist— Ez$mplion from attachment—C P.C., 

8, 60 (c). 

The judgment-debtor has to set up and prove 
that he is an agriculturist within the meaning 
of 8. 60 (c), O P O. (Fletcher and Walmsley, 
JJ.) ASBMATUDLAH 8IRCAR V. PAN MAHA- 

mud Chowdhury. 33 I.C 343 = 

20 0. W.N. 871. 

-8. 103 -Exception to rule. 

A person pleading a oertain exception to a 
rule is bound to bring himself within it. 15 C. 
555 at 657, Ref. ( Carnduff and Chatierjee, JJ.) 
HARI MONI DEBI v. MOTI SHEIKB. 

18 I 0. 30 = 16 C.W.N. 779, 

-S, 102 —Exception to rule. 

A commission agent often enters into 
tranBaotione on his own acoount and the onus 


EVIDENCE A0T (I of 1872), Sa. 101»102, 103 
—Execution of Document. 

lies on him to prove that in a particular 
transaction he aoted as an agent and not a 
principal. (Martineau. J.) FIRM OF 8HIB 

Lad Ram Lal v. firm of IIari ram 
Chhadamilal. 1922 Lah. 408. 

-S. 103 —Exoeption to rule — Succession, 

Correctness of entries in Riwaj-iam is 
presumed in favour of daughtsr-in-law and the 
rebuttal of the proeumption is on the son who 
wants to exclude her. (Broadway and 
Martineau, JJ.) JAG1R SINGH v. MST. 8ANTI. 

3 L. 181 = 1922 Lah 339. 

Execution of Decree. 

-8. 101 —Execution of decree—Onus of 

proof . 

It is for the deoree-holder to clearly establish 
that the property belongs to his judgment- 
debtor only and is liable to be soil in exeoution 
of the decree. ( Broadway and Moti Sagar, 
JJ.) Ishar Das v Fazal idahi. 

1923 Lah 32 J. 

-S. 103 - Execution of decree. 

The burden of proving that a deoree oannot 
be executed lies on the person alleging it. 

(Shahdin and Scotl-Smith, JJ.) Fateh 
OHAND V. MUSSAMAT MBNGHI BAI. 

103 P. W.R. 1913 = 181 P.L.R. 1913 = 
19 I 0. 481 = 103 P.R. 1913 

- S. 101 — Execution of decree—Proof of 

fraudulent transfer. 

Where a olaim is rejected in execution 
proceedings and the claimant sues to 
establish his title the burden of proof upon 
him is discharged as soon as he establishes that 
the transfer under which he olaims is for good 
consideration. Then the onus is shifted on to 
defts. to establish fraudulent intention. 

( Coutts and Macpherson, JJ.) Musamuat 
BIBI SAIRA V. BIBI SADIMAN. 611.0 111 = 

2 PL T. 677. 

Execution of Document. 

-S. 103 —Execution of documtnt — Ad¬ 
mission of signature —Effect of. 

An admission by the defendant regarding the 
putting of a sigaature or a thumb-mark on a 
document does not amount to an admission of 
execaticn so as to shift the burden of proof on 
the defendant. This is specially so where the 
defendant pleads that when he signed the docu¬ 
ment it was blank. ( Rafique and Lindsay, JJ.) 
Pirbhu Dayad v. Tula Ram. 

20 A.L J. 673 = L R. 3 A 363 = 

1922 All 401 (2). 

--S. 102— Execution of document — Suit 

for cancellation. 

In a 6uit to have a bond cancelled as a for¬ 
gery the onus is on the defendant to prove 
exeoution of the bond, as it is he who substan¬ 
tially asserts the affirmative of the issue. The 
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EVIDENCE ACT (I of 1872), Ss. 101, 103, 10S 
— Fraud. 

value of the general presumption against mis- 
oonduot is small where alleged misoonduot is 
the very foundation of the suit. (Draks-Brock¬ 
man, J.O.) MAHADEO t>. VlTHOBA. 

18 10. 8§J = 9 N L.R 8. 

Fraud. 

-Sa. 101 to 103— Fraud — Misrepresent¬ 
ation— Burden of proof. 

Held, that the burden is on the deft, who 
obtained the de6d by misrepresentation that 
the plff. acquired full information of the true 
state of faots at a time too remote to allow 
him to maintain the suit. (Mookerjee and 
Panton, JJ ) NlBARAN v. NIRUPAMA. 

34 G.L J. 363= 69 I.C. 476 = 25 C.W N 370 

-8. 102— Fraud—Onus. 

In a suit on a bond where there is no dispute 
as to consideration, the onut is on the defend¬ 
ant to prove his plea of fraud. (Chevit, J.) 
NEKI Ram v . Khubhi RAM. 39 P.L.R. 1919 = 

81 1C. 379 = 14 P.W.R. 1919. 

- 8. 102 —Fraud—Illegality — Compro¬ 
mise—Impeaching validity of. 

Onus probandi lies on the party which 
impeaohes the compromise to prove that it was 
illegal or void. ( Ayling and Seshagiri Aiyar .JJ.) 
Karakattitathi RAYABAPPA V. Koyotan 
Ohablb Veetil. 83 ML J. 31- 

24MLT. 23 = 43 1,0. 439 = 8 L W. 134. 

-8. 102 —Fraud on registration law. 

Where a party attaoks the validity of a 
registered dooument on the ground it was not 
registerable in the plaoe where it was done and 
proves that there wa9 no such plot as the one 
in the registration area or that it did not 
belong to lh6 party, then the onus is on the 
other party to show there was no fraud on the 
registration law. ( Daniels , J C ) Mt. Bubja 
v. Bijai Bahadur Singh. 26 O.O. 386- 

71 I.C. 11 = 9 0. & A.L.R. 107 

- 8. 101 — Fraud—Apparent appearance 

*3 presumed to be true. 

Where a transaction is openly oarried out 
and is given efleot to, the party alleging that 
the motive was to perpetuate fraud must prove 
it. [Daniels and Dalai, A. J. Cs.) Hafiz- 
UNNI8SA V. JAWABIB SINGH. 66 1.0. 14 = 

24 0.0. 874. 

- 8. 103— Fraud—Removal of—Effect 

of—Onus on person guilty of fraud. 

The party guilty of fraud must show that 
the continuing effeots of the fraud have been 
removed. (Rots, J.) Mahabir Ram v, Ram 
Bahadur Dubay. 4 P L.T, aoi- 

1918 P. 431, 

- 8, 108— Fraud—Undue influence — 

Onus. 

Execution of a dooument beiag admitted, 
the burden of proving that it was exeouted 
under fraud or undue infiuenoe is on the party 
pleading it. (Chapman and Jieala Prasad, JJ.) 
RAGHUGIR V. RAGHUNATH GIB, 

8 P.L.W. 23—41 I.C. 102 = 2 P.L.J. 392. 


EYIDENOB ACT (I of 1872), 8s. 101, 102, 103 
—Grant. 

Genuineness, . 

-Ss. 102 and 108 — Genuineness—Deed 

— Execution—Compulsorily registered. 

In a suit on a document the onus lies on 
plaintiff to prove its genuineness, where the 
executant denies execution though the mortgage 
was oompulsorily registered. 15 M 138, Expl. 
The Registrar’s belief in a registration enquiry 
is of no avail in a oivil case. ( Spencer and 

Krishnan, JJ.) PADLI Kand Kathapurath 
Mammad v. Mantancberi Mammad. 

(1917/ M.W.N. 789 = 43 I.C. 28 = 

33 M L J 815. 

-S. 108 —Genuineness— Consideration 

—Execution of document by illiterate woman— 
Admistion of execution ol another document. 

Where an illiterate woman alleged to have 
put her mark and thumb-impresaion on a 
dooument for Rs. 3,000 denies to have exeouted 
suoh a dooument but admits having exeouted 
another for Rs. 400 only, the creditor must 
prove both the genuineness of the deed and 
the passing of consideration. ( Parleil, J.) 
MAUNG BYA v MAUNG PO. 11 I.C 916 = 

• : 4 Bur. L T. 202- 

Gift. 

-Ss. 102 and 103 — Gift — Onus of proof 

— Capacity ol exesutant. 

The burden of proving that a deed of volun¬ 
tary gift executod by an old and iDfirm woman 
was exeouted with full knowledge of its con¬ 
tents and that she did so long willtogly and 
without any pressure or solicitations wbioh 
might amount t d the exeroise of uodue influ¬ 
ence, lies heavily on the donee. (1881) 18 Ch. 
668, Rel. Any persou of full age and sound 
mind, who ha9 exeouted a voluntary deed of 
gift by whioh he has deputed himself oomes 
to have the deed set aside, especially a long 
time afterwards, bo must prove some substan¬ 
tial reason why the deed should be set aside. 
(Davar, J.) Rajaram v. Khandu Balu. 

13 I.C. 329 = 14 Bom. L.R. 340 

-S. 103— Gift, 

The onus of proving an oral gift lies ou the 
person setting up the plea. The oral inoome 
must bs satisfactory. <Das and Adam*, JJ.) 
RAMBSHWAR NARA1N V. RIKNATH KOERI. 

1925 P. 163. 

Grant. 

-8. 103-Grant —Seruicfl tenure — Re- 

sumption — Zemindar. 

Where the Government olaim that lands in 
a Zemindari are ohaukidari ohakran lands and 
therefore irresumable bv Zemindar the onus is 
on the Government. {Lard Parktr.) RAMA- 
OHANDRA BHANJI DEO v. SECRETARY OF 
STATE. 43 Cal 1104 = 43 I A 172 = 

20 M.L.T. 283 ’2) C.W.N 1243 = 
(1916) 2 M.W N. 173=4 L W 231 = 
14 JL.L.J. 1009-18 Bora L R. 838 = 
24 G.L. J 294 = 17 I.C. 223 = 
31 M.L.J. 749 (P.C.). 
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EVIDENCE ACT (I of 1872), 8a. 101. 102, 103 
—Grant. , . ^ 

-S. 102 —Grant —Resumption—Burden 

of proof. 

The harden of proof that land is resumable 
on aooount of discontinuance of eervioe lies 
on him seeking to resume. ( Bitchelor, A.C.J. 
and Shah, J,) Baslingappa v. Ghandrap* 
PAN. 33 I.C. 860 = 18 Bom. L.R, 698. 

-8. 101— Grant—Authority to give — 

Donee must show grantor had authority — Shif¬ 
ting of burden in case of long acquiescence. 

In oase of authority to give grant donee 
must show grantor had authority. (Mookerjee 
and Rankin, JJ.) Tarakeswar Pal v. 
Brish Chandra Ghosh Mandal. 

27 O W N. 964 = 1924 Cal. 236 

Holder ia due Coarse. 

-—S 103— Bolder in due course—Burden 

of proof . 

One who holds a bill of ezohange whioh is 
proved to have been obtained originally for 
unlawful consideration must prove that he is 
a holder in due oourse and therefore in a better 
position than his transferor. (Beaman. J.) 
Daglat Ham v. Nagindas. 19 I.C. 789 = 

19 Bora. L.R. 338. 

Insanity. 

-S. 103 —Insanity-Onus of proof. 

The burden of proving that a person was of 
unsound mind at, and from, a particular date 
when a dooumeDt was exeouted by him and 
whioh is sought to be avoided is on the person 
alleging the lunaoy. ( Jenkins , C.J. and N. R. 
Chatterjee , J.). Kassim Mamooji v. K.B. 
»UTT. 27 I.C. 4S9=>> 19 O.W.N. 48. 

-8. 102— Insanity—Proof of. 

Where a person is found to bo a lunatio 
(under Act XXXV of 1858) those who assert at 
any later date, that he ie of same mind, must 
prove that he is so. (Wallis, C.J. and Srini¬ 
vasa Aiyangar, J.) AMANOHI SESHAMMA v. 
AMANCHI PADMANABHA RAO. 3 L W. 290 = 

88 I.C. 578 = 19 M L.T. 243. 

-8. 102— Insanity — Proof. 

A suit was brought on an equitable mortgage 
against A. B and O but a deoree was passed 
only against A and C, omitting B as being 
insane. The purchaser in exeoution of the 
deoree, was subsequently sued on the basis of a 
mortgage exeouted by B prior to the euit and 
the property really belonged to B. The onu 3 
of proof shifted from plaintiff to the defendant 
when he showed the existenoe of the previous 
mortgage under which possession was claimed. 

B was not bound by the deoree as he was not 
a party to it. (Mccoll, A.J.C.) NGALUGYIu. 
PaDNIAPPA. 4 Bur. L.T. 248= 12 1.0. 199. 

Jurisdiction. 

--S. 102— Jurisdiction— Civil Court — 

Onus on person seeking to oust. 

The onus is on the defendants to satisfy the 
CourG that a olaim made by the plaintiffs is not 
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within the oognizance of a Civil Court. (Shadi 
Lai, C.J. and Harrison , J ) Ramji Lad v. 
Mangad SINGH. 2 Lah. 802 = 

28 P.L.R. 1922 = 1922 Lah. 187. 

Land Acquisition. 

-8. 103 —Land acquisition—Claimants 

to compensation—Revenue auction-purchaser 
and lakhiraj holder. 

Where a question of title to a plot of land 
arose between olaimants to compensation paid 
by Government after its acquisition under the 
Land Acquisition Aot, one being tbo pur¬ 
chaser of the estate at a sale for arrears of land 
revenue, whilst the other was holding it fas 
lakhiraj : Held, that the former was in the 
position of* the plaintiff and the burden of 
proof as stated above was on him. 14 M.I.A. 
152, Rel, A Land Acquisition Court oan 
determine a oonfliot of title between rival 
olaimants. (Chatterjee and Roe, JJ.) 8 m. 
Krishna Kadiyana Dasi v. Braunfield. 

36 I.C. 184 = 20 O.W.N. 1028. 

Legal Necessity. 

-S. 102— Legal necessity — Religious 

endowment — Mortgage. 1 

On a mortgage of endowed property the 
onus of proof of necessity is on the mortgagee. 
(Lord Shaw.) MURUGESAM PlDDAl v. 
GNANA 8AMBANDA PANDARA SANNADHI.' 

40 Mad. 402 = 21 M L T, 288 = 

32 M.L.J. 869 = 13 A.L J 281 = 

1 P L. W. 437 = 5 L W. 789 = 

21 C.W.N. 761 = 19 Bom. L.R. 436 = 

23 O.L J. 589=11917) M.W.N, 487 = 

39 1.0. 039 = 44 I A. 98. (P.C.) 

-8. 102 —Legal necessity—Hindu Law 

— Alienation. 

The burden of proving ueoessity for an 
alienation by a Hindu widow is on the alienee. 
(Mr. Amir Ali.) HARI KlSHEN BHAGATlCu. 
Kashi Parshad Singh. 42 Cal. 876 = 

42 I.A. 64 = 17 M L T. 115 = 

19 C.W.N. 370 = 13 A.L.J. 223 = 

2 L.W. 219 = 21 O.L.J. 223 = 

28 M.L J. 568 = 17 Bora L R. 428 = 

27 I.C. 674= (1915) M.W.N. 311 (P.G.). 

- S. 101 —Legal necessity — Alienation 

by Hindu father—Sale pre empted—Suit b y 
sons challenging alienation. 

Where legal necessity for a mijor portion is 
proved, the eale should be upheld. Where 
a sale for oaeh is impeached by eons, the burden 
of proving necessity is on the creditor or 
transferee. ( Daniels, J.) CHNDRIKA SINGH 
v. Bhagwat 8INGH, L.R. 4 All. 543 = 

19i4 A 170 

---S. 103— Legal necessity—Hindu joint 

family—Alienation by manager—Suit by junior 
members impeaching sale —Onus of proving 
tiecessity on purchaser. 

Where a sale of joint family property by the 
manager of the family is questioned by junior 
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members in a suit the burden ol proving that 
the alienation was valid is upon the purchaser. 
( Rafique and Stuart, JJ.) RAMSARUP SINGH 
v. Ram Saran Singh, 20 A.L J. 933= 

1922 A. 639. 

———8s. 102, 103— Legal mass it 

In the oase of an alienation by a Hindu 
widow it is the alienee who has to 
show ueoessity. (Macleod, G.J., Shah, J.) 
MOHANSING UMADRAMAH V. DAIjPATSING 
Hanbaji. 24 Bom, L.B. 289-46 B 763 = 

1922 B fl. 

-S. 101— Legal necessity. 

Proof of necessity for alienation by manager 
lies* upon the alienee. (Scott-Smilh and 
Fforde, JJ.) RODHA RAM v. Auar CHAND. 

4 Lah. 208 = 1924 L. 141, 

-S. 101 — Legal necessity—Joint family 

— Decree obtained on father's debt-Binding 
nature ol. 

The burden of proving that a debt is non¬ 
existent or illegal is upon the son. He must 
prove that he is not liable to dieoharge the 
pious obligations. (Abdul Raoot and Moti 
Qagar, JJ.) Ram Ratan v. BA8ANT RAI. 

64 1.0. 121 = 2 Lah. 263. 

3. 101— Legal necessity — Minor, 

lo the oaeeof sale by guardian with sanotion 
of Court onus is on miuor to prove want of 
necessity or that the sale is improper. 
(Spencer and Ramesam, JJ.) Nallka Ven- 
kataswamiv. RUGaM Viramma. 

13 L.W. 373-43 M 429 = 42 M L J. 333 = 
31 M L T. 484 = (1922) M.W.N. 337 = 

1922 M. 188. 

. .—88. 102 and 103— Legal necessity. 

Where an alienation by a Hindu widow in 
accordance with a compromise ie ohallenged by 
a reversioner, the alienee has to prove that the 
compromise is binding on the reversioner. 

( Schwabe , C.J., Coutts Trotter and Kumara- 
swami Sastri, JJ). NALL4 TlftUPATI Raju 
v. Nandikolla Venkayta. 49 M. 804 = 

„ 18 L Yt - *I»®-(1M2) M.W N. 207 = 

30 M L.T. 181 = 42 M.L.J. 392 = 1922 M. 131. 

Ss. 102, 103— Legal necessity—Joint 

family. 

The onus is on the plaintiff that the debt 
was oontraoted under oiroumstanoes wbioh 
would bind the other members of a family. 
(8undara Aiyar J.) in re Qbiniyasa AIYAN- 
OAR. 14 I.C. 681 = 11912; M.W.N. 493. 

----8- 102— Legal necessity -Minor—Joint 

family. 

If a plaintiff eeebs to impose on a minor in 
a joint family any liability as a member of a 
family partnership be must show how the 
minor's liability arises, 27 B. 167, Poll, 
j Drake Brockman. J.C. and Findlay, A.J.G ) 
Padamaraj a. OOPIKISON. Si 1.0. 129. 

Vol. Ill—26 


EVIDENCE ACT (I of 1872), Si.JlOl, 102, 103 

— Majority. 

Legitimacy. 

* 8a. 102 and 103 — Legitimacy — Maho • 

medan Law. 

The person who alleges that abnormal oir¬ 
oumstanoes existed at his birth must prove 
them. Mohammadan Law does not presume 
legitimacy of a child born to bis mother 
14 months after the death of her husband. 
He mUBt prove that tbe period of gestation in 
his caBe was extraordinarily prolonged. 
(Shadi Lai, C J. and Abdul Qadir. J.) Umar 
Hayat v. Misri Khan. 69 I c. 491, 

- S. 101 Legitimacy—“Connection bet¬ 
ween man and woman. 

Where a oonneotion between man and 
woman is permanent, it is presumed to be 
not adulterous, and the burden of proving, 
that the oonneotion is adulterous and involves 
oriminal offence, lies on him who raises the 
contention. ( Sadasiva Aiyar and Napier , JJ.) 
Palani ammal ti. Kuppuswami Goundan. 

62 I.C. 769=13 L.W. ill. 

S. 102 — Legitimacy—Presumption as 
to lawful connection and legitimacy — Rebuttal. 

Where there are oiroumstanoes justifying the 
inference of marriage and legitimacy, tbe 
burden is upon those who deny tbe status of 
tbe wife and the son, to produce oonolusive 
evidenoe to rebut tbe presumption of lawful 
oonneotion and legitimacy. ( Lindsay, J.O. 
and Kanhaiya Lai, A. J.O.) Suria Qadir v. 
Qadsia Begam. 24 I.C. 648= 1 O.L.J. 281. 


Limitation. 

-8 • 103— Limita lion. 

When a plaint is pnma facie, barred the 
plaintiff who tries to briDg it within limitation 
by proving an acknowledgment under 8. 19, 
whioh gives him a fresh period, must give a 
cogent proof of his allegations. (Rafique and 
Lindsay, JJ.) COLLECTOR OF jAUNPUBu. 
Jamna Prasad. 20ALJ. 140 = 

44 I.A. 380=1923 A. 37. 


8- 102— Limitation-** Onus. 


Jn a suit for redemption tbe onus of proving 
that the suit is within limitation lies on the 
plaiotifi. (Perman, J.) Khando Lal v 
FAZUL * 91 I.C 939 = 1 Lah. 21. 


8. 108 —Limitation. 


(Per Seshagiri Aiyar, J.)-Tbe burden of 

FiS"!?. 8 “ 90,1 19 in time ia on the Plaiotifi. 

[Wallis, O.J. and 8eshagiri Aiyar, J ) Rama- 

NATHAN CHBTTY V. MURUGAPPA CHETTY 

(1916) 1 M.W.N. 208 = 33 1.0. 969 = 

3 L.W. 210. 


Majority. 

-8. 103 — Majority — Decree against 

person as minor-Quit to set aside on ground of 
no mxnoTMys ' 

When a deoree passed against a minor is 
sought to be set aside on the ground that he 
wae not a minor, the burden of proving that 
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he was a mijor lies on the person making the 
allegation. (Miffra, Offg, A.J.C.l GOKUL 
BINGH v. KANHA1YA LaL. 26 1 C. 816* 

10 N L R. 137. 


Malicious Prosecution. 

8, 103 — Malicious prosecution — Innoc¬ 
ence— Burden ol proof. 

In a suit for malioious proseoution, the |!ai 
kifi has to pcove his innocence with a view to 
establish that the prosecution was oommenced 
maliciously and without reasonable and 
probable cause. (Mookerjee and Beachcrott, 

«•) muchi osTA c w”«: 

_g, 103 — Malicious prosecution — Re¬ 
asonable and probable cause. 

In a suit for damages for malicious search 
the onus of proving want ol reasonable and 
orobable cause lies on the plaintiff. lAbdur 
Rahim, GJJg. C J. and Krishnan. J.) Gadgi 

MARBAPPA W. THE FIRM OF VANNAJEE 

VAJANIEE ( 1916> 2 M W N 280 8 =“ L .C SS'l 

VJ ! 31 M.L J. 772 . 


Marriage. 

- _s 102 —Marriage — Maintenance. 

lu maintenance proceedings under the Code 
the onus is ou the wife to show that she is the 
wife of the aooueed. ( Saunders. J.C.) 

WAFOON V. MA THEIN TIN. 24 I C. 372 - 

13 Cr. L J 481 = 7 Bur.L.T. 71. 

Material Alteration. 

_S 103 — Material alteration—Onus. 

In a suit on a mortgage bond, the burden of 
proof lies on the defendant to show how that 
particular olauee was an alteration made 
subsequent to the exeoution of the bond with¬ 
out the knowledge of the executant. (Afooker- 
.'<,0 and Beachcroft, JJ.) AOHYUTANUNDa 
Bhattacharya v. Ram Nath Bhatta- 
OHABYA. 21 I.C 79 = 18 C.L.J. 334. 


Minority. 

---S. 103— Minority — Onus. 

The ohms of proving the minority of the 
executant of a deed is on the person asserting 
it. (Lord Dunedin.) JAGANNATH PRASHAD 
SINGH v ABDULLAH 48 Cal 909 = 

45 I.A 97= 16 A.L J 576 = 5 P.L.W. 83 = 
(1918) M W N 406 -22 C W N. 891 = 
8 L.W. 163 = 24 M.L.T. 62 = 28 C L J. 192 = 
20 Boro. L R 851=45 I.C. 770 = 

88 M L.J. 45 (P C.). 

-8 103— Minority — Contract —Admis¬ 
sion of majority—Effect of. 

When the validity of a contract is questioned 
on the ground that the exeoutant is a minor, it 
is for the plaintiff to establish by prima facie 
evidence that the contract was valid and 
entered into by a person who was competent to 
do so. An admission of majority at the time 


EVIDENCE A0T (I of 1872), Sb. 101,102, 103 
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of the execution of the deed is sufficient prima 
facie evidence to establish the majority of the 
exeoutant. 2 I. G. 839; 13 I. C. 556, Ref. 
( Stuart , J.) Bachcha Lal v. Hasan Khan. 

4 U.P.L R. (A.) 81 = 1922 All. 240. 

-8. 101— Minority—Pro note—Suit cn. 

Where in a claim od pro-note, the daft, sets 
up the plea of minority, the onus is on him to 
prove the same- (Le Rossignol, J.) HARJI MAE 

v. abdul Halim. 60 I C. 267. 

-g 8t ioi, 102 and 103— Minority — 

Hindu Law—Joint family—Alienation by adult 
members—Suit by minors. 

The onus of proving that an alienation made 
by the adult members of a Joint Hindu family, 
is not binding on tbe minors, for want of 
consideration, lies on those minors eeekiog to 
set it aside. (Ayling and Scshaqiri Aiyar , JJ). 
Krishna t;. Madhawa. 63 1.0 238. 

-8 102— Minority —Onus ou person set 

ting up. 

Tbe party who ocmes to the Court and 
pleads minority must make out bis oa9e before 
tbe adverse party oaD be required to rebut it. 

(Coutts Trotter and Srinivasa Aiyangar, JJ.) 

Venkata Rangappa Naicken v. Sub- 
baraya Goundan. 33 I.C. 142. 

-8. 102 and 1C3 — Minority— Onus. 

It is for the party setting up infancy in the 
oase of a contract to prove it. 24 M.L.J. 617 ; 
26 B 109; 8 W.R. 371, Foil. (Oldfield and 
Tyabji. JJ.) JODI BlBI v. VJJIAR KHAN 
8AHBB. 25 I C. 407. 

-3. 102 —Mmority. 

A person alleging that another was minor at 
a particular date must prove it. ( Hallifax , 
A.J.C.) BALWANT SINGH t). NAR/YANA- 

38 I.C. 196. 


- S. 101— Minority. 

Tbe burden ol proving minority liea on 
the person alleging it. ( Stuart and 
Kanhaiyalal, A J.Ce.) RAJA t>. SANT Rain 
DaS. 2 O L J 228 = 30 I C 193* 

18 O.O. 93. 

-Si. 102 and 103 — Minority— Onus on 

perso>i pleading. 

Where a person alleges his minority in order 
to escape liability under a mortgage executed 
by him tbe burden lies upon him to prove 
that be was a minor, at the time the tran¬ 
saction was entered into. (Daniels and Lyle, 
A.J C3.) Niamattullah Khan’v Gaj Raja 
SINGH. 22 O.C. 181 = 1 U P L R. (J.C ) 83* 

53 I C 186 = 6 O L J 376. 

- Sb. 103 and 10)— Minority —Onus of 

proof. 

When in a suit upon a contract the defend¬ 
ant pleads minority at the time of the 
ooDtraot the onus of proving that he was of age 
is on the person who tries to enforce the 
j contract. (.Lindsay, J.C. and Raflque, J.) 
Muhammad Husain v. Lalji Singh. 


25 I.G. 648*1 O.L.J. $ 68 . 
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Mistake. 

-S 103— Mistake —Onus on person. 

The onus of proving that a property was in¬ 
cluded by mistake tor another property, in a 
document is on the person setting up that plea. 
(Lord Moulton.) Harendra Lal ROY v. 
Hari DASI DEBI. 41 Cal. 972=1 L.W 1030 = 

41 I A. 110 = 27 M L.J. 80 = 
11911) M W.N. 462 = 16 M.L.T. 6 = 
18 C. W.N 817 = 19 C L.J. 484 = 
lB.Bora. L.R. 400 = 23 I.C. 637 = 

12 A. L.J. 774 (P.C.). 

~ ' 'Ss. 102 and 103— Mistake — Recitals — 
Onus of proving incorrectness. 

The onus ol proving that a dooumont to 
which a person has affixed his signature does 
not contain a oorreot statement ol the facts 
and ol the intentions of the parties is on the 
person making the allegation. (Roe and Jtoala 
Prasad, JJ.) MT. Ramdei v. GHANr>RABALI 

BIBI. 44 I.C. 393 = 4 P. L.W. 237. 

Mortgage. 

-8. 101— Mortgage— Execution admit¬ 
ted sham nature of. 

Where the execution of the mortgage docu¬ 
ment is admitted but it is pleaded it was false 
and^morely a sham. Too burden of proof lies 
on the party who sots it up. (Lindsay ani 
Kanhaiya Lal, JJ). Coiddu v. Desraj. 

21 A.L.J. 793 = L.R. fl^A. (Civ.) 33 = 

1924 All. 234. 

-S. 101— Mortgage—Redemption. 

lo a suit for redemption the burden of prov¬ 
ing a mortgage is upon the mortgagor. (Daniels 

J.) Kamji Dab v. Mihein Lal. 

1923 All. 441. 

-- 789 . 102 and 103— Mot tgage—Redemp- 

lion—Title to redeem—Onus, 

The plaintifl in a ouit for redemption must 
show a subsisting title. (Raflgue and Piggotl, 
JJ.) Prank Hay v. Rafiuddin. 

, 28 I.O. 85 1 = 12 A.L J. 769 

-8. 103— Mortgage—Redemption suit — 

Onus of proof. 

In a redumption suit, the plaintiff must first 
prove the mortgage, and if he has given proof 
thereof, the burden shifts to the defendant to 
prove that the relationship hts ended. (Banerji 
and Ryves, JJ.) GANESH LAL v. BasANLI 
Lal. 20 1.0. 29. 

-—■—- 8 . 103 — Mortgage — Ownership of pro¬ 
perties included in —Onus. 

In a suit between the mortgagee and a third 
party tbo onus ol proviDg that the properties 
comprised in the mortgage-deed belong to the 
mortgagor lies upon the mortgagee. (Beaman 
and Hayward, JJ.) ANANDI Rai Bhabkab 
N iLKANTn v Naraik Dbond dry Tattoo. 

27 I.C. 478-17 Bom. L.R, 49. 


EVIDENCE ACT (I of 1872;, Ss. 101, 102, 103 
—Mortgage. 

-8s. 101, 102— Mortgage. 

As soon as a mortgage-deed is produoed whioh 
contained a representation as to the share cl 
another person in the property mortgaged, the 
burden is no longer on tho mortgagees to esta¬ 
blish that they did not know the true position 
but it is shifted on the mortgagors to show the 
mortgagee’9 knowledge of the true facte. 
(Greaves and Ohisa, JJ.) 8ARODA PRASAD 
v. GOSTO Behari Hazra. 27 C.W.N.943 = 

36 C L.J. 78 = 1922 Cal. 942. 

- S. 103— Mortgage—Redemption. 

Tho burden of proving that a mortgage is 
irredeemable is on the person who resists 
redemption. ( Krishnan arid Ramtsam, JJ.) 
Ryru NAmbiar v. Kappalli Kanaka . 

42 M.L J. 330= (1923) M W N 76 = 
16 M.L.W.;930 = 1922 Mad 183. 

-Ss. 102 and 10 J— Mortgage — Redemp¬ 
tion — Oous. 

Where both plaintiff aud defendant relied 
only on one mortgage and the ODly question ie 
whether it is subsisting or not the burden of 
proof is on the defendant as he must bo deemed 
to be aware of the date of the transaction, 20 
A. 313 ; 1 A. 117 ; 36 All. 640, Foil. (Seshagiri 
Aiyar and Napier, JJ.) MadeavANVYDIAR 
v. Laxshmana Pattar 

(1918/ M.W.N. 139 = 44 1.0 447=7 L.W. 284. 

-S. 102 — Mortgage — Usufructuary 

mortgage after simple mortgage of same property 
— Mortgagee selling up sale tn his favour—No 
mutation of names. 

Tho burden of proof in a oaae where an 
usufruotuary mortgagee ocming in after a 
simple mortgage of the same property in a 
favour of another eets up a sale in his favour 
but has not obtained mutation of names is 
heavily on the porsou setting up a salo. 

| (Robinson, J.) MAUNG BHWK MIN v. MAUNG 
8UNNYUN. 22 I.C 808. 

- 8. 102 —Mortgage —Conditional sale — 

Onus. 

Bale of properly together with a subsequent 
agreement to repurchase within a specified 
lime, may be regarded a kind ol mortgage, but 
tho burden ol proving that the transaolion does 
amouut to a mortgage is on the party assert¬ 
ing. (12 A. 397, Ref. to.) (Parlelt, J.) MAUNG 
KYA HNIN V MAUNG KO KYAW. 

35 I.C, 336 = 10 Bur L.T. 4. 

——— Ss. 102 and 103 —Mortgage—Suit for 
redemption—Burden of proof. 

The burden ol proof iu a suit for redemption 
where tbo plaintiff is out of possession ie oast 
heavily upon him, howevor weak tho defence 
might bs. (llaung Kin. J.) LA AUNG v 
MAUNG 80. 21 1.0. 835 = 9 Bur. L.T. 

-8 b. 102 and 103— Mortgage— Redemp¬ 
tion suit. 

In a euit for redemption, tho onus is on the 
plaintiff to prove the initial mortgage. (Two- 
mey, J.) Ma ShWB Hpe v. Maunq Skin. 

20 1.0. eW-6 Bar. L.T. 111. 
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EVIDENCE ACT (I of 1872), Si. 101, 102, 103 
—Negligence. 

Negligence. 

-8, 102—Negligence. 

In the even: o l a derailment resulting in 
injury to passenger, the onus of disproving 
negligenoe lies on the railway. (Lord Sumner) 

East India Ry. coy., v. Kikwood. 

48 Cal. 757 = 13 L W. 248 = 1922 P C. 196. 

-S. 102 —Negligence—Loss in Railway 

transit —Burden of proof. 

When a prima facie oase about the wilful 
negligence of the Railway servants is made out 
the onus lies oo the company to offer a reason¬ 
able explanation ( Macleod , C.J. and Shall, J.) 
Central India spinning & Weaving coy. 
w. G.I.P. Ry. 24 Bora.L.R. 272 = 1922 Bom. 46. 

- S. 101— Negligence-Railway Company 

— Suit against —Loss of goods consigned under 
risk note —Plaintiff to prove how loss occurred. 

The plaintiQ is to prove how loss occurred 
in a suit against Railway Company regarding 
loss of goods consigned under risk note. 
(Oldfield and Devadoss JJ.) Narayana 
AIYab V. S. I. RY. CO. Ltd. 18 L.W. 322 = 

1924 Mad. 388. 

Notice. 

-8. 101 —Notice—Contraet to sill — 

Specific performance —Subsequent purchaser 
without notice —Re pis* ration --Burden of proving 
tiofic* of prior eontract to sell. 

Registration by itself is no notice. There must 
be other oiroumstanoes in the oase from which 
the Court oould oome to the oonolusion that 
the subsequent purchaser had notice of the 
prior and registered agreement and the burden 
of proving lies on the person setting up notioe. 
36 - B. 446 , Dist. ( Macleod . C.J. and Crump, 
J.) Peerkha Lalka v. Kashila Mati. 

23 Bora. L.R. 473 = 1921 Bom. 40. 

-S. 103 — Notice — Registered and 

unregistered instrumedt—Priority. 

The burden of proving that a person claim¬ 
ing under a subsequent registered dooument 
has no priority over another claiming under a 
prior unregistered dooument by reason of the 
former having had notioe of the latter’s title, 
is on the party alleging euoh notioe, 25 M. 1. 
Poll. (Mookerjee and Beachcroft. JJ.) MAGU 
BRAHMA v. BHOLI DASS. 19 C L.J. 3B2 = 

20 I.C. 195 = 18 O.W.N. 887. 

— 8. 102— Notice. 

Burden of showing that a subsequent 
contraot was bona fide and without notioe of 
prior contract for sale is on the person claim¬ 
ing under the subsequent contraot. (Abdul 
Raoof and Harrison, JJ.) KANSHl RAM v. 
ISHWAR DAS. 1923 Lah. 108. 

- S. 103— Notice, want of — Contract 

to sell. 

In oase of a suit for speoifio performance it 
is the transferee to prove that be was a bona 


EVIDENCE ACT (I of 1872), 8a. 101, 102, 102 
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fide transferee and bad no notioe of the 
oontraot in the plaintiff's favour. ( Abdul 

Baoof, J.) Bendraban v. Bode Raj. 

69 l.C. 470. 

-8. 102 — Notice — Plea of purchase 

without notice of prior agreement — Onus. 

The burden of proving a purchase without 
notice of a prior mortgage or oontraot is on the 
subsequent purohaser and the rule is the same 
for moveable as well as immoveable property. 
(Heald and Lentaigne, JJ;. MAUNG Chittd 
v. Bansi Dhar Bazaz. 2 Bur. L.J. 63 = 

1923 Rang. 153. 

Novation. 

- 89 . 101, 103 —Novation — Contract — 

Variation. 

Where parties to a written oontraot depart 
from it and adopt some other line of oonduot, 
the party setting up the substituted verba 
contraot must show not only what he under¬ 
stood to be the new terms but also that the 
other party bad the same understanding. 
(Mookerjee and Fletcher, JJ.) Dina Nath v. 
Etharam. 81 1.0. 789 = 33 O.L.J 377. 

-S. 102 — Novation—Plaintiff alleging 

unconditional attacking ever of liability. 

Where A owed a debt to B and B alleged that 
A’s brother C unconditionally tock over the 
liability, hut C replied that he only agreed to 
set off the amount against the prioe of the 
bricks which B might purohase from him. 
Held, that the burden of proving uaoonditional 
liability was on B. (Twomey, J.) MauNG KAN 
Pe u. Maung Ban Kyi. 11 I C. 774= 

4 Bur. LT. 138 

Objection to Onus. 

-S. 103 —Objection to onus — Waiver. 

Where burden of praof with respeot to certain 
faot lies on the defendant, but the plaintiff 
without waiting for defendant’s evidenoe take9 
upon himself to prove it, he oannot subsequen¬ 
tly say that the defendant did not discharge 
his part. ( Karamat Hussain, J.) 8aJAN 
Kunwar v. JOTi Prasad. 10 l.C. 223 

- S 103— Objection to onus— Question 

of law. 

The question upon whioh party the onus of 
proving any pactioular point lies, is undoubted¬ 
ly a question of law. (Scott Smith, J.) MUSaM- 
MAT NIAMAT BlBJ t;. MAHOMED FAIZ. 

63 l.C. 743. 

Official Records. 

-9. 103 —Official records — Bombay 

Hereditary Officers Act, S. 15. 

Where a whole vlliage is mentioned in a 
Sanad evidencing a settlement under 8.' 15. 
Bombay H. O. Act. 1974, the party alleging 
that a particular Survey Number of that 
village is outside the scope of the settlement 
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EVIDENCE AUT (I of 1872), S. 101, 102, 
103—Official Recordi. 

mast prove it. (Shah and Hayward, JJ.) 
Amrit Vaman v. Hari Govind. 

44 Bom. 2*7 = 16 1.0. 411 = 22 Bom. L.R. 275. 

-8. 103— Official records — Suit for 

declaration that defendant's name is wrongly 
entered in the revenue papers by mistake . 

The burden cf proving that plaintiff has been 
in separate exclusive possession and that 
defendants name is wrongly entered in the 
revenae papers lies upon the plaintiff. (Robert¬ 
son, J.) BHOIA v. Brij Lal. 

27 P.W.R. 1912 = 13 l.C. 960=32 P.L.R 1912. 

Omission to diaoharge Onus. 

-S. 1 02 —Omission to discharge onus— 

Effect of. 

Where both parties oan produce evidence 
conoerning the existenoe or non-existenoe of a 
particular faot, the party upon whom the 
burden of proof lies, does not disoharge that 
burden by showing that the other side oould 
equally have proved the ooutrary. (Hiller, G.J. 
and Mullick, J.) Ram Bilas 8ingh v. Ramyad 
BINGE. 1 Pat L.T. f33 = B P.L J. 62-2 = 

58 I.O. 803 = 2 U.P.L.R (Pat) 223 

Onus Immaterial. 

--8s. 102 103— Onus immateriallwhen 

evidence is taken. 

When tho entire evidenoe on both sides is 
onoe before tho Court the debate as to onus is 
purely aoadem : oal. 43 M. 567, foil. (Mr. Ameer 
Ali.) SRI CH1DAMBARA BIVAJ'RAKASA PAN- 
DARA SANNADHIGAL V. VEERARAMA REDDI. 

45 Mad 586 = 31 M.L T. (P C.) 31 = 
41 M L.J. 640-16 L.W 102 = 
(1922) M.W.N. 749 = 49 I.A 266 - 

(1922) P 0. 292 (P.C.). 

— - -8. 102 —Onus Immaterial — fier 

evidence gone into. 

Where all the relevant facts are in evidenoe 
boforo the Court and all that remains for 
deoision is what inferenoe should be drawn 
from them and the controversy passes tho stage 
at whioh discussion of burden of proof is perti¬ 
nent. (Sir Lawrence Jenkins.) Beturatnam 
v. Venkatachala, 48 Mad. 867- 

25C.W.N 488 = (1920) U W.N. 61 = 
27 M.L.T. 102 = 11 L W. 899- 
88 M.L J *76-22 Bora. L.R. 678 = 
18 A.L J. 707 = 88 1.0 117=47 I.A. 76 (P.O ). 

-Sa. 102 and 103— Onus immaterial — 

After evidence. 

Where the evidenoe on rooord is sufficient to 
enable a Court to oome to a clear conclusion 
of faot, the burdon of proof is immaterial. 
(Lord 8umncr,) BasaNTA Kumar Roy 
v. Secretary op State 
'll Oal. 853-1 Pat. L W. 693-32 M.L J. 503- 

21 O W N. 642 = 18 A.L J. 398 = 
28 0 L.J. 487-19 Bone. L.R. 480- 
(1917) M.W N. 482-6 L W. 117- 
22 M.L T. 310-40 1.0. 337- 
44 l.A. 101 (P.O.). 


EVIDENCE ACT <1 of 1872), 8. 101, 102, 
103 —Onus Immaterial. 

-Sa. 102 and 103 —Onus immaterial— 

After whole evidence gone into. 

Quaere. — Whether any question of onus 
remains after the parties go into evidenoe. 
(Ameer Ali) MOHAMMAD MEHDI Hasan 
Khan v . Mandir Das. 31 All. 811 = 

39 I. A. 68 = 12 M L.T. 392 = 15 O.C 278 = 
14 Bora. L.R. 1078 = 10 A.L J. 378 = 
17 l.C. 396 = 23 M.L J 741 = 
17 C.W.N. 49 = 16 0 L J. 6-20 = 
(1912) M.W.N. 1052 (P.C.). 

-S. 101— Onus immaterial — Party elect¬ 
ing to produce eviaence first does not lose right 
to raise the plea of onus. 

If a person under a justifiable impression 
that the burden of proving a oertain faot lies 
on himself eleots to produce hie evidenco first, 
he does Dot thereby lose his right to insist that 
the burden of proof be laid on the right, i e, 
opposite party. When the burdon of proof is 
wrongly plaoed on one party but both parties 
have given ovidunoe and there is no suggestion 
that any evidence has been excluded the 
appellate Court should prooeed as if the burdon 
of proof has been oast upon tho right party. 
(Sustain and Chamier, JJ.) Muhammad 
TAHIR V. RAGUBAR DAYAL, 11 I 0. 761 = 

8 A.L J 738. 

-Ss. 102 and 103— Onus immaterial. 

Where the entire evidenoe on both sides is 
onoe before the Court, the debate as to onus is 
purely aoademioal and the controversy has 
passed the stage at whioh disoussion as to tho 
burden of proof is pertinent. The question 
that remains for the Court is one of inference 
from the facts proved. (Mookerjee and Chotz- 
ner. JJ.) Abinas CHANDRA DAS v. Majub 
ALI CHOWDBURY. 36 C L J. 196 = 

17 C.W.N, 328=1922 Oal. 481. 

-8b. 102 and 103— Onus immatiriaU 

Where both parties adduce evidenoe in 
support of their respective oases and the Court 
on an examination of such evidenoe shifts the 
burden of proof from one party to the other 
the question of onus loses its importance, 
This must be more so at the appellate stage. 
(Suhrawardy and Cuming. JJ.) SUDHANYA, 
Kumar singa v. Gour Chandra Pal. 

27 C.W.N. 134=39 G.L J. 473 = 

1922 Oal. 160. 

-8§. 102 and 103-Onws immaterial. 

The question of onus of proof arises only 
when there is no ovideDoe one way or the 
other whioh will enable tho Judge to oome to 
a oonolueion upon tho question of faot to be 
determined. But where evidenoe has been 
adduced by both the parties and the relevant 
facts are before the Court, the question of onus 
is immaterial and no importance attaohea to 
the question on whom the initial onus lay, 32 
C.W.N. 937 ; 43 Mad. 667, Ref. (Mookerjee 
and Buekland, JJ.) Krishna v. Nagbnd- 
BABALA. 28 C.W.N. 942 = 66 l.C. 694 = 

34 0«L.J, 883. 
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EVIDENCE ACT (I of 1872), 3. 101, 108, 
103 — Onaa Immaterial. 

; Si. 102 and 103 —Onus immaterial — 

Whole evidence taken. 

The question of burden of proof retains liitl 9 , 
if any, importanoe where there is evidence on 
both sides. [Richardson and Beachcroft, 33). 
BASIRUDDIN v. MOKIMA BlBI. 44 I 0. 913 = 

22. OWN. 709. 

Si. 102 and 103 -O .us immaterial — 
In face of finding. 

Where the lower appellate Court clearly finds 
that a document is a forgery, no question of 
burden of proof based on the fact, that the 
dooumenb was registered uuder S. 75 of the 
Registration Act, can arise. (Ccxe and Rich¬ 
ardson, 33 ) Bhadbi Narain v. Kodoshah, 

28 1.0. 138. 

- 3. 101— Onus immaterial. 

The question of onus of proof only arises 
where there is a question of fact to be deter- 
mined and there is no evidenoe one way or the 
other which will enable the Court to oome to a 
oonolusion. Whsre evidence is adduced by both 
parties, then the question of the burden of proof 
becomes immaterial and the Court has to deter¬ 
mine on the evidenco before it. ( Campbell and 
MotiSagar, 33.) NihalChand v . GURDITTA 
MAL. 3 L.L.J, 491 = 1523 Lah. 641. 

--S. 101 — Onus immaterial when 

evider.ee adduced. 

Where the defendants led evidenoe on the 
issue as to notioe they cannot be said to have 
held back their evideooe because of tbe imposi¬ 
tion of the onus on the other side, 46 I.C. 659 ; 
29 All. 184, Pol.; 25 1.0 648, Fol. ( Campbell , 
J.) Ladha Ram v . Jinda Ram. 

1923 Lah. 339. 

—--Ss 102, 103 — Onus immaterial — 

Mistake —Parly accepting onus of adducing 
evidence—Effect of. 

A party accepting the burden of proof as 
upon him and adduoing evidenoe, oaonot in 
seoond appeal complain of prejudice on the 
ground that the burden <• proof was wrongly 
thrown on him. ( Ghevis , A.J C. and Abdul 
Raoof, 3.) Jadu Nath v. Ramun Mad. 

4 Lah. L J. 426 

-8. 102— Onus immaterial — After 

evidence taken. 

In the ab9enoe of an objeotion by a defend¬ 
ant that the odus was wrongly placed on him 
by the trial Court, the Appellate Court ought 
not to have shifted it on to the plaintiff. 
(Scott-Smith, J.) DAULAT v. Khan. 

81 P.L R. 1918 = 29 I.C. 194 = 88 P W.R. 1918. 

-8b. 102 and 103— Onus immaterial— 

Whole evidence on record. 

Where the whole evidenoe is on reaord the 
Court should examine it without reference to 
onus. (Ayling and Seshagiri Aiyar, JJ.) 
>ANKAJAMMAB V. SECRETARY OP STATE. 

40 Mad 1108-8 L.W. 346-32 M L.J. 237 = 

40 I.C. 816 = 21 M L.T. 411. 


EVIDENCE I0T (I of 1872), 8, 101, 102, 
103—Onus Immaterial. 

-3. 103 — Onus immaterial--All evidence 

taken. 

W hen the Court ha3 all the evidence before 
it tho question of burden of proof is not very 
important. In deciding whether a mortgage 
is void under 8. 36, tbe Court need not 
consider the question whether the mortgage is 
invalid as a mortgage. [Sadasiva Aiyar and 
Moore, JJ.) anantarama v. Yussufji. 

31 M.L.J. 133 = 36 I 0. 903 = 
(1910) 2 M.W.N. 236. 

-Si. 102 and 103— Onus immaterial 

—After evidence let in. 

When tbe whole evidence is before the Court, 
the question ot burden of proof is of very little 
value. (Sadaswa Ai^ar and Tyabji, 33.) 
Ramasubba AIYAR V. AVUDAI am&jab. 

23 I C. 123 = (1914) M.W.N. 398. 

-Sa 102 and 108 — Onus immaterial. 

The question of onus is unimportant when 
the whole of the evidence is before the Court, 
(White. C J. and Tyabji, J). KBISHNAMA 
Chariar v. Veebavklli Krishnama 
Chabiar. 38 Mad 166 = 13 M L.T. 

(1913) M W.N. 283=19 I.C. 432 = 

24 M L J 517. 

Aleo (Ayling and Tyabji, JJ.) GADDIAN v. 
VEERAPPE. 26 I.C. 899 = 28 M.L J. 92. 

-Ss. 102, 103 — Onus immaterial. 

Where both 6ides have givou evidenoe in full 
and tbe Court has come to a conolusion on the 
evidenoe the question of burden of proof entirely 
disappears, 48 C. 767, referred to. (Koiwal, 
a.J.C) Goverdandas v. Habbab Ram 

8UKE1. 1923 Nag. 62. 

-Sb. 102 and 103 — Onus immaterial. 

Where both parties o*lled evidence upon a 
oertain point, no question cf burden of proof 
arises and tbe Court has simply to deoide the 
point upon tbo faots what is the nature of tbe 
transaction. (Stuart, A.J.C ) JAG DEI y. 
SOHANBAL. 28 I.C. 300 = 2 O L.J. 140. 

-Ss 102 and 103— Onus immaterial. 

The question of onus dwindles,iDto insignfi- 
cance in seoond appeal. (Coutta and Sultan 
Ahmad, 33.) Ram Khkbawan v. Ram Nath. 

1 P L.T 640. 

-Ss. 102 and 103 —Onus immaterial — 

After evidence is gone into. 

The question of onus is ooly one of evideno 6 
and when the evidenoe has been adduced in 
the oase the Court is entitled to come to aay 
findiDga. (Jwala Prasad and Adami. JJ) 
BANAMALI 8ATPATHI V. TABUA RAM HARD 
1 P.L.T. 102 = 68 1.0. 841 = 8 P L J. ISi. 

-Ss. 102 and 108 — Onus immaterial — 

After evidence gone into, 

Where a Court has the full evidenoe of both 
parties before it, tho question ot onus hardly 
arises. (Coults and Adami, JJ.) SUSAN SAC 
v. KABU Mabton, 

8 P.L.J, 87 = 84 1.0. 682 = 1 P L.T. 13. 
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EVIDENCE ACT (I of 1872), Ss. 101, 102, 103 
— Onai Immaterial. 

- Si. 102 and 103— Onus immaterial — 

After evidence is taken. 

The question of onus of proof only arises 
where there is a question of faot to be deter¬ 
mined and there is no evidence ODe way or the 
other which will enable the Judge to come to 
a oonolusion. In such a case, the Court has 
to deoide whether the burden of proving the 
fact lie3 npon the plaintiff or tbo defendant. 
Whether in the first lustance, the onus lies 
upon the plaintiff or upon the defendant if 
there is evidenoe adduoed by both the parties 
then the question of the burden of proof 
beoomes immaterial and the Court has to 
determine upoq the evidence before it. (Miller 
O.J. and Foster, JJ.) JHARI SINGH v TOKH- 
ARAM Marwari. 62 1 0. 860 = 1 P L T. 57. 

- Si. 102 and lOi — Onus immaterial— 

Onu9 in Appellate Court. 

When evidence bat- been given before the 
Original Court on Doth sides, the question of 
burden of proof 16 of very little importance in 
a Court ol appeal. (Chapman and Atkinson. 
JJ.) Sahdeo Narain Deo v. Kusum 
KuMARI. 45 1.0. 929. 

-S. 103—Onus immaterial— Evidence 

let in. 

Where evidenoe had been let in on both sides 
and the evidence on one side bad been believed 
no question of the burden of proof arises as the 
quostiou is one of procedure. (Chapman, J.) 

Jang Bahadur Singh v Ram sundar 
Singh. 38 I.G. 8i7 = i P.L.W. 194 

—- S. 103—0«us immaterial — After 

evidence let in on both sides. 

There oan be no question ol burden of proof 
when the Court has only to determine the case 
on evidenoe lully recorded on both sides. 
( Chapman , J.) MaHTaB v. SBEOBARaT TELI. 

b7 1C. 353. 

PardanaBhln Lady. 

-8s. 101, 102 and 103. 

See also PaRDanshin LADY. 

-8. 103— Purdanashin lad —Q ft by — 

Binding nature of. 

The onus is on a person claiming under a deed 
of gift oxeouted by a putdanashin lady to prove 
execution and intelligent understanding of the 
nature of the trausaotion by the grantor. Aliter, 
where tbo purdanashin is a woman of business 
l.ke capacity. (Lord Shaw.) KALI BAKH8H 
8INGH y. RAM GOPAL SINGH. 38 All. 81 = 
41 I. A 28-16 O C. 378-18 C W.N. 282 = 
12 A.L J 113 = 15 M L T. 130 = 
19 G.L.J. 172 = 1 O L J. 67=26 M L J. 121 = 
(1914; M. W.N. 112-21 1.0. 983 = 
16 Bora. L R 147 (P. 0 ). 

-8 102 — Purdanashin lady — False 

recitals, 

Where a purdanashin lady sued to set aside 
a sale-deed exeouted by her to her agent on the 


EVIDENCE ACT (I of 1872), Ss. 101, 102, lOJ 
— Partition. 

allegation that she signed blank sheets and tho 
reoitals were made by the agent. Beld, that as 
tho dooument contained her signature she must 
establish that the recitalB oontained therein 
are untrue. (Mookerjte and Becchctoft, JJ.) 
BANSJRAM v, BANSI Ram. 23 I.C. 284 = 

20 G.W.N 638. 

-S. 101 — Purdanashin ladies—Transac 

tun—Burden of proof—On whom thrown. 

The onus of proof is thrown upon the 
oreditor to prove that the purdanashin under¬ 
stood the nature and oharaoter of the tran¬ 
saction and that abe signed ibe deed lully 
understanding it. To determine whether the 
transaction was voluntary, the whole of the 
oiroumitanoep should be locked iDto. t Kan- 
haiya Lai Kendall. A J.C.) 8ALEHA BlRI v. 
OUDH COMMERCIAL BANK, LTD. 

36 I.C 673 - 3 O L J. 482 

-8. £103— Purdarashin lady — Dee 

executed by — Validity. 

_ The Court when oalled upon to deal with a 
deed exeouted by a Purdanashin Jady mu6t 
satisfy itself first tbai the deed was actually 
executed by her or seme one authorised cn her 
bekalf with full understanding of wbat ehe is 
about to do, secondly, she bad full knowledge 
of the nature »Dd efleot of transaction, thirdly, 
she had independent, and disinterested ndvioe 
in the matter, f J. Das and Kulwant Sahay, 
JJ.) MANS1NGH V NAWLAKBHATI. 

4 P.L T. 333 = 2 P. 607= 1923 P. 492. 

-S. 102—Purdana'-bin lady— Ex parte 

dtcree—Suit to set it aside cn the ground of 
fraud. 

A turdanashin lady suing to sot asido an. 
cx parte decreo cn the ground of fraud and 
concealment of faots must provo that the 
dooree was obtained by couoealment from the 
Court of material laote in oiroumstanoea which 
prevented her by fraud from putting tho faots 
before the Court. (Bee, J.)PARBATI KOER v. 

Laganyath Prasad. 36 I.C. 896. 

Partition, 

-8. 102— Partition — Hindu joint 

family. 

A disruption of the status of joentness of a 
Hindu family may take place by agreement 
without division of tho estate by metes and 
bounds. Even an unambiguous expression 
of an intention by one member of the famil r 
to separate and hold his Bbare separately ia 
sufficient. But the question is one of faot 
and the onus is on the party alleging separa¬ 
tion of interest or the intention to separate to 
establish it affirmatively. (Mr. Ameer All.) 

Girdhar Das v. Sri Krishna Dutt. 

18 A L J 548 = *9 M L T. 71- 
39 M L J. 18-23 Bora. L R. 1348- 
86 I.C. 293-12 L.W. 739 (P. O.j. 
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EYIDENCE ACT (I of 1872), 8a 101, 102, 103 
— Partition. 

-S. 10 2—Partition suit for partition. 

In a suit for partition in a Milakshara family 
the party who alleges a previous partition 
must prove it. ( Fletcher and Richardson, JJ.) 
POBMESHWAR DUBEY V. GOVIND DUBEY. 

43 Cal 419 = 33 1 0. 190 = 20 O.W.M. 25. 

Possession. 

-S. 101— Possession. 

In poeeeseion suits the plaintiff has to prove 
that he wes iu possession and was dispossessed 
within 12 years of the suit. ( Chatterjee and 
Panton, JJ.) Rakdal Chandra Ghose v 
Duroa Das. 25 C W N. 724 = 1922 Cal. 357. 

--S. 103 —Possession— Delivery of posses¬ 
sion to auction-pur chaser. 

Where the auotion-purohaser has obtained 
delivery of possession through Court, strong 
evidenoe is required to show that he was not in 
possession. ( Miller and Tyabji, JJ.) GOYINDA 

Doss v. Raja Venkata Pbrumal. 

26 I G. 337 = 5*7 M L J. 193. 

Pro eruption. 

-—8. 102 — Pre emption — Preferential 

right. 

A person olaiming a preferential right of 
pre-emption over another oo-sbarer'by reason of 
the relationship must prove it. (Tudball and 
Rafique, JJ.) Bhagtvan Das v. Tej R>u. 

36 I 0. 148. 

Preaumption, 

-Sa. 102, 103 — Presumption — Nature 

of document. 

Where a deed is attacked after a long period 
of years, the burden of proving that it is not 
what it purports to be lies heavily on the 
person attacking it. (Ryves and Daniels , JJ.) 

Bishambar Nath v. Muhammad ubai- 
DULLAH Khan. 45 A 381 -21 A L J. 303 = 

IL.R. 4 A. 433 = 1021 All. S86. 

-S. 103— Presumption — Joint family 

—Nature of property , 

Where one finds people living as joint and 
propertiei are acquired during this time the 
presumption is that they were acquired for the 
benefit of the joint family ae a whole. The 
burden of adduoing evidence to rebut the 
presumption lies on the party who denies the 
jointness. (Greaves and Cuming. JJ.) SHACHI 
Kumar v. Chandra Kumar Samaddar. 

31 0 L J 348 = 192) Cal. 201. 

-8 102 — Presumption — Arbitration — 

8iay of suit. 

Where an application is made for stay of suit 
pending arbitration, burden of proof lies on the 
reipondent to show reason why a stay should not 
be graded. I8chieabe, C.J. and Krishnan, J.) 
ANGLO PERSIAN Oil Goy. Ltd. V. PANCHA* 
PABJESA Iyer 41 M.L.J. 63J-18 L.W 732 = 
81 M L.T. 103 <H 0.)-(19SB) M.W.M. 772- 

47 Had. 114-1024 Mad. 331. 


■ YIDINGE ACT (I of 1872), Sa. 101, 102, 103 
—Special plea. 

- 8 s. 103— Presumption—Consideration 

money—Execution of a deed. 

Where the exeoution of a deed is admitted or 
proved the natural presumption is that it was 
exeouted for consideration and if the exeoutant 
sets up non-payment of the consideration 
money, he must prove it. (Kanhaiyalal, A.J C.) 
Narain Singh v. Rustam Singh. 

88 I.C. 777 = 3 O.L.J. 23. 

Recitals. 

- 8 . 103— Recitals— Variance with facts 

—Onus. 

In a bond exeouted by defendant the Onus 
is on him to prove that the recital, that the 
consideration was paid was not in aooordanoe 
with the facts ( Woodrofje and Mookerjee, JJ.) 
Kali Charan Basak v. amar Chand Das. 

41 I C 44. 

Record of Rights. 

-3. 101— Record of rights - Entry in 

repudiation by both parties—Purden of proof. 

Where the plaintiff repudiates an entry in a 
Record of Rights, ae fraudulently obtained by 
the defendants aod the defendant repudiate it as 
erroneously made, the Court should not think 
that the burden lies upon the defendants to 
rebut an entry upon whioh the plaintiff did 
not plaoe reliance. (Alookerjea and Beachcroft, 
JJ.) Sobhan Baksh V. Birendra Kisbore 
Manikya Bahadur. 80 l.c. 939 ( 2 i = 

22 C.L.J. 144. 

- 8 . i02-Record-of’rights—Entry chal¬ 
lenged—Entry t»i record-of rights. 

The burden of proof is upon the party alleg¬ 
ing that a certain entry in a reoord-of-rights is 
incorrect, (Teunon and Mullick, JJ.) BHUBAM 
SAHU V. LaL SUNDAB JHANKAR. 23 1.0. 604. 

Special Agreement. 

- 8 . 102 — Special agreement — Onus. 

A person setting up an oral agreement 
admi 66 ible uuder Evidenoe Act, 8 . 92, proviso 
2, is bound to prove it striotly. (Lord Dune¬ 
din). Motabhoy Mullah v Mulji Hari* 
DAS. 39 Bora 399 = 17 M.L.T. 402 = 

28 M L J. 389 = 13 A.L.J. 629 = 
19GVN. 713 = 21 C L J. 507 = 
17 Bom. L.R. 460 = 2 L.W. 524 = 
(1918) M.W.N 3)2=29 10.523 = 

42 I.A. 103 (P C.). 

Special Plea. 

-8. 103 —Special plea — Asserting—Title 

to —Trust property , 

Where a Trustee asserts private ownership in 
property proved to have been trust property the 
onuB lie on trustee to prove his claim. ( Lord 
Shaw.) T.P. 8 HR 1 NIVASA Chabiar v. O.N. 
EVALAPPA. 31 M L T. 1 = 43 M. 365 = 

43 M L.J. 536 =16 L W. 247 = 

49 I.A. 237-24 Bom. L R. 1214 = 

21 A.L.J. 250-27 O.W.M. 817 = 
35 e L J. 324 = 1922 P.G. 826 (P.G.). 
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EVIDENCE AOT (I ot 1872), Sa. 101, 102, 103 
— Special Plea. 

-S. 103 — Special plea — Impartibiliiy 

—Nature of proof. 

There is no presumption of law in favour of 
impartiality of property amongst the members 
of the Thaltan Caste in Malabar. ( Sch - 

wabe, O.J.) Vazhayilpabkum Thattan . 
Vazbayilparkum thattan Raman. 

41 M L J. 274 = 11923) M.W.N. 173 = 
46 M. 597 = 18 L.W. 529 = 1923 Mad. 452. 

-S. 103 — Special plea. 

In a oase under 8 oh. IV, R. 17 of the Madras 
City Munioipal Aot the Asseesee has to prove 
income in order to olaim benefit of proviso. 
(Ayling and Venkaiasubba Rao, JJ.) SUN 
Life assurance Coy. of Canada v. Corpo¬ 
ration of Madras. 18 L.W 330 = 

(1922, M.W N. 155 = 81 M L T. 271 = 
46 M. 10 = 42 M L J. 283 = 1922 Mad. 89. 

-Ss. 102, 103—Special plea —Bona 

fldes —Transfer for value. 

It lies on the person who pleads that he is 
bona fide purchaser for value to make out his 
oase. (Batten, J.O.) MT. Kastur Bai v. 
BALINAM. 1923 Nag. 15. 

———8a. 102 and 103 — Special plea — 
Burden of proof. 

One of two joint executants of a promissory 
note desiring to esoape liability on the ground 
of hia being ouly a surety must prove that the 
payee had knowledge of that faot. (Bartnoll 
and Ttvomey, JJ ) Bank of Rangoon, Ltd. 
V. 80MASUNDABAM CHKTTY. 8L.B R lb8 = 

26 1.0. 253 = 8 Bur. L T.l. 

Tenancy. 

-S 103 - Tenancy—Ryotwari land — 

Paltadar—Tenants under—Permanent tenancy. 

Where the tenants under a pattadar of 
ryotwari land oUim a permanent lenauoy the 
onus is on the tenants to prove this olaim. 
(Sir! Lawrence Jenkins.) 8ETURATNAM v. 
VENKATACHALA. 43 Mad. 567 = 47 I A. 70 = 
(1920) M W.N 61=27 M.L T. 102 = 
x5 C. W.N. 485 = 11 L.W. 399 = 
38 M.L.J. 476 = 22 Bom. L R. 878 = 
56 1.0. 117=18 A.L J. 707 (P.O.). 

[On appeal from 20 I.C. 874 = 24 M L J. 

571.J 

-8. 102—Tenancy — Onus. 

It a landlord brings a suit (or reoovery of 
possession of land on ground that tha land in 

• suit wasmot included in the tenancy, Held, 

that the onus ot proving that the land was 
included in the tenanoy lay on the defendant, 
(Walmsley, J.) Nabin Chandra Nath v. 
Tirthababi Bhowmik. 66 l.o, ISO. 

-8». 102 and 10S — Tenancy—Ejectment 

— Area of land demised. 

Whore defendants are the tenanta of the 
plaintiff and the only dispute is whether the 
■ disputed lands are within or without the 
boundaries of that tenanoy the onus depends 

* on the relative situation of the land in question 

Vol. Ill—96 


EVIDENCE ACT (1 of 1872), Ss. 101, 102. 103 
—Tenancy. 

and the admitted lands of tho tenanoy held by 
defendant. ( Jdookerjee and Carnduff , JJ.) 
AZMAT V. BlSHUN PRAKAR. 52 I.G. 050 = 

29 C.L.J. 607. 

-Ss. 102 and 108— Tenancy— Suit for 

possession of land—Defendant setting up tenancy 
—Defendant found tenant of some land under 
plaintiff—Onus. 

Where defendant in a suit for possession of 
land is found to be the tenant of the plaintiff 
of some land, and the defendant sets up 
tenancy, the onus is not thereby oast on the 
plaintiff to prove that the land be Reeks to 
reoover is outside the tenanoy of the defendant, 
but it is oq the defendant to prove that it is 
within his tenanoy. (idookerjee and Beach- 
croft, JJ.) Pbatap Chandra v. Judhister. 
19 C.L.J. 408 = 23 1 C. 69 = 19 C.W.N. 143. 

- 8 103 — Tenancy—Defence of—Onus 

on defendant to prove his plea. 

Where the plaintiff olaims the land in suit 
and the defendant doeB not deny plaintiff's 
title but pleads a subordinate inierest under 
the plaintiff and in derogation of the latter's 
right to possession, the onus is on the defend¬ 
ant to make good his plea. ( Jenkins , C.J. 
and Mookerjee. J.) Djnanath Das v. GaNESH 
Chandra baha. 20 I.C. 153 = 18 C.L.J. 314. 

-S. \0i —Tenancy—Burden of proof. 

Where plaintiff sued for possession of undivi¬ 
ded half share of oertain land as revenue sale 
purchaser and the defendant, pleaded its 
inolusion in a oertain Ilowla, the burden of 
proving its inclusion in a oertain Bowla lies 
on the defendant. ( Jenkins , C.J. and Chat- 
terjee, J ) RUTNESSUR SEN v. KALI KUMAR 
BIDYA BHU 8 AN. 13 I.C 701 = 

16 0 W.N. 893. 

- 8 . 101 —Tenancy—Occupancy right 

set up—Burden of proof. 

Where a tenant sets up a permanent ooou- 
panoy right the burden ot proving it is primarily 
on him But the burden is of a shifting 
nature and may change as faots are proved. 
(Krishnan and Odgers. JJ.) PONNALAGU 
KONAN v. SINNIAH ODAYAN. 70 I 0. 27 = 

(1921, M.W.N. 719. 

- 8 . 103— Tenancy — Lease— Burden of 

proving what lands were demised — Lessee 
mixing leased lands with his own—Effect. 

A lessor suing to reoover possession of land 
demined by him must prove what lands he 
demised, but the onus of proof will be shifted 
to the tenaat in oases where the lessee mixeH his 
own lands with thoeo demised to him. 6 U. 263, 
Ref. (Benson and Sundara Aiyar, JJ.) ITTI- 
THAYABI NAMBUDRI v. KANVASTRI ITHRI 
AMMA. 14 1.0. 284. 

- 8 . 103 —Tenancy — 8uit for possession — 

Onus on person suing. 

N sued M and others tor reoovery of two plots 
of land on the ground that the lands were held 
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EVIDENCE ACT (1 of 1872), Ss. 101, 102, 103 
—Tenancy. 

UDder a demise. M pleaded that the lands 
were held under a Kanom. Beld, that the onus 
ot proving 6he title by demise was on N who 
asserted it aDd an attestation by M of an 
instrument affecting the plots did not amount 
to an admission of N’s title by M. (Benson and 
Sundara Aiyar, JJ.) KUVIYIL PABKUM V. 
VARNAKAT ILLATH GANAPATHI. 

33 Mad 168=21 M L J. 550 = 9 M.L.T 423 = 
10 I C. 424 = (1911) 2 M.W N, 313. 

-—S. 101 — Tenancy — Landlord and 

tenant — Relationship. 

Where landlord refuses to admit teuanoy the 
tenant must prove that he is a tenant. ( Batten, 
J.) ALLAM 8INGH V. 8ETH GOP*L SINGH. 

1923 Nag 7. 

1 Title. 

-Ss 102, 103 — Title — Dispute as to 

boundary line —Onus of proof — Waste land. 

On questions of boundary, specially where 
the dividing line in dispute runs through waste 
Jands which have not been the subjeot of definite 
possession, the rule «3 to the burden of proving 
the affirmative is 'ot applicable. The litigants 
are in the position of oounter-claimants and 
both parties are bound to do what they can to 
aid the Court in ascertaining the true line. But 
the duty of both parties to aid the Court in 
ascertaining the true line is in cases where the 
dividing lino in dispute runs through waste 
lands wbioh have uot been the subjeot of defiuito 
possession. This rule is not applicable where 
tho case of both parties is that the land was 
oapable of possession and each party was in 
aotual possession of the land oompnsed within 
his tenure. ‘21 C. 501, Dist ; ‘27 O.L.J. 599, 
Ref. (Chatterjee and Panton, JJ.) RADHA 
Krishna Das v. Matiyar Rahman. 

68 l.C. 748. 

-8. 103 —Title — Goods—Detention with 

out consideration—Unstamped agreement of 
sale , 

Where a person has delivered goods (in 
pursuance of an unstamped agreement) and 
has got nothing in return for it, though he 
cannot be allowed to prove his unstamped 
agreement of sale, yet the onus is on the other 
party to show that he has tho right to detain 
the goods. < Cou'.ls Trotter and Seshaqiri Aiyar , 
JJ.) CHAMI v. ANNA Pattar 33 l.C. 661. 

-8. 103— Title — Suit fer declaration of 

title—Order under 8. 145, Cr. P. C. — Presump¬ 
tion, 

A decision in proceedings under 8. 145, Cr. 
P. Code, does not throw the onus of proving his 
title on the loser in those prooeediDgs. The 
decision in proceedings under 8. 145. Cr. P. 
Code, is not of suob a nature as to give rise to a 
presumption in a Civil Court in favour of the 
winning party in those proceedings. ( Adami , 

J.) Mt. Jantra Koeb v. Ali Jan Darji. 

1923 P. 401. 


EVIDENCE ACT (I of 1872), Ss. 101, 102, 103 
—Will. 

Transferability of Holding. 

-8. 103 —Transferability of holding. 

Where aoquiesoence and recognition by 
the landlord of a transfer o! a uon-transferable 
oooupancy bolding is pleaded, the onus lies on 
the party setting up tbe plea. ( Das and Adami, 
JJ.) BHONULAL CHAUDHURI V. VINCENT. 

1922 P. 69. 

Undae Influence. 

-8. 103— Undue influence—Proof of. 

The onus is on the person alleging it to 
show that influence was unduly exercised. 
Mere proof of fiduciary position is not enough. 
(Lord Shaw.) POOSATHURAI v KANNAPPA- 

38 M L J. 349 = 18 A.L J. 341 = 11 L.W. 455 = 
(1920) M W N 317=2 UPLR. (P.C.i 62 = 
35 l.C 447 = 22 Bora L R. 583 (P.C.), 

-8. 108 —Undue influence— Onus. 

Whore there is nothing uu the face of the 
pro-oote or on the evidence to indicate that the 
bargain is unoousoionable or to show that the 
plaintiff was in a position to dominate tbe will 
of the defendant tho onus lay on tbe defend¬ 
ants to prove undue influence and immorality. 
(Kanhaiya Lai, A J.O.) GH.4ZAFFAR HUSSAIN 
v. Mahabir Prasad. 17 l.C. 309. 

Vendor and Purchaser. 

-8. 103— Vendor and purchaser — Title 

of vendor—Proof of. 

A pereon who derives his title through a 
purchase must prove that his vendor had a 
title in the property sold. ‘28 Ail. 479, Foil. 

(Broadway , J.) GUDAB Drbi v MONJI RAM. 

31 l.C. 373 = 33 PLR 1919. 

-S. 102 — Vendor and purchaser—In¬ 
clusion of land— Onus. 

Where a land io not 6peoially mentioned in a 
sale-deed aud cannot even be said to be men¬ 
tioned by implication, the burden of proviDg 
that that land wae sold to a party lies on that 
party. (Johnstone, J.) MUH'MMiD Nawaz 
v. Ghulam Haider. 73 P.L R 1910 = 

29 l.C 167 = 250 P.W.R 191S. 

-8s. 102 and 103 — Vendor and pur¬ 
chaser—Title—Burden of proof —Possession. 

Where a sale-deed has been exeouted and 
registered but it is olaimed that tbe vendor bas 
acquired title by prescription in as much as 
possession was not given to the purchaser the 
burden of proving lies on the person asserting 
these facts. (Sundara Iyer and Ayling, J9.» 
M. KAI/LU Pappakka V. Yeddula Rosi- 
beddi. 15 l.C 282. 

win. 

-8. 102 -Will legacy—Validity—Con¬ 
sent of heir as to quantum. 

The Mahomedan Law does not allow a 
testator to leave a legacy to any of his heirr 
unless the other heirs agree but auy single heiff 
may so agree as to bind his own share. The 
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EVIDENCE ACT (I of 1872), 8 b. 101, 102, 103 
-Will. 

burden of proving suoh ooneent is on tbe 
legatee, ( Lord Phillimore , Ameer AH. Jenkins 
and Lord Salvesen.) A. T. Salayjee v. 
Fatima Bibi. 44 M.L J. 382 = 

23 B.L R 301 = 37 O.L J 302 = 
18 L.W 44 = (1923) M W.N. 322 = 
! R 60 = 2 Bur L J 1 = 
32 M L.T. 96 = 1922 P 0. 391. 

* — 89 . 102 and 103 — Will — Testamentary 
capacity. 

Tbe onus of proving the testamentary capa¬ 
city of a testator i3 on those propounding the 
will. ( Lord Robson.) BUR SlN’GH v. UTTAM 
Singh. 38 Cal. 333 = 33 I A 13 = 

1 P W R. 1911 = 13 C W.N 177 = 
13 O L J. 72 = 21 P L R 1911 = 
13 Bom L R. 39=9 M L.T. 113 = 
(1911) I M.W.N 36 = 8 A L.J. 1?3 = 
4 Bur L.T. 38=21 M L J. 100 = 
9 I C. 33 = 21 P R 1911 (P C ). 

~ S. 101— Will—Burden of proving 

disposing mind. 

Burden of proving that testator was of a dis¬ 
posing mind is on propouodor of a will where 
testator exoluded an heir by a will executed 
•n his deathbed. (Rattigan. J.) INDAR 
Narain v Onkar Lal. 14t P L.R. 1911 = 

10 1.0. 1:0 = 20 P R 1912 = 233 P W R. 1911. 

8 . 102 — Will— Proof of— Onus on pro¬ 
pounder. 

Whoevec* puts forward a will as genuine, 
must prove it and oannot throw on the oppo¬ 
site party tbo burden of proving tbe negative. 
38 M. 106, Followed. ( Sadasva Aiyar and 
Moore, j.j.) alagappa Iyengar v . Man 
OATHI AMMANGAR. «0 Mad 672 = 

34 I.C 766 = 30 M L J. 304 

8 s 102 and 103— Will— Revocation — 
Burden of proof—Document revoking a will. 

The burden lies heavily upon persons, set¬ 
ting up a document as having the effeot of 
revoking a previous will, of proving the fact of 
its execution and of proving that tho exeoutant 
understood tho terms and nature of the deed, 
especially where there are oiroum 9 tanoes 
exoiting suspicion In the mind it tho Court. 
27 O. 521 ; 32 M. 400.. ( Pigqott . JC. and Lind¬ 
say, A.J.G.) Mir BYRD HUSSAIN v . Taiaba 
BISOAM. 26 1 6 . 947 = 1 O.L.J. 591. 

" 8* 108 —Defamation—Privileged occa¬ 

sion. 

The onus of proving privilege in an aotion for 
libel is on tbe person pleading it. [Mr. Ameer 

Ali.) Govind Das v. Bishambhar Das. 

39 All. 661 = 15 A L.J. 629 = 
33 M L J. 103-2 P L.W. 129 = 

21 C.W.N 1118-19 Bom. L R 707 = 

22 M L T 137 = 26 C.L.J 28J-6 L.W. 494 = 
(1917) M.W.N. 817-40 1 0. 641 = 

44 I.A. 192 (P.O.). 

B. 108 —Exemptions — Presumption- 
Burden of proof. 


BYJDENGE ACT (I of 1872), S. 103. 

The law requiriea that the onus of proving 
oiroumatanoes whioh give the benefit of the 
general exceptions in the Penal Code to an 
accused person lies on him, and in the absence 
of evidence the presumption is against the 
accused. But this does not mean that the 
accused must lead evidence. If it is apparent 
from the evidenoe on the rooord whether pro¬ 
duced by the prosecution or tbedefenoo, that the 
general exoeption would apply, then the pre¬ 
sumption is removed and it is op c n to the Court 
to oonsider whether the evidenoe proves to the 
satisfaction of the Court that the aooused 
comes within tho exception. (Walsh anti 

Ryves, 33 ) Mt. Anandt v Empekor. 

45 A. 329=24 Cr L J. 223 = 

19.-3 All. 3,7 2). 

8. 103— Defamation — Exemption — 
Penal Code, Ss. 499, 500 —Burden of proof . 

In a defamation case, the accused must 
prove his good faith, publio good and truth 
and legality of his expressions. (Walsh, J.) 

Bhagwan Singh v. ar.tun dutt. 

2 U P L R. (Alh 18^ = 57 I.C. 81 = 
21 Or L J. 664 -18 A L J. 816 

— S. 103 —Exception — Burden of proof. 

The incidence of the burden of proof means 
that tho persoa on whom it lies must prove 
that fact. But tho meaning of the exoression 
“ proved ” as defined in 8 3 of tho Evidence 
Aot, ie in no way affeoted by tbe moidence of 
the burden of proof. When evidence has been 
given by tho defenoe to support the defence of 
an exception, the burdeu of proof is discharged, 
if the evidence is believed aud tho jury have 
their ordinary duty of deoidiug a question of 
faot on the evidenoe before them. (Newbould 
and Suhrawardy, 33.) Mahomed Yunus 
v. Emperor. 30 Cal. 3i8 = 

1923 Cal. 917, 

■-8, 105 —Lunacy — Exemption from 

criminal liability—Unsoundness of mind. 

When unsoundnoHS is pleaded as a defence 
to a oriminal oharge, the burden of proof rests 
on tho aocu?ed. (Richardson and Shamsul 
huda, JJ.) RAM Bundar Das v Emperor. 

29 O.L.J, 209 = 20 Cr, L J. 383= 30 I 0. 991 = 

23 G.W N. 621. 

-S. 103 —Gambling—Proof that it is a 

game of mere skill—Onus on the accused. 

The onus of showing that any offenoo falls 
within a general exception to Gambling Aot 
(i.e.) that it was game of mere skill is on the 
aooused. (Uolmwood and Sharfuddin, 33.) 
Ram Newaz Lal v. Emperor. 

v3 I.C. 484 = 19 Cr. L.J. 276 

-8. 103— Defamation— Exemption. 

The person alleging privilege or exemption 
to a ohargo of defumatiou must prove that he 
made a statement in good faith to a person 
who has authority over the person osmplained 
against. (Sethagiri Aiyar, J.) In re Kaku 
MARA ANJANEYALU. 35 I.Q 813 = 

17 Or, L.J. 381. 
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EVIDENCE ACT (I of 1872). 8. 103. 

-S. 103—Onua— Discharge. 

The question of discharge of an onus is not 
a question of law and where the whole evidence 
is let in, the question of onus is of little 
importance. (Ayling and Tyibji, JJ.) GADIAN 
V. VBERAPPA. 26 l.C. 889 = 28 M.L.J. 92. 

-— S 101— Bailment — Loss — Negligence. 

In a suit against a bailee for loss of goods, 
though the bailee must call all the witoeeses 
who were on the spot in proof of his having 
aoted without negligence, that does not 
discharge the plaintiff from establishing from 
proving negligence on the Dart of the bailee or 
his servants. (Sir Walter Phillimore.) 
Dwabaka Nath v The River 8 n. Co., 
Ltd, 20 Bom. L.R 733 *=27 0 L J 613 = 

8 L.W. 4 = 23 M L T. 876 = 
46 I.G 319 = (1918) M.W N. 413 (P.0 ) 

-S. 106 —Acknowledgm'nt—Proof of — 

Onus of mortgagee in possession of deed. 

The plaintiff suing for redemption having 
pleaded that the morigage was within time, it 
was not necessary to plead that the acknowledg¬ 
ments saved the operation of limitation. The 
mortgagees being in possession of the mortgage- 
deed the date of the mortgage was within 
their particular knowledge and not that of the 
plaintiB and in the oiroumstanoes of the case 
the acknowledgments mast be presumed to 
have been made before the expiration of the 
sixty years from the date of the mortgage. 
(Richards, O.J. and Banerji, J ) KAMALA DEVI 
«, Gubdayal. 81 l.C. 281= 17 A L J. 130. 

-8. 103—House trespass by night — 

Intention to annoy. 

Where a person accused of lurking house 
trespass by night, pleads in defence that he had 
a specific intention in entering the house, i.e., 
to carry on a love intrigue in secret aud not to 
intimidate, iasult or annoy, the onus of 
proof is on him. (Piggott and Walsh. JJ.) 
Chotte Lal v. Emperor. 49 All. 221 = 

20 Gr. L J. 119 = 49 I G 103 = 

16 A L J. 113. 

-8. 106 — Scope of — Burdenofp ro of, 

A party who has speoial means of knowledge 
of a faot is under the obligation of proving that 
laot. (Piggott and Lindsay. JJ.) KHML Ram 
v. TAIKRAM. 38 All. 343 = 86 I.G 43l = 

14 A.L J. 834. 

-8, 108 -Honest intention — Lurking 

house trespass 

Where an accused is prim a facie guilty of 
lurkiog house trespass the onus of proving an 
honest intention is on him as it is within his 
knowledge. (Knox. J.) MULLA i>. EMPEROR. 

87 All. 395 = 16 Or. L.J. 433 = 29 1.0. 67- 

13 A L.J. 623 

-8. 106— Date of birth—Father's know¬ 
ledge. 

Per Chamier, J.—Death and birth of a child 
is not 6peoially within the father’s knowledge. 
It is within any one’s who was present at the 


EVIDENCE ACT (I of 1872), S. 106. 

occurrence. (Karamat Hussain and Chamier . 
JJ.) Dalganjan Singh v. Parsidh Narain 
Singh. 111 C. 202 

-S 106 -Executor—Retention of assets 

— Onus of proof that debts were true and alive. 

In a suit for aooountB against the exeoutor, 
thei point in faot raises the question of the 
extent of the assets received by him when he 
beoame exeoutor ; the burden of proof on this 
point will entirely lie on him. (Mookerjee and 
ChoUntr, JJ.) PUL1NBIHARI DEY v. 
Satyaoharan Dey. 36C.LJ 367 = 

1923 G. 79. 

- S. 106 — Majority—Age of pubirly. 

The faot that a Mohamedan girl below the 
age of 15 years has attained puberty is a faot 
within her speoial knowledge and tho burden 
of proving the fact lies on her. (Newbould and 
Duval. JJ.) HELALONNESSA V. RA.TAB A LI. 

63 I C. 94. 

-S 106 —Criminal trial — Defence. 

The presumption under 8. 106 is vary weak 
as oompared to the presumption of innocenoe 
when the trial is one for murder. If an 
acoused after a case has been proved against 
him withholds evidence in disproof, inferences 
unfavourable to him may be drawn. (Teunon 
and Shamsul Huda, JJ.) ASHREF ALI v. 
Emperor. 19 Cr. L.J. 81 = 43 I 0 241 = 

21 0 W.N. 1132, 

- 8 106— Carrier -Loss of goods—Neg- 

ligince. 

The onus of proving absenoe of the negli¬ 
gence is on the common oarrier for the loss or 
the damage to goods in prima facie proof of 
negligence. (Mookerjee and Richardson, JJ.) 
AKHIL CHANDRA 8HAHA V. INDIA GENERAL 

Navigation and Railway Company, Ld. 

29 l.C. 260 = 21 C.L.J. 363 

- S. 106 —Landlord and tenant—Defend¬ 
ant ( tenant ) claiming land as part of his jote. 

Where in a suit for possession by (be 
£amindar the defendant (tenant) admitted 
the plaintifl’s title but olaimed the land as 
part of the jote, held the onus lay on the 
defendant to prove it (Stephen and D■ Chat- 
terjee.) SAnatan Goswami Ganbsh v. 
Changa. 18 I.G 393 

- 8 106 — Landlord and tenant—Burden 

of proof of palwan's authority. 

It is on the landlord first to prove wbat 
powers his pitwari had as the matter is pecu¬ 
liarly within his knowledge. ( Mookerjee and 
Teunon, JJ.) SUDAMAN v. BEHARI MAHTON. 

10 1.0. 456-13 0 W.N. 933. 

-8. 106— Date of birth—Suit to set aside 

mortgage by mother—Age of plaintiff. 

Io a suit to set aside a mortgage efieoted by 
tbe plaintifl'6 mother on bia behalf duriog bis 
minority, tbe onus o proof that he was under 
21 when he instituted tbe suit is on tbe plain¬ 
tiff. ( Broadway, J.) RAM KlSHEN t>. ATMA 
Ram. 42 I.G. 76-1M P.W.R. 1917. 
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EVIDENCE ACT (I of 1672), S. 106. 

- 8. 106— Limitation — Exemption — 

Plaintiff to prove affhmatiyely, that his age was 
under 21 tor purposes of limitation. 

For purposes ot limitation, it is (or tho 
plaintiff to establish affirmatively and oiearly 
that he was under 21 years when he filed the 
suit and proof of a possibility that he might 
be under that age is not enough. (Kensington, 
O.J. and Rattigan , J.) Charanjit 8INGH v. 
BI8HEN SINGH. 167 P L R 1914- 

23 l.C. 462-18 P.W.R. 1914. 

-—S. 108— Criminal trial—Absence of ex¬ 
planation from accused — Presumption. 

An aooused person is always entitled to hold 
his tongue ; but when the only alternative 
theory to his guilt is a remote possibility, 
wbioh, it oorreot, he is in a position to 
explain, the absence of any explanation must 
be considered in determining whether the 
possibility should be disregarded or taken into 
aooount. (Ayling and Phillips, JJ.) SMITH 
v. Emperor. 43 l.C. 603 = 

19 Gr.L.J. 189. 

-S. 108 — Vendor and purchaser— 

Colourable sale. 

Where an ostensible vendee ha9 paid out of 
hie pocket sums towards the amounts due 
by his vendor and whioh the vendee has under¬ 
taken to pay, the burden of proving that 
the transaction was intended to be a colour¬ 
able one lies very heavily on the vendor. 29 
l.C. 970, Foil ( Ayling and Sadasiva Aiyar, JJ.) 
VENKATASUBBA 8ASTRIAL V. SUBRAMANIA 
AIYAR < 1917) M W.N 674 = 

42. l.C. 827 = 6 L.W. 703. 

-S, 108 — Consideration—Contest by 

stranger. 

When a suit on a mortgage is contested by 
a stranger, who denies that the bond was exo- 
outcd and also asserts that the mortgage was 
devoid of consideration, the onus is on the 
plaintiff to prove hia oase. G C.L.J. 659. Foil; 

25 l.C, 426, Ref. to; 36 C. 420 ; 27 A. 271 P.C.: 

26 l.C. 36, Diet. (Spencer and Kumaraswami 

Saxtri, JJ.) Kumarapi-an Chettiar v. 
Narayanan Chettiar. aa I.a. 453. 

--—8. 106 —Zamindar—Karnam. 

The Zemindar only appoints Karnams 
under 8. 9 ot Regulation XXIX of 1082. 
The Zamindar is not bound to see that the 
Karnam keops a register of the sorvioe names 
for their localization or to keep odo himoelf ; 
in the absence of whioh, the presumption of 
Bpecial knowledge within the meaning of 
B. 106 on tho part of the Zamindar or his 
predeooBsor oannot bo raised. (Sankaran Nair 
and Oldfield, JJ.) SECRETARY OF STATE v. 

Rajah of Pittapur. 24 M.L J. 630 = 

19 l.C. 667 — (1913) M.W.N, 478 

- 8 106— Assets—Proof of. 

Onoo it ia admitted or proved that a person 
ie in possession of the assets of the deoeased 
it ia on him to satisfy the Court as to the 
extsnt of the assets received by him and to 
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acoouo6 for them. (White, C.J. ond Abdur 
Rahim, J.) Ranchode Dasu. Krishna Das. 

21 M L.J 1096 = 10 M.L.T. 272 = 
12. 10. 333 = (1911) 2 M.W.N. 271. 

-S. 106— Suit for profits by co-sharer— 

Amount of profits— Onus. 

In a suit for profits by oo-sharors, the burden 
of proving amount of arrears lies on the 
lambardar. 'Prxdeaux, A.J.C.) 8arje RAO v. 
Harak CHAND. 6 N L J. 234 = 1923 Nag 287. 

-S. 108 — Landlord and tenant — 

Repudiation of authority of agent by landlord. 

Where a landlord repudiates the authority of 
a gumaetha to give a receipt which recognises 
the sub-division of a tenure or holding, the 
onus of proof is on the landlord as the relations 
between himself and his servant are a matter 
primarily within his knowledge. ( Miller , C.J. 
and Mullick, J.) 8RIKISHUN PRASAD v. 
Musammat JEOHASI Kuer. 1918 P. 210 = 

43 l.C. 294 = 4 P.L.W. 316. 

-8. 106 — Scope of—Requisites for the 

application of the section. 

For the application of 8. 106 (as regards 
burden of proving matters within the epeoial 
knowledge of a party) there must be something 
peouliar in the knowledge and the rulo of 
burden of proof makes no distinction between 
individuals and corporations. 5 W.R. 148, Dist. 
(Mullick, J.) LaCHMI Narajn MARWARI v. 

Chairman of the Ranchi Municipality. 

37 I 0. 269 = 1 P L.J. 168. 

-S. 106 — T. P. Act — Extension to 

Burma—Unregistered sale died. 

Where vendee is in possession as owner, the 
burden of proving that the sale took plaoo 
after the extension of the Act and that it was 
invalid or want of registration lies on the 
person disputing the right. ( Ormond , J.) 
MAUNG Po Maung V. Mauno Raing. 

7 Bur. L.T. 86 =24 l.C 37 = 7 L.B.R. 262. 

-8. 106 — Offence — Import of cocaine. 

The burden of proving faots specially with- 
iu tho knowledge of any person ti e ), that a 
parcel ot cooaiDe was believed to be one of 
toys, is on that person. (Parlett, J.) EmpE. 
ROR v. 8TELLA. 20 l.C. 600 = 

14 Or. L.J. 440 = 6 Bur L.T. 129. 

-S. 108, (a)— Intention— Offence under 

S. 373, I.P.C. —Onus on accused. 

When the circumstances go to show that the 
intention of the lady was to employ tho girl as 
a prostitute as soon as she was physioally ready 
for tho purpose, the burden lay upou her of 
proving that she intended to wait until the age 
of majority had been reached. (Walmsley and 
Suhrawardy. JJ ) KHETRAMANI V. EMPEROR. 
35 0.L.J, 431 = 24 Cr. L.J. 104 = 1922 Cal. 539. 

-Ss. 1C7 and 108 -Construction—No 

presumption of date of death. 

8s. 107 and 108 only relate to the date when 
tho suit was brought, that ia to say, as to whe¬ 
ther a m»n is alive or dead as the oase may be 
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at the date of the suit, and not at some par¬ 
ticular period anterior to the euit. The 
decisions also establish that there ia no presump 
tion as to whether a particular person was dead 
at any time within the period in the question, 

(Marten and Fawcett, JJ.) RAMAOHANDRA 
8ADASIV v. Kerho DnONDU. 1923 Bora 208 

-Ss. 107 and 108 -Presumption in law 

and in fact. 

There is no presumption that a man was 
alive uniil the expiration of seven years from 
the date he was last heard of, 83. 107 and 103 1 
deal with the procedure to be followed when a 
question is raised before a Court as to whether 
a person is alive or dead. The sections do not 
lay down any presumption as to how long a 
man was alive or at what time he died. 37 C. 
103 ; 34 A. 36. Ref. Whether a Court would 
or would not make a presumption that a person 
last heard of within seven years is alive 
depends upon the oiroumstauces of each oaso 
assumiug that a Court may make such presump¬ 
tion. (Sundara Aiyar ami Sadasiva Aiyar, 
JJ.) Veeramma v. Chinna Reddy. 

37 Mad. 440 = 16 I.C. 43-24 M L J 443. 
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succession. A person missing for more than 
seven years is presumed to be dead but there 
is uo presumption as to the time of hie death. 
[Griffin and Chamier, JJ.) YUSUF ADI Beg 
V. AYUB BEG. 18 I.C. 920 = 11 A.L.J. 393. 

-3. 108— Dite of death—Missing person 

— Presumption, nature of, 

8. 103 of the Evidence Aot lays down that a 
person m:s3ing for seven years is dead ; there 
is no presumption therein as to the date of 
death. [Richards. O.J., Bar.erji and Tudball, 
JJ.) Mahammad Sherif v. Bands ali. 

34 All. 36 = 11 I C 474 = 8 A.L.J, 1052. 

-S 108— No presumption as to date of 

; death. 

8. 103 of the Evidence Aot has no reiorenoe 
whatever to the date of death of a person who 
has not been heard of for 7 years. The date of 
death must be proved by the party who is 
interested in establishing that a person died on 
cr before a particular date. (Shah, A.J.C . and 
Crump. J.) Gopal BHIMJI avte V. Manaji 
Ganuji. 47 Bora. 451=25 Bom. L R, 134 = 

1923 Bora. 163. 


-8. 107 —Presumption as to time—Not 

possible. 

8. 107 does not apply when the question is 
not merely one cf death but of death on a 
particular day, no presumption as to the time 
of death oan be drawn. The party concerned 
to make out death ou a particular date must 
prove it. 14 M.L.J. 464; 40 B. 239; 46 R.R. 
789, Ref. (Drake-Brockman, J.C.) PABSOO 
v. Munnalad. 

39 10. 21 = 13 N.L.R. 16 

-S 103 — Dale of death—Presumption I 

as*fo. 

What the Court may presume under 8. 108 o { 
the Evidence Aot i6 con Cued to the faotum o* 
death. It oannot presume that beoause a 
parson has not been heard of, ho died at any 
particular momeat or io aDy particular way, 
or from any particular cause. 34 A. 86, Rsf. 
(Walsh and Ryves, JJ.) Rekhab Das v. Mt. 
SHEOBAI. 45 A. 436 = 21 A L J. 333 = 

L.R. 4 A. 832 = 1923 All. 495 

-S. 108— Presumption as to death — 

Date of death. 

Under 8. 108 there is a presumption that a 
person who is Dot heard of for seven years is 
dead, but no presumption arises under that 
Beotion a9 to the date of suoh person’s death. 
(Lindsay and Kanhaiya Lai, JJ.) MAIRAJ 
v. ABDUL. 63 1.0. 2B6 = 19 A.L J. 713 

-8s 108 and 2—Muhammadan Law 

—Time of death—Presumption of death. 

S. 2 of the Evidence Aot has abrogated all 
roles of evidence laid down by the Muhamma¬ 
dan Law and therefore 8. 108 will govern the 
oase of a Muhammadan missing for more than 
seven years. 7 A. 297, Poll. A rule of presump¬ 
tion as to death is a rale of evidence and not of 


- -S 108—Date of death—Person not 

heard of for seven years—Presumption of death. 

A man is presumed to be alive until he is 
dead. A person asserting that a particular 
man is dead has to prove it. If he oould show 
that a man has not been beard of for seven 
years then the Court will presume his death. 
But the earliest date on whioh the death can 
be presumed oan only be tho date when the 
6Uit was filed. It cannot have a further retros¬ 
pective effect. ( Macleod, C.J. and Beaten, J.) 
Jeshankar Revashanker v. Bai Divali. 

57 I.C. 523 = 22 Bom. L.R 771. 

- S. 108 — Onus of affirmative proof — 

Not discharged by presumption under. 

The onus that lie3 on a reversioner to show 
affirmatively that his notion is within twelve 
years of tho actual death of the widow, is in nc 
way removed by any presumption under 
S. 10S. (Scott, C.J. and Shah, J.), Jayawant 
JI WAN RAO V. RAMCHANDRA NAR'YAN 
JOSHI. 40 Bora. 219 = 33 I 0 484 = 

18 Bora. L R. 14. 

-S. 108 —Evidence of relatives—Value 

of. 

Where the near relatives deposed that they 
had not heard of the person in question, Held, 
the presumptioa under '8. 108 of Indian 

Evidenoe Aot should be drawn, (Broadway 
and Campbell, JJ.) KH4N Chand v. Mt. 
Jawandi. 1923 Lah. 174. 

- S 108 — Death of a person—Presump¬ 
tion as to. 

There is a presumption in favour of continu¬ 
ance of life and it i9 for the person asserting 
death to prove it. The death of a parson 
oannot be presumed to have taken place more 
than 7 years before the date of auit calling the 
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queetiou into controversy. 22 Bom. L.R. 771 ; 
1 Lah. 554, foil. (Wilberforcc, J.) MUHAMMAD 
CHIRAGH V. ABDUL HUQ. 64 I G. 46S. 

-S. 108 — Continuance of life — Pre¬ 
sumption of. 

The presumption is in favour of oontinuanoe 
of life and the onus of proving the death of a 
person li69 on the party who asserts it. 
(Scott Smith and Leslie Jones. JJ.) Tani v. 
RlKHI Ram. Ill P L R 1920= 1 Lah 334 = 

56 I C 742 = 2 Lah L J. 481. 

-S. 103 —Date of death — Presumption. 

The presumption uuder 8 . 109 is a presump¬ 
tion of the faot of death and not of the date of 
death. If a person seeks to establish the 
preoise date of death he must do so by actual 
evidence. (Shadi Lai, J ) Basharat v. Najib 
KHAN.- 39 P R 19t8 = 68 P W.R. 1918 = 

43 I C. 70 = 123 P.L R. 1918. 

—--S. 108— Presumption as to death — 

Hindu Law rule of 12 years abrogated. 

In a suit by plaintiffs for the recovery of the 
properties of one T, as the porsone entitled to 
them as hie heirs or nearest reversioners, 
they alleged that their father K, had Dot been 
heard of for nearly 10 years before suit and that 
they wore thus the nearest reversioners. Held 
that the rule of Hindu Law that at least 12 years 
should elapse before a man unheard of should 
be treated as dead was inapplicable to the oass 
but that the 7 years’ rule under 8 . 108 of the 
Evidence Aot applied and that as he had not 
been heard of for 10 years before euit he must 
be presumed to have died on the dafe of suit. 
The rule of Hindu Law referred to is only a 
rule of evidence and is not applicable after the 
passing of the Evidenoe Aot. ( Kti<hnan and 
VenJcatasubba Rao, JJ.) Ponduri Adeyta 
v. Jaladi Bureyya. 32 H L.T. (H C ) 6 = 
(1923) M W.N. 42 = 43 M L J. 723 = 
16 L.W. 976 = 1921 Mad. 182 . 

. - — 3. 108 —Presumption as to date of 

death. 

When a person is not heard of for seven 
years there ie a presumption of his death but 
there is no presumption as to the date of hie 
death. But where the date may bo fixed 
either during or alter the seven year 3 iudifler- 
ontly, there is a presumption in favour of 
death after the lapse of seven years. (Oldfield 
and Ramesam, JJ ) Bal Naikbn v. ACHAMA. 

14 L.W. 315 = 41 M L J. 295- 
63 I 0. 819=- (1021) M.W.N. 610. 

- 8 108 —Presumption of death — Onus 

—Presumption that no heirs were left behind. 

It is for the party who wants the Court to 
presume the death of a person at any parti¬ 
cular time to prove it affirmatively by evidenoe. 
There is no presumption arising from the 
death of the individual that he left no heir 
behind him. (Stshagiri Aiyar and J Bake well, 
JJ) PONNALOORI ELLA MAN DAYYA v. 
CHILAKAPATBI LAK 8 HMANAYYA. 

6 L W. 633 = 38 M.L J. 293 = 
42 I.C. 241 = (1917) M.W.N. 722. 
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- S. 108—Dafe of death — Presumption — 

Nature of. 

No presumption can be drawn uuder 8 . 108 
as to the date of death of a person. (Lindsay, 
J.C.) Faqir Baksh v. Dan Bahadur 
Singh, 21 0 C. 143 = 46 I c *08 = 

5 O L J. 475. 

- S. 108— No presumption as to time of 

death. 

Though a person who has not been Leard of 
for 7 years is presumed to bo dead, there is no 
presumption as to the time of death and if 
any one seeks to establish the precise period at 
whioh such person died, he must do sc by 
actual evidence. (Das and Bucknilt, JJ.) 
Mabant Ramrup V. Lal Chand Marwaeu. 

1 P. 473 = 3 P L.T. 352 = 1922 P 243. 

-S. 109 —Landlord and tenant —Land 

once held under lease—Presumption of con¬ 
tinuance. 

There is a strong presumption that land once 
shown to be held under a written instrument of 
lease continuos to bo held under it, as loug as 
it is oooupied by the same tenant and unless 
the contrary is shown by evidence of a cogent 
uature, the inference should bo in favour of 
the tenant. (Farran, J.) PARAM.ANANDA 

JIVANDAS V. ARDERHIR FbAMJI. 

27 i.C 8i2 = 10 Bom. L.R 7 j 3 (Note). 

- S. 109 —Mortgage—Proof of. 

Where the title of the plaintiff is admitted 
and the defendants are shown to have oome 
into possession as mortgagees under the 
plaintiff, Courts will not demand such etriot 
proof of tbe mortgage sued on, as where the 
title is denied and possession is not shown to 
have been under the owners. (Spencer and 
Seahagiri Aiyar, JJ.) NANU Nair v . 
Kantan ASHTA MOORTHI. 29 M L.J 772 = 

29 I.C. 386 = 2 L.W. 309. 

-- S. 109 —Lessor and lessee—Presump¬ 

tion—Burden of proving relationship. 

When the existence of a relationship of lessor 
and lessee is proved, its oontinuanoe is 
presumed under 8 . 109 and the burden of prov¬ 
ing the contrary lies upon the person who 
denies it. (Sadasiva Aiyar and Uannay, JJ.) 
8 UBBANNA V. VENKATARAYUDU. 

27 I C 804 = .8 M L J. 261. 

- S. 109— TP. Act, 8. 116-Land¬ 
lord and tenant—Tenancy for a year—Holding ' 
over—Presumption. 

Where a tenant oontinues to work on the 
holding after expiry of the le^se for one year, 
ha must bo presumed to have renewed tbe leaeo 
for another year under 8 109 of the Evidenoe 
Act and 8 . 116 of tbe Transfer of Properly Aot. 
(Fox, C.J. and Ormond, J.) Vkllatappa 
PILLAI v. MAUNG PO HMYIN. 39 I.C. 125. 

-8. 109— Tenancy. 

In a suit tor possession, where tbe defendant 
admits tenanoy but resists the suit on the 
ground of subsequent sale in his favour, the 
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burden of proving (he Bale, is shifted on to him 
to rebut the. presumption that he is still a 
tenant. ( Saunders, A J.O.) Ml KYEN Me 
t>. Mi Ein Chon. 88 I.C. 600 = 

8 Bur. L T. 29*. 

-S. 110— Possession - Cantonment area. 

Possession of property in oantonmsnt area 
is not prima facie evidence of title in fee 
simple. (Lord Robinson.) KAIKHUSBU ADEBJI 
v. Secretary of State for India. 

36 Bom. 1 = 12 I.C 117 = 38 I.A. 201 = 
15 0.W N. 909 = 10 M L.T. 97 = 
(1911) 8 M.W.N 23 = 14 C.L J. 268 = 
13 Bom.L.R. 788 = 8 A L J. 1219 = 

21 U L J. 1100 (P.C.). 

-8. 110— Jungle land — Possession — 

Title. 

Possession of jungle lauds mnst bs presumed 
to have been all long with the party who 
has title to them until dispossession within the 
statutory period. (Mr, Ameer Ali.) JAGADIN- 

dra Nath v. Hemanta Kumari Debi. 

15 O.W.N. 887 = 11 1.0. 542 = 

(1911) 2 M W N. 101 = 10 M.L.T. 157 = 
18 Bom.L R. 806 = 14 C.L J. 319 = 

8 A.L J. 1176 (P.C.). 

-8. 110 —Converse not true. 

The presumption that plaintiff having the 
title also has possession, cau properly be made, 
in the oase of juDgle or waste land where there 
is no proof or very little proof of acts of owner¬ 
ship having been exeroised on either side, or 
where the evidenoe as to suoh aot or such 
ownership is very nearly equal. Though 8. 110 
of the Evidenoe Aot recognises a presumption 
that the person in possession also has a good 
title there is no corresponding section saying 
that the person with the title should be pre¬ 
sumed to be in possession. This presumption 
is one that can only oome under 8. 114 of the 
Evidenoe Aot wbioh allows the Court to pre¬ 
sume the existence of any faot which it thinks 
likely to have happened, regard berag had to 
the oommon course of natural events <ko. 

(Marten and Fawcett, JJ.) Kashi Nath .ti. 
GANBSH. 1923 Bora. 361. 

"8. 110— Evidence equally balanced — 
Possession goes with title. 

Where there is strong evxdenoe of possession 
on the part of A opposed by evidenoe apparently 
strong also on the part of his opponent B, in 
estimating the weight due to the evidenoe on 
both sides, the presumption may well be regard¬ 
ed that possession went with title. ( Hooker - 
7 ‘ee and Clioliner. JJ.) PROMODE Kumar 
Roy v. Madan Mohan 8aha. 36 C.L.J 396. 

27 C.ff.N, 305 = 1923 Cal. 228. 

-8. 110—Suit by benamidar. 

Where in a suit for possession of land in 
possession of the defendant he olaimB to be the 
owner and the plaintiff his benamidar. the 
plaintiff must prove that defendant is not the 
owner. (Chatterjee and Netvbould, JJ.) Lad 
MAHMOD t). AYEJUDDI SHEIKH. 57 I.C. 972. 
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-8. liQ—Presumption—Person in pos¬ 
session 

In a suit for possession when the bounda¬ 
ries are in dispute if the defendants in aotual 
possession of the land sued for, the burden ot 
proof will be on plaintiff to establish his title. 
(Richardson and Walmsley, JJ.) MANINDRA 
Chandra Nandi v. Sarabindu Rai. 

27 C.L.J 599 = 45 1.0. 408 = 28 G.W.N. 593. 

- S. 110— Presumption — Evidence of 

possession unreliable. 

Where evidenoe of possession is equally 
strong on both sides and apparently equally 
balanced, preference should be given to the 
evidenoe on the side of the party with whom 
title is found, But where the evidenoe is 
equally unworthy of relianoe on both sides, no 
presumption can be made. 20 W R. 25, Foil. 

( Holmwood and Mullick, JJ.) LAD 8INGH v. 
Mir Latiff Hussain. 28 I.C. 477 = 

21 O.L.J. 480. 

-S. 110 — Suit by Benamidar. 

In a suit for possession by Benamidar plaint¬ 
iff, he must prove that he is not a Benamidar. 
(Mullick, J.) JAGAT JARA DEBYA V. 

Narendra Kanta Banerjee. 24 I.C. 801. 

-S 110 — Possession—Waste land. 

Where the land in dispute is waste and 
oovecs a very small area, the possession may be 
presumed to follow the title. (Mookerjee and 
Beachcroft, JJ.) BHAGWAN CHANDRA DEY 
v. Dayab Dari Das. 16 1.0. 623. 

- 8. 110— Forest land — Possession — 

Determ ning title. 

In the abBenoe of any proof of exeroise of 
ownership it oau not be said that the plaintiffs 
have established their right to lands whioh are 
shown to have been claimed by and in posses¬ 
sion of the defendants. (FPaffis. C J. an<? 
Tyabji, J.) MANJERI KarnamuB PAD t>. 
KOZHIKOTE Kizhakke. 29 1.0. 729- 

- 8. 110 — Possession — Presumption ot 

title. 

Lawful possession however short is presump¬ 
tive evidenoe of title a9 owner and of the title 
to possession. [Miller and Sadasiva Aiyar, 
JJ.) Ganapathi Mudabi v. Venkata- 
DAKSHMINAR AS A YCA. 23 I.C. 109=* 

(1914; M.W.N. 728 

- 8. 110 -Custom prohibiting sale . 

Burden of proof lies on the person alleging 
the custom that vendor has no right to transfer 
the land. (Macnair, A.J.C.) 8AHEBBAO v. 
JAIWANTRAO. 58 1.0.192 

-S. 110 —Person in possession—Title — 

Presumption. 

Where nothing else is known, the person in 
possession is presumed to be th&owner. [Stan- 
yon, A.J.O.) RA®OBA v. PALHOBA- 

48 1.0. 217. 
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-8. 110 —Possession, presumption of. 

When in a suit relating to land, the plaintiff’s 
title and possession within the limitation is 
challenged, and he establishes hia title bv a 
purshase, ho is presumed to b9 in possession 
up to the time of suit. (Lindsay. J.C.) JANKI 

8aran v. Widow of Mahomed 8adig. 

7 0 L.J. 238*66 I C. 720 = 
0 2 U.P.L R. (J.C ) 106. 

S 110 — Possession—Following title — 
Presumption—Trespasser. 

Proof of possession varies with the nature rf 
the property in renpeot of which possession is 
questioned. If mere possession in faot is 
undetermined, possession in law follows the 
right to possess, in other words possession 
follows title. No presumption of posseision 
oan be raised in favour of a trespasser. 

I Lindsay, J.C.) BRIJBIJ 8INGH v. Ganga 
BaKSH SINGH. 2 0 L.J. 316 = 28 IC. 835 = 

18 O.O. 43. 

-S. 110 — Presumption — Possession 

follows title. 

The ordinary presumption is that possession 
goeB with title. That presumption of oourse 
does not avail if ihore is dear evidenoe to the 
oontrary. Where -there is no evidence of 
possession on either side or where the evidence 
is unsatisfactory on both sides the presumption 
will prevail. (Atkinson and Jwala Prasad, JJ.) 
Bhikhao Bhunjan Narain Tewari V. 
UI’ENDRANATH ROY. 4 P L J. 453 = 

81 I.C. 801= 1919 Pat 298. 

-S. 110 - Durden of proof—Onus. 

Juridical possession is enough to shift the 
onus of proof on the other side. The seotion 
oan be relied upon in a suit for ejeotment, 
though the person dispossessed did not bring 
a suit under 8. 9, Speoifio R9lief Act within 
the time limited by law. ( Mullick and Atkin¬ 
son, JJ.) Haradhan MLandal Modak V. 
Irwar Dab Marwari. 2 P L J 61 = 

38 I.C. 797 = 3 P.LW 231. 

--8. 110— Person in possession—Ouster. 

Person already iq possossiou of property oan 
be ousted only by a parson who oau prove a 
better title in biin. (Mullick and Jwala 
Prasad, JJ.) KHAlRUDDIN v. 8AHDEO 

Narain Singh. 38 I c. 483=1 P.L.W. 319. 

-S. 110 — Owner eh ip—Person in pos¬ 
session. 

The burden of proving that a person in pos¬ 
session is not the owner, lies in the person 
assorting it. (Twomty, J 1 Ha Kyin v. Ram 
PERBHAD. 21 1.0 333 = 6 Bur L T. 183. 

--8. 110 —Onus on the party out of posses¬ 
sion—Shifting of onus. 

The defendant was sued in ejeotment from 
a house, which had been in his possession for 
five years without interruption on the ground 
that he first entered the premises temporarily 
with the permission of the plaintiff’s father ; 
the defendant in reply alleged a sale. Held, 

Vol III—27 
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that the plaintiff must prove permissive occu¬ 
pation and the burden of proof should not be 
shifted unless tLe plaintiff had made out a 
prima facie case. ( Twomey, J.) Ml MYIT v. 
U. CHAING. 11 I.C. 777 = 4 Bur L T. 159. 

-S. 110 — Onus of proof. 

A Probate Court granted ProbaLo to A 
deciding that she wa- the widow of the 
deceased. B brought a suit for possession of 
the property, alleging that she was the adopt¬ 
ed daughter of the deceased and that A wa9 
nobody. Held, that B must prove that A was 
not a widow of the deceased under S. 110. 
(Me Coll, J.C ) Ml MG WE ZAH v. Ml 8HWE 
Taik. 10 1.0. 987 =• (1910) 1 U B R 61, 

-8. 110— Mortgage by conditional sale 

or sale with covenant to repurchase. 

The burden of proof is on the plaintiff to 
prove a oovenant to repurchase or that the 
deed is a mortgage by conditional sale. 

( Twomey , J.) Maung Pya v. MAUNG Oza. 

9 I.C, 770 = 4 Bur. L.T. 40 

-S 110— Waste land — Possession, when 

evidence of title. 

In oase of waste lands, the Court would 
aeiaa upon the slightest evidence of occupation 
for pcoof of title, but the oooupitioo oc the 
aota of user must be suoh as to indioate the 
intention to hold for oneself, for without suoh 
intent there is no possession- (Pratt, J.C., 
and Crouch, A.J C.) SULTAN Muhammad v 
SECRETARY OF STATE. 29 1.0. 31 = 

8 S.L.R, 331. 

-—8. 110 — Ownership -Presumption. 

Under tho section, possession short of the 
statutory period which may give a title by 
prescription, ie sufficient to raise a prosump- 
tion of ownership and shift the burden of proof 
of title on the other party ; when nejtbor side 
oan show title, the possession which attracts 
the presumption of ownership must be a posses¬ 
sion founded on a prima facie right. Even if 
mere wrongful possession is taken to bo suffioi 
onfc to shift the burden of proof, oiroumstanoes 
may show that auoh wrongful possession was 
merely that of a liu«nice and not of an owner, 
(Pratt, J.C. and Fawcett, A.J.C.) Fakir 
Shah Baldin v. secretary of State 

19 I.C. 363 = 6 S L.R. 210. 

- 8 111 , 

See also —(l) Contract act, 8. 16. 

(•2) Pardanashin Lady. 

-8. Hi—Pardanashin lady—Gift by 

lady left on mercy of donee—Burden of proof of 
validity of gift. 

Where a Muslim lady gifted away all her 
property leaving herself for tho future at the 
mercy of the donee, the burden is on the latter 
to show that she understood the nature of the 
transaction. |Richards , C.J. and Banerji J ) 
Maqbud Husain v. Ghafurunisba ' 

36 AH. 333 = 24 I C. 34 = 13 A,L.J. 432. 
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EVIDENCE ACT (I of 1872), 8. 111. 

-S 111—Pardanashin lady— Burden of 

proof—Pita of undue influence to set aside a 
deed. 

Where the plaintiff is a Pardanashin Lady 
seeking to set aside a document as bemg 
wrought from her by undue influence, the 
burden of proving that undue iofluenoe was 
not exercised is on the defendants. (Scotl- 
Smith and Broadway , JJ ) MUHAMMAD IBRA¬ 
HIM v. Umalullah Jan. 

72 P W R. 1917 = 39 I C. 798 = 90 P R. 1917. 

-S 111 —Contract Act, S. 19— Registra¬ 
tion—Effect of. 

Where a person signs a deed and it is regis¬ 
tered, the burden of proving existence of fraud 
or misrepresentation lies on him. ( Mullick 

and Jwala Prasad. JJ.) Mahabir Prasad v. 
BIBI NagiN. 39 I C. 300= 1 P.L.W. 466. 

-S. Ill—Position of azlive confidenoe. 

Where the affairs of an inexperienced young 
man who has just come into possession of the 
property are being managed by an experienced 
Muktear, the latter stands in a position of 
aotive confidence. ( Batten , A.J.O,) SURAT 

SINGH V. BALDEO. 17 1.0. 363 = 

8 N.LR. 150. 

-— S. Ill— Contract Act, S . 16 - Undue 

influence. 

Where a transajtion entered into under 
undue iofluenoe appears to be unconscionable, 
the person who is in a position to dominate the 
will of another, must prove the want of undue 
influence. [Kanhaiya Lai and Kendall. A.J.Cs.) 

Mahabir Prasad binqh v. Laljagdish 
Bahadur 8ingh. 38 I.C. 471 = 3 O.L.J. 762, 

-S. 112 —Presumption — Parenfaae— 

Marriage . 

Where plaintiff olaims to reoovet property as 
the son of B by his lawfully married wife D 
and deft, denies that D ever gave birth to a 
child, and sots up that plff. is the son of one 8, 
the ooas of proof is on plaintiff to show that D 
gave birth to him or to any ohild before invok¬ 
ing the presumption under S. 112. 25 A. 408, 
Ref. (Mears, C.J. and Banerji, J.) RiO NAR- 
Singh Rao v. beti Maha Lakshmi Bai. 

44 A. 470 = 20 A.L J. 274 = LR. S A. 336 = 

1922 All. 214. 

-S. 112 —Presumption as to legitimacy. 

Whore two persons live together as husband 
and wife, any one alleging that a ohild born to 
such persons is illegitimate must prove t, But 
the onus is shifted by the admission that the 
woman was the wife of another person aDd was 
tnrned out by him on aooount of adultery. 
{Richards, C J. and Banerji, J.) PANCHAM v. 

Hazard 19 I 0- 634. 

__S. 112— Legitimacy — Presumption, 

Presumption of legitimacy of a person born 
in lawful wedlook is oonoluaive unless rebutted 
by ooRent proof of non-aooess. 29 I.A. 17 = 
10 l.O. 389, Ref. (Shadi Lai and Broadway, 
JJ.) 6HAGAWANT BlNGH V. NIBANJAN 
SINGH. 39 l.C, 29-86 P.W.R. 1917. 


EVIDENCE ACT (I of 1872), S. 112. 

-S, 112— Legitimacy* 

When a boy was born about seven months 
after bis father and mother were married and 
it was not disputed that they had opportunity 
of access at a time when he oould have been 
begotten by them, Held, that the boy was the 
legitimate son of bis parents. (Raltigan and 
Scott-Smith, JJ.) Mahbub aliv. Taj Khan. 

28 I C. 969 = 283 P.W.R, 1913. 

-S. 112— Illegitimacy, if can be proved 

from litigation for custody of wife—Conclusive 
proof of non-access necessary to establish illegi¬ 
timacy. 

Illegitimacy could not be positively inferred 
from a mere litigation for custody of wife when 
the ohild i9 born shortly thereafter ; in order 
to establish the illegitimacy of a person born 
during the subsistence of a valid marriage 
between his mother aod any man, it should be 
conclusively shown that the parties to the 
marriage bad no access to eaoh other at any 
time when he could have been born. ( Rattigan 
and Beadon, JJ.) Dalipa v. Rala. 

49 P L R. 1914 = 22 I.C. 409 = 

137 P.W.R. 1914. 

-S. 112 —Presumption of legitimacy, 

It cannot be assumed that in Iodia it is 
impossible for a man of 70 years of age to 
beget children. ( Raitigan and Beadon, JJ.) 

Uttam Das v. ohanan Das, 

51 P.R. 1913 = 283 P.L R. 1913 = 
20 I.C. 463 = 200 P.W.R. 1913, 

--8. 112 —Proof of legitimacy—Period 

of gestation. 

In the absenoe of inherent impossibility of 
gestation of 330 — 333 days, a ohild born within 
that period from the last aooees of a husband 
is legitimate. So the mere oiroumstaoce of a 
obild’s birth within that period from the last 
access of the husband is insufficient to charge 
the wife of the offence of adultery if there is 
no other proof to support it. {Reid, C.J.j 
Rattigan and Chevis, JJ.) 77 P.R- 1911 = 

12 I.C. 946 = 260 P.W.R. 1911. 

-8. 112 —Legitimacy— Presumption— 

Prostitute—Coquette girl t 

To rebut the presumption of a child’s 
legitimacy, there must; be strong, distinct, 
satisfactory and conclusive evidence that the 
husband before or after marriage had not 
access to his wife. A ooquette or a first is not 
necessaarily a prostitute. ( Wallis, C.J., Ayli^Q 
and Sadasiva 4iyar. JJ.) GUDA WILLIAM v. 
Guda KARUNAMMA. 29 M L j. 269 = 

29 I.C. 178 = 17 M.L.T. 357 (F.B.). 

-8. 112 —Date of conception . 

8. 119 refers only to a presumption of 

legitimacy and has no reference to date of 
conception. If the son wants to rely on the 
defence that he was conoeived before the date 
of an alienation by the father he must prove it 
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EVIDENCE ACT (I of 1872), S. 112. 

by clear and satisfactory evidence. ( Wallis, 
Offg. O.J. and Hannay t J.) Datla Venkata* 
8DBBA RAJU GARU V. GATTEAJ VENKATA* 
RAYUDU. 27 M.L.J. 860 = 26 I C. 61 = 

10 M.L.T, 308. 

■ 8- 112 —Birth 11 months after ces¬ 

sation of marital intercourse • 

If a child is born 11 months after the marital 
intercourse between the parents had oeaeed, it 
is illegitimate. (White, C.J., dyling and Old¬ 
field, JJ.) John Howe v. Charlotte 
Howe. 38 Mad 4 66 = 

(1913) M.W.N. 983 = 28 MLJ, 894 = 
21 I C. 643 = 14 M.L.T. 447. 

~ -8.112— Proof of non-access—Father 

disowning son—Onus on father. 

In a suit for partition, B disowned his son 
A, alleging that A’e mother was living apart 
from him and that he had no access to her. 
It was proved that there were counter-suits 
for maintenance and restitution of conjugal 
rights and that there was a subsequent recon¬ 
ciliation and acknowledgment of legitimacy. 
Held, that the onus of proving non-aooess lay 
on the father B. (Benson and Sundara Aiyar, 
JJ.) Venkayya v. Chigsupati Pedda 
Naganna. 10 1 0.389 = 

(1911) 1 M.W.N, 312. 

S. 112— Legitimacy—Presumption. 

Before a presumption of legitimacy oan arise 
under 8. 112 of the Evidenoe Aot, all the faots 
specified in the seotion must be proved. (Balli- 
fax, A.j.c.) Maroti v. Bhagi. 08 I 0. 463. 

-8. 112--A/a/iomerfan Law—Legitimacy 

—Presumption. 

A child begotten by zina oannct bo made 
legitimate by the subsequent marriage of its 
pareuta before its birth, and 8. 112 of the Aot is 
inapplicable to Mahomedans. (8tanyon, A.J.C.) 
ZAKIRALI t>. 80GRABI. 

43 1.0. 883 = 13 N L R. 1. 

~~ 8. 112— Legitimacy — Presumption- 

Rule aa to, if supersedes the Muhammadan Law 
on the subject. 

The rule as to legitimacy contained in 8. 112 
of the Evidenoe Aot is a rule of procedure and 
not of substantive law and as suoh upplioable 
to Muhammadans. (Daniels, J.) Hajira 
KHUTAN v AMINA KHUTAN. 78 I.G 983. 

t3a 112 and 114 —Legitimacy—General 
presumption 

Where a party admits the paternity of tho 
other party but pleads that he is of illegiti¬ 
mate desoent, the legal presumption being in 
favour of legitimacy, the onus lies on tbo party 
alleging Illegitimacy to prove it. (Lindsay, 
J.O.) Dularey 8INOH V. Sura j Bali 
81NOH. 43 1.0. 478 = 4 0 L J, 810. 

8. 112— Birth within 230 days, 

A ohild born within 230 days of its father’s 
death, the mother not haviDg remarried in the 
interval, is presumed to be the legitimate ohild 


EVIDENCE ACT {I of 1872), S 114 . 


of the deceased and the onus of proving that 
the deceased had no access to his wife at or 
about tbe time when the child oould have 
been begotten, is on the person who alleges it 
(Kanhaiya Lai and Kendall, A.J.Cs.) JagjiI 
wan Bakbsh Singh v. Patraj Kuar, 

38 I.C. 449 = 3 O.L J. 741. 




as io legitimacy 


and marriage—Burden of proof. 

There is a legal presumption in favour of 
.egmmaoy and marriage and the burden of 
proving illegitimacy is on tbo person interested 
in making it oat. (Lindsay, J.C.) AParraf 
Bingh p. NaraPAT SINGH. 23 I C 972 = 

1 0.L J. 89. 


-—*8- 112 -Paternity of child — Law 

applicable. 

Where the question of paternity. , 9 one of 
evidence only, the case is governed by 8. 112 of 
the Aot and not by the personal law of fho 
parties The presumption of legitimacy orea- 
ted by 8. 112 cau be rebutted only by proof of 
non-aocess leaving no room for doubt If the 
husband has had aeoese, tbe wife’s adultery 
will not justify a finding of illegitimacy. Proof 
of impotence would be equivalent to proof of 
non-access. (8haw, J.C.) Nga Tun v Mr 
CHON. 10 Cr. L.J. 84 = 26 I.C. 990 = 

(1914) II U.B.R. 23. 


S. 114. 


applicability. 

Buddhist Law. 

Compliance with the Law. 
Conflict of Presumption. 
Consideration. 

Corroboration. 

course of Natural Events. 

Criminal Trial. 

Date of Birth. 

Date of Execution Deed. 

Death, Order of. 

Deposit. 

Discharge. 

Execution of will. Knowledge of 
Contents. 

Grant. 

Handwriting. 

Human Conduct. 

Knowledge of Law. 

Landlord and tenant. 

Legitimacy. 

Liquor, Possession of full Bottles 
of Wine. 

Lost grant, Easement. 

Marriage. 

Notice. 

Ownership of Will, 

Partition. 

Permanent Settlement. 

Permanent tenanoy. 

Silence. 

Scope of. 

Trusts. 

Value of Presumption. 

Will, Pabsis. 



423 


CIVIL DIGEST, 1911—1923. 424 


EVIDENCE ACT (I of 1872),'.S. 114 - Appli¬ 
cability. 

Applicability. 

-S. 114 — Applicability—Price fixed in 

agreement to sell — Presumption as to quantity 
of estate. 

Tbe normal presumption that io fixing the 
property in an agreement of 9ale, regard was 
had on both sides to the quantity which tnth 
proposed the estate to consist of, yet there may 
be considerations which may rebut or waken the 
presumption. (Mr. Ameer Ali,) HusSONaLLY 
SULLEMANJI V. TRIBHUV> NADaS MaNGAL 
DAS. (1920) M W.N 726 = 25 C W.N. 385 = 

61 1.0. 361 = 3 U P.L R. (P.0.) (i) (P C.) 

-8. 114— Applicability — Ambiguous 

special covenant— Mortgage. 

• 

Where a deed of further oharge provided that 
there were two bonds by whioh plots were mort¬ 
gaged and that as the money due under the 
deed of further oharge. was not paid, those two 
bonds shall not be redeemed, and where there 
was nothing to show as to what the bonds 
referred to in the deed of further oharge or that 
they referred to tho bonds in suit, held, that it 
could not be pr9?unnd that is referred to the 
deeds in suit; and that it was for the defendants 
who were setting up a special covenant., to prove 
it. ( Daniels , A.J.C.) Bhup Singh v. Lazim 
SINGH. 65 I C. 121 (2) = 24 0 0. 319. 

-S. 114 — Applicability — Cases analo¬ 
gous. 

The principle laid down in the section is of 
wide application and covers other oases analo¬ 
gous to those given iu the illustrations to the 1 
section. (Rafique and Piggott, A.J.Cs.) RUSTOM 
Bingo v. Emperor. 24 i.o. 146 = 

13 Cr L.J. 440 = 1 0 .L.J. 93. 

-S. 114 — Applicability — Property — 

Undivided — Exclusive possession for a long 
time. 

There is no presumption that the property 
left by a person long deceased io part of an 
undivided estate. It may require much, or very 
little evidence to sufficiently prove that tbe 
property is undivided, but when land has been 
in exclusive possession of others for a loDg 
period, the person asserting that it forms part 
of an undiviied estp.le, should be required to 
prove the faot. (M lung Kin, J.) M tUNG Po v. 
v. MAUNG PO THIN. 33 1.0.983 = 

9 Bur. L T. 164. 

Buddhist Law. 

-S. 114— Buddhist Law—Adultery. 

A Court may safely presume adultery if a 
guilty attachment is found to subsist between 
the parties and that opportunities had oconrred 
when a guilty intercourse might with facility 
have taken place. (Maung Kin, J.) Maung PYA 
Gya v. Maung po Ka, 38 I.O. 118 = 

9 Bur. L T. 74. 


EVIDENCE ACT (I of 1872), 3. 114—Compli¬ 
ance with the law. 

Compliance with the law. 

-S. 114 — Compliance with law. 

Lnder S. 114, ill. (e) and If) of the Evideno 0 
Act the Court is entitled to presume that' th 0 
aooouots in the Collector’s Office are oorreotly 
kept. (Lord Phillimore.) MAHOMAD SULAI- 
MAN V. BlRANDRA CHANDRA. 30 0. 243 = 

44 M L J. 388 = 32 M L.T. 113 = 
27 C W.N. 749 = 87 C.L.J. 531 = 

1022 (P.G ) 108. 

-S. 114 — Compliance with the laiv. 

Iu the abaeooe of evidence to the ooutrary, tho 
presumption is that theilaw was complied with. 
5 I C. 664, Dist; A.W.N. (J906) 194, Rel. (Knox, 
C.J.. Banerji and Tudball, JJ ) SARUP Dal 
v. Lada. 39 All. 707 = 42 1.0 389 = 

15 A.L.J. 757 (F.B ) 

- S 114 - Compliance with law — Regular 

rity of judicial and official acts—Shenstadar of 
Court signing process by order. 

Where the sheristadar of a Court signed a 
warrant of attachment of moveable property in 
execution of a deoree and the 6heri3tadar signed 
“ by order " of the Court. Held, that the pre¬ 
sumption in 3. 114, III, (e) of tho Evidenoe 
Aot applied to the case and that, iu tho absence 
of anythiDR to the contrary, it conld be pre¬ 
sumed -that be was the offioer to sign the war¬ 
rant as required by O. 21, R. 94 (2) C.P. Code. 
(Newbould and Suhrawardy, JJ.) GlRDHAR 

Sarkar v. Harishchandra chowdhury. 

37 0 L J 331 = 27 O W N 1012 = 

- 21 Cr.L J. 584 = 1923 Oai. 084. 

———S. 114 — Compliance with Laws— 
Judgment silent on point raised in the memo of 
appeal—Presumption. 

Where aD appellate judgment is silent cn a 
point wbioh is speoifio&lly mentioned in the 
grounds of appeal, the inference can be drawn 
that it was given up. To hold otherwise 
would be to oentravene 3. 114, aud to presume 
that the Court failed to do its daty. (Abdul 
Raoot and Harrison, JJ.) ABDUL KARIM v. 
THAKAR Ram Jaggu Ram. 1923 Lah. 124. 

-S. 114 — Compliance with Law — 

Identification parade—Presumption of regu¬ 
larity 6;. 

The presumption under 8. 114 of the Evid¬ 
ence Aot is hardly sufficient to satisfy a Court 
that suoh precautions have been taken as to 
render an identification truly valuable. ( Har¬ 
rison, J.) Kallu v. Emperor. 

4 Lah. L J. 448 = 23 Cr. L.J <549 = 

4 U.P.L R. iLah.) 93 = 1922 Lah 31. 

-S. 114 —Compliance with law—Exer 

cise of powers of revision by Board of Revenue 
—Reasons r.ot given—Presumption of lawful 
exercise of powers. 

The Court can presume that the Revenue 
Board has exercised lawful powers in revision. 
(Ayling and Odgers, JJ.) SRINIVASA RAO v. 
RangaSamy. 18 L.W. 328 = 1924 Mad. 326. 
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EVIDENCE AOT (I of 1872), 8. 114-Compli¬ 
ance with the law. 

--8. 114— Compliance with Laiv—Legal 

title—Possession—Alleging possession as tres¬ 
passer. 

Where possession nan be referred to a lawful 
origin the presumption is that it was acquired 
lawfully and the burden of proving the oontrary 
is on the party who alleges it, e.g , the burden 
would be on the party who alleges that he held 
the property a9 trespasser where he ought to 
hold as legatee or heir. (Daniels and Lyle, 
A J.Os.) KUAR N.AGESHAR SAHAI V. 8HIAM 
Bahadur. 1922 Oudh. 231. 

——--S. 114 — Compliance with Law — 

Official acts — Presumption— Objection to juris¬ 
diction. 

The presumption is that official aots aro 
legally performed and where the jurisdiction of 
a settlement officer has not been questioned in 
the trial Court, it must be presumed that he 
aoted regularly and within his jurisdiction. 
(Coulls and Ross, JJ.) Babu BALGOBIND v. 
Rai Behari Lad. 1923 Pat. 114 = 

3 P L.T. 617=* 1933 P. 96 (2/. 

-S 114 — Compliance with Law — Pre¬ 
sumption of accuracy of survey records. 

Tho preemption iu favoar of survey records 
of rights cannot be dipplaaed by 'Batwara or 
irrigation maps, ( Jwala i Prasad and Adatni, 
JJ.) 9ita ram Tewari v. Gaya Prasad. 

1923 P. 37. 

-S. 114. Compliance with Law—Official 

acts done correctly. 

Whereas a Court may presume official acts 
as regularly performed, it cannot presume (bat 
they wore correctly done Tho identity of per¬ 
sons alleged to h*ve mule 06 rfaiu admissions 
in butwara proceeding! oaouot bj presumed 
but must be proved by tho psrsoo relying an 
those admissions. Though butwara papers 
are admissible, tho Court has to decide in each 
caao whether it would rebut the presumption 
of tho oorceotues9 of the Raoord-of-Rights. (Das 
and Adam, JJ.) Jagdeo v. Bulaki. 

1821 Pat. 343 = 63 1.0. 226 = 3 P L.T. 343. 

Conflict of Presumption. 

——3. 114 —Conflict of presumptions. 

Where there are (wo presumptions and both 
are equally balauoed, tho Court must prefer 
that which best aooords with 'aots. (Scott, C. 
J. and Chandavarkar, J.) Bhrinivasv. Bal- 
WANT VENKATESH. 37 Bom. 813 = 

20 I C. 162 = 13 Bora. L R. 833. 

-8. 114— Conflict of presumption — Im¬ 
portant witness not called—How to be avoided, 

Per Backhand, J, — If a party wishes not to 
have a presumption raisod against him by tho 
fact that an important witness had not been 
oalled, ho should exhaust to tho utmost of his 
power every moans to bring that witness before 
the Court. (Mookirjee and Buckland, JJ.) 

Jogendra Krishna roy n. Kurpad Har. 

BHI&CO. 49 Oal. 348 = 88 O.L.J. 178. 

1922 Mad. 449. 


EVIDENCE ACT (I of 1672), Sa. 114 — 
Gorrobaration. 

Consideration. 

-S. 114 —Consideration — Presumption 

— Endowment. 

An endorsement of satisfaction of a mort¬ 
gage-deed need not neoessarily import receipt 
of consideration, einoe ?ho English method of 
pcooedure by deed, on the prinoiple that a deed 
imported conbidera*ion, has no application in 
India. (Scott, C J. and Batchelor, J.) Bai 
Jayagavari v. Pubshotajidab Sunder 
Lal. 44 I.C. 9i6 = 20 Bom. L.R. 77. 

Corroboration. 

-S. 114 — Corroboration— Unnectssaiy. 

Where the law provides that a presumption 
arises under certain circumstance?, that pre¬ 
sumption must arise independently of v?botber 
there is any corroboration or no. \Newbould. 

J.) Chandra Kishore Hadi v. Sheikh 
KUDBAT. 52 I C. 460. 

-S. 114 — Cort oboraticn. 

Tho aoouaed was charged with daooily. The 
approver himself at first stated most definitely 
that he did not reooguise tho accused as being 
ono of tbe party concerned in the dacoky. He 
subsequently retracted from thiB statement and 
declared that he did recognize him; but Ibat 
was cniy alter he had been pressed by Hie 
prosecution: Held, the statement first made 
should be aooepted. Where the only corrobo 
ration was tbs reoovery of certain articles, 
alleged to be some of the aritiolts stolon and 
subsequently produced from tbe bcuoo of tbe 
aoousad, hie house was searched in big absence 
and he was given no opportunity cf cbeckiug 
the results of tbe se»rcb or giving any explana¬ 
tion a9 to how the articles oamc into that bouse, 
ani there was no evideuce as to where the ree- 
peotivoornamente were found, nor was any thing 
said as to who prodaoed them : Held that ‘here 
was no sufficient corroboration, ( Fforde , J.) 

Baudagab Singh v. Emperor. 

3 L.L J. 972 = 1923 Lah. 683. 

-S. 114 — Corroboration. 

Without material oorroboration there should 
be no oonviotion, whou aocused can explain 
the presence of the artioleB found with them. 
(Broadway, J.) 8 U LEM AN v. EMPEROR. 

1923 Lah. 383. 

--— — Ss. 114 and 133 — Corroboration — 

Accomplice—Evidence o\. 

S. 133 of tbe Evidence Aot contains tho rule 
of law regarding tbe testimony of aooompliofs 
and 8, 114. Illn. (6) is merely a guide to assist 
tho Court though in a vast majority of cases, 
prudenoe requires that there should becorobora- 
tion. No bard and fast rule oan be laid down to 
regulate the extent and nature of the corrobora¬ 
tion, this being dependant entirely on the 
oiroumstanoes of the oase. (Scott-Smith and 
Broadway, JJ.) Nabain Das v. Emperor. 

8 Lah. 144 = 4 L.L.J. 91=23 Or. L.J. 913 = 

9 P.W.R. (1922) Cr. = 1922 Lah. 1. 
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EVIDENCE ACT (I of 1872., S. 114-Corro 
boration. 

s 114 —Corroboration — Accomplice. 

The evidence of the accomplice wag held to 
be sufficiently corroborated by tbe discovery of 
blood marks on the person and in the house 
of the accused as well as his suspioioua con¬ 
duct immediately after the murder. (Sir 
Shadi Lai, C.J. and Moti Sagar, J.) Qbulam 
Hussain v. Emperor. 4 Lah. L J. 403. 

;- s - —Corroboration — Accomplice — 

Testimony of—Weight due to-Presumption. 

An approver’s evidence is in itself tainted 
evidenoe though in some cases it may be worthy 
of belief for various reasons but the uncorrobo¬ 
rated statement of an approver taken at the 
end of the trial is of very title evidentiary value. 
( Shadi Lai, 0 J. and Wilberforce, J.) Bunder 

Singh t>. Emperor. 66 I g. 187- 

4 Lah. L.J. 284. 

—-- s * 1 1 4 —Corroboration—A ccomplice— 

Evidence—Several statements implicating same 
persons. 

In cssea where a large number of persons 
have been arrested by tbe police and confessions 
are obtained one after the other, it is likely 
enough that those confessions should agree 
Each man would be likely to name as far as 
possible those persons who have already been 
named in the previous confessions. It may, of 
oourse, be said that when a man confesses, he 
does not neoessarily know the details of the 
previous oonfassion made by another aooused, 
but it dees not neoessarily follow that ho should 
be unable to ascertain what persons have been 
implicated in the previous confessions, from 
the subordinate police officers concerned with 
the investigation of the case. Consequently the 
fact of any particular person having been 
named in the oonfeesion of more than one of 
the cc-aooused is not a sufficiently reliable 
oorroboration of the statement of tho approver, 
(Chevis t J.) Lala v. Emperor 

23 Or. L.J. 188 = 66 I.C. 622- 
3 P.W R. (1922> Or. 

--8. 114 — Corrcburj'.ion — Approver's 

evidence. 

To support a conviction on tbe statement of 
an approver especially of one whose initial 
statement was very long delayed, the statement 
requires material corroboration oonneoting 
eaoh individual aooused with the orime 
committed. ( Harrison , J.) 8ardara v. 
Emperor. 63 I.o. 612-22 Or. L J. 676. 

———8. 114— Corroboration—Bribe giver — 
What amounts to. 

The merits of the oase to deoide whioh in 
favour of the bride-giver, a Judge acoepts tho 
illegal gratification, are a sufficient oorrobora¬ 
tion of the former who is really an accomplice. 
(Rattigan , C.J.) Harsuk Roy v. Emperor. 

3 P.ff.R, Or, 1919. 

-,T 8 ' Corroboration—Testimony of 

accomplice—English and Indian Law. 


EYIDENOE ACT (I of 1872), 8. 114—Goarsa 
of Natural Events. 

The law in this oountry regarding oorrobora¬ 
tion of an accomplice’s evidenoe does not differ 
from the English law. Corroboration need not 
be required in every detail of tbe orime, 
otherwise the testimony of the accomplice 
would not be essential to tbe case but would be 
merely confirmatory of other and independent 
testimony. The oorroboration must be by 
some evidence other than that of an accomplice 
and therefore one aooomplioe’s evidence is not 
oorroboration of the testimony of another 
accomplice. Evidence in corroboration mu9t be 
independent testimony whioh affeots the 
accused by connecting or tending to oonneot 
him with the orime. The nature of the 
oorroboration Deoesearily varies acoordiDg to 
the particular oircumstanoes of the effenoe 
oharged. It would be dangerous to formulate 
the kind of evidence which would be regarded 
as corroborative exoept to say that corroborative 
evidenoe is evidenoe whioh shows or tends to 
show that the story of the aooomplioo that the 
acoused oommitted the crime is true, not 
merely that the crime has been oommitted, but 
that it was oommitted by the accused, 
Corroborative evidence need not be direot 
evidenoe that the aooueed oommitted the 
crime. It is sufficient if it is merely circum¬ 
stantial evidence of his connection with the 
orime. ( Kotwal . A.J.C.) KI6HAN RAQHUJI 
Charan v. Emperor. 23 Cr L J. 391 = 

1922 Nag. 172. 

Oourse of Natural Events. 

-8. 114 —Course of natural events — 

Continuance of existing state of things. 

Proof of the existenoe at a particular time of 
a fact of a continuous nature gives rise to a 
rebuttable presumption within iogioal limite - 
that it existed at a subsequent time or has 
previously existed. The limite of time within 
whioh the inference of oontinuanoe possesses 
sufficient probative foroe to be relevant, rqust 
obviously vary with eaoh case—always strongest 
in the beginning, the inference steadily 
diminishes in force with tbe lapse of time at a 
rate proportionate to tbe quality of permanence 
belonging to the faot in question, until it oeases 
or perhaps is supplanted by a direotly opposite 
inference. To put Ihe matter shortly, it will 
be inferred that a given set of facts or set of 
facts whose existence at a particular time is ocoe 
established in evidenoe, continues to exist as 
long as such faots usually exist. Tbe inferenr* 
of oontinuanoe, whether baokwardsor forwards, 
whether upwards or downwards, is an inferenoe 
of faot and may therefore be rebutted. ( Mooker• 
jee and Cuming, JJ.) Secretary OF STATE 
for India v. Upendra Narain Roy. 

39 O.L.J. 331-1923 Cal. 247; 

- 8 . 114 —Course of natural events. 

An inference of approbation of a book of an 
objectionable obaraotar by persons having access 
to the library of an individual or association,. 
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EVIDENCE 10T (I of 16T2), S. 114-Grlmlnal 
Trial. 

possessing it, is not neoessarily justifiable. 

( Barrington, Mookerjee and Casperse, JJ.) 
PULIN BEHARI V. EMPEBOR, 

15 C.L.J. 517 = 13 Cr. L.J. 609 = 

16 I.C. 257 = 16 C.W.N. 1105. 

Criminal Trial, 

-S 11 i—Criminal trial — Non-produc¬ 
tion of papers bp Crown—Adverse inference. 

Where documents relevant to the caeo are 
withheld by the Crown, the Court will be 
justified in drawing an adverse inferenoe 
against the Crown. (Mookerjee and Cuming, 

JJ.) Secretary of state v. upendra 
Narain ROY, 36G LJ. 336 = 

1923 Cal. 247. 

-S. 114— Criminal trial — Non produc¬ 
tion of material evidence. 

Where the Crown withholds relevant docu¬ 
ments in its possession, the Court will draw an 
inferenoe adverse to it. 40 M. 402, Ref. 
(Mookerjee and Ohotaner, JJ.) RAJA 8REE- 
NATH ROY V. SECRETARY OF STATE FOR 
INDIA. 50 Cal. 270 = 36 0 L.J. 3*5 = 

1923 Cal. 233. 

-S. 114 — Criminal trial—Absconding 

accused—Presumption, 

No presumption as to guilt oan be raised 
from the faot that the aooused has absconded. 
(Ratligan and Deadon, JJ.l Fatta i>. 
Emperor. 3i P.W R. 1913- 

21 I.C. 473=14 Cr. L J. 601 = 

314 P.L.R. 19 

-B. 114— Criminal trial—Failure to 

call all witnesses. 

If the police consider a witness to be a false 
witnosa or his evidence is unnecessary, they 
would be justified in not sending up th*t 
witness as a witness (or the prosecution and his 
absence at the trial ought not to be a reason 
for disbelieving the proseoution witnesses if 
they are otherwise worthy of oredit. It is of 
oourse not for the Police or (or the prosecutor 
to champion a particular theory and to 
suppress the evidence of a reliable witness 
simply beoauso his testimony is inconsistent 
with it. If the witnesses called by the prcBe- 
oution are otherwise worthy of credit, the 
Court is not entitled to disboliove them simply 
beoause some persons, who oould have thrown 
light upon the oase, have not been put before 
the Court by the prosecution. (Mullick and 
Kulwant Sahap , JJ.) Ramjit ABIR v. 
Emperor. 3 Pat. 309-1 P.L.R. 230 (Gr.)- 

24 Or. L J 801-1923 P. 413 

Date of Birth. 

-—8. Ill —Date of birth—Knowledge. 

An European may be presumed to know his 
own birth day as a matter of course but there 
is oo such presumption in the case of Hindus { 


EVIDENCE ACT (I of 1812), S. 114-Dia* 
charge. 

of the Nattukottai Chetti olass. ( Wallis , C. J. 
and Seshagiri Aiyar , J ) RAMANATHAN 
CHETTY V. MURUGAPPA CHETTY. 

(1916) 1 M.W.N. 208 = 33 I.C. 969 = 

3 L W. 210. 

Date of Execution Deed. 

-8. 114 —Date of execution of deed. 

There is a general though not a conclusive 
presumption that a dooumeot wa9 made on 
the day of the date it bears (Sir Lawrence 
Jenkins.) Mina Kumar Bibi v Bejoy 
8INGH. 44 Cal. 662 = 1 P.L W 428 = 

5 L W. 711 = 32 M L.J. 428 = 
21 O W N. 383 = 21 M L.T. 314 = 
10 A.L J. 382 = 23 0 L J 808 = 
19 Bom. L.R. 421 = (1917> M W N. 473 = 
40 I.C. 242 = 44 I.A. 172 (P.C.). 

-8. 114 —Date of execution. 

There is a presumption that a document 
was executed ou the date it bears. (Kanhaipa 
Lai and Lple. A.J. Cs.) Lala PUR8HOTAM 
v. NAZIR HUSSAIN. 34 I C. 846 = 

6 O.L J. 068. 

Death—Order of. 

-8. Hi —Death— Order of. 

Where amoDg some relations the evidence on 
the question wbo died first is quite evenly 
balanoed, the Court is entitled to say the 
probabilities are in favour of the youDger man 
surviving the elder. ( Macleod , C.J. ar d Shah, 
J ) Kulkarni V. Lakshmibai. 

24 Bom L R. 836= 47 B. 37 = 1922 Bom. 347. 

-8. 114— Death—Order of—Presump¬ 
tion. 

The ordinary presumption is that the elder 
man died first. (JUolmwood and Chapman, JJ.) 
Gopalchandra Deb Goswami v. padma- 
pani Goswami. 18 I.C. 814. 

Deposit. 

-8. 114 — Deposit — Loan. 

Where there is a doubt as to whether a trans 
action amounts to a loan or a deposit the 
presumption is that it is a deposit and not a 
loan. (Abdur Rahim and Seshagiri Aipar, JJ.) 
NARAYANAN CHETTIAR V. VELLAYAPPA 
CHETTIAR. (1916)1 M.W.N. 208 — 

34 I.C, 847- 19 M L T. 237. 

Discharge. 

-8. 114 —Discharge — Mortgage —Re¬ 
demption—Proof of. 

The Court is entitled to take into considera¬ 
tion as evidenoe the faot that on a particular 
date a particular sum was paid by the mort¬ 
gagor to the mortgagee and this ooupled with 
the faot that the mortgagor was put into posses¬ 
sion of the property and has continued in 
possession of it, is good evidence upon whioh 
the Court might base its finding that the mort¬ 
gage has been redeemed. (Rpves, J.) ChaNBEY 
BASDEO t>. BeHARILAL. 34 I.C. 117. 
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EVIDENCE ACT (I of 1&72>, S. 114-DIs- EVIDENCE ACT (I of 1672), S 114—Human 
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--—8- H4 —Discharge-~Delay —Presump¬ 
tion—No demand by mortgagee for 36 years. 

A long delay in making a demand for the 
money due under a mortgage coupled with 
other circumstances may throw the onus on 
the mortgagee of showing that debt was real 
and existing at the date of the suit. (Batten 
and Stanyon, A.J.Ca.) Meghraj v. Mukun- 
DARAM. 46 I.C. 806. 

-S 114 — Discharge — Presumption— 

Mortgage bond not sued on for a long time — 
Discharge. 

Where an unregistered mortgage bend 
written by plaintiff's servant who was also 
the vendor of the stamp and attested only by 
a cousin and partner of the plaintiff, was not 
sued on for 30 years. Held, the onus is heavily 
on the plaintiff to prove, not only execution 
and consideration of the bond but that it was 
still unpaid. (Stanyon, A.J C.) RAM PRASAD 
v. Kishori Lad. 43 I G 657. 

-8. 114 — Discharge— Document creat 

ing obligation produced oy obligor—Onvs of 
proof— Shifting of. 

Under S. 114 (1) of the Evidence Aot it is 
open to the Court to presume that if a docu¬ 
ment creating an obligation is in the hands of 
the obligor, tbe obligation is discharged. But 
in raising such a presumption, the Court ha9 to 
take iDto regard any facta or ciroumstances 
indicating that it might have been stolen. The 
burdeu shifts as the ovidence is developed aud 
when both the parties produce their evidence, 
the question on whom the initial onus lay 
ceases to bo of much importance. (Kanhaiya 
Lai, J O.) Ram Nath v. raggha 8AHI. 

25 O.C 125 = 1922 Oudh 211. 

-S. 114 — Discharge— Debt—Absence of 

demand. 

It a money-lender has allowed a debt to 
remain outstanding for a very long period 
without obtaining some document or eecurity 
for it and without at any time demanding 
payment, the presumption is that the debt has 
been paid off. (Lyle and Ashworth, A.J.09.) 

Nabain Prasad v Durga Singh. 

22 O.C. 385 = 54 I.C. 93 = 6 O.L.J. 585. 

Execution of will, knowledge of contents. 

-8. 114 —Execution of will—Knowledge 

of contents. 

Mere execution of a will raises a presump¬ 
tion ol knowledge and approval of oontents on 
the part of the maker. (Raltigan, J.) INDAR 
Narain v. Onkar Lad 141 P.L R. 1911 = 

20 P R. 1912 = 10 10. 130 = 
283 P.W R. 1911. 

Grant. 

-S. 114 — Grant — Redemption— Pre¬ 
sumption in the case of grant of land. 

Where no evidence that tbe grant of land 
for nexvioea is on record theta the presumption 
is that it is fur past and future services and 


therefore the land is not resumable. (Batche¬ 
lor, A L.J. and Shah, J.) BADSING APPA v. 
Chandrappa. 25 I C. 860 = 18 Bom. L.R. 695. 

Handwriting. 

-S. 114 — Handwriting — Will — 

Improbability of a will entirely written by the 
testator being forged—Burden of proof. 

There is nothing unnatural in a Hindu, 
sonless and not in a good state of heath 
writing a document by which directions are 
given to a widow to adopt the testator’s 
nephew. Io is certainly extremely improbable 
I bat a person wishing to put forward a forged 
.will would run the risk of imitating the hand¬ 
writing of the deceased or get it imitated by 
eome one ebe when it would be so easy to 
attack a forged document when it runs over 
a folio page and purports to have been written 
by the testator. The plaintiff has to prove the 
document on which he relies but wbeu once be 
has gone as far as putting before the Court a 
prima facie case whiob bears the signs of being 
genuine, theu it is for the defendant to produoe 
reliable grounds foe upsetting tbe plaintiff’s 
case and satisfy the Court that it- is uot only 
improbable but impossible. ( Maclcod , O.J. and 
Coyasgee, J.) Irabasappa v. RhadRAWA, 

! 1922 Bom. 296. 

-S. 114 — Handwriting — Document 

writer , %f enn be assumed to be able to write 
in different ways. 

It is not safe to presume that a habitual 
document writer would be inclined or be able to 
write in different ways or that he oould imitate 
the handwriting of others. (Sundara Aiyar 
and Spencer, JJ.) In re BASRUR VENKATA 
ROW. S0 Mad. 189 = 11 fif.L.T- 93 = 

22 M L J. 270 = 14 I.C. 418 = 

13 Cr. L.J. 226 = (1912) M W N. 125. 

Human Conduct. 

---3. 114 —Human conduet—Non pro¬ 
duction of account books. 

From non-production of aojount books pre¬ 
sumption was drawn against the defaulting 
party. (Lord Phillimore). MERDA VEN- 
KANNA V. MEFDA AGaSTHIAN. 

27 C.W.N. 725 = 32 M.L.T 68 = 

1923 P.C. 31 (P.G.l. 

-S. 114 — Human conduct — Account 

books not produced—Effect of — Delay. 

Where plaintiffs who were said to be doiog 
money-lending and pawn-broking business, 
sued on a pro-note for Rs. 21. 925: Held it is 
inconceivable that they oould have carried on 
money-lending ana piwu-btoking business 
without keeping any account books. If they 
kept aocouot books, rhey would have been pro¬ 
duced if they contained any entries whiob 
would support the case of the plaintiffs in any 
way. If they kept no books of account, their 
business as money-lenders and pawa-brokers 
must have been of the very smallest description 
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YIDENCE ACT (I of 1872), .114-Human 
conduct. 

and oarried on praotioally without oapital. 
Where a promissory note was alleged to 
be forged and suits were brought on the 
last day of limitation : Held, if the pro¬ 
missory note bad been signed by the defendant, 
the plaintiff was entitled to delay bringing 
the.suit, until the last day of limitation ; but 
where the plaintiffs had nctioo that the defend¬ 
ant repudiated their claim, suoh a repudiation, 
if mads to olaim by a respeotable and honest 
money-lender would have resulted in a suit 
bemg brought at onoe. ( Sir John Edge). 
Data Ram janiu. Mt. basant kunwar. 

. 1922 P.C. 378. 

--—S. 114 — Human conduct — Po?sa3sio»t 

of stolen articles — Presumption. 

It the possession of a stolen artiole is proved 
the Court may determine that the peroou in 
possession soon after toe thels is either guilty 
of theft or of receiving the goods knowing them 
to be stolen, unless he can give reasons for his 
possession. (Sulaiman, J.) Bharos v. 
Emperor. 2lA.LJ.e38- 

L R. 4 A. 243 (Cc.) = 1924 Ail. 192. 

• - 3, 114— Humanonduct--Stolen artiole 

—Possession 40 days latei — Inference. 

The faot that some 40 days, after a deooity 
one of ihe stolen articles was found *o the 
possession of a person, wonid not lead to the 
ncoeesary inference that ho took part in the 
daooity. (Ryves.J.) Ramhit v Emperor. 

LR.3A, 30-20 A.L J. 178 - 
23 Cr. L.J, 1^3 =» 1922 A. 21. 

--8 114— Human conduct—Failure to 

produce original title-deea. 

If the original title-dead of the plff. is not 
produced in the first Court in a suit for reoovery 
of possession the appellate Oouct may draw 
an inference adverse to the plff, uY. R. 
Ghatterji and Panton, JJ.) Harendra 
Kumar Roy Cuaudhuri v. Durgacharan 
BaHa *‘ 62 I 0. 697. 

8. 114 — Human conduct — Refusal 
to ao an act — Refusal to attend medical 
inspection. 

If a person, who is alleged to be sufforiog 
from a loathsome disease, refuses to attend 
medioai examination, an inference against 
him may be drawn. (Asulosh Mookerji. a.U.J. 

and Choudhuti, J.) Birendra Kumar v. 
Hkmlata. 48 Gal. 281 = 24 O W N. 914 = 

E0 I.C. 382=33 Q.L.J. b7. 

-8. Ill—Human conduct—Absence of 

cross-examination. 

A Court oannot presume that a dooument is 
proved simply beoause tho opposing counsel 
refuses to oroBS-axamine the witness; the 
oounsel oan wait until tho Court gives a ruling. 

( Jenkins , C.J. and Woodroffe, J ) Gopes- 
3WAR DUTTV. BISSESBUR DUTT. 

39 Oal. 218=13 I.C. 677 = 

16 O W N. 266 


EVIDENCE ACT (1 of 1872), S. 114 -Know 
ledge of law. 

-8. 114—Human conduct— Withholding 

of account books-Presumption. 

Dafendautfl 1 and A admitted that one A was 
their partuer in Sambat 1964 but alleged that 
fchoir partnership ended in that very year. Thoy 
failed to produce aoy evidence in support of 
th*ir assertion. The best proof of this alleged 
dissolution of partnership would have been 
their own account books, but they did not 
praduoe the same. Held, the presumption 
that arises irresistibly from this withholding 
of their aooount bouk»i is that the entries therei i 
relating to partnership transactions are 
oontrary to this pin* of dissolution. [Mali 
Sagar, J.) THE Firm JOWaLA DaS 
Rarmanand y. Uttam Chand. 

1923 Lah. 935. 

-S 114— Human conduct Prtsumplun 

as to ordinary course of business. 

Where sums are paid Delete the presiding 
officer of the Court at the tinn when a receipt 
was given for them, the presumption under 
8. lii ot the Iudiau Evidence Aot is that the 
ordinary course of ouemess was followed in the 
case in question. The mere statement by 
appollaai’s Couoeel that these sums are not 
always paid at the lima when tho receipts are 
given was sufficient to throw tho onus on the 
prosecution of pioving that the plea was wrong. 
(Scon-Smith and Fforde , JJ.) Emperor v. 
AHMED SHAH. 1923 Lah. 566.- 

-8 11 l —Human conduct — Statement 

after suit — Value. 

Tbs making of a statement in tho doouiuonc 
after tho ouil nad oeen launched and wuo pend¬ 
ing ib very different from stating ou oath in the 
witness box aod the Qouc* will uot attach muon 
weight to tho atateruei.s oven if it is admissible. 
iKrishnan and Ramesam, JJ,) Tadepalli 
LAKbHMI NARA8IMHAM v. RUK&HNIAMMA. 

192* Mad. 223. 

--3. 114 —Human conduct—Murder for 

jewels—Possession by accused toon after occur¬ 
rence—Presumption. 

The possession by the accused of tho jewels 
of a person who has been mnrdorod, if unex¬ 
plained, is presumptive evidence that the 
aoouaed was the murderor and tho thiei. 
ISpsnccr, J.) In re NAINA M,\LAl KONAN. 

69 I.C. 377=23 Cr. L.J. 697 = 14 L W. 418. 

-8. Ill— Human conduct — Document 

not produced — Presumption. 

Tho Court must presume against a p»rty 
who suppresses a rslev .at dooument. [Dts 
and Bucknill, JJ.) Kalika Nand v. Sbiv.v 
Nahdan. 61 I 0. 635, 

Knowledge of law. 

-;-S 114 -Knowledge of lato —Transac 

lion involving statutory obligation. 

A person entering into a transaction involv¬ 
ing a statutory obligation must be presumed 
to have impliedly agreed to submit to that 
obligation. (Slanyon. A J.O.) KHBMCHAND 
v MALLOO. 26 1.0. 601=10 N.L.R. 81 
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EVIDENCE ACT (I of 1872), 3. 114-Land- 
lord and Tenant. 

Landlord and Tenant. 

-S, 114 —Landlord and tenant—Rent 

—Enhanced rate—Payment for long time. 

Where a tenant has been paying enhanoed 
rent for a series of years in respect of garden 
crops, the Court may presume a oontraot 
supported by consideration to pay rent at that 
rate. ( Wallis, C.J., Aylxng, Coults Trotter , 
Seshagiri Aiyar and Kumaraswami Saitri, JJ.) 

Periakaruppa Mukkandan V. RAJA RAJA 

RAJE9WARA 8ETBUPATHI. 42 Mad. 73 = 

(1919; M.W.N. 161 = 50 I.C. 616 = 

36 M L J. 320 (F.B.), 

■-S, 114 — Landlord and tenant—Entry 

in Kheioat. 

Entries in Kbewat are prima facie evidence 
of possession. Presumption of possession arises 
where there is no alteration in the entry, 
(Hasan, 4.J.C.) Gulam Sarwar Khan v. 
Mahmud ah Khan. 8 O.L.J. 609 = 

1922 0. 98 

• 

Legitimacy. 

-8. 114 —Legitimacy—Formftof marri¬ 
age gone through—Recognition by relations. 

Where a man and a woman were proved to 
have been recognised by all persons concerned 
as man and wife, so described in important 
documents aDd their daughters were respeot* 
ably married as would be natural in the oase of 
legitimate obildren. Held that these faots, 
following upon a oeremony of marriage whioh, 
undoubtedly took place, though its validity was 
attaoked, afforded an extremely strong pre¬ 
sumption in favour of the validity of the 
marriage and legitimacy of its offspring. The 
like presumption applies to the question 
whether the formal requisites of a valid 
marriage ceremony were satisfied. (Sir Arthur 
Wilson.) Manjilad v. Chandrabati 
KUMARI. 38 Gal. 700 = 15 C.W.N. 790 = 

(1911) 2 M.W N. 91 = 13 Bora. L.R 831 = 

14 G.L J. 72 = 10 M.L.T. 83 = 
11 I.C. B02 = 21 M L J. 938. (P.C.) 

-S. 114 — Legitimacy — Connection 

between man and woman. 

Where the connection between man and 
woman is parmanent, it is presumed to be not 
adulterous, and the burden of proving, that the 
connection is adulterous and involves criminal 
offence, lies on him who raises the contention 
(Sadasiva Aiyar and Napier , JJ.) PALANI 
AMMAL V. KUPPOSWAMI GOUNDAN. 

62 I.C. 769 = 13 L»W. 611. 

-8, 114— Legitimacy—Presumption. 

It is open to a Sikh to marry any woman 
be pleased provided she adopted the Sikh 
religion. The mother of J.S. was always 
treated among the brotherhood as the wife of 
S.S. whose eon J.S. olaimed to be ; J.S. was 
always treated as the legitimate son of S.S., 
who made no disposition of his property by 
will or otherwise, and J.S. was referred to in 


EVIDENCE ACT (I of 1872), S. 114-Loir 
grant—Easement. 

several deeds as the son of S.S. This was 
suffioient proof that J.8. was a legitimate son of 
S.S. ( Lyle and Ashworth, A-J.Ca.) OhANDIKA 
Bakhsh Singh v. Widow of Jagan Singh. 

82 I.C. 449 = 6 O.L.J. 331.. 

Liquor—PoBse&sloD of full bottles 

of Wine. 

-8 114 —Liquor —Possession of lull 

bottles of wine. 

The possession of full bottles of wine in a 
person’s house when the number of bottles is 
less than that allowed by law does not raise the 
presumption that the bottles were for sale. 
(Eales, C.J.) ah Tat v. Emperor. 

23 Cr. L J. 424 = 14 I.C 968 = 

(1911) 1 U B R. 96, 

Lost Grant—Easement. 

-S. 114 —Lost grant — Easement. 

Where a Zamindar has been usiDg the water 
of a ohannel for irrigating his lands from the 
time of the permanent settlement, the Court 
may presume from long possession and enjoy¬ 
ment, a right to use the water free of charge. 
Though an aotual grant of an easement is not 
discovered or proved, it will be presumed. 

( Lord Shaw.) SECRETARY OF STATE V- 
Maharaja of Bobili. 46 I.A. 302 = 

(1919) M.W.N. 773 = 37 M.L J. 721 = 
18 A L.J. 1 = 11 L.W. 204 = 

2 U.P.L R. (P.0,) 83 = dl I.C. 184 (P.C.) = 

24 C.W.N. 446 (P.C.) 

-S. 114 —Lost grant—Easement, 

The presumption of a lost grant arises out 
of the strong desire of the Court to fiod a legal 
origin for an ancient and uninterrupted user. 
The right must be odo whioh oould have been 
the eubjeot of a grant. ( Beaman and Marten, 
JJ.) JANARDAN GANESH KHaDILKAR V. 
RAVJI BHIKAjl KONDKAR. 42 Bom. 288 = 

43 I.C 448 = 20 Bora. L.R. 898.- 

-8. 114 —Lost grant — Easement—Pre¬ 
sumption. 

The presumption of a lost grant oan be 
drawn only where the enjoyment of the ease¬ 
ment cannot be otherwise accounted for. 

( Walmsley and Ntwbould, JJ) BANWARI 

BuBLAN Roy v. Rash Behari roy. 

50 1.0. 933. 

-8. 114 —Lost grant—Presumption 

Immemorial enjoyment of a right—Govern 
ment. 

Where a right has been enjoyed from time 
immemorial, a legal origin therefor, such as 
a oontraot or a grant must be presumed. 
Where a grant is made by the Government of 
a right irrespective of the use the grantee 
might make of it, the presumption is that it 
is a free grant ( Sundara Aiyar and Sadasiva 
Aiyar, JJ.) KESABI VENKATASUBBIAH v. 

Secretary of state fob India. 

20 1.0. 803= 14 M.L.T. 1*1- 
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EVIDENCE AOT (I of 1872), 8. 114-Marrlage, 

Marriage. 

" 114— Marriage—Unsatisfactory evi¬ 

dence—Presumption. 

The law presumes in favour of marriage and 
against oonoubinage, when a man and woman 
have cohabited continuously. 6 App. Cas. 364 
Rel. This presumption is not to be rebutted 
or shaken by mere balanoe of probability but 
by evidenoo strong, distinot, Batisfaotory, and 
ooncluaive. 38 0. 701 Ref. Plaintiff's mother 
and defendant’s father lived a9 husband and 
wife for a long series of years. Toe defendants 
treated the plaintiff* as their legitimate 
brothers. The plaintiff’s mother desoribed 
herself in a dooument exeouted by her as the 
wife of the defendant’s father who was a 
witness to the dooument. Held, that the 
presumption of law as that the plaintifl’s 
mother and the defendant’s father were married 
lawfully, and the presumption was not rebutted 
though the evideuoe of marriage whioh took 
plaoe loDg ago was not satisfactory. (Mookerjee 
and Carnduff. JJ.) I3EPIN BEHARI DA8 
BA1RAGHI v. ATUL KRISHNA DAS 

151 C. 328 = 17 O.W.N. 484. 

-8 ill—Marriage—Divorced woman. 

In the case of a divoroed womaD, the 
presumption is that she oontinues unmarried 
until proved to have married agaiu. l8cott- 
Smith, J.) DAULAT v. Khan. 

81 P.L.R. 1818-29 I C. 194- 

88 P.W.R. 1915. 

-S. Ill —Marriage—Long co-habita¬ 
tion. 

Cohabitation for several years as husband 
and wife lead to the presumption of tbeir 
valid marriftgo. 24 1,0. 367 Foil (Ormond . J.) 
Mashim v Kim 8ein. 17 Cr L J 112 = 
32 I.G. 848 = 9 Bur. L.T. 81 = 8 L.B.R. 223. 

Notice. 

-•. 114— Notice under S. 52— Bengal 

Cess Act — Presumption. 

No presumption of 8. 114, 01. (c) of Evidenoe 
Aot applies with respeot to uotioe provided by 
8. 62 of the Cess Aot and the person who olaims, 
that a right or an obligation euoh as the pay¬ 
ment of cess by a tenure-holder, has acorued, 
must prove that the liability bad been incurred 
and the things desoribed in the Aot hAd actually 
been done. The owner of rent free lands is not 
bound to pay road oess before the publication 
of the valuation rolls under 8. 52, ( Jvjala 

Prasad and Ross, JJ.) PlTAMBAR CHOW- 
DHURY v. RABMAT ALI. 1 P. 218- 

8 P.L.T. 282=1922 Pat. 167- 

1921 P. 801. 

-8. 114 -Notice—Title of third person. 

A purobaser of immoveablo properly in the 
possession of a third person is presumed to 
havo notioe of the title of such third person. 
{Maung Kin, J.) MAUNQ BO v. Mauno Tun 

88 1 . 0 , 121 . 


EVIDENCE ACT^l of 1872;, 8. 114-Perma¬ 
nent Tenancy. 

Ownership of will* 

-S, 114— Ownership — Wall, 

Certain footings to the wall of a house existed 
for a long time aud the lateral extension of the 
cornices of the house corresponded with the 
extension of the footings. It was presumed 
that the land oovering the footings belonged to 
the owner of the wall. ( Jenkins , C.J. and 
Woodroffe, J.) ABDUL HUSAIN V. RAM 
CHARAN law. 38 Cal. 687 = 12 I.C. 439 = 

16 C.W.N. 313. 

Partition. 

-3. 114 —Partition —Hindu joint family 

—Presumption of union — Rebuttal. 

Definition of shares in village reoords is not) 
sufficient to rebut the presumption of union 
and jointness iD a Hindu family, ( Lo d Shaw) 
NAGESHAR v. GaNEHH.a, 42 All. 865 = 

7 0 L.J. 48 = 2 U P.L.R. 37 = 38 M L J 521 = 

23 0.0. 1 = 18 A L.J 332 = 
22 Bom. L R. 898 = 36 I C. 306 = 

2i M.L.T. 8 (P.C.), 

-S. 114 — Partition — Entry in revenue 

records as to joint property. 

An entry in Revenue reoords raised a 
presumption as to joint family estate. (Moti 
Sagar , J ) Baldir SINGH v. Gobind. 

1923 Lah. 332. 

-8. Ill — Partition — Separation — 

Hindu Law. 

Entries in revenue papers defining shares, 
separate residence, institution of suits ull 
together go to prove division though none of 
them singly oan sufficiently establish partition. 

(Kanhaiya Lai and Kendall, A J.Os.) BRIJ 
Mohan bingh v. Ram Milan singh. 

39 I C 433 = 4 0 L.J. 124 

Permanent Settlement. 

-8* H4 — Permanent] ^settlement — 

Taluka—Inclusion of. 

The prinoiple of proesumiture retro applies 
not only to oases of the exietenoe of a taluk 
at the eettlement but to oases of long posses¬ 
sion when it oan be presumed that certain 
lands existing from before settlement were 
within the taluk at the permanent settlement. 
Buoh a presumption is ono of faot and the 
Oonrt should attaoh weight to it having regard 
to all oiroumstanoos. (Chatterjee and Richard' 
son, 3J.) Ram Kristo Ohakrabarty v. 
NARENDRA KlfiHORE ROY. 33 I.C. 883 

Permanent Tenancy. 

-S. 114 -Permanent tenancy—Temple 

trustee. 

A presumption oannot be drawn in favour of 
that whioh offends against logal principles. No 
presumption of permanent tenanoy oaonot be 
applied to debutter property because the orea- 
tion of a fixed rent would be a breaoh of duty 
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EYIDENCE ACT (I of 1372), S 114-Silence. 

ia a abebait. 13 W.R.P. 18 Bel. on. (Jenkins, 
U.J. znd Chatter jee, J.) Batyasri Ghoshan 
v. Kartik Chandra Das 15 C L J. 227 = 

_ , 16 C.W.N. 418 = 13 I C. 395 = 

Also 33 M L.J 84 = 41 I C 788 = 44 I.C. 893 = 

34 M L.J 234. 

Silence. 

3. 114— Silence—Failure to object to 
statement of accounts — Evidence of correctness . 

If a statement substantially affecting a 
persou’o interest is made to bina acid the oir- 
oumstanoes are such that he would certainly 
or probably have objected, had the statement 
^eo incorrect then hia tilauce can be treated 
as an admission, i e , as evidence of the ooc- 
rootnesa of the statement. (Grouch, AJC.) 

The Mercantile bank v. Tahilbam pes- 
SUMAI*. 27 I.C 309 = 8 8 L.R. 112 

Scope of, 

8- —Scope of—Presumotion under. 

The presumption indicated in iflus. (g) 
to 9. 114 of the Act cannot displace a 
contrary inference supported by adequate 
evidence. {Sir Lawrence Jenkins.) RaMA- 
CHANDRUDU V J AN AKIR AM ANNA. 

63 1.0. 740 = 13 L.W. 293 (P.G.). 

-S. Ill —Stops of -Presumption from 

non-production of document — Old document — 
Probability of loss. 

Where adoo'umeut is a very old one the 
possibility of its having ucen lost and being no 
longer in existence is naturally much brighter 
than in the oaso of i» dooumeut ol recent dute 
Consequently the presumption arising from the 
nou-produotion ol the uooument is not quite a 
stroDg one in the case of an old document as in 
the oase of a reoeui one. (Daniels, J.) RAMJI 
Dab v. MIHIN LAL. 1621 All. 441. 

-S, 111 —Scope of — Wroyxg-doer. 

Tho law relating to preaumftiouH should not 
enable a wrong-door, fco turn it to hia own use, 
iKaramat Hussain, J. Zahusan v. Rahim. 

10 I.C 742 => 8 A L J. 247. 

S. Ill—Scope of — Co-owner waiving 
claim—Presumption. 

By taking over the sale and paying the full 
price, a oo-owner waived his own claim to sue. 
Held such aotiou on the part of the oo-owDer 13 
presumptive evidenoe that the ealo by another 
co-owner was not bad for want of necessity. 
(Scott-Smith a id F/orde, JJ.| Mt. Basanti 
V. OHANDA Singh. 1923 Lah. 502 -2). 

S. 114 —Scope cf -Custom — Village 
community, 

Whoro an agricultural tribe in a Village 
community live by agrioultur**, a presumption 
is iu favour of custom. (Mr.Martineau, J.) 
Hira nand v. Hayat Mohammad. 

61 I.C. 189. 

-S 114 —Scope of—Illustration, 

The illustrations appended to 8. 114 of the 
Evidence Act are not statements of the law 
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I • Presumption. 

qualified only by particular exoeptions. They 
are merely what they call themselves, •illustra¬ 
tions or iustanoes of the application of oertain 
maxims out of many possible Instances. 
(ElaUifaz and Macnair, A.J.O.) GOV1NDA v, 
Emperor. 23 Or. L.J. 673 = 69 1.0. 557 = 

17 N.L.R. 113. 

Trusts. 

-S. 114 — Trusts—Btnami transaction. 

The general rule in principle ol the Indian 
Law as to resulting trusts, aiders but firtie 
from the general rule of English Law upon the 
same subject. The decisions have established 
that Hindus or Mahcmedans make transfer 
or grants for no apparent reason or purpose. 
Consequently, the presumption of tho result¬ 
ing trust in favour of the person providing 
the purohase money arises in Iadia and there 
is no presumption 0 / an intended advancement 
in favour of the benamidar aa there is in 
England. Where a transaction fakes place 
between persons born in India of British 
parents and who have resided praotioally all 
their life ia India, the principles and the rules 
of law ace ihoce of the Court of Chancery in 
England that will apply no them, which rules 
of law will apply to any given case in India, 
will n^t wholly depend on race, pluoa of birth, 
demioile or residence. But the widespread 
and persistent usages and practices of the native 
inhabitants ar* more important. The mere 
statement by the husband or the father that 
he did not intend to oonfer any beneficial 
interest on the denoe or tranefaroo is of little 
avail unloss he proves that ho bad other 
different motives for the aokicn he took. Their 
Lordships held on the evidence that the pre¬ 
sumption was an advancement to the w fe was 
intended waa rebutted ( Lord Atkinson.) 
KERWICK v, KERWIOK. 48 Cal. 260 = 

47 I.A. 273 = 11920) M W N. 739 = 

39 M L J. 296 = 18 L.W. 496 = 

*8 M L T. 194 = 32 G L J 490 = 

21 Bom. L.R. 730 = 37 I.C 83« (P.C.) = 

2 U.P.L R. 153 (P C I. 

[Od appeal from 47 I.C. 376.) 

Value of Presumption. 

-3. 114 —Value of presumption—Deed 

in possession of mortgagor — Presumption. 

The mere fact that the deeds are in the pos¬ 
session of the mortgagor does not itself prove 
that the mortgagee was a mere benamidar for 
the mortgagor. ( Macleod, C.J. and Crump, J-) 
Hiraji v. Vishnu. 1923 Bom. 429. 

-S. 114 — Value of presumption. 

An accused was convicted under 8. 4 13, 
Penal Code, and the Judge, holding that under 
8. 114 of the Evidence Act, he mast be 
presumed to have known the nature of the 
daooity, sentenced him to the maximum 
puuishment. Held, that the sentence was 
excessive as the presumption alone would not 
justify firing the accused with more than 
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EYIDENOE ACT (I of 1873), S. 114-Yalae of 
Presumption. 

kaowledge that the goods recovered from him 
had oeen obtained by daooity. (Walmsley and 
Huda, JJ.) asimuddin Sabdar v. Empe¬ 
ror. 22 Or. L.J. 60 = 39 I.C. 204 = 

32 C L J 89. 

• —S. 114 — Value of presumption — 
Pedigree table. 

The more mention of a common ancestor in 
a pedigree table is not of itself suffiaient to 
prove that all the land in the possession of his 
descendants descended from that common 
ancestor. 41 P.R. 1914, Dies. ( Scott-Smith, 
and Mo'.i Sagar, JJ.) KARTAR 8INQH v. 
Lahh 8INOH. 3 Lah. L.J. 190 = 

1923 Lah. 333. 

-—S. 114— Value ol presumption—Value 

of. • • 

Rebuttable presumptions aro given to the 
ascertainment of laots. It is an abuse of 
their true funotion to oonven them iuto an 
excuse lor evading too ascertainment of faots. 
(Cow ts-Trotter, J ) A YYA PHRUMAL UDAYAN 
v RAMABWAMY OHKTTIYAR. 2 L W. 630 = 

20 M.L J. 362 = 30 I.O. 983 = 
(1913) M.W.N. 614. 

-S. 114, Jlln. (a)— Presumption — 

Stolen properly possession of—Joint Dial- 
Thief and receiver of stolen property. 

Possession of the stolen property by a per¬ 
son on the next morning nftec a burglary is 
presumptive avidenoo that he is one of the 
thieves. (Tudball, J.) Bai.ju v Empkuor. 

14 Cr. L.J 124 = 11 1 0. «84 = il A.L.J 9*. 

8. *14, Illn. (a) — Stolen property — 
Possession after a long Pme—Presumption. 

Mo ground for presumption under 8. 114, 
Evidonou Aol, arise*) where stolen properties 
of an ordinary kind and of jtnall value are 
found in the possession of the aoou“fid niter a 
long time. (Ch\tty ond 8 mil her. JJ.) Joye- 
NALLAH DEP‘B1 O. EMI’/IKOR. 

19 Or. L.J. 702 = 46 1.0. 138 = 22 C.W.N. 397. 

-rS 114, Illn. (a)— Crime—Misconduct 

— Presumption. 

If articles are found in a bouse occupied by 
sevotal members, there is a presumption that 
they were in the possession of ibe karta. 
There is a presumption against orime and 
misconduot aud the more heinous and improb¬ 
able a crime is, tho greater is the foroo of tbo 
evldcnoe required to ovoroomo such presump¬ 
tion. 3D C. 246 at 265, Ref. ( Woiaroffe, Cox* 
and Chatteris*, JJ.) D. Weston u. Peary 
Mohan Dab. 40 Cal. 898-23 1.0. 2B- 

18 O W N. 189 

-“8. 114, Illn. (a )—Recent possession — 

Article belonging to the accused— Blood on 
articles — Theft—Murder. 

Wbore in a case of murder the accused is 
louud to bnve bud reoent possession of tbo 


EYIDENOE A0T (1 of 1872), S. 114, Illn. (a). 

articles befongiug to the deceased, leaving 
traces of human blood, this is a fact from 
v?hioh the Court might presume net only 
theft but murder too. (Jenkins, C.J .* and 
Sharfuddin J.) Emperor v, SHRIKH NEAMA- 
TULLA. 14 Or. L J 366 = 2110.186 = 

17 C.W.N. 1077. 

3. 114. 111 u. (a.)~ Stolen goods — Dis¬ 
covery of, after long time. 

The pre9umptiou concerning stolen goodo 
in 8 ill, Illn. (a) of the Evidenoa Aot arises 
only when the stolen goods are found ' soon 
after’ the theft. Thirteen months after tbo 
coourrence cannot be regarded as coming 
within the rule. (Seshagiri Aiyar, J.) Jai~ 
NULLADD1N, Tn re. 11 L W. 43--= 

53 I.O. 819 = 20 Cr. L.J. 819= .6 41 L.T. 289. 

8> *14, Illn. i(a) — Theft — Lapse of 
Lime—Effect of, 

S. 114, Illn. (a) ol the Evidence Act is merely 
illustrative of the manner in whioh the infer¬ 
ences can bo drawn from the common course 
of oveDts, human ooDduct, eto. In a proseou- 
tion for receipt of stolen geode, lapto of timo 
after the thelt is usually an important faotor 
in determining the guilt of tbo accused but 
the importanoo to be attached to it must 
vary with the oircuaialunoea ol the individual 
ouse and depends on the fuqueucy with which 
Iho property is likely to have dunged hands. 
No maximum period is suggest* d as that 
beyond whioh no infereneo of guilt oan be 
drawn. 6 A. 224 ; (1912) M.W.N. 629 Dist. 

(Ayling and Phillips, JJ.) SMiTEf v. Emperor 

43 I, 0. 603= J9 Cr. L J 189 

8. Ill, Illn. (a )—Stolen pioperty — 
Found in potsesricn of a person three weeks after 
theft—Presumption, j (i 

Where stolen property io found in tbo pos- 
session of a person three wocks after theft/tho 
presumption is that be must have received the 
proporty knowing or hiving reapOD to believe 
it to be stolon and not that he has committed 
theft. Ia order to raiso a presumption the 
length of Lime that has.d ipfecd, tho amount 
of property found in a man’s possession, and 
tho cUonmetenoes leaning to diooovery, have 
to be ooosidtred aud in raising lh© presump¬ 
tion as to the receipt of the stolen proporty it 
is not necessary that there should ho ovidenoo 
that he kuew it to be stolen. (Sundara Aiyar 
and Spencer. JJ.) In re GORLE Kandunqadu. 

13 Or. L J. 140=13 1.0. 828 = 

1012; M.W.N. 97. 

-8.114 Illn (a) — Murder — Robbery _ 

Possession of articles. 

In a oaBe where murder aod robbery form 
part of ono aod tbo sima tranoaolion the 
reoent and unexplained possession of stolen 
artiolos by the acoused unless shown that he 
was only the receiver of stolen property, would 
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EYIDBNCE A(JT(I of 1872). S.114, Illn. (a). 

raise a presumotion not only of robbery but also 
of murder. ' Benson and Sundara Aiyar, JJ.) 

public Prosecutor v. ohiya reddi. 

21 M L.J. 1071 = 12 I C 633 = 
12 Cr. L.J. £61 = (1911) 2 M.W N. 478. 


-S. 114. Illn. (a) 

tery — Recent possession 
Presumption. 


— Murder and rob¬ 
ot stolen goods — 


In a oase io whioh murder and robbery 
form part of one transaction, the reoent and 
unexplained possession of the stolen property 
by the acoused is not only presumotive evid¬ 
ence against him on the charge of robbery 
but is also evidence against him on the 
charge of murder. 13 M 426. Rel. IDrake- 
Brockman, J.O. and Prideaux, A.J.C.) Ramji 
v. Emperor. 53 I.C. 181 = 20 Cr. L.J. 753, 


8. 114, Illn. (a )—Possession of stolen 

property. 

I? a thief got into a house by house breaking 
and the stolen property was found in his 
possession, he may be presumed to have com¬ 
mitted the theft as well as house breaking 

[Fox, C.J.) Hussain v. Emperor. 

32 1.0, 160 = 17 Cr. L J. 32. 

-3. 114, Illn. (b). 

See also Evidence act, S. 133, 


8g. 114, Illn. (b) and 133 — Approver — 
Uncorroborated testimony—Conviction. 

Though the absenoe of any corroboration of 
the statement of an approver is not fatal to 
the oonviotion of a person Darned by him as 
one of the participators in an offence, it casts 
doubts upon its justioe and the aooused is 
entitled to the benefit of the doubt. ( Walsh 
and Piggott, JJ.) Allauddin v. Emperor. 

B2 I.C. 49 =20 Or. L.J. 561. 

- - - Sa. 114, Illn. (b) and 183 -Corrobo¬ 
ration — Necessity. 

The law as suoh doea not necessarily demand 
any corroboration to validate the accomplice's 
evidence. It is a rule of praotioe to have suoh 
corroboration and must be applied with due 
regard to eaoh particular oase. No preoiee 
degree of oorroboration is required. Corrobo¬ 
ration is required not only of the inoidents 
but also of the identity of the offender. Every 
detail need not be fortified. (Batchelor and 
Rao, JJ.) Emperor v. Kuberappa. 

14 Cr. L.J, 228 = 19 I.C. 821 = 

15 Bora L.R, 288. 

" 114, Illn. (b) and 133 — Accomvlice 

—Evidence of, 

A conviction oannot be sustained on the 
evidence of an accomplice unless there is cor¬ 
roboration in material particulars by means of 
independent testimony. The degree of oor- 
roboratioD required depends upon the faots of 
suoh oase. The position, connection and 
general oonduot of an aooused cannot be 


EVIDENCE ACT (I of 1872), 3. 114, Illn, (b). 

taken as affording sufficient corroboration. 
Nor can the oiroumstanoes elioited in the 
aocomplioe’s evidence be held in themselves as 
affording sufficient oorroboration. [Chanda- 
virkar and Ba.chelor, JJ.) EMPEROR v. 
Chhotalal BAbar, 13 Cr. L J. 542 = 

13 I.C. 814 = 14 Bora. L R. 867. 

S. 114, Illn. (b) — Accomplice— Evid¬ 
ence of weight due to—Cot rob oration. 

Evidence of an approver is in itsslf tainted 
evidenoe though in some cases it may be worth 
bel.eving for various reasons. The uncorro¬ 
borated statement of an approver taken at the 
end of the trial is of no valae at all. State¬ 
ments of witnesses extorted by the Polioe under 
threats of implication in the orime are less 
valuable especially where they had no reason 
for refraining from deposing against the 
oulprite. (Shadi Lai, C.J. and Wilberforce, J.) 
8UNDAR 8INGH V- EMPEROR. 

21 Cr. L.J. 507 = 56 I.C. 667 = 

105 P.L R. 1920. 

-S. 114, Illn, (b)— Accomplice—Who is 

Person aware of intention to commit crime 
omitting to give information — Corroboration. 

A person beiDg aware of the existenoe of 
certain people’s purpose and plan to oommit a 
murder, hides his knowledge of the fact by not 
disclosing it to anybody is a consenting party to 
the orime and oorroboration is required to take 
his evidence for he is an aocomplioe. Accom¬ 
plices’ evidence oaanoi bo acoepted as corrobo¬ 
rative of each other. (Rattigan, C.J. and 
Martineau. J.) Sharah v. Emperor. 

14 P.W.R. (Cr.) 1919 = 49 I.C. 607 = 

20 Cr. L.J. 191 = 20 P.R. 1919 (Cr.) 

S. 114, Illn. (b)— Corroboration — 
Necessity. 

A conviotion based on the uncorroborated 
testimony of an approver is illegal. (Leslie 

Jones. J.) Gurdit Bingh v. Crown. 

9 P.W.R 1918 (Cr.) = 44 I.C. 967 = 

19 Cr L.J. 439 = 52 P.L.R. 1918. 

# 

; S. 114, Illn, (b)— Corroboration — 
Material and general. 

There is a difference between general and 
material oorroboration whioh in faot means 
evidence concerning participation of his 
oompapion in committing the orime. To be 
found in the company of the approver shortly 
after the offence was committed is very strong 
indication of fellowship in the orime. 5 P.R. 
1902, Dist. [Leslie Jones, J.) Bahai Singh 
V. Emperor. 18 Cr. L.J. 832 = 

41 I.C. 820 = 21 P.W.R. 1917 Cr. 

--Ss. 114, Illn. (b) and 133 —Corrobora¬ 
tion — Extent— Previous statements ot a'tom- 
plice. 

No bard and fast rule oan be laid down as to 
the extentof oorroboration of an 1 accomplice.’ 
Previous statements of an accomplice may 
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meaD corroboration. S. 133 of the Evidenoe 
Aot ooutaina the rule of law and S. 114, 
Illn. ( b ) a rule of guidanoe for the assistance of 
Courts. 35 M. 247 ; 21 W.R. 69; 21 M.L.J. 
283 ; 26 B. 193, Ref. (Johnstone, C.J. and 
Broadway, J.) Barkat ali v. Emperor. 

18 Cr. L.J. 29 = 36 I.C. 861 = 

2 P.R. 1917 Cr. 

-Sa. 114. Illn (b) and 133— Approver 

— Corroboration—Lower class accused. 

Courts should not ordinarily depart from the 
well-recognized praotioe of accepting the 
evidenoe of an approver only when it is corro¬ 
borated in material particulars. This is the 
mere necessity where the aooused belongs to a 
lower class aod it is a matter of no difficulty 
for aoy-one to inolude his name as an acoueed 
and as it is diffioult for him to establish his 
innooenoe. In exceptional oases Courts might 
be right if for reasons staled they aot upon the 
evidenoe of an approver as a whole though 
uncorroborated in material pariioulars. (Rat- 
tigan and Chtv'S, JJ.) GHULAM RAKOOL v. 
Emperor. 17 Or. L.J. 220 = 34 I.C 333- 

31 P.W.R. 1916 Cr. 

-3. 114, Illn, (b) — Corroboration — 

What is. 

Evidenoe showing that the oo acoused or 
some of them were seen in the company of the 
approver at or in the vicinity of the place at 
whiob, be says, daooities were to be committed 
is not sufficient corroboration in support of his 
statement. (Rattigan, J.) Maryam Singh v. 
Crown. 821 . 0 . 848 - 

17 Or. L.J. 107 = 2 P.W.R, (Cr.) 1916. 

-8. 114, Illn. (b) — Value of approver’s 

testimony. 

The value to be attached to the statements 
of an aooomplioe or approver must be decided 
in every oase upon the particular and peculiar 
oiroumslanoes of every oaso. (Johnstone, C.J. 
and Rattigan,, J.) Bachinta v. Emperor. 

82 1.0. 833 = 17 Or L J. 97 = 
.7 P.W.R, 1916 Or. 

-8 114, Illn. (b)— Ipprover — Evidence 

— Corroboration. 

Tho mere production by the aooused of stolen 
property from a plaoe within bis possession ib 
not suffioient oorroboratiou of the approver's 
testimony to have a oonviotiou thereon. (Leslie 
Jones, J.) Uda v. Crown, 

16 Or. L J. 634 = 30 1.0, 418 = 
26 P W R (Or.) 1918, 

-—8i. 114, Illn. (b and 133 -Oorrobora- 

tion—Accomplice—Evidence. 

An aooomplioe is a oompetont witness and 
a oonviotion baaed on hie uncorroborated testi¬ 
mony is not illegal under B. 133 of the Evid¬ 
ence Aot. Notwithstanding 8. 114, Illn. (b) 
Courts are not tied dowu in any teohnical 
way but it is their duty when deoiding whether 
any oorroboratiou of a particular aooomplice is 
xcqutrod and what amount or kiDd of oorro¬ 
boration ia required to look at the question as 
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a prudent man desiring to arrive at the truth. 
As a general rule, oorroboratiou is necessary 
but no general rule can be laid down as to the 
extent and nature of such oorroboration. 
(Johnstone and Rattigan, JJ ) Balmukund v. 
Crown. 28 I C 733 = 216 P.L.R. 1913 = 

17 P R. (Cr.) 1913 = 11 P.W R. 
tGr.) 1916 = 16 Or. L J. 361. 

-S. 114, Illn. (b)— Accomplice—Corro¬ 
boration. 

It is unsafe to act on the uncorroborated 
testimony of an aooomplioe even though be 
is a mere relative of the aooused. (Reid, C.J. 
and Ryves, J.) HlRA v. EMPEROR. 

9 1.0. 39 = 12 Or. L J 8 = 
1 P.W.R. 1911 Or. = 19 P.L.R. 1911. 

- Sb. 114, Illn. (b) and 133 —Accomplice 

— Corroboration. 

Per Benson, Wallis and Miller, JJ.—A 
Court oan aot ou the uncorroborated evidence 
of an aooomplioe when it believes his evidence 
to be true. Illn. (5) to 8. 114 of the Evidence 
Aot does not render nugatory, the express decla¬ 
ration convicted in 8. 133 of the Evidenoe Act. 
Per Abdur Rahim, J.—8. 133 should be consi¬ 
dered along with illn. (b) to 8. 114. Except 
under special oiroumstanoes, tho Court should 
presume that the evidenoe of an accomplice is 
unworthy of credit against aooused persons 
unless it is corroborated in material particulars. 
21 M.L.J. 293 Poll. (Per Sundara Aiyar, J,) 
8. 114 should bo read along with 8. 133 of the 
Evidence Aot. Though tho Evidenoe Aot does 
not require the Court to presume the untrust- 
worthiness of any aooomplice’a evidenoe, the 
proper oouree for the Court to follow is to moke 
the presumption useless there is a speoial 
oooasion for not being so. Per Benson, Wallis 
and Miller, JJ.—Under 8. 167 of the Evidence 
Aot the previous statements of an accomplice 
are euffioient oorroboration of bis evidence 
given at the trial whatever weight may be 
attached to them. Per Abdur Rahim and 
Sundara Aiyar, JJ. contra, —The previous 
statements of an aooomplioe oannot legally 
amount to corroboration. (Benson, Wallis, 
Miller, Abdur Rahim and Sundara Aiyar, JJ.) 
Muthukumabaswami Pillai o. Emperor 

14 I.C, 896=18 Or. L.J. 382 = 
35 Mad. 397 = (1912) Id. W N 849 = 

12 M.L.T. 1 (P B . ) 

-8i. 114, Ilia, (b) and 183— Corrobo¬ 
ration — Accomplice's testimony. 

Per White, C.J. and Ayling, J.—Courts 
oan aot on the evidenoe of an aooomplioe even 
if there is no oorroboration in tho strict sense 
of tho word although suoh evidence should bo 
sorutiuised with great care and acoepted with 
the greatest oaution. Previous statements of 
au aooomplice oan be regarded as oorroborativo 
of the evidenoe givon by him at the trial. 
11 B.H.C.R 196 and 10 C. 973 dissented 
from. Sankara Nair, J. confra A person 
should not be oonvioted exeoept under very 
special ciroumetanoes upon the uncorroborated 
testimony of an aooomplioe. The illustrations 
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given under 8. 114 are for the most park gucb 
rule3 of evidence as are treated as the 
presumptions of law. The Evidence Act 
coDverta them iuto maxims or presumptions to 
be drawn by the Court. A previous statement 
by the accomplice himself or a statement by 
another accomplice is not the corroboration 
required by the act. (White, C.J. Sankaran 
Nair and Ay ling, JJ.) EMl'EBOR v. NILA- 
KANTA. H5 Mad. 2i7 = (1912) M W.N. 207 = 

13 Cr. L J. 303 = 22 M L.J. 490 = 
14 I.G. 849=11 M.L.T. 1 Sapp. 

-S. 114, Illn. (b) — Evidence of — Ap¬ 
prover-Conviction based on 

A conviction should not be based upon the 
evidence of the approver alone- It should be 
corroborated by reliable independent evidence. 
(Munro and Abdur Rahim, JJ.) NAWZIGADU 
v. EMPEROR. 10 I.C. 284 = 12 Cr. L.J. 240 

-S, 114, Uln. (bj— Accomplice — Credi¬ 
bility. 

The uncorroborated evidence of an acoom- 
plioe should not be acoepted UDlees for special 
reasons. But where suoh reasons exi9t, « oon- 
viotion based thereon is not illegal. Where 
the statement of a deceased accomplice is not 
made in the presence of the acoueod, little 
weight oan be attached to it as corroborative 
evidence. (Sankaran Nair, Abdur Rahim and 
Ayling, JJ ) in re Talari Naraina 8\VAMI, 

9 1.0. 978 = 9 M.L.T. 303. 

-Ss 114, Illn. (b) and 133 — Accomplice's 

evidence — Conviction— Absence of corroboration. 

A oonviolion on the evidenoe of an aooom- 
plice is not justified unleea it is corroborated. 
(Fox, C.J. and Ormond. J.) Pan Gang v. 
EMPEROR. 42 I.C. 1002 = 19 Cr. L J. 42. 

-S. 114, Ilia, (b) — Ao:omplice’$ evidence 

— Corroboration, 

A oonvictiou may be Upheld when it is based 
on the uncorroborated evidence of accomplice. 
The Court Bhould oraiaarily and especially to 
E xcise cases, rtquire corroboration. Hearsay 
evidence o^nnot be admitted to corroborate 
accomplice’s evidence- (Kales. C.J.) AH Tat 
v. EMPEROR. 14 I.G. 968 = 23 Cr L.J. 421 = 

U.B.R. 1 (1911) 96 

-8s. 114, Illn. (b) and 113 —Aeeomplice 

— Corroborolion. 

The provision oontaiDed in S. 133 and in 
S. 114 (6) amounts to a direotiou to all judges 
and magistrates that a faot oannot be held 
proved within the meaning of 3. 3 if the only 
evidence is the statement of an unreliable 
witness. All accomplices are not wholly un¬ 
worthy of credit (Pratt, J.C. and Crouch, 
A.J.CJ.) Ramchand v. Emperor. 

19 10. 814=14 Cr. L.J. 262 = 6 S L.R 195 

-S. 114, Illn. ( b)—Corroboration—Evi¬ 
dence of — Accomplice. 

The presumption contained in 3. 114, Illn. 
(b) does not apply when the aot of the accom¬ 
plice imports no great moral delinquency. The 
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rule as to corroboration i3 a rule of practioe. 
(Pratt, J.C. and Hayward, A.J.C.) EMPEROR 
v. ISVARDAS. 17 1.0 79=13 Cr. L J. 767 = 

6 S L.R, 106. 

—--8. 114, Illn. (c)— Presumption of con¬ 

sideration. 

When both parties adduce evidence on tbe 
question of consideration for the pro-note the 
presumption of consideration dees not arise. 
iKrishnaswami Aiyar, J.) In re KANNUSWAMI 
PILL AI. 9 I.C. 79 = 8 M.L.T. 463. 

-S. 114, Illn. (d) — Landlord and 

tenant — Continuation of relationship. 

In a suit for arrears of rent, a deorea for rent 
obtained by the landlord in a prior suit 
against the same defendants is not merely an 
item of evidence but is conclusive ag to the 
relationship of landlord and tenant at the 
time to which tbe previous suit referred. 3. 114, 
Illn. (d) does not. compel but certainly permits 
the Court to make a presumption as to the 
continuance of the state of things, ( Jenkins, 
C.J. and N. R. Chatterjee, J.) Hiban MOY 
Kumar Saha v. Ramzan ali Dewan. 

43 Gal. 170 = 29 I.C. 694 = 20 C.W.N. 48. 

--S 114. Illn. (di— Lunacy — Con¬ 
tinuance. 

Where a person has been found to be a 
lunatic under the Lunacy Aot the presump¬ 
tion is that he continues to be of unsound 
mind. ( Wallis, C.J. and Srinivasa Aiyangar, 
J.) AMANCH1 8ESHAMMA v. AMANCHI 

PadMANABHA Rao. 3 L.W. 290 = 33 I.C. 678 = 

19 M.L.T. 243. 

-•—S. 114, Illn. (d)— Profligacy, 

The proof of the general prcfiigaoy of a 
person raises a presumption under 8. 114 of 
tbe Evidence Aot that it continued during his 
life time. (Pratt, J. C. and Crouch, A.J.C.) 
8HAHUL V. ALLAH BaCHAYO. 34 I.C. 504. 

9 S L R. 196. 

-—S. 114, Illn. (d) — Continuance of 

possession. 

When evidence of acts of ownership cannot 
reasonably be expected, it oan be presumed 
that the owner’s possession, once proved, was 
oontiuuous. ( Hayward , J.C. and Boyd, A J.C.) 
SECRETARY OF STATE V. MUSHTAK SINGH. 

24 1.0. 813=7 8.L.R. 169- 

-S. 114, Illn. (e )—Presumption that 

juitaal acts have been properly performed — 
False evidence, effect of—Rebuttal. 

An auotion sale of several properties situated 
in several villages was sought to be set aside 
on the ground that the- sale proclamations 
were not duly served in all the villages. The 
record of the service of the proclamations was 
destroyed by a fire whioh broke out id the 
Court house. Held, that the burden of dis¬ 
proving tbe prima facie presumption that 
official aots were rightly carried out rests with 
the persons challenging the sale. But if it is 
proved that proclamations alleged to have been 
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aecved in speoifio modes in some of the villages 
oould never have been so served, that does not 
leave the other oases unafleoted but the whole 
story of the servioe of the proclamations com¬ 
pletely breaks down and becomes a series of 
oonoooted falsehoods prepared for deliberately 
misleading the Court. The party ou whose 
behalf tbis evidenoe had been prepared should 
be associated with the eoheme of deoeit which 
it was designed to oerry out and such 
assooiatioD should be regarded as an important 
element in determining whether his defenoe 
was honest and just. (Lord Buckmaster). 

Madhu Sudan Chowdhbi v. Chandrabati 
OHOWDHRaIN. 21 O W N. 897 = 

(1117) M.W.N. 818 = 42 I.C. 817 = 

8 L.W. 417 (P.C.). 

-8. 114, llln. (•) — Stamp — Compro¬ 
mise petition-—Creating mor(gags filed tn Court 
—Original loti—Certified copy. 

Whore ths original of a compromise petition 
oreating a mortgage and tied in Court is mis¬ 
sing and a oertified copy of the petition is 
tiled the presumption is that the compromise 
petition was duly stamped- (Mr Amur Alt ) 
AHkiiLD Baza w. abid Husain. 88 All. 414- 

3 L.W. 181-18 Bom. L.R. 904- 
14 A.LJ. 1099-20 M.L.T. 447- 
24 0 L J. 894 — (lBHj 2 KWH. 848- 
21 C.W.N. 218-1 P. L.W. 10- 
39 I.C. 11-41 1 1. 284 (P.G.). 

-S, 114, llln. (•)— Statements in 

mutation proceedings—Oudh Land Revenue 
Act (XVII of 18T6), 8. 62. 

Statements made by a purdanaehin lady in 
documents coming before officers oonduotmg 
mutation proceedings who act upon them and 
order mutation of names are admissions by 
her to which weight should he attached, on 
the principle oi ‘ praesumuntur recta sirs acta. ’ 
(Lord Atkinson.) Sadin Husain Khan v. 
Hashim ali Khan, 88 All. 827- 

6 L.W 878-21 M L.J. 607-14 A.L J 1248- 
19 O.O. 192-16 Bom L.R. 1087- 
21 C.W.N. ISO — (1916; 2 M.W.N. 877- 
21 M.L.T. 40-1 P.L.W. 187-4 0 L.J. 22- 
28 O.L.J 108-10 Bar. L.T. 140- 
86 I.C 104-48 I A. 212 (P.C,). 

-8. 114, llln. (•)— Oath —Presumption 

ol administering. 

The ordinary presumption is that an oath 
was duly and properly administered. (April, J.) 
BVKD AHMAD V. KMPBROR. II All. 478- 
18 Cr. L J. 18-22 I.C. 108-11 A.L J. 988 

- — B. 114. llln, (a) — Official and judicial 

acts— Ex parte enfriei of sereiee in refsrente to 
execution proceedings. 

Ex parie entries in the order sheet of a 
Court neither prove their correctness nor raise 
a presumption of tboir being false. A party 
therefore who contends that they do not oor- 
rootly state evente must start his oase. Bat 
the position Is different in the oase of ons who 
is oot a party to the execution proceedings 

Vol. Ill—29 
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*nd who ia affeoted by suoh entry. 36 0. 726; 
19 C.W.N. 1159, Dist. (Mookerjee and Cum¬ 
ing, JJ.) Bindhu Babhini Dasya V. Keshab 
Lal BABU. 21 C.W.N. 948 = 87 I.C 66 = 
.8 26 C L J. 109. 

-8. 114, .llln. (e;— Thak and survey 

map—Presumption of accuracy. 

Thak and survey maps may be presumed to 
have correotly delienalsd the boundaries of ; the 
village and furnish valuable evidenoe of persons 
in possession at the time they were made and 
consequently also of title. The presumption 
may be rebutted. (Mcokerjee and Deachcroft. JJ.) 

Mohendra Nath u. boamsunnebsa. 

19 C.W.N. 1180 = 27 I.C. 934 = 21 C L J. 157. 

-8, 114, llln. (ej —Judicial acts—Pre¬ 
sumption of regularity. 

The Collector ie a Revenue effioer though he 
may at times have to perform judicial func¬ 
tions. His aots like those of all other execu¬ 
tive officers are presumed to be regular. If 
hs has certified in the order sheet that he has 
duly served oertaiu notices to annual euoum- 
brancss, a Judge is not entitled without 
evidenoe to oonolude otherwise. (Fletcher and 
Richardson, JJ.) 8ITIKANTHA Rom. BlBRA. 
DAB CHARAN. 27 I.C. 447. 

-8 114, Ilia, (e) —Post mark —Pre¬ 
sumption—Addrssses swearing to nonreeeipt — 
Effect, 

A post-mark is presumed to be genuine and 
is evidenoe that the cover bsaring it was 
stamped on the date the impression bears and 
that the offioo mentioned therein was the 
plaoe where it was affixed. But the dale of 
the letter is not ueoeasorily the date of posting. 
When the addressee of a letter pledgee his oath 
that a ocr.aiu oover did not reaoh him or waB 
never tendered to him, the regularity of 
offioial business oanriot be treated as oonolusive 
against him. (Mookerjee and H almsley, J J.) 
Govinda Ohandra Saha u. Dwaraka 
Nath Patita. 20 C L J. 488= 28 I C 962 = 

19 0 W N. 489. 

-8- H4, llln. (•)—Authority of agent. 

Where a petition signed by an agent on 
behalf of a party oomee out of a public offioo 
the presumption is that the officer was eatirfied 
about the agent’s authority to sign on the 
party’s behalf. (Fletcher and Ri: hards on, JJ.) 
BA8IBUDDIN AHMKD v. Hlillf AT ALI MAN¬ 
UAL. 23 I 0. 832. 

-—8. 114, llln. (a )—Act done by Public 

Officer—Revenue Sale Law—Commissioner. 

The ordinary presumption is that an aot 
done by a Publio Offioer in bis publio capsoity 
is rightly done arid the person alleging the 
contrary has to prove the allegation. The pre 
sumption w*s applied to the acts of a Com¬ 
missioner aoling under the Bengal Land 
Revenue Bale Law. (Brett and Mookerjee JJ i 
OUOSTDHUUY RAM PRASAD 8INOH v. CHOW 
DHUBY POWAN SINGH. 21 I.C. 184 = 

18 0 L.J. 87. 
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-S. 114, Illn. (e)— Official acts-Pre- 

sumption of. 

Where the reoord of a resolution by a Muni¬ 
cipality 19 loat and no secondary evidence of it 
is given undsr S. 65 the presumption of the 
regularity of official mots undar 9. 114 of 
the Evidonce Act oould not supply the defici¬ 
ency in proof. ( Sharfuddin and Richardson, 

JJ) Mookram aliu. Cuttack Municipa¬ 
lity. 14 Or. L J 91 = 18 I C 631 = 

17 0 W N. 131. 

-S. 114, Ilia, (o) — Judicial acts —Pre¬ 
sumption. 

Although there it no presumption of lavr that 
a particular act to bo performed has bean done, 
yet, judioia) acts must be presumed to have 
been regularly performed, (Hoekerjes and 
Beachcroft , JJ.) Gokul Padan » Ganesh 
Lal Pandit. 17 G.W.N. 863-17 l.o. 926 = 

16 G.L J. 404. 

-8. 114. Illn. (e) — Foreclosure—No pre¬ 
sumption that the notices uiere served. 

In a suit to redesm a mortgage ths mortgagee 
alleged that the mortgage was a Bax oilwafa 
and that under foreclosure proceedings the 
mortgage had turned into an out and out sale. 
Held, that as the reoords of foraelosure proceed¬ 
ings ware burnt, it cannot be presumed that 
those were regular. 'Chevis, J.l Parmand v. 
THIKHU. 121 P.W R, 1918-30 I 6 817. 

57 P.L.R. 1916. 

-8. 114, Ilia. (•) — Presumption — 

Revenue records—Burden of proof. 

A statutory presumption is made in favour 
of the oorreotnsss of the revenue records and 
the onus is on the party who disputes their 
correctness to show that they ara inoorreot. 
(Johnstone and Shadi Lal, JJ.) THIRAJ v. 
Kasim. 48 P.WR. 1916-26 I.C. 481 = 

124 P.L.R, 1911 

-8. 114, Illn. (•)—Scope of. 

Illustration (s) of 8. 114 of the Evidence Aot 
is not exhaustive and the general language of 
the seotion applies to all aots or proceedings 
whioh might be presumed to have been done in 
the usual oourse of business- 39 0. 1107, Ref. 
to. (Seshagxri Aiyar and Phillips, JJ.) 
IiAXlMIPATHAYA V RAMACHANDRA. 

21 M L J. 311 — (1911) 2 M.W.N. 133 = 

35 1 0 . 421 = 30 M.I/.T. 228. 

-S. 114, Illn. (•)—Certified copy — Pre¬ 
sumption of genuineness. 

Under 8. 114, a certified copy of a will 

supplied under the ordinary oopyist rules may 
be presumed to be a correct copy of the original 
will whioh was in Court at the time when the 
oopy was made. (Wallis, O.J ) DuraHWAMI 
REDDY V. MUTHUL1NGA RJBDDY. 

32 I 0. 50-19 M.L.T. 1. 

-8. 114, Illn. (e) — Official statement — 

Presumption of accuracy. 

An official statement made in the ordinary 
course of offioial business by a public officer 


EVIDENCE AOT (I of 1871), S 114, Illn. (e). 

must be presumed to be aoourate. (Benson and 
Miller, JJ.) Narayanaswamy NAJDU v. 
CHINLALAPATI BURBARAJU. 14 I.C. 1007 = 

22 M L J. 393. 

-S. 114, Illn. (a) — Official acts—Pre¬ 
sumption — Rebuttal. 

The principle that acts of a Court are 
presumed to have been regularly done does not 
apply if an examination of the reoord shows 
that a party has not been properly served. 
(Daniels, O A.J.C.) ZAIBUNNISSA v. Hasa- 
RATUNISSA. 1. U.P L R. IJ.C.) 1 = 

52 1 0. 162 = 22 0.0. 124. 

-S. 114, Illn. (e )—Official aett - Deputy 

Commissioner aeling under Bengal Regulation 
XVII of 1806. 

The motion of Deputy Commissioner under 
Regulation XVII of 1806, is a purely 
ministerial one. Hie aots, therefore are offioial 
aots and the presumption in 8. 114, illustration 
(e) of the Evidenoe Aot, is applicable to them. 
t Stuart, J.C.) JWALA BaKSHI 8INGH v. 
NOWAZISH ALI, 60 LJ 3 = 49 1.0.402 = 

1 U P.L.R. (J.C.) 20. 

-3. 114, Ilia, (e) — Judicial acls—Pre- 

sumplitn—Rebuttal of. 

The presumption under 8. 114, Evidence 
Act, in favour of the legality of a Court’s 
proceedings oen only be overturned by 
exceptionally strong evidence. (Lindsey, J.C.) 
SHEODARSHAN LAL V. ASSESa SINGH. 

46 1 0. 52-1 O.L.J. 179. 

- 7 —8. 114, Illn. (e) — Acts following e 

judicial aet. 

A presumption under 8. 114 of the Aot can 
be raised even in regard to proceedings that 
follow a judioial aot. The filing of a process 
fee for the issue of an order of attachment of 
immoveable property is not sufficient proof of 
such service. (Kanhaiyi Lal, A.J C.) LaLJI 
v. Ganga Prasad. 26 1 0. 201 = 

1 O.L J. 349. 

-S. 114, Illn. (•) —Official acts—Pre¬ 
sumption of regularity—Warrant of attachment. 

The burden of proving that a warrant of 
attaohmsnt signed by ths ahesistadar but not 
the presiding Judge of the Court, is illegal 
on the ground of want of authority in the 
Sheristadar, is on the person alleging it. The 
Court will presume that all aots done in con¬ 
nection with an offioial dooumsnt were properly 
performed, (Muliick and Thornhill, JJ.) 
Khidir Buxe v. Eufibob. 

20 Cr. L.J 139 = 49 I.C. 171-t P.L.J. 636. 

-1. 114, Ilia, (e)— Official cels — 

Regularity of. 

Under 8. 114 of the Evidenoe Aot thare is 
a presumption that an offioial aot has been 
regularly performed ; but where an applicant 
before the Court is attempting to rebut that 
presumption it is not for the Court itself to 
give assistance to the other side or to deal 
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with the matter otherwise than impartially. 
(Roe and Jwala Pratad, JJ.) Mussammat 
80HAGB1TI v. BABU SURENDRA MOHAN 
3INGH. 44 I.C. 681-4 P.L.W. 296. 

~ —8.114. Illn (•)— Acts done in connec- 

tion with S. 167 of the Bengal Tenancy Act. 

Under S. 114 of the Evidence Aot it must be 
presumed that all aots in oonoeotion with 
8. 167 of the Bengal Tenanoy Aot are done in 
aooordanoe with law and are valid. (Rot and 
Jwala Prasad. JJ.) Ram Protap Marwari 
V. JHOOMAK Jha. 19 I.C. 943 = 1 P.L.W. 440; 

-8. 114, Illn. (e)— Official acts. 

There*is a presumption that official acts are 
regularly performed. ( Eortnoll , Offg. C.J. and 
Ormond, J.) EllPEBOR v. A. J. COOKI. 

7 *ur. L T. 1*7-13 I C. 193- 
13 Cr.L.J. 242-7 L.B R. |19 

8. 114, Illn. (ti—Letter lent by post — 
Presumption . 

Where a uotioe to quit is properly addressed 
and postod, the presumption is that’it reaohed 
the addrsssse. If the letter is registered the 
presumption is stronger. Acknowledgment of 
receipt signed by person other than the 
addressee is not suffioieot to prove that letter 
did not reach the addressee. Sse T. P. Aot, 106. 
(Lord Atkinscn). Habihar Banbrjbe v. 
RAMESBI Rot. 41 Cal. 418=9 L.lf 14S = 

18 A.L J. 969-SI ML J. 707 = 
29 C L J. 117-28 C.W.N 77- 
23 M L.T. 119-21 Bern L.R. S?2 = 
(1919) MW.N 471-1 U.P.L.R 85 = 
48 I.C. 277-43 I.A. 222 (P.O.). 

-8. 114, Ilia, (f)—Stf • vice of notice by 

post—Rciusal to accept. 

A notioe to quit was given by a registered 
po6t but the letter containing the notioe was 
returned to the Post Offioc, the addressee 
having refused to accept it. Held, that under 
8. 114 of the Evidence Aot the Court was 
entitled to presume that the letter contain¬ 
ing the notioe reaohed the defendant. (Flet¬ 
cher and Huda, JJ.) Girish CHANDRA 
Ghosh v. Kishore Uohan Das. 

21 O W N 478-34 I C. 8 = 23 C.W.N. 319. 

8 114, Illn. (f)— Letter sent by post — 
Presumption. 

Proof of the fact of a letter oorreotly 
addressed having been postod and not received 
back may raise a presumption that it haB been 
delivered to tbs uddrsesee but proof of the 
faot of a letter duly "ent and returned to the 
sender does not justify the presumption that 
the letter has been refused by tbo addressee. The 
presumption mentioned in ssotion 114 -of the 
Aot is a presumption of faot, not of law. As to 
firing the date of its tender to the addressee, 
the usual oourso of mail, and the place of 
reooipt, it is a matter purely of evidence, 

( Mookerjee and Walmsely. JJ.) Gobinda 
Chandra 8aha v. Dwaraka Nath Patita. 

20 CL J. 481-28 1.0. 882 = 19 C.W.N. 489, I 


454 

EVIDENCE ACT (I of 1872), S. 114, Illn. (g). 

---S. 114, Illn. (f)— Notices — Proof of 

service of—Return of registered cover contain¬ 
ing notice—Refusal of addressee to accept. 

Where on a registered oover proved to have 
been posted and produced by the plaintiff in 
Court there is an endorsement by an offiosr of 
the Post Office stating the refusal by the 
defendant addressee to receive the cover it is 
sufficient to prove the service of the notice. 
(Richardson and Ncwbould, JJ.) DURGA 

Nath v. Rajendra Nath. 20 I.C. *82 = 

17 O W N. 1073. 

-S 114 (f, — Posting of letter—Pre¬ 
sumption of reaching addressee. 

The Court may presume where the posting 
of a letter is proved and the same is not 
returned by the Dead Letter Office, that it 
must have reaohed the addresiee. Schuabe 
C.J. and Krithnan, J.) ABU1UBAMUAL v. 
Official assignee, Madras. 

43 M L J. 817 = 19 L.W. 81 = 
31 If L.T. (H «.) 217 = 47 Mad. 218 = 

1924 M. 214. 

-S. 114, Illn. (ti—Presumption under 

— Lower appellate Court—Second appeal. 

Where upon the evidenoe, a presumption of 
faot under 8. 114, Illustretion (/), is drawn by 
an Appellate Court euoh presumption is bind¬ 
ing upon a Court of seoond appeal. ( Uittra 

A.J.O.) Ramchandra Kaniram Mabwadi 
v. Laxman. 33 I.C. 62. 

8' 11^. Iiin. (f)— Noti$» sent by regis¬ 
tered post. 

Where defendant denies receipt of a notio6 
sent by registered poet, plaintiff has to prove 
by calling the poet peon that the post card was 
tendered and refused by the defendant. (Uittra 

A.J.C.) Raja Udram v. Koanbig amir 
Baa. 48 I 0. 90i. 

* S 114, Illn. ( g) — Non-production of 

material witness—No comment in trial Court- 
Appellate Court. - 

No inferenoe should be drawn against a 
party for not producing a material witaeis 
where the queetion of the abeenoe of suoh 
witness wee not raised at the trial. (Lord 
Phillimore.) Banwari Lal v. Mahibh. 

4t All. 63-21 O C. *28 = 

23 G.W N. 377-6 O.L J. 168 = 
(1919, M W.N. 400-49 I.C. 840 = 

43 I. A. 281 (P.C.). 

-S 114. Illn. (g)— Accounts—Failure 

to produce —Pnsump.ion — Bcnami. 

When a party whose business it is to produce 
or acoouot for the non-produotion of oertaiu 
books of aooouot. relevant to the subjeot-malter 
in dispute in a case, fails even after an order 
for disoovery his been made upon him, to pro- 
duos the same or give evidenoe of diligent 
searoh and of failure to find them even if tho 
faot and date of their destruction cannot be 
proved, two oonaequenoe? would follow, via., 

(1) the opposite party can givo secondary 
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evidence of their contents and (2) the presump¬ 
tion arises that the oontents of the books not 
accounted for are as regards the issues iu dis¬ 
pute unfavourable to the party in default. 
(Lord Sumner.) MOTILAL v. KUNDAN Lal. 

82 M.L.J. 468 = 13 A L.J. 329 = 
1 Pat. L.W. 490 = 23 C.L.J. 581 = 
19 Bora. L.R 471=21 C W M. 929 = 
22 M L T. 10 = (1917) M.W.N. 464 = 
39 I C. 984 = 6 L.W. 92 (P.C.) 

• 

-8. 114, Illn. (g >—Account books — Non¬ 
production ol — Necessity—Burden of proof. 

A bad practice has grown in Indian proce¬ 
dure of parties in possession of important docu¬ 
ments or information lying by, trusting to the 
abstraot doctrioe of onus of proof and failing 
to furnish the Courts with the best material for 
decision. Where a mortgage of mutt property 
is attacked as not'bindiDg on the mutt, if those 
in charge of the aooounts of the mutt do not 
produce them to confirm their statements an 
inference adverse to them can be drawn from the 
omission. (Lord Shaw.) MURGESAM PILLAI 
t>, Gnana Bambandha Pandara 8ANNADI. 

40 Mad. 402 = 44 I A. 98-21 M L T. 288 = 

32 M L J. 369 = 15 A.L.J 28i = 

1 P.L W. 437 = 3 L.W. 769 = 
21 C.W N. 761 = 19 Bora. L.R. 436 = 

23 G L J. 389 = 39 1 C. 659 = 

(1917, M.W N. 487 (P.C.). 

• 

-8. 114, Illn. (g;— Non-production ot 

evidence—Adverse infcrer.ee. 

In appraising the value to be given to oon- 
fliotiog oral testimony the Court ought to 
attach due weight to the faot that document¬ 
ary evidenoe which might have concluded the 
case one way or another and for the custody 
of whioh one of the parties is responsible, has 
not been brought before it. Suoh an omission 
weakens seriously the oase of the party who is 
or ought to be in possession of suoh evidenoe. 
(Lord Shaw). Ram Parkash Das v. anand 
Das. 43 Cal. 707 «48 I. A 73 = 

20 C.W.N 802=14 A.L J 621 = 
(1916) 1 M.W.N. 408 = 31 M.L J. l = 

18 Bom. L.R. 490 = 3 L.W. 3(6- 

21 O.L J. 116 = 33 I C. 583 = 
20 M.L.T. 267 (P.C ). 

-S 114, Illn. [g) — Accounts — Non-pro- 

duction of—Aaverse inference when drawn. 

It is open to a litigant to refrain from pro¬ 
ducing any documents, not forming part of 
his oase, that he considers irrelevant ; if the 
other litigant in dissatisfied, it is for him to 
apply for their production and impeotion and 
to exhibit them as evidence in the cause if he 
thinks proper. If he does not do eo neither be 
nor the Court at bis suggestion is entitled to 
draw any inference as to the oontents of any 
suoh documents. (Sir Gecrge JTartwell.) Mu- 
3AMMAT BlLAS KUNWAR V DEORAJ RaNJIT 
BINGH. 37 All. 557 = 42 I A. 202 = 

19 O.W.N. 1207 = 29 M L J 335 = 

2 L.W 830 = 18 M.L T. 248 = 
13 A L.J 991 = 17 Bora. L.R. 1006 = 

22 0 L.J. 916 = 30 1 0. 299 = 
(1915, M.W.N 757 (P.O.). 
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-S. 114, Illn. (g)— Witnesses—Duty to 

produce and examine conduct ol parlies. 

Where the evidence adducad by the plaintiff, 
if believed, establisbid a strong case wbioh it 
was incumbent on (he defendants to meet by 
personal denials, and all that they did was to 
produce evidence on collateral matters the 
plaintiff was held entitled to a decree. Ad 
important witnesa who according to the plain¬ 
tiff had carried the plaiDt jewels to the defend¬ 
ants, for safe custody, .ought, prima facie to 
have been callad by the plaintiff. But she 
being a relative of the defendants having left 
the plaintiff's service only recently and having 
been summoned by the defendants it was not 
unnatural that the plaintiff would have left 
the defendants to call her. (Lord Robson) 
Durga Kunwar v. Mathura Kunwar. 

15 C.W.N. 717 = 10 I C. 868 = 
10 M.L.T- 216 (P.C,). 

-S. 114, IMd. <g) — Non-prcduclicn of 

documents — Inference. 

Plaintiff kept back oertain books and docu¬ 
ments relating to the matters in controversy 
but there had been'no * order for disoovery \ 
Held, that the suit could not be dismissed 
though an adverse inference may bo drawn 
from the non-produotion of dooumente. (Bull¬ 
ards, O.J. and Piggott, J.) KISHUN Lal v. 
Sultan binge. 38 All. 9-30 1 0. 523 = 

13 A.L J. 831. 

-8. 114, Illn. (g) —Document not pro¬ 
duced on demand—Presumption. 

An aooount book prepared by plaintiff and 
relied on by defendant was not produced by 
plaintiff when demanded by the Court. Held, 
the Court was justified iu drawing an inference 
that it was against the plaintiff. It makes no 
difference that the plaintiff is minor and the 
guardian is female. (Karamat Hussain and 
Tudball, JJ.) Mathubi v. Gurcbaran. 

16 1.0. 25. 

-S. 114, 21II n. (g)—Non-production of 

document. 

A document though not produced in a 
previous oriminal oase between the same 
parties may be produoed iu a subsequent suit, 
but its previous non-production affeots its 
value. iTeunon and Newbould, JJ.) BORMAN 
FAKIR V. MOLLA ABDUL AZIZ. 57 I.C. 9 49. 

- 8. 114, Illn. <g) — Accounts— Suit for— 

Non-production of accounts—Effect ol. 

In a suit for aooounts the non-produotiou of 
account books by the party who has custody of 
them, justified the presumptioo under 8. Ill (Q) 
of the Evidenoe Act that they have beeD 
withheld, because if produoed they would 
have been unfavourable to his case. If 
he is the plaintiff and is claiming aocounts 
though withholding papers his suit is liable 
to bo dismissed. 13 C.W-N. 696 ; 19 W,R. 
14, Ref. If it is the defendant who is liable 
to render accounts, the Court will proceed on 
the lootiDg of the evidence furnished by the 
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plaintiff, and in doing so may make all rea¬ 
sonable presumptions against him. If the 
Court is satisfied that the defendant has con¬ 
tumaciously refused or omitted to comply 
with the order ior production of the papers, 
the Court may enforoe obedience by imprison¬ 
ment or by attachment of property or by both. 
7 Cal. 664, Ref. (Mookerjee and Panton, JJ.) 
Debendra V. Narendra. 24 OWN. 110 = 

34 I.C. 638 = 80 G L J. 417. 

- 8 . 114, llln. (g) —Criminal trial — 

Prosecution—Omission to examine tie-witnesses. 

Where the proseoution does not call all 
available eye-witnes3es, the Court may proparly 
draw an inference adverse to the proseoutioD. 
(Jenkins and N. Chatlerjee, JJ.) Ram 
Ranjan Roy v. Emperor. 42 Cal. 422 - 

16 Cr L J, 170 = 27 1 C. 134- 

19 O.W.N, 28. 

--S 114, Illn. (gl — Omission to examine 

witness—Pleader—Counsel. 

The presumption in 8. 114, Illn. (p), applies 
where a oounasl in a case ought to have been 
oalled as a witness but is not bo called. Where 
a dooument is privileged, no adverse inference 
should be drawn from its noo-produotion. 
( Woodroffe , Coxe and Chatterjet, JJ.) D. 
Weston v. Peary Mohan Das. 

40 Cal. 898 = 23 I C. 21-18 C.W.N. 183. 

-S. 114, Illn, (g) — Books in plaintiff'* 

possession—Failure to produce them — Presump * 
fion— Evidence, secondarg. 

In a suit for accounts if plfl, being in 
poaB08Bion of books fails to produoe these, every 
presumption should be drawn against him and 
he has no right to ask the Court to take 
aoooauts. Plaintiff oannot adduoe secondary 
evidence of them if their loss is not proved and 
the deft, should not be oalled upon to give 
any nooount. (Stoadi Lai and Dnndas, JJ.) 
THAKURDAS v. 0OWRDHAN. 86 I 0. 140. 

- 8 . 114, Illn. (g — Presumption — 

Criminal trial. 

Where the proseoution fails to produoe an 
important witness the Court can presume that 
if ho wore produoed bis evidenoe would not be 
favourable to the proseoution. (Ohevis and 

Scott-Smith, JJ.) Emperor v amobak Ram. 

11 I.C. 879 = 20 Cr. L.J *819. 

-S. 114, Illn. (g) —Criminal trial — 

Witness not produced. 

Where au eye-witness is not produoed before 
tho oommitting Magistrate, tbe natural pre¬ 
sumption is that be would not support the oase 
for the prosecution. (Chevis and Scott-Smith, 
JJ.) Kaimi v. Emperor. 17 Or. L.J. 267 = 

12 P R. 1916 (Cr). —14 I.O. 967 = 

29 P.W.R. 1911 (Or). 

-- 8 . 114, Illn. (g)— locounts — Non i 

production ol—Absence of notice. 

No presumption oan be drawn against a 
party for non prodOotion of accounts when tbe 
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notioe to produoe them is insufficient. (Scott 
Smith, JJ ) HARI 6 HANKER V. BABU RAM. 

241 P.W R. 1912=18 1C. 746 = 

71 P L.R 1918. 

- 8 . 114, Illn. (g;— Accounts—Non- 

production of. 

Non production of acoount books by tbe 
party in possession thereof raises a presumption 
against him, that if produoed they would 
have been against him (Shah Din and Scoff- 
Smith, JJ.) 6 BAM Das v. POHLO Ram. 

18 P.W.R. 1911 = 18 I.C 604 = 
16 P.L R. 1912 ( 8 upp). 

- 8 . 114, Illn. (gl— Failure to produce 

evidence. 

If a party fails to produce the be 9 t available 
evidone#, (i.e.) his aeoouDt6 though summoned, 
the onus ol proof shifts od to him. though it 
initially lay on tbe other side. 80 held in a 
suit by a oreditor to enforce a debt of tbe 
manager against members of the joint family. 
(IVaffis, C J. and Ailing, J.) GURU 8 WAMI 

Nadan v. Gopalaswami Odayar. 

42 Mad. 629-9 L.W. 847-36 M L J. 368 = 

80 I O 775 — (1919) M.W.N. SOI, 

-S. 114, Illn. (g)— Settlement record— 

Not produced—Presumption against Govern¬ 
ment. 

Where permanent Rottlement reoords in the. 
speoial knowledge and oustody of Government 
aro not produoed, a presumpt on oould be raised 
against the olaim of the Government to resume 
oeitain lands as having been exoludsd from 
assessment at ibe time of tho permanent 
settlement. ( Sankaran Nair and Ttabji, JJ.) 
Bri Raja Parthasarathy appa Rao v. 
Secretary of State for India. 

>8 Mad 020 = (1913) M W.N. 939 = 
14 M L.T, 3(4 = 26 1.0. 671 = 28 M L J. 39. 

- 8 114, Illn. (gj— Suppression of will. 

It may be presumed as against a pereon who 
is in a position to produce a will but does not 
do so, that tba will if produced, would be 
unfavourable to bim. But tbe Courts will not 
make any preeumption as to aotual contents of 
the will or as to the legaoiss under it and 
persons claiming tbe benefit of such provisions 
must prove them. 95 Mad. 367 ; 99 I.A, 76 
Foil. (Sundara Aiiar and Sadasiva Aiyar, JJ.) 
Paohbti Bwamiqadu V. Yrrrapragada 
AYAPPARA 8 U. 16 I.C. 811. 

- 8 . 114, Illn. (g) — Non production of 

aecounte. 

If a party persistently omits to produoe bis 
books of aooooDt there is a justifiable preeump¬ 
tion that they do not support bis cat*. (Drake- 
Brookman and Findlay, J.O.) Padam Raj v. 
GOP1KISAN. 36 I C. 129. 

- 8 . 114, Illn. fgi — Presumption — 

Discharge — Mortgage bond produoed by 
mortgagee . 

Wbera a usufruotuary mortgage was exaouted 
in 1876 but tbe mortgagee was not given 
possession of tba property and he did not make 
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aD 7 demand or attempt to enforce the bond 
antil hi* death and in 1908 the heirs of the 
mortgagee sued on the bond ; held, that under 
the oircumatances it must be presumed that 
the mortgage nas satisfied, notwithstanding 
the faot that tha bond wae produced by the 
plaintiff. 46 I.C 657 Ral. on. (Stanyon, A.J.C.) 
Amritabai a. JABBANBI. 46 I.C. 676. 

8 116. Illn. (g)—' oi lection of rents — 
Abstnee of evidence of—Suit ,or profits. 

If in a suit for profits of land the reoorded 
collections are suspioiously low, and the defen¬ 
dant does not produos evidence to show what 
wae collected, tha Court may presume that the 
full amount of the rents had baen collected and 
the profit* aaaesaed on the basic of the gross 
rental. ( Daniels , A.J.C.) RAGHUNATH SINGH 
v. Hab Dayal. 36 I.C. 731-7 O.L J. 276. 

-8. 114, Illn. (gl — Account books — 

Summoned not produced. 

The non-production, by a mortgagee in a suit 
on a mortgage bond, when the defence wae 
discharge of tha debt, of hi* account books 
when summoned for by the mortgagor justifies 
the presumption under 8 . 114, Illn. (g) of the 
faot that if produced they would have been 
unfavourable to the mortgagee. The fact that 
a careful money lender took no steps during bis 
lifetime to recover his money after the 
amount rose above the value of the mortgaged 
•property, cannot be believed. 32 A. 104 P.O. 
Ref. to. ( Piggott , J.C. and Kanhaiya Lai, 
a.J.C.) Lalta Pbbshad v. Majid Unnissa. 

23 1C. 749-1 0 L J. 426 

8. 114, Ilia, (g) — Burden of proef — 
Defendant's failure to produce accounts raises 
no presumption in his favour. 

\Then a plaintiff euee on a contract he must 
support hie oaee by conclusive preof of tbe oon- 
traot to the Court’s satisfaction on the plain¬ 
tiff’s failure to prove hie case, there oan be no 
presumption that hie once would have been 
supported by oertain acoount books of the 
defendant, whioh in faot were not produoed by 
the defendant. 37 ▲. 657 P.C, Ref. to. 
(Mullicle and Atkinson, JJ ) IIaldhaki 8 INGH 
v. Basar ALI Kalal, 37 I.C. 987. 

-•• 114, Illn. (i)— Discharge — Presump¬ 
tion—Durden of proof—Production ef document 
with endorsement of payment — Suspicion. 

Suspicion though a ground toe eorutiny 
cannot be made the foundation of deoieion. 
The produotion of a bond with an endorsement 
of payment oasts upon the plaintiff, tbe 
obligor, the burden of proving that the debt is 
still outstanding, that the bond oame into 
defendant's hands by dishonest maane, and 
that the signatures to the endorsement are 
either forgeries or unauthorised. (Ur. Ameer 

Ali.) Mohammad Mehdi Hasan Khan v. 
Mandir das. 14 All. Ill- 89 I A. 68- 

11 M.L.T. 392-15 O.G. 278- 
14 Bora. L.R. 1078 -10 JLL.J. 371- 
17 O.W.M. 49-16 O.L J. 629- 
(1112) M.W.N 1082-17 1.0. 896- 

23 M.L.J. 741 (P.C.). 
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-- 8 . 114, Illn. (I)— Discharge-Mortgage 

deed produced by mortgagor — Presumption — 
Payment—Onus. 

Where the mortgagor produces tbe mortgage 
dooument from hie custody the presumption is 
that the boDd baa been discharged and ths 
onui is on the mortgagee to prove that it was 
Dot. 34 A. 511 Diet. P.C. iBanerjee and 
Ryves, JJ.) Binatak Rao v. Dinkar Bao. 

20 I.C. 308. 

- 8 . 114, Illn. (i )—Lost documents — 

Loss not proved—Scope of the sostion. 

Where a mortgage document was lost whioh 
was relied on by one party for certain 
payments made by him which were endoried 
upon tbe dooument and where tbe other party 
was not able to prove tbe losr, it was held, that 
ths preaumption under 8 . 114 as regards lest 
doouments could not be used in favour of the 
party relying upon it. \Karamat Hussain and 
Chamier, JJ.) QUADRAT ULLAH v. CHUNI 

mal. n i.c. 60- 

—--8. 114, Illn. (1 )—Burden of preof — 

Suit on mortgage bond—Bond in poueetion of 
defendant. 

When in a euit on a mortgage bond the 
defendant produces theori&inal of tbe mortgage 
bond with ths sndoriement of payment, the 
burden is onet on plaintiff of showing that the 
debt is outstanding. ( Batchelor, A.O.J. and 
Shah, J.) RAOJI Eakirav. DAGDU HaN- 
MANTA MAHAB. 41 Bom. 23 = 86 1.0. 362 = 

18 Bone. L.R. 779. 

-S. 114, Illn. (i >— Discharge—Bond 

produced by the defendant— Endorsuntnl of 
diecharge absent. 

Illustration (») to 8 . 114 of tbe Evidence Aot 
only refers to presumptions that may be raised. 

It doee not follow that such presumptione 
would shift tbe onus of proof. Where in a suit 
on a mortgage tbe defendant pleaded discharge 
and produced tbe bond, but there wae no 
endorsement of diaobarge written thereon and 
the person through whom the money was said 
to have bean paid was notoxamined, tbe Lovrea 
Courts were right in bolding that the mere 
produotion of the bond was not enough to shift 
the burden of proving the dieohargs whioh lay 
on the defendant. 34 A. 511 P.C. Dist. 
(Seshagiri Aiyar, J.) 2m re PARA THURINJIi 
2 L.W. £04=16 M.L.T. 94 = 30 I.C 238 = 

(1915) M W N. 618. 

-S. 114, Illn. (I)— Discharge — Produe- 

tion of mortgage bond by mortgagor — 
Presumption. 

The produotion of the mortgage bond by the 
mortgagor is presumptive evidence that tbs 
debt has been paid off. (Sadasiva Aiyar and 
Tyabji, JJ.) APPAVU CBRTTIAR » NARA- 
yAppa GOUNDBN. 14 M L.T. 117 = 

20 I.C. 712-21 M.L.J. 329. 

. — S. 114, Illn. (1)— Discharge--Decument 

in the cuetcdy of mortgagor. 

Where defendant pleads diecharge of a 
mortgage and tha document- is found to have- 
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been tampered with and is in possession of the 
mortgagor, and the mortgagee is not able to 
aooount satisfactorily for the mortgagor 1 ! 
possession, the Court would be entitled to draw 
a .presumption of discharge. But still the 
presumption ia liable to bo rebutted. (Sundara 
Aiyar and Sadasiva Aiyar, JJ.) HABIB 
Mahombd Markayar V. Muthu VELAN- 

16 I 0. 489. 

-8. 114, Illn (I )—Lost bond—Payment 

pleaded — Presumption. 

If a plaiDtif! sues for money due upon a bond 
and alleges its loss, and the defendant admits 
exeoution but pleads payment, the defendant 
must prove payment, either by the production 
of the bond or by other evidence or both ; and 
»f the defendant does not produoe the bond, the 
question of its loss is only material in so far as 
it may raise a presumption one way or other 
under 8 . 114. ( Kanhaiya Lai, A.J.C.) 
Jaqanath v. Kamta Singh. 12 i.g. 349- 

2 0 L J. 498. 

—7 - 8 - 114, Ilia. (I )—Discharge—Bond att 

possssilon of obligor — Presumption. 

If a dooument creating an obligation is in 
the hands of the obligor the obligation may be 
presumed to be discharged but the Court 
should consider, that though tho bond is in the 
possession of the obligor under the ciroum- 
stanoas of the oase, ho may have stolen it. 

( Chamier , O J. and Sharfudain, J.) KlSHUN 
CHAND t». Masafir Mistry. 

3 P.L W. 383-89 I 0 835 = 

(1917) Pat. 186. 

-- 8 . 114, Ilia. (!) — Original died bear¬ 
ing the endorsement of payment produced by 
defendant — Presumption. 

Where a defendant produoed the original 
bond of mortgage with an endorsement of 
payment, it was for the plaintiff to prove that 
the debt was still outstanding. (Roe, J.) 

Madan Mohan v. Etwar Chand. 

86 1.0. 362 

8 . 114, Illn. (1) — Discharge — Pro-note 
in the hand of maker—Presumption. 

If the pro-note is in the hands of the maker 
thereof there ie a presumption that it has been 
paid off. If the drawee alleges that the maker 
oame into possession of the note unlawfully 
the onus is on him to provo it. (Ormond. J ) 
AUNG MYAT v. HLA May. 10 L.B.R. 21- 

62 I fl. 010=12 Bur. L T. 116, 

- 8 116. 

acquiescence. 

ADMISSION. 

ATTESTATION. 

Conduct. 

Consent, decree or order. 

Criminal law. 

Different subject. 

Equitable estoppel. 

Estoppel against estoppel. 
Executor. 


EYIDBNOE AOT (I of 1872), S. 113—Acqules- 

cence. . :; 

Execution sale. 

Fraud. 

Illegality. 

Inconsistent pleas. 

Judgment. 

Laches. 

Landlord and tenant. 

Licensor. 

Minor. 

Mortgagor. 

NONE AGAIN8T STATUTE. 

None if truth known. 

Not exhaustive. 

Omission. 

Parties and privies. 

Part performance. 

Pleadings. 

Public policy. 

Representation. 

right to appeal. 

Trustee. 

Vendor and purchaser. 

Waiver—Estoppel. 

Miscellaneous. 

Acqulesoeuce. 

-S. 113— Acquiescence. 

Where a person objeoted to another putting 
up a struoture on his land and objeoted before 
tht Munioipal authority who however refuied 
to go into a queetion of title, he oannot in any 
senee be held to have acquiesced in the aot. 
31 All. 496 (P.C.) Foil. (Qokul Prasad, Z.) 
Mt. Kokla Kumar * Kaljan Mal. 

1923 All. 432. 

-S. 118 — Acquiescence—Landlord and 

tenant—Erectten of structures— Demolition. 

To raise a plea of estoppel against a landlord 
seeking to demolish structures ereoted by a 
tenant, it is uot onough for tho tenant to show 
that the landlord stood aside and allowed the 
structures to be ereoted. One of the essential 
elements ol equitable estoppel is that the 
person who sets up that estoppel must have 
acted in good faith and must have been under 
the belief that he had a right to put up the 
buildings. Where the buildings in dispute 
have bsen in existenoo for a long period and 
oertainly for over 12 years and the landlord 
has been aware of thsir erection and kept quite 
all along, he oannot turn round and olaim to 
demolish the buildings so ereoted. (Lindsay, J.) 
Mussammat Dulari koer ». Balig Ram. 

4 U.P.L.R. (A.) 82 = 1932 All. 210. 

-S. 118— Acquiescents — Acts on ene 

basis. 

Where the oorrespondsnoe between the 
parties showed that they proceeded on the 
assumption that the plaintiff was entitled to 
exeroise a oertain right the defendants who 
have acqniesoed in it, were estopped from 
disputing it. (Kajiji, J.) LADHABAI v. SIR 
JAMSBTJI JijibhaI. 42 Bom. 108 = 

42 I.G. 882 = 19 Bom. L.R. 818, 
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EVIDENCE ACT (I of 1872;, S. 115—Acqoie*- 
cence. 

;-S. Ill — Acquiescence — Mines — Work- 

ing of, by co-sharer. 

Where a oo-aharer knowing that a lessee 
Irom another sharer was spending large sums 
of money to develop tbo mine, did not promptly 
oome in with his olaim for an aooount of the 
profits, his claim after long time could be 
barred by acquiesoenoe. (Fletcher and Shamsul 

Buda, JJ.) Bengal Coal Company, Ltd. 
v. Monoranjan Bagchi. 44 1.0. 297 = 

22 C.W.N 441. 

-S 118 —Acquiescence — Laches—Effect 

of. 

There is a distinction between a case where 
the acquiescence alleged occur* while the act 
acquiesced is in progress, and another where 
acquiescence takes plaoe after the aot has 
been completed. In the lormer oase, tbs 
acqnieaoence is proof of aasent. In the iatter 
oase, when the aot is completed without any 
knowledge or without any assent on the part 
of the person whose right is infringed the 
matter must be determined on very different 
legal considerations. A right of aoiiou has 
then vested in him, and mere delay to take 
legal proceedings to redress the injury oannot 
by itself, oonstituto a bar to suoh proceedings 
unless the delay on his part, after ho has ac¬ 
quired full knowledge, has affected or altered 
the position of his opponent. A person cannot 
be barred of his remedy on the ground of waiver 
unless at the time of the alleged waiver be is 
shown to hare been fully cognisant of his right 
and of the faots of the oase. (Mooke>jee and 
Chapman, JJ.) SHYAMi Charan Baisya v. 
Prafulla Qundari Gupta. 

19 C.W.N 882=30 l.C. 161-21 Q.L.J. 537. 

- S. 113 — Acquiescence — Knowledge 

essential. 

The mere faot that the accounts of tht 
Administrator pendente tile were passed and ths 
plaintiff raised no objection, would not operate 
as an estoppel. Aoquiesoenos oannot bs imputed 
where there is no evidenoe that ths plaintiff 
knew the faots as represented to be inoorreot ov 
that he did not rely on the representation. 
(Jenkins, C.J. and Woodroffe, J.) Osuand 
Bebby v. Khitish ohandra. *1 Cal. 771- 

25 I 0 281-18 C.W.N. 6|1. 

-1. Ill — Acquiescence—Silence — Sale 

of joint property by ons of three brothers — 
Other brothers standing by for years and allow¬ 
ing vendse spend large sums on building. 

Where me of three brothers sold ancestral 
property and tho other brothers with knowledge 
of the sals kept quiet while the vendee was 
spending moneys in building on tba land 6 old : 
Held, that the plaintiffs' long silenoe coupled 
with the faot that they knew all along of the 
building operations and abstained from assert¬ 
ing their own rights, showed that they 
acquiesoed in the sale and that they ware 
consequently estopped from asserting thess 


EVIDENCE AOT ll of 1872), 8. 118—Acquies¬ 
cence. 

rights in a suit. 177 P.W.R. 1911. 13 Bom. 
L.R. ] 6 j , 19 Cal. W.N. 882 : 39 P.W.R. 1910, 
Foil, 20 C.W.N. 657 ; 9 All. 434 ; 16 All. 328 ; 
21 All. 496 iP.C.l. Ref. (Broadway and 
Harrison, JJ ) DHANPAT RAI v. GURAN- 
DITTA Mal. 2 Lah. 235 = 64 1,0. 620 = 

10 P.L R. 1922. 

-S. 115 — Acquiescence — Hindu rever¬ 
sioner — Widow's ad. 

A widow allowed an oooupanoy tenant to 
exchange one of his occupancy fields with a 
non-ocoupanoy one. Plaintiff who waa one of 
tho collaterals of the last male holder and a 
lambardar did not objsot to the exchange but 
affixed his seal to the patwari’s report at the 
time of mutation. Subsequently the ocou- 
panoy tenants sank a well in ths field obtained 
by him under ths exchange but the plaintiff 
did not object. Six years after tho exchange 
he 6 ued for a declaration that the exohange 
would not affect bis reversionary right. Held, 
that the plaintiff having acquiesoed in the 
e-xohsnge and having failed to objeot to the 
sinking of She well was estopped from objecting 
to the exohange. (Abdul Raoof, J.) ILLA-UD- 
DIN V. AMIR UL LAH. 86 l.C. 874 = 

2 U P.L.R. (L) 103 

-S. 115 —Aeguieseence — Knowledge of 

transaction—Estoppel. 

In a suit by a reversioner for recovery o* 
properties alienated by his father it was found 
that h« was aware of the sals, that he was pre¬ 
sent at the time of its execution and registra¬ 
tion and that bs took no steps to question the 
sale for more than 11 years. Hela, that there 
was an eitoppel by title barring the plaintiff’s 
olaim. (Broadway, J.) 8 HBR KHAN v. ALAF 
Khan. 41 l.C. 391. 

--—■—8. ill —Acquiescence -Sale by father— 

Building by alienee — Son's silenoe. 

The vendor’s son stands by, while tho land 
sold by his father is being built upon by the 
vendee and sues for possession 11 years after 
the sals on his father’s death saying that the 
sale was without necessity end consideration. 
Held, ths eon wae estopped, on the ground 
of acquiescence from contesting the alienation. 
iSftah Din and Chevis, JJ.) GOBICHAND v. 

Ram Chand. 12 l.C. 718-177 P.W R 

-S. 115— Acquiescence — Building eti 

land without title—Silence, 

Wallis, O.J.—If a man builds a house partly 
ou his neighbour’s land and the neighbour 
acquiesces. Courts of Equity will interfere to 
prevent him from disturbing the house when 
completely finished. Seshagxri Aiyar, J-— 
principles of equitable estoppel oan apply to 
only exeoalory contraote and not to executed 
contracts. Where title oan be acquired only 
in a partioulas way there is no room for the 
application of the dootrine of estoppel. S. H 6 
of the Evidenoe Aot does not apply to cases 
where two parties exohange plots by means of 
an unregistered agreement and one party on 
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ceoce. 

the ground of non registration seeks to get 
back possersioQ of his land after it bad been 
built upon by the other. 42 C. 801 P.C., Exp. 
(Wallis, 0 J. and Seshagire Aiyar, J.) RaUA- 
NATHAN CHETTY U. RAMASWAUI CHETTY. 

30 M.L J. 1-18 M LT. 114- 
32 I C. 9 — (1915) M.W N. 1043. 

[Opinion of Seahaglrl Aiyar, J., upheld In 

40 Mad. 1134 — 42 l.C. 188- 

88 M L.J. 253}. 

-S. 115 -Acguiiscenes — What consti¬ 
tutes. 

Mere aoquiesoanoe or absenoe of interference 
on the part of daughter vrbo claimed a share 
in the property would not amount to a consent 
whtoh the Beotion requires. iLindsap, J.G.) 
Badrunnissa v. Ram Baharose. 

55 l.C. 878-7 O.L.J. 28. 

- 8 . 113 — Acquiescence-Tenant building 

on land—Knowledge of landlord — Ejectment. 

An under-proprietary tenancy for life with¬ 
out power of alienation was granted to a person 
by a superior proprietor. Thu grautee dud, 
but the superior proprietor did not enforce the 
reversion but allowed a trespasser to assort 
that title and ooutmue to pay the under-pro¬ 
prietary rent. On the faith of tho trespasser 
being treated and reooguiaed an an under¬ 
proprietor he did aots whiob wore t> the 
advantage of tbo superior proprietor. Ileld, 
the superior proprietor was estopped from 
denying the right of the trespasser to bold the 
property in question as an under-propriator for 
life without power of alienation. tKanhaiya 
Lai and Danish. A J.Cs.) Mussammat JANttl 
Kunwar v. Mitra Sen Singh 

84 l.C. 901-6 0 L J. 696 

-8. 115 —Acquiescence — Knowledge of 

fads essential—Pre emption. 

In a pre emption suit if estoppel by acquies¬ 
cence as diitmot from that by the prescribed 
notice ia pleaded, it must be proved that the 
pro-emptor had lull knowledge of wbat was 
going on and not merely the knowledge that 
there was a proposal to sell the property to 
some one or another for a certain prioe. (Lyle 
and Ashworth, 33.) HANUMAN SINGH v. 
adiya Prasad. 54 1.0. 820-21 OC. 828. 

- 8 . 116—^c^uiriurMcc — Building on 

trespassed land. 

Where a person builds upon lands on whioh 
ho has trespassed, the true owner is under no 
obligation to interfere with such building and 
the tratpassor oannot plead that tha owner is 
estopped by his aoquiesoenoa (Kanhaiya Lai, 
J.O.) PADDU V. MAHaBIR PraSAD 

88 1 C. 688-5 O.L J. 458. 

* 

- 8 . 115— Acquiescence—Landlord and 

tenant —Dibdari lands—Suit ly superior pro¬ 
prietor. 

Where a dihdar has bssn to the knowledge 
o! the previous superior proprietors of the 
village in whioh the euit plots were situated, 

Vol. Ill—80 


EVIDENCE ACT (I of 1879), 8. 110 -Adralt- 
■ ion. 

enjoying and mortgaging hie dihdari sights 
for more than 12 years prioi to the suit, the 
present superior proprietor oannot question 
the dihdar's under-proprietary rights. 8 0 0. 
145, Diet. (Kanhaiya Lai, A. J.C ) KlBHUNv. 
SHYAM SUNDAR. 89 l.C. 441 — 19 O.G. 27. 

-S. 118— Acquiescence —Erroneoui pro¬ 
ceedings. 

If parties oonsent to a oourse not strictly in 
accordance which the procedure prescribed by 
the rules and do not objeot to it, they are not 
entitled to turn round afterwards and seek to 
get some benefit from tbo failure to abide by 
the prooeduro in the same way as if they had 
objected at the start or if they bad uo notice 
of it. (Miller. C.J, and Roe, J.) RATNAKAR 
GOONTIA v . CHAMRA 8ATPASTY. 

51 1.0 881-4 P L J. 847. 

-S 118 — Acquiescence — Trespasser 

building upon another’s land—Building with 
knoxoledge of defective title. 

An owner oan insist on heving back his land 
with all the additional value which a stranger 
bad imprudently added to it knowing that he is 
not tho owner. (Chapman and Athineon, J J.) 

Stocking B v. Tata iron and steel Coy. 

8 P.L.W. 188-2 P.L J. 600 = 
41 1.0. 175 — (1917) Pat. i73, 

-S. 115— Aequisscsnce — Laches — 

Difference between. 

Where there is a statute of limitation the 
objection of eimplo laohos does not apply until 
thu expiration of tho time allowed by the 
statute. But ecquioscenoe is a different thir.g 
it meaus more than laohes. If a party who 
could objeot stands by and knowingly permits 
auothor to incur an expense in doing an act 
under tho belief that it would not be objected 
to and so a kind of permission may b9 said to 
be given to another to alter his position, he 
may be Paid to aoquiesoe. ( Maung Kin, J.) 
APPAN CHARAN V KYSB MA. 41 l.C 722 = 

11 Bur. L T. 180* 

- 8 . 118 —Acquiescence — When creates 

an estoppel, 

Acquiescence after oxeoution of a deed by a 
third party does not give rise to estoppel. 
There is a great difference between acquies¬ 
cence in an aot still in progress, and mere sub¬ 
mission to it after it has been done, as such 
submission oannot change the papt. (Rartnoll, 
O.O.J. and Tieomey, J ) Rathna PlLLAl v. 
N. P Firm. 7 Bur L T. 88-24 I 0 60- 

7 L B.R. 801. 

Admliilon. 

- 8 . lii—Admieeion of adoplien in 

document*—Effect. 

Execution of a registered dooument declaring 
the adoption of another, and in mutation pro¬ 
ceedings, description as the guardian of euoh 
adopted son and a compromise entered into 
wherein for valuable consideration, all inten¬ 
tion of repudiating auoh adoption was given up, 
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operate as an estoppel and the person cannot 
allege tkat there was no adoption. (Refique 
and Piggott, JJ.) KUNWARI UDIT NABAYAN 

Singh v. Divan Randhir Singh. 

L. R. 3 A. 542. 

-S. Hi —Admissions—Trustee, naming 

a attain person to be appointed as hii substitute 
—Right to impeach appointment. 

The mere fact that the trustee named a cer¬ 
tain peifon to be appointed as Receiver, would 
uot prevent him from questioning the appoint¬ 
ment on appeal, though his objection to the 
appointment of a Receiver ii dieallowed. 
(Piggott and Walsh, JJ.) Mahamad A8 KARI 
v Nisar Husain. 43 All. ill - 

•0 I C 901° 19 A L J. 10. 

- 8 . H5—Admissions—Compromise of 

previous litigation — Fraud. 

Where in pursuance of a compromise of 
disputed olaims the defendant acknowledged 
the title of the plaintiff, they oould not set up 
their fraudulent lease from a third person 
against plaintiff'■ interest in the land whioh 
wae admitted and recognised by the compro¬ 
mise. (Fleieher. J.) Sriram Chandra v. 
Dharam Dhar Ghosi. 53 I C. 453. 

- 8 . Ii3—Admissions—Waivsr —Know¬ 
ledge of right. 

Where certain properties were not the sub- 
jeot of &n arbitration award between the 
partial bat the plaintiff subsequently »ued 
for partition, Held, that waiver of plaintiff 1 ! 
right could not be inferred from plaintiff’e 
omiasion to give evidence and explain when 
and how ha oame to know that the property 
wai joint. In the absenoo of evidence that 
at the time of the arbitration, plaintiff knew 
the property was joint, his admiseion would 
□ ot amount to waiver. Being gratuitous it 
did not oreale an estoppel. ( Wilberforce and 
Martineau, JJ.) Manohar LAD v. Nanak 
Chand 51 1C. 503 = 68 P.R. 1919. 

-S, 115— Admissions—Former suit — 

Estoppel. 

A person stating in a formor suit that an 
alienation by him may be treated as sale, 
doea not debar him from pleadiug that it wa 9 
a mortgage in a subsequent suit for pre-emp¬ 
tion. (Martineau, J.) TaKAYARAMv Wassu 
MlSSER. SO 1.0. 554. 

-S. Ilf — Admitsions — Value of 

evidence. 

A mere admission of the right of one party 
by tha other in a previous case between the 
same parties doee not create an estoppel. But it 
ia a strong piece of evidence against the person 
makiDg such admiaaion. (Scott-Smith and 
Jones, JJ.) 8 udtan t>. Ghulda. 

68 P.W.R. 1917-41 LG 283- 

119 P L.R. 1917- 

-•. Ilf — Admieeions — Estoppel. 

A party or parion claiming through anothar 
who has made a statement in a previous oaae 


EVIDENCE ACT (I of 1872), 3. 113-Attesta 

lion. 

is not estopped in the eubaaquent case from 
proving that the admission in that statement 
was mistaken or untrue unlesi some ether 
person has been induoad by them to obange 
hie position. 29 A.L J. 84 (P.C.) Ref. tc. 
(Kanhaiya Lai and Kendall , A.JGs.), 8 URAJ 
BAKHSH v. CHHAB KuaR. 26 I C 98 = 

1 0 L J. 532. 

- 8 . 115— Admissions — Estoppel. 

An admission 'ey X in a deed of compromise 
of the right of Y to enjoy oortain property in 
lieu of maintenance doss not amount to an 
inducement to third peraona that Y has a good 
title to the land so that when X impugns the 
validity of the compromise, a transferee from 
Y oannot set up the admission as estopping X 
from olaiming the land. (Mullieh and Atkin¬ 
son, JJ.) Badvadru Samant Singh v . 
Bimbadhar Roy. 1 P.L J 809 = 

38 I C. 343-2 P.L.W 396, 

-S. 115 ^Admissions — Pleader — Trial. 

k party to a suit oannot dispute the oorreot- 
neiB of his pleader’s admission for the purpose 
of dispensing with further proof. (Pratt, J.C. 
and Crouch, A.J C.) VlSHUNDAS i>. MUNI¬ 
CIPALITY of Hyderabad. 34 I C 494 = 

9 8 L.R. 220, 

Atteatfttloo, 

-S. 118 —Attestation — Effect of—Not an 

estoppel, 

Atteitation of a deed by itself eatops a man 
from denying nothing whatever excepting that 
he has witnessed the execution of the deed. It 
oonveys neither directly nor by implication, 
any knowledge of tne contents of the docu¬ 
ments. To operate as sstoppel, the signature 
must ba shown by independent evidence 
to have beeu meant to involve oonssnt to 
the transaction. (Lord Buchmaiter .) PANDU- 
rang Krishnaji v Markandeya TUKA- 
RAM. 42 M.L J. 456 = 26 O W N. *01 = 

18 N.L.R. 1-50 A L J. 305 = 

5 N L J. 6 = 15 L W. 486 = 35 C L J 409 = 
30 M.L.T 249 = 24 Bora. L R IS7 0 
49 I A. 16=1922 P.C. 20 (P C ), 

-S. 115— Attestation is not consent. 

Tha mere faot of attestation doea not raise 
any presumption that the attesting witnesses 
were aware of the contents of the document, 
and henoe a plea of estoppel oaonot be founded 
on the faot alone. (Stuart and Sulaiman, JJ-> 
Udai bhan Singh v. Gajendra Singh. 

1921 AH. 28. 

- 8 . 115 — Attestation—Entries in Kbe- 

wat at mortgageis. 

JN here the defendants had bsen shown in a 
Khewat as mortgagees in possession of oertain 
lands whioh they had attested, the Oonrt bad 
power of drawing an inference of faot from 
suoh evidence, whioh. if unrebutted would 
estop the defendant. (Walsh, J.) PAKABIA 
v. RANJITA. 34 I.f. 1*3, 
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tion. 

-1. Hi—Attestation — Estoppel. 

A reversioner is estopped from ocntesting the 
validity of an alienation by reason of his having 
signed a deed of exchange of the disputed 
property. {Scott-Smith, J.) GlNDA SINGH v. 
Gulab Singh. 66 P.W R. 1914- 

38 1.0. 724-159 P.L R. 1914. 

- S. 115— initiation bp person indr gat¬ 
ed — Whtthgr amounts to representaden. 

The question whether an attestation by a 
person interested amounts to representation is 
a question of faot depending on the nature of 
particular oase. (Milltr and A'odur Rahim, 
JJ.) SUBRAMANIAM CHBTTI V. DORAI 
8INGH TlVAR. 24 M.L.J. 41= 16 I.C. 943- 

(1911) M.7TN 269. 

- 1. 115 — Attestation— Representation. 

To give rise to estoppel no aotual representa¬ 
tion is neocsiary. 20 C. 290 (P.C.) Ref. It need 
not be verbal. It is quite enough that the 
conduot of the pasty leads anothsr to act in the 
belief that be aiserls no claim to the property. 
Attestation may in oeslain oases create an 
estoppel. If the auotion-puroheser allows another 
to remain in possession for a long time and 
attests a sale-deed by him, his oonduot estops 
him from claiming tho benefit under 8. 317 of 
O.P. Code of 1883. Per Sadasiva Aipar, 
J.—Estoppel does not give siio to a cause of 
aotion but is only a bar to defendant’s plea in 
antwer to the aotion. (Sundara Aipar and 
Sadaaiva Aipar, JJ ) Kandasabi PillaI v. 
ItANOASWAMI Naina. 36 Mad. 564 = 

98 M.L.J. 801-12 M L T. 211- 
16 I.C. 30 — (1911) M W N. 882. 

-8. Ill— Attgataticn— Hindu widow — 

Reversioner. 

Where tho heir of any deceased Hindu 
deliberately allows the widow to hold herself 
out ae a true owner and attests the mortgage 
deed in proof of his oonsent, be oannot be 
allowed to resile from that position sad deprive 
tho mortgagee of the money advanced on the 
faith of that representation as he in estopped 
from setting up the invalidity of the mortgage. 
20 Oal. 296, Ref. ( Kanhaiya Lai, A.J.C.) 
GAJADAR LAL v. GHULABA. 30 1 0.331- 

2 O.L J. 368 

-8 . 118— Attastalion—Effect of, 

Tho mere attestation of a deed does not 
estop the attestos from olaiming his title un¬ 
less it ie established that he had full apprehen¬ 
sion and knowledge of the oontente of the 
document and that in some way or other it 
was signed with a view to affeot hie interest in 
the properties in suit covered by it. {Miller, 
O.J. and Mullick, J.) KANHU Lal Uarwari 
v. PALU Bafiu. (9010) Pat. 305- 

2 U P L.R. (P.) 171-5 P L J 591 — 
87 l.C. 881-1 P L.T. 545. 

-8. 115— Attestation—Effect of. 

There ii no estoppel against a person obal- 
longing a sale merely beoauie he took an aotive 


EVIDENCE ACT (1 of 1872), S. 113-Con¬ 
duct. 

part in bringing about the eele and attested 
it. (Fawegtt and Crump, A.J.C?.) 8HAHAB 
UDDIN V. VOHIDBUX. 56 1.0. 492 = 

14 8.L.R. 12. 

Conduct, 

-8.115— Conduct—Translator disclaim¬ 
ing transfer. 

If a person holding a full proprietary interest 
under a eanad from the Government has 
disposed cf that property. No suit for re-posBea- 
sion of the property so granted can be main¬ 
tained. ( Lord Sheno) GANPAT o. LALAMIYA. 

12 L W. 674-56 I 0 673 = 
16 N.L.R. 59 (P.C.). 

-S 111 — Conduct—Hindu reversioner 

—Consent to alianalion bp isidow. 

A Hindu reversioner taking mortgage frem 
an alienee frem a Hindu widow is net (stopped 
from disputing validity of the alienaticD after 
death of widow. ( Lord Dunedin) RangaSaMI 
Goundan *. Nachiappa Goundan. 

42 Mad. 313-16 M L J 493 = 
17 A LJ 536 = 29 C L.J 539 = 
21 Bom. L.R. 840-23 C.W N 777 = 
(1819) M.W.N. 162-28 M L T. 3 = 

10 L.W. 103 = 30 I.C. 498 = 46 1.1. 72 (P.0,). 

[On appeal from f6 I C. 737 — 
28 M.L.J 1 which itaa'f was on appeal 

from 23 M L J. 8 } 

-8. 113--Csr;da.cf —Hindu reversioner 

— Conveyance bp wisteiu— Rtvtniontr joining 
in conveyance. 

Where a purchaser from a Hindu widow ie 
aware of the limited powers of vendor a rever¬ 
sioner who joins in the conveyance by tho 
widow is not estopped from olaiming proper¬ 
tied on the death of l 1 mi led owner if tho 
alienation was not for a justifying necessity. 
The dootrino of title feeding tho estoppel is 
inapplicable. (Ur. Amur Ali.) GUR Nara- 
yan v. 8hbo Lal Singh 48 Cal. f66 = 

28 O.W.N. 821-1 U.P.L.R (P 0. 1 = 
17 A L.J. 66 = 89 M L J 68 = 
49 I C. 1-9 L W. 389 (P.G.). 

[On appeal from 7 I C. 218 ] 

'-8. 115— Conduet—Hindu reversioner 

— Compromisg of disputes with widow—Taking 
benefit— Estopped from claiming estate. 

On tho death of » Hindu leaving a widow 
and a daughter hie sister’s son (the appellant) 
and other members of tbe family disputed the 
tight of tho widow of the deoeased to sucoeed 
to the property left by him. Tbe appellant 
wee a parly to a compromise of these disputes 
made in 1992 by which the propsrty was 
immediately divided. He did not himself take 
a share under the compromise, but he was 
thereby reoognieed as the adopted son of a 
brother of the deoeased whose widow took a 
■hare. In 1896 the appellant obtained by 
relinquishment posaseaion of the share of the 
property allotted thereby to bar. In 1912 the 
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duct. | 

widow of the original holder died, and the 
appellant and his brother olaimed the entire 
property as reversioners^: Bald, that the appel¬ 
lant having entered into and taken the benefit 
of the compromise was precluded from claiming 
aa reversioner. 31 B. 165, Digt. (Sir John 
Edge.) KaNHAI LAL v. BRIJ LAD. 

40 All. 487-22 C W N. 914 = 8 L W. 212- 

24 M L T. 23 = 33 M L J. 439- 
16 A L.J 825 =— (1918) M.W.N. 709 = 
28 C.L.J. 394-8 Pat. L W. 294 = 
20 Bora. L R. 1048 = 47 I 0 . 207- 

45 I.A. 118 (P C ). 

-S. 113 — Conduct — Mortgage— Priority 

— Waiver. 

A prior mortgagee waiving his priority ae 
against one item of the mortgaged property is 
not estopped from enforoing it against the 
remaining itcm B . (Sir John Edge.) PADARATH 
Halvai v. Ram Narain Upadiya. 

37 All. 474-42 1.4. 163 = 18 A L.J 839- 
19 C.W.N 991 = 17 Bora. LR 617- 

18 M L T 85 = 2 L W 639 = 29 ULJ. 133- 

22 0 L J. lf.3-30 1 0. 861 = 
(1915; MW N. 703 (P.G ). 

-8 113— Conduct — Withdrawal of 

application — Reference—Award. 

Where one of the applicants withdrew bis 
application for revision of the order of dismissal 
of his suit based on a oertnin award, bo is not 
precluded from challenging the award especially 
where the Court held that the reference to the 
arbitration was bad. (Mr Amur Ali ) Padman 
V. HANWANTA. 93 P.R. 1911- 

18 M L T. 14 = 19 C W N. §23 = 

13 A.L J. 801-17 Bora L.R. 809- 
2 L W. 645 — (1916) M.W N 300 = 

22 C L J. 172 =110 P.W.R. 1918- 
29 M.L.J. 307 = 29 I 0 807 = 

11 P L.R. 1916 (P.O.). 

-S. 113— Conduct — Adoption —Hindu 

widow—Assertion of authority from husband 
and adoption of a boy—Subsequent treatment a* 
adopted ion— Widow estopped from denying 
adoption—Estoppel personal. 

Whero a Hindu widow aiserted in ths most 
solemn manner under her haud and seal her 
husband’s authority to adopt a son, and in 
pursuance of such authority adopted a boy 
from another family executed a deed of 
adoption in his favour brought him up ae her 
son, married him suitably and after soma 
lime sued for a declaration that the adoption 
was invalid owing to want of authority from 
her husband. Held, that though the authority 
was oral and its preoise terms could not be 
ascertained, the widow was estopped by her 
conduct and declarations from alleging want 
of authority, and further, that the earns 
evidence showed that the authority was not 
exhausted by two prior adoptions. Ths 
estoppel of the widow would only be personal 
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to her and not bind the reversioners. ( Lord 
Robinson.) Dharam Kunwar v. Balwant 
Singh. 31 All. 898 = 39 I.A. 142 = 

18 C.W.N, 671-9 A.L J. 730 = 
14 Bom. L R 485 — (1013) M W R. 64 = 
II ML T. 98-18 CL J. 60 = 
15 I.C. 673 =23 M.L J. 300 (P.C.). 

-S. 118— Conduct. 

Whero a person gets another’s name recorded 
as owner of a moiety of the property, and on 
the faith of that, another purohasea it at an 
auction-sale, the former oannot later on olaim 
ownership of the same. ( Ryves and Daniels, 
JJ.) Mathura Prasad v. anandi Kun¬ 
war. 21 A,L.J. 498-L.R. 4 A. 695 = 

1924 All. 63. 

-8. 113—Conduct— Agreement regard¬ 
ing divxsioyi of property—Enjoyment of benefit 
thereunder—Effeet of. 

Where an agreement relating to division of 
family properties is entered into and the parties 
enter into possession of the properties allotted 
and occupy it for a long time, they are estopped 
from setting up their independent rights dehors 
the agreement and from denying the rights of 
the other parlies. (Ryves and Ockul Prasad, JJ.) 
BAHADUR SINGH V. RAM BAHADUR. 

43 A. 277 = 21 A L.J. 140 —L R. 4 All. 105 = 

1921 A. 204. 

-S. 113 —Conduct — Compromise - Title 

— Rseognition of—Proceedinge under 3. 146. 

A dispute under S. 145, Or. P. Cole, relates 
only to the possession of the properties aod con¬ 
sequently a compromise of the proceedings does 
not estop a party from denying tha title of the 
other. (Bansrji and Ookul Prasad, JJ.) GOPI 
Das'v. Madho Lad. 10 A.L J 912 = 

43 A. 162-192* All. 77. 

-S. 115— Conduct — Admission of adop¬ 
tion in document ;— Effeet. 

Where a parson exeouted a ref istored docu¬ 
ment dsolariog be had adopted another, and in 
mutation prooeediDge aesoribed himself as the 
guardian of such adopted son and even eutered 
into a oompormiee wherein for valuable 
consideration he gave up all intention of 
repudiating suoh adoption, he would be 
estopped from alleging there was no adoption. 

(Raflque and Piggott, JJ.) KUNWAR UDIT 
Narayan Singh v. Divan Randib Singh 

10 A.L.J. §4A —1921 AH. 98. 

-S. 118 — Conduct—Right to easement. 

Wh*ce the plaintiff by hie oonduot permitted 
the defendants to believe that they would have 
the right to use the water of the well of ths 
plaintiff and the defendants relying upon the 
permission had aoted upon the belief that they 
would be entitled to that right the plaintiff 
was estopped from denying the rights of the 
defendants under 8. 116, Bvidence Act. 

( 8hah and Hayward, JJ.) ANANTA MURABAO 
v. GANU Vithu. 12 Bom. L.B 413 = 

m 1.0. 141-M Bone. 80. 
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-S. 115— Conduct—Judicial order — 

Parly taking benefit of, estopped from impeach¬ 
ing it. 

Where a party has adopted an order of 
the Conit, nod aoted under it he canuot 
after he has enjoyed a benefit under the 
order, oontend that it ie valid for oce purpoee 
and invalid for another. The plaintiff appealed 
against the deoree in eo far as it disallowed 
oompound interest. Altar the appeal had been 
filed, against that part of the docree whioh 
disallowed oompound interest he accepted tbo 
costs (deposited by the respondent) and whioh 
was decreed by the lower Court cn the basis of 
simple interest as to whioh there was no dispute 
and whioh the plaintiff would have got in any 
event whether the appeal succeeded or failed. 
Held, in these oiroumstanoes the principle of 
estoppel did not apply to the present oaee and 
the piff. could prosecute the appeal, ( Chattsrjee 
and Cuming, JJ.) Jogbndra Nath Banebji 
v. Khoda Buksha Biswas. 72 I.C. fi84. 

-8. 115 — Conduct. 

Where B. in oonjunotion with his deceased 
brother’s wife exeouted a mortgage alleging in 
the deed family necessity, and title to deal with 
whole property, but subsequently when the 
shares of the deceased members of the family 
came to him by inheritance ie estopped from 
setting up a olaim against the mortgagee and 
his representative on the ground that they were 
aware of the true state of things. ( Ortavet 
and Ghost, JJ.) 8ARODA PRASAD v. GOSTO 
BEHARI HazRa. 27 0 WN. 943 = 

26 0 L.J. 78“ 1922 Cal. 542. 

-8. 115— Conduct—Hindu joint family 

— Father —Benami transfers—Sons recognising 
transaeiien. 

Whero in a joint Hindu family consisting of 
the plaintiffs and their father, tbo latter as 
manager of joint family properties entered into 
several benami transactions (or the purpose of 
saving a portion of the estate from the hands 
of a mortgagee exsoution-purobaser, and being 
aooepted by. plaintiff on that footing, rights 
bad sprung up, based on those transactions. 
Held, that plaintiffs having aocepted the trans¬ 
actions entered into by tbe head of the family, 
they ware bound. (ChatUrjee and Duval, JJ ) 
Sadiian Chandra v. Nanda Prasad Singh. 

55 1.0. 221. 

-8. 115— Conduct—Execution tale — 

Deposit by transferee —Withdrawal of deposit— 
Landlora cannot dispute title of transferee of 
holding, 

A landlord who withdraws the amount 
deposited by tbe transferee of a non-transferable 
bolding to set aside its salo under 8. 310 A of 
tbe C.P. Oode of 1682 without raising any 
objection oannot maintain afterwards that the 
Iransftrao had not from his pnrohasa a good 
title to the holding. 6 O.L.J. 601, Foil. 
(J fookerjtt and Beachcroft, JJ.) Gadadhar 
Ghobh v, Midnapur Zamindary Co., Ltd. 

43 1,0. 742, 
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duct. 

-S. 115— Conduct — Will—Hindu widow 

—Estoppel, whether arises by accepting an 
invalid will by a Hindu widow . 

Where a testatrix disposed of her woman's 
kstate by a will to her daughter with some 
allowance to hsr son, the faot that tbe sen 
aocepted the will does not amount to an estoppel 
and preclude him or his 6on from disputing 
the title of tbe daughter under a will. 
(Teunon and Shespshanks, JJ.) Dubgadas 
Khan v. Ishan chandra Dey. 

29 I 0. 223 = 44 Cal. 145. 

-S. 115 — Conduct — Landlord and 

tenant—Purchaser of r,on-transferable holding 
under a mortgage decree—Paying amount of 
subsequent rent decree against recorded tenants 
—No noiicu to landlord of the payer's interest 
— Landlord not estopped from disputing the 
payer’s interest, 

The mere lact that the landlord withdraws 
the deposit o( the amount of his rent-decree, 
made by tbe plaintiff purchaser of a non-trans- 
ferable holding in execution of bis own mort¬ 
gage deoree, to prevent a sale of the boldiDg by 
the landlord in exeoution of his rent deoree 
against the recorded tenants (obtained subse¬ 
quent to tbe purobace by the plaintiff under 
nis mortgage dtoree) does not estop the land¬ 
lord from disputing tbe plaintiff’s right, in the 
abeenoe of any notice as to the plaintiff’s 
intorest in the holding. (Chilly and Walmsley, 
JJ.) Bharat Chandra Galai v. Pra- 
matha Nath Roy. 34 I.C. 337. 

-8 115 —Conduct — Lanalord and 

tenant. 

Where a landlord-mortgagee of the holding 
sues hie mortgagee, he is estopped Item ques¬ 
tioning tho validity of a prior mortgngo of the 
bolding on tbo ground of its non-transferabi¬ 
lity and that it wab effected without his con¬ 
tent. (Woodroffe and Chaudhuri, JJ.) NATA- 
BAR QARKAR v. NATABaR MANDAL. 

33 10. 112 

-8. 11B — Conduct—Mortgage by two, as 

co-owners—Mortgager, if can question title of 
eo mortgagor . 

Il A and B jointly mortgage to X a property 
whioh stands in their names on the allegation 
that thoy are proprietors in respeot of the 
shares for which they are registered, it is futile 
for A or hia suooeeeor to contend subsequently 
as against X or bis representative, that B had 
no title to the property and that A was the solo 
owner. 11 B.L.R. 46; 19 W.R. 292 ; 22 Cal. 
909, Rel- (Mockerjee and Beachcroft , JJ.) 
BALDEO NABAIN JHA V BHaYa LAL 8INGH. 

30 1.0. 47 = 21 0 L J. 535. 

-8. Ill - Conduct — Adoption — Rever¬ 
sioner — Estoppel by conduct. 

The doctrine of estoppel by conduct is ap¬ 
plicable to invalid adoptions. Where a rever¬ 
sioner deals with a person alleged to have been 
adopted by the last male owner as suoh and in 
tbat oayaoity accepts a palni frem him, he ie 
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estopped from denying the statue of tba latter 
as adopted son. (Fletcher and Walmsley, JJ.) 

Kibanbala Devi v, Balichaban singha. 

30 1.0. 22. 

- S, 118 —Conduct — Landlord and 

tenant—Separate holding i treated at one — 
Notice of ejec.ment. 

Where a landlord has onoe treated separate 
holdings of a tenant as one end sued for arrears 
of rent in respect of all of them in one suit, be 
is 63toppsd from subsequently nerving notice of 
ejeotmenk in respect of some only of the hold¬ 
ings. ( Baillie, S.M.) Tulsh.4 Dei v. 
Mahabir. 27 1.0. 381-1 C.L.J, 722. 

-S. 115— Conduct—Partition suit, 

In a partition suit the High Court passed a 
deoree determining the respective eheree of the 
parties. Defendant appealed to the Privy 
Council and pending the appeal to Privy Council 
the parties entered into an agreement by whioh 
partition was effected by metes and bounds 
Subsequently the defendant’s appeal was dis¬ 
missed. Held, on an applioation by defendant 
to have the ekrarname filed, that as the deft, 
proeeouted the appeal after the execution of the 
ekrarnama, ha oould not insist on its terms 
being carried out. (Stephen and Mullick, JJ.) 
LOKENARAIN v. JBO LAL. 24 1,0. 878. 

-8. 111 — Conduct—Acceptance of rent 

by landlord. 

Acceptance of ront under protest, does Dot 
estop the acceptor from impeaohing the tenanoy 
as suoh acceptance does not oreate landlord and 
tenant relation. (Mookerjee and Beachcroft, 
JJ,1 Mookunda Dal Chakraburti v. 
Kaliprasanna Chatterjbe. 21 I.Q. 312- 

19 C.L.J. 244. 

-S. 113 — Conduct—Invalid grant — 

Acceptance of rent. 

Id the case of an invalid grant, acceptance 
of rent from the grantee does not amount to 
recognition of the grant and doee not validate 
it. (Moolterjee and Beachiroft. JJ.) RADHA 
Madhab Narain v. Milan Mahato. 

21 1.0. 204-18 C.LJ. 23. 

S. 115 — Condwef — Voidable transac¬ 
tion. 

A person may by hie oonduot or acquiescence 
make a transaotion impeachable by him unim- 
peaohable after a lapse of time. (Holrntoood 
and Chapman, JJ ) HARIOHABAN BOSH v. 

Hari das Roy. 18 I.c. 803. 

-8. 113— Cenduct — Decree—Alteration 

of. 

A deoree should be exeouted as made and the 
parties oannot make a substantial alteration 
therein. But the parties having aoted upon 
the deoree as altered for a long time, the judge 
rnsni-debtore oannot be permitted to object 
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to its validity, when they have been benefited. 
(Mookerjee and Beachcroft, JJ.) GOKHARI 
Padhan v. Gones Lal Pandit. 

13 C.L.J. 404 = 17 I.C. §16 = 

17 C.W.N. 563, 

-S. 118— Conduit — Landlord's consent 

— Occupancy holding. 

Whore the plaintiff mortgagee of an ooou- 
panoy holding obtained a deoreo on his moit- 
gage and after taking a Hukumnamah from a 
oo-sharer-landlord, purchased the holding in 
execution of his deoree and bioame the owner 
of the land with the landlord’s oonsent, he 
oould not be ousted by any subisquent action 
of landlord. 8. 27 of the 8p. Rel. Aot did not 
embody the only rule of equity applicable to 
thie case and 8. 115 of the Evidenoe Act was 
particularly applicable to thie case (D Chat- 
lerjte and N. R. Challerjte, JJ.) HABIMOHUN 
Dey v. Ram Narain Dutt. 14 I.c. 28. 

-S. 118 —Conduct — Non-transfer able — 

Cccupancy holding mortgaged loitheut the land¬ 
lord's content—Sale by mortgagor to third party 
—Purchaser taking fresh lease from landlord 

— Mortgagee's suit— Purehater, if can plead 
non-transfer ability. 

Where a non-traoefsrable oooupsnoy holding 
whioh was mortgaged to plaintiff was sold to a 
third person and the purchaser obtained a fresh 
lease from the landlord at an enhanced rent, 
the purchaser oannot plead in a suit by the 
mortgagee that the holding was non-transfer- 
able. I I C. 264, Rel on. (Chilly and Coxe, 
JJ,) Radhakanta «. Ramananda Saha. 

39 Cal. 313-18 C.W.N 473-13 I.C. 638 = 

13 C.L.J. J69. 

-S Hi—Conduct —If party com unleash 

an award, if act of arbitrater favourable . 

A party who is banefited by the wrong aot 
of an arbitrator oannot afterwards impeaoh its 
validity. (Mookerjee and Carnduff, JJ-) 
Nabsingh Narayan Singh v. ajodhya 
Prasad Singh. 15 c.L J 110 = 

18 I C. 118-10 C.W.N 256. 

• 

-S 118— Conduet — Denial of locus 

standi. 

The plaintiff who denies the locus standi of 
the deceased defendants’ sons to prooeed with 
as appeal, as they did not oome on record as 
representatives in the first Court is estopped 
from seeking the execution of his deoree 
agaiDet the sons. (Mooksrjee and Teunon, JJ.) 
bantar Behabisikdar •. Gopal Chandra 
Neogl 10 1 0. 408-14 C L.J. 589. 

-3. 113 —Conduct — Withdrawal cl 

money from Court. 

Withdrawal of money deposited under O. 21, 

R. 69, C. P.C.. by a private transferee of a hold¬ 
ing by the landlord and acquiescence in the 
retting aside of the sale estops the landlord 
from qasstioning the transfer. 6 C.L J. 601. 
Poll. (Coars, J.) AHMED ALI v. ROSHAN ALI. 

9 I.C. 619. 
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-8. 118 — Conduct —Decree obtained in 

a previous sum as son oj a particular man—No 
objection by co-plaintiff as to paternity — Effect. 

Where plaintiffs allowed one 8. to join with 
them in a suit against another person and to 
obtain a decree as the eon of a particular man 
without objeoting that ho was the eon of the 
man and had no right to bus, they should be 
estopped from disputing his property in a suit 
by them for possession against paternity. 
{Marlineau and Zafar Ali, JJ.) Sundar 
Singh v. Sham Singh. 1923 Lah. SBQ. 

-S 115— Conduct — Mortgage — Pur¬ 
chase subject to. 

A purchaser assuming liability toe the dis¬ 
charge of oertatu mortgages on the property 
and receives oonaideration therefor, is bound 
by them, (Scott-Smith and Dundae, JJ.) 
ALLAH DlTTA V. GIAN 8INGH. 

4 Lah. L J 484. 

-S. 115 - Condutt—Change cf position 

to be proved. 

A statement relied upon us conetitutiug 
estoppel, muat be proved to cause change in 
position ol the party setting up the estoppel ; a 
statement whioh does not amount to an 
estoppel, may be admiesible in evidenoe. 
{Leslie-Jones and Moli Sagar, JJ.) ABDULLA 
v. Fatbh Mahomed. 02 1.0. 809. 

-- S. 1 IS— Conduct—Consent to mutation 

proceedings. 

When a peraon appeared at the time of the 
mutation in reapaob of the sale in dispute and 
expressed hie oonaent to it, he oannot aubae- 
quently come forward and impugn it. ( Shadi 
Lai and i iartineau, JJ.) Muhammad Umar 
v. Wall 2 Lah. L J. 306 

-S. 118 — Conduct — Adoption — Recogni¬ 
tion of. 

Where defendant, who oballenged an adop¬ 
tion, wae the grandson of a party to a 
oompromiee under whioh the adoption wae 
made and under whioh he received a material 
benefit and who wae presont and consenting 
defendant, he ia estopped from disputing the 
adoption and is bound by hie grandfather’s 
uotion. {Broadway, J ) Moman v DHANNI. 

1 Lah. 31 = 83 1.0. 869 = 72 P.L.R. 1920 

-8. 115 — Conduct — Arbitration — 

Consent given orally— Objection to award. 

Where a party to a suit does not join in a 
written application tor referenoo to arbitration 
butimakea an oral application accepting the 
arbitration and lakaa an aotive part in 
oonduoting the proceedings he is estopped from 
questioning the award on the giouud of want 
of written oonaent. ( Wilberforce , J.) Gauri 
SHANKAR v. GANGA RAM. 62 1.0.819 = 

77 P R. 1911 

--I. 118— Conduct— Status ol person— 

Dispute aa to—Burden of proof. 


EVIDENCE ACT (I of 1872), 8. 113-Con- 
duct, 

Thoee who ch&llenga the status of a party 
must show that they have not by their own 
oonduot led the person oonosrned to imagine 
that hia status was aooepled by tham. In 
this reupeot there is a considerable difference 
between cases of, say, mortgage and Dbe like, 
and oases of alleged adoption!, the legitimacy 
of ohildren and the validity of marriages. If 
on the acquieecencs of the collateral heirs of 
the adopted father, an adopted ion has been 
brought up aa a member of the village com¬ 
munity to which hia adoptive father belonged 
and has always been reoognieed as aueh, the 
collaterals are aitopped from challenging the 
validity of the adoption on the ground tbat it 
wae invalid by custom. (Chevie and Jones, 
JJ.) CHUBAR V. JAS KAUR. 09 P R 1917 = 

41 I.C. 927 = 102 P.W.R. 1917 

-S. 119 — Conduol—Mutation proceed¬ 
ings — 4«senf — Withdrawal of assent on 
reeoniideration. 

Where plaintiff’s content waa given to a 
oertain mutation of names without coniidera- 
tion, but wae on reoocaideratiou quickly 
withdrawn. Held, there waa no estoppel by 
consent. ( Shadi Lai and Le Rostignol, JJ.) 
Ghulam Sarwar V. Karam ILaHI <fc CO. 

39 I.C, 204 = 58 P. W R 1917. 

•-S. 119— Conduol — Company — Share¬ 
holder taking part in meetings of company— 
Estopped from objecting to director'a authority 
to ast on behalf of company. 

A shareholder who has taken an aotive part 
in general meetings of the oompany and has 
joined in an annual appointment of the direc¬ 
tor who has acted aa suoh to the knowledge of 
the shareholders without any objection on his 
part is estopped from disputing the validity of 
hie authority to aot on behalf of the oompany, 

( Ra'.iigan and Shadi Lai, JJ.) Imperial Oil 

AND SOAP AND GENBRAL MILLS CO., LTD, V 
Wazir Singh. 31 I.C. 195 = 182 P.VT.R. 1918 

-8 115 —Couduet—Mortgage—Heir re¬ 
deeming a portion— Subsequent suit for rest of 
the property. 

An heir ie not estopped from claiming the 
rest of the property of a deceased person in the 
hands of a stranger by reason of his redeeming 
from that stranger, a small portion of tbat 
property. {Reid, C.J. and Zensinglon. J,) 
*cta Singh v. Lal Singh. 

5 P.W.R. 1918=27 I.C 888 = 

87 P.L.R 1918. 

-8. 115 — Conduct—Mortgage—Parties 

and privies. 

Where a mortgagee oondones defeota and 
defaults in tha mortgage he or his represen¬ 
ts cannot assail it later on those grouuda, 
When a parson makee another think that he 
raoognisad and aooapied a trauaaotion of his 
father and tha latter consequently auflors 
1 liabilities, tha former will ha estopped from 
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going back upon his recognition and acceptance. 
[Johnstone and Rattigan, JJ.) 8HIB NATH v. 
alliaecb Bank of simila.Ltd., Lahore. 

3 P R 1919-110 P.W R. 1914- 
33 I.C 480-215 P.L R. 1914. 


_-S. 115 —Conduct—Hindu Reversioner 

aecepting mortgage of land sold by widow — 
Whether "topped from contesting tale. 


A reversioner who acoepts a mortgage from a 
person to whom the widow had sold her abare 
under the impression that the land mortgaged 
was the vendor’s share and not that which the 
widow Bold, is not estopped from contesting 
the sale. (Chevis, J.) BHEREa u, HayaT 
MUHAMMAD. 8* P.W.R. 1914 = 23 I C 313 = 

108 P.L R. 1914. 


_8. 113— Conduct — Partnership— Suit 

for settlement of account—Refusal of partner to 
join aeco-plaintiff—Subsequent suit-Equity. 

When a partner to whom money is due from 
the partnership refuses to join as a co plaintiff 
in a suit (or settlement of the partnership 
aooounts and otherwise concludes from his 
oonduct that he has abandoned his olaim, a 
relief in a subsequent suit cannot be equita¬ 
bly given. (Chevis, J.) DURGA PRASHAD 
v. HARNAM SISGH. 27 P.W.R 1913 = 

18 1.0. 624 = 49 P.L.R. 1918. 


-— S. 113— Conduct — Will — Bequest— 

Validity of—Right of heir to question—Gift to 
charity. 

Where a bequest to Dharmarth was used for 
a langar lor more than *ix years, it will not 
amount to eetoppel against the testator’s heir 
as regards the future and so he can deny the 
validity of the gift on the ground of its being 
void for vagueness. ( Robertson and Rattigan, 

jj ) Gardit Singh v. Sher Singh. 

63 P.W.R. 1912=106 P.L.R. 1912 = 
14 I.C. 347 = 78 P.R. 1913. 

-8. 113— Conduct—Estoppel by agree¬ 
ment. 

Where the defendant has agreed to appoint 
as arbitrator, a European residing at Karaohi 
it is not open to him to plead that he does uot 
know any European merohant at Karaohi. 
(Raitigan, J.) Dreyfus & Co. v. Guruditta 
MAD. 70 P.W.R. 1911 = 83 P.L R. 1911 = 

9 I.O. 653 = 30 P R. 1911. 

-S. 118— Conduct—Hindu joint family 

— Son taking benefit during father's time — 
Right to impeach alienation. 

A son by getting oertain lands from his 
father in his life-time is uot estopped from 
challenging the father’s alienations when the 
latter dies and the son comes into possession of 
the whole estate. [Chevis, J.) FAZD HUSSAIN 
V. AMIR Hairdar. 76 P L R. 1911 = 

9 1.0. 088 = 73 P.W.R. till. 

-S. Ill — Conduct—Estoppel. 

Per Ramesam, J.—Where a defendant 
induced the Revenue authorities to issue a 
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pattah in the name both of the plaintiff and 
himself, held ho is estopped from contend¬ 
ing that the plaintiff has no title. (Speneer 
and Ramesam, JJ.) TALIKONDA ALAKSHMI- 
NaRASIMHAM V. TALIKONDA Venkata- 
RATNAYAMMA. 70 I.C. 643 = 80 M.L.T. 334. 

-S. 113 —Conduct — Estoppel. 

In a prosaoution for non-payment of license 
fee of municipality, failure to appeal to standing 
Committee doee not estop the aooussd from 
•onteating the validity of imposition. 

(Krithnan , J.) In re A.E. SMITH. 

4f M L.J. 781 = 18 L.W. 879. 

-S. Ill— Conduct—Change of position, 

AotioDB and conduct of parties might give 
rise to estoppel where suob aotions and oonduot 
have altered in suoh a way that the parties 
cannot be put baok in their original position 
without great loss and moon venieuce. (Wallis. 
C.J., Oldfield and Seshagiri Aiyar, JJ.) 
HUSSAIN 8A1B V. HASSAN SAJB. 

41 I.C. 184 = 8 L.W. 833, 

-S. 113 —Cenduct — Will—Daughters 

taking under will—Subsequent repudiation. 

Daughters taking the estate of the dooeased 
father under a will executed by the mother are 
not estopped from olaimtng subsequently on 
the ground of the invalidity of the will execut¬ 
ed by their mother. (Sadasiva Aiyar and 
Napier. JJ.) ABAMBUU AMMAL v. BaLU 
AMMAB. 16 M.L.T. 892 = (1913) MW.N. 26 = 

26 I C. 453 = 28 M L J. 695. 

-S, Hi —Conduct — Disclaimer — Ex¬ 
pression of intention not to claim. 

A mere dieolaimer by a parson of his pre¬ 
ferential right to acquire laud made over to 
rival applicant will not estop him after the 
land had been actually granted to him by the 
Government in ihe absence of a fraud praotised 
on the Government or the rival olaimant. 32 
M. 300, Expl. ( Sundara Aiyar and Sadasiva 
Aiyar, JJ.) PERIATHAMBI GOUNDAN V . 
PERIYA GOUNDAN. 23M.LJ 373 = 

17 I.C. 489 = 12 M.L.T. 531. 

-8. 115— Conduct — Adopt ion—Inva¬ 
lidity of. 

There is no eitoppel against the plea of 
invalid adoption even though the adoption 
was acquiesoed in, by thelfamily so as to debar 
the adoptee being restored to his Datura! family 
unless the pjsitiou of those contesting such 
right, has, in oonsequenoe of the adoption been 
changed to their disadvantage. 7 M,H C.R. 
250, Ref. [White, C.J. and Benson, J-) 
Vaithilinga Mudadi V. Munigan. 

37 Mad 32» = 23 M L J. 189 = 

1* I.C. 229 = (1912i M.W.If. 1137 

- S. 118— Conduct—Adoption—Status — 

Right to property. 

Plaintiff sued for a declaration that an 
alienation by R’s widow was not binding on 
him as a reversioner. It, being admitted that 
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EVIDENCE AOT (I of 1872), S. 119—Con¬ 
duct. 

R was r given in adoption, the plaintiff contend¬ 
ed that the adoption wag invalid. Plaintiff 
had recorded R as an adopted person all along. 
Held,', that plaintiff was not estopped (rom 
questioning R’s real status, though he could 
not.question R’s rights to the property of the 
adopter. (Benson and Sundara Aiyar, JJ.) 

Aiyanna Chariar v, Laskhmi ammal 

21 M.L J. BOO = 10 M L T. 19 = 
10 1.0. 194 = (1911) 2 M W.N. 62. 

— ———S. 115— Conduct—Building on land 
of another —Standing by. 

If a stranger builds on tho land of another, 
although believing it to be hia own, the owner is 
entitled to reoover the land with the building on 
it, unless there are epeoial oiroumstanoes 
amounting to a standing by so as to induce the 
belief that the owner intended to forego his 
right or to an aoquiesoenoe in his building on 
the land. It has to be decided in eaoh oase 
whether the special oircumstanco of that oase do 
or do not amount to suoh a standing. ( Halli/ax 
A.J C.) RAMRATAN V. SHIODATTARAI. 

73 I.C. 137. 

— —S. 115— Conduct — Parties—Mortgage- 
Foreclosure—Mortgagor and cultivator parties 
— Estoppel. 

In a foreclosure suit the mortgagor and tho 
cultivator in possession of the property wore 
made parties. The former did nob appear but 
the latter proved that the mortgage-debt had 
been satisfied. The mortgagee oauoot allege in 
appeal that the cultivator bad no interest or 
right to redeem as he intended to secure a 
mortgage deoreo against him also by implead¬ 
ing him. No decree could be passed against 
the absent mortgagor, as the repayment of 
debt, wa? proved. ( Drake-Brockman, J.C.) 

Kasham Khan v. Mussammat sawitri. 

19 I.O. 517 = 9 N.L R. 38 

- —S. 115— Conduct — Statement before 

Revenue officer in mutation proceedings —Effect 

of. 

A statement in the Court of an Assistant 
Colleotor during the mutation prooeodings to 
the effeot]ihat the plaintiff and two others were 
in possession of tho properly in equal shares 
and'that mutation of names may be made 
accordingly, does not prevent the plaintiff from 
asserting.biB right to the entire property in a 
Civil Court subsequently. (Dalai, A J.C.) RAM 
RATAN v. BINDA. 72 I 0. 832 = 

* 9 0. & A.L R. 20. | 

- S. 115 — Conduct—Arbitration — Arbi¬ 
trator seeking to upset award. 

A dispute was settled by arbitration 8ub3o- ! 
quently two of the arbitrators purchased the 
interest o! one of the parties to the diepute and 
sought to np3et the arrangement. Held, that 
f thoy cannot dispute it. ( Stuart. A.J.C.) 

budha sinqh v. Karan Singh. 

85 1.0. BOB = 7 0 L.J. 26. i 

Vol. Ill—81 


EVIDENCE ACT (I’of 1872), S. 115-Con- 
duct. 

-S. 113— Conduct—Sale— Acted upon — 

Subsequent suit lor cancellation. 

Where a portioa of*the equity of redemption 
is sold and both the vendors and vendee .sue for 
redemption, it is not open to the vendor to sub¬ 
sequently sue for cancellation of tbe sale. 

( Daniels , A.J.C.) Chauhan v. Bihari Lal. 

52 I C. 513=1 U.P.L.R. (J C.) 14 

• 

--—S. 115— Conduct — Accepting rent— 

Starting point. 

Aooeptance of an illegal enbauoement of 
rent operates as estoppel when tbe tenant sete 
up a fresh statutory period from tbe date of 
enhancement in contesting a notice of ejeot- 
ment. ( Campbell , J.) RAMESHWAR BAK8H 
8INGH v. Raghubar. 33 I.C. 163 = 

2 0,L J. 729, 

-S. 115— Conduct —Nephews and grand¬ 
nephews of deceased—Agreement based on exist¬ 
ing rights — Estoppel. 

Where the nephew and grand nephews of a 
deoeased person sue for possession on the 
strength of an agreement among themselves 
and auooeed in the suit, Held, that the agree¬ 
ment wat based on tho reoognition of an exist¬ 
ing right and whether that recognition was 
oorreot or mistaken, it was not open to tbe 
plaintiff (nephew) to go behind it and therefore 
the plea of estoppel is an effective bar to the 
plaintiff’s olaim. ( Kanliaiya Lal, A.J.C.) 
8HEOAMBAR 8INGH V. BALBHADRA 8INGH. 

18 0.0. 61 = 23 I C. 337 = 2 O.L.J. 137. 

-S. 113 —Conduct—Mutation proceed¬ 
ings—Withdrawal of claim. 

A withdrawal of olaim iu a revenue mutation 
proceeding does not estop a person from suing 
for the poction iu a Civil Court, if tbe opposite 
party is not thereby prejudiced. ( Stuart, 
A J.C.) MAHADEO SINGH V. JaG MOHAN 
Bingh. 25 I 0. 34. 

-S. 115— Conduct — Plaintiff's admission 

of other persons in suit tor property— Effect. 

II a plaintiff who was tho nearest heir, allowed 
other heirs to join him in a redemption suit 
and suoh heirs spent imoney and aotually 
assisted in proseouting tho litigation, the 
plaintiff oould not.after recovering tho property, 
assort his superior title as tbe nearest heir, on 
the principle of estoppel by conduct. ( Lindsay , 
A.J.C.) bhagwant Singh v. Rajah Singh. 

91.0. 418. 

-3. 115 —Conduct—Estoppel by. 

Where, in a suit (or rent, defendant objected 
to the non-inolusion of certain plots whereupon 
plaintiff included the same, reserving right to 
sue upon title afterwards, and then brought a 
suit in ejootment based on title. Held, defen¬ 
dant was not estopped by conduct. (Das and 
Adami. JJ.) CHOWDHURI Ram Prasad 
Singh ». ram Chandra Rai. 

4 P.L.T, 730*■ 1924 P. 203. 
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EVIDENCE ACT (I of 1872), 8. 118—Con¬ 
duct. 

1 3. 115— Conduct—Building on land — 

Knowledge —Improvements — Silence of land¬ 
lord. , 

The estoppel under 8. 115 of the Evidence Act 
may arise by reason of either a declaration, an 
act or an omission, but in either case there 
mast be an intention on the part of the person 
against whom the estoppel operates to oause or 
permit-a belief in the mind of another. In the 
oase of mere omission no such intention can 
well ba imputed unless the true facts are known 
to the parson whose omission is in question, 
bat whore there is a deliberate declaration or 
act causing or permitting such belief and 
inducing another to aot upon it, it must be 
presumed that such declaration or aot was 
intended to have its ordinary and natural 
effect upon the mind and actions of the other 
party. 20 C. 296 (P C;, Ref. Where a tenant 
builds on land leased to him under ihe impres¬ 
sion that he has a permanent lease of the same 
and the landlord encourages him to do this, the 
latter is estopped from asserting that the lease 
wa9 an annual one. The rule of law applicable 
to the oase is this. If a man under a verbal 
agreement with a landlord for a oertain interest 
in land or what amounts to the same thing, 
under an expectation, oreated or enoouraged by 
the landlord that he shall have a certain 
interest takes possession of suoh land, with the 
ooDsent of the landlord and upon the faith of 
suoh promise or expectation with the knowledge 
of the landlord and without objection by him, 
lays out money upon the land, a Court of equity 
will oompel the landlord to give effeot to suoh 
promise or expectations. 21 C.W.N. 903 ; 
4 C.W.N. 462; 23 W.R. 399;29 B. 580; Ramsden 
v. Dyson, (I960) 1 A.C. 129. Rel. (Miller, CJ. 
and Mullick. J.) L. E. RALUI v. A. H. FOR¬ 
BES. 3 P L.T 467 = (1922) Pat. 209 = 

4 U.P.L R. (Pat.) 43 = 1922 P. 288, 

-S. 118 —Conduct—Award given after 

time — Acquiescence, 

Where th9 parties have by conduot agreed to 
acoept the award, made after the allotted 
time they oannot afterwards contend that it 
was invalid because delivered out of time. 
(Atkinson and Das, J J.) PATTA Kumabi v. 
UPENDBA NATH. 80 I.C. 32 = 4 P. L.J. 268. 

-8. 118— Conduct—Entry of husband’s 

name as joint occupier — Effect. 

The entry in Revenue Maps of a person’s 
name as joiat occupier with another, would not 
estop the latter from olaiming as sole owner. 
(Twomey, J.) MG Ye v. My AUNG THA. 

12 I 0. 206 = 4 Bur. L.T. 238. 

Consent, Decree or order. 

-S. 118 —Consent decree — Estoppel. 

Where a party agreed to dispose of the suit 
by the ascertainment of a simple faot under 
O. 23, R. 3, G P. Code, he oannot resile from 
tbe agreement. (Qharfuddin and Coze, JJ.) 
Khobhari Bah v. Jhaman Bah. 

24 I.C. 220 = 23 O.L.J. 432. 


EVIDENCE ACT (I of 1872), S. 113—Con¬ 
sent, Decree or order. 

S. 115— Consent deceee—Party to a 
compromise—Not estopped from contending that 
sale should be set aside in Us entirety, 

A party to a compromise is not estopped 
from contending that a 9ale, if set aside at all. 
must be set aside in its entirety. (Chapman and 
Newbould, JJ.) ICCHAMONI DASIu. PROSaNNO 
Kumar Mondal. 31 I.C. 838. 

— -—;— S. 119 — Consent decree—Agreement by 
plaintiff in a previous suit to give up land — 
Effect. 

An agreement by way of compromise in a 
previous suit, by the plaintiff to give up posses¬ 
sion of a oertain land to the defendant will 
operate as an estoppel against the plaintiff 
from alleging that he still had a subsisting 
title to it. (Shah Din, J.) CHHANGA v. 
Phumman SHAH. 46 I.C. 7= • 

121 P.W.R, 1918. 

- -S. 113— Consent decree—Jurisdiction. 

Consent to refer to arbitration does not estop 
a party from challenging the jurisdiction of 
the Court which made the reference on the 
agreement. I Robertson and Beadon. JJ.) 
AMOLAK 8HAH v. CHARAM DaS. 

16 P W.R 1913 = 52 P.R. 1913 = 

17 I.C 684 = 14 P.L R. 1912, 

- S. 115 — Consent—Act of parties — 

Agreement for issue of inam title-deed in the 
names of two persons—If either can contend 
there is no title in the other. 

Where there is an agreement for issue of mam 
title-deed in the names of two persons, neither 
oan contend that there is no title in the other. 
(Spencer and Ramesam, JJ.) TADIKONDA 
Lakshminarasimham v. Venkatabatna- 

YAMMA. 

30 M L T. 334 (H. C.). 

- S. 115 — Consent order—Estoppel — 

Scope of the doctrine. 

Aa estoppol arises when the person is not 
allowed to deny the truth of some matter 
whioh he has made another to believe to be 
true. When it was agreed between tbe parties 
that tbe olaim petition of tho defendant should 
be allowed but without oost9 and that plaintiff 
should apparently in consideration of the 
defendant giving up the ooats refrain from 
instituting a suit. Held, no question of estoppel 
arises. Quaere. —Whether suoh an agreement 
would be void on the principle contained in 
S. 28, Cootraot Aot. (Ayling and Tyabji. JJ-) 
VENKATARAMA AlYAR V. NABAYANA AIYAB. 

28 I.C. 936 = (1915) M.W.N. 237. 

-8. 115— Consent decree — Will—Lega¬ 
tees—Suit by legatee under will--Consent decree 
—Subsequent suit between parties—Question of 
genuineness of will, if res judioata. 

In a suit for possession where the defendant 
claims tbe property as an adopted son and sets 
up a will, the faot that in a former suit in which 
the plaintiff was a party, the question of the 
genuineness of the will was at issue but was 
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EVIDENCE ACT (I of 1672), S. 115-Con- 
Bent, Decree or order. 

not contested by the plaintiff does not amount 
to an estoppel; nor doss a question of res judi¬ 
cata] arise as the deoree in the previous suit is 
one by consent between different parties altoge¬ 
ther. ( White. C.J.. and Phillips, J.) Putta 
Venkata satyanarayana v. Putta Gan- 
GAMMA. 11 I.C. 831. 

-S. 115 —Consent decree. 

For determining on what matters estoppel 
will j operate by reason of a oone6nt deoree it 
will be neoeseary to see whether the parties 
deoided the partioular matter by compromise, 
whether it was embodied in the decree or 
whether it was necessarily involved in the 
deoree or whether it was the basis of what was 
embodied in the deoree. {Benson and Sundara 
Aiyar , J J.) Kumar Venkata Perumal v. 
TATHA Ramasawmy CHETTY. 35 Mad. 75 = 
(1911) 1 M.W.N. 290 = 9 M L T. 487 = 

9 I.C. 875 = 21 M L J. 709. 

-8. 115— Consent dic r ee — Acceptance of 

benefit. 

An acceptance of benefits under a compro- 
mise f will operate to estop the person accepting 
from disputing it afterwards. ( Stuart , A.J.C.) 
Niamat Khan v. Deputy Commissioner, 
Kheri. 25 1.0. 816 = 1 O.L J 412. 

-S. 118 - Consent decree. 

In a oompromise relating to occupancy hold¬ 
ing, sale in case of default serves as eetoppel. 
(Das and Adami. J J.) NIDHI I’ARIDA v. 

Karunakab Padhan, 1 P. 153 = 

1922 P. 483. 

-8. 118 —Consent order—Compromise of 

suit—Withdrawal of claim — Estoppel. 

Where a person by oonsent to a oompremiso 
inoludcs another to -withdraw his claim, the 
former is estopped from subsequently ignoring 
the term3 of the oompromise. (Atkinson and 
Jwala Prasad, JJ.) MahaDEO Rai v. 9HEOGU- 
LUM MahTO. 48 I C. 332 = 2 P.L J, 634. 

Criminal Law, 

-8. 115 —Criminal Law—Doctrine of 

estoppel. 

There is no estoppel in Criminal Law. (A'nox 
and Walsh, JJ.) Maoa Ram v. Emperor. 

16 A.L J. 414 = 48 I.C. 919 = 
19 Cr. L.J 018 = 40 All. 393. 

Equitable Estoppel. 

■.8. 115 —Equitable estoppel—Implied 

consent. 

In a suit for demolition of oortain construc¬ 
tions erected on the plaintiff’s land, it was 
found that the plaintiffs tried to prevent the 
defendants from ereoting them, and that the 
defendants had no reasonable belief that they 
wore the owners of the disputed land on whiob 
the constructions wore made. Held, that it is 
impossible to bring the oase within the princi¬ 
ple of equitable eetoppel laid down in 21 All. 
490 (P.O.). ( Daniels, J.) MAOLA v Bahoru. 

1923 All. 867. 


EVIDENCE ACT II of 1672), 8. 115— 

Estoppel againat Estoppel. 

-S. 115 — Equitable estoppel—Land — 

User of—Con version. 

The defendants, having been granted a user 
of certain lands for certain purposes, used it for 
purposes other than the purpose for whiob it had 
been granted, by digging a baoli which wa 9 
used by the public. Held, there was no question 
of the owner 6tandiDg by watching the cons¬ 
truction of the baoli being made by a person 
who wan under a mistaken belief that the land 
was his own property, in order to gain nu 
advantage. The defendants could not have 
believed that the land was their owd property 
and there was nothing to show that the plaint¬ 
iffs had any sinister motive in abstaining at 
the time from protest. (Stuart, J.) Maulvi 
Mahomed u. Mahabir Das. i923 AU.il (l). 

- S. 115 — Equitable estoppel — Recourse 

to—Clean hands. 

A Court of equity will not have recourse to 
the doctrine of estoppel or acquiescence for 
the benefit of a party who does not corns into 
Court with olean hands. ( Mookerjee and 
Newbould, JJ.) Jaharaddi Mandal v. 
Debnath. 33 I.C. 762 = 20 O.W.N. 657. 

-8. 115 —Equitable estoppel — Indem¬ 
nity. 

Where under a contract of indemnity, A was 
bound to pay interest on B’s debts and on 
breach thereof a suit was brought against A 
and B in which A contended that he had 
paid the interest but his contention was 
rejeoted and the suit deoreed. Held, in a 
suit by B against A for damages that A was 
equitably estopped from again contending that 
he had paid interest. ( Sundara Aiyar and 
Phillips, JJ.) NALLAPPA REDDI v. Vridha- 
CHALA Reddi. 25 1.0. 888 = 37 Mad. 270. 

Estoppel againit Estoppel. 

S. 118— Estoppel — Acquiescence — 
Sale by one of three brothers —Others standing 
by vendee raising buildings. 

Where a property belonging to three bro¬ 
thers is sold by ono to a stranger who ereots , 
costly buildings upon it to the knowledge of 
all the three and the other two stand by it for 
a long time, they aro estopped, from contend¬ 
ing that one of them had no right to eell with¬ 
out their consent. (Broadway and Harrison 
JJ.) Dhanpat rai v. Gurandatha. 

61 1.0. 520 = 2 Lah. 258. 

-S, 115— Estoppel against estoppel. 

Estoppol against estoppel sots the matter at 
large. The Court has to see what the original 
rights of the parties are. (Scott-Smith, J.i 

Jiwan Lal v. Behari Lad. 43 1.0.68 = 

152 P.W.R. 1918. 

-8. 115— Estoppel against estoppel, 

Estoppel against estoppel sets the matter 
at largo explained. (Kanhaiya Lal and Ken . 
dall, A.J.Cs.) 8ARUP Chand v. Mussammat 
PANI. 37 1.0. 198 = 19 0,0. 240. 
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EYIDENCE AGT {I of 1672), S. 113-Exe¬ 
cutor. 

Executor. 

-S. 115— Exe$utor — Trustee—Executor 

cannot set up title adverse to the testator. 

No person who has aocepted, the position of 
exeoutor or trustee under a will aDd acquired 
property in that capaoity can be permitted to 
assert an adverso title thereto on bis own behalf 
until he has obtained a proper disoharge from 
the trust with whioh he bad olothed himself. 
[Lord Macnaghten.) 8R1NIVASA MOORTHY 
v. VENKATaVABADA aiyangar 
34 Mad 257 = 13 0 W N 741 = 8 A.L.J. 774 = 
13 Bom. LR. 320 = 11911) 2 M.W.N. 375 = 

14 G.L J. 64 = 21 M L J. 669 = 
lll.C. 447 = 10 M.L.T. 263 (P.O.). 
[Affirming 29 Mad. 239 = 16 M LJ. 238 = 

1 M.L.T. 71.] 

-S. 115 — Executor — Legatee — Heir-at- 

law. 

As between the testator on the one hand and 
the legatee or the exeoutor on the other, there 
ie no estoppel. Nor is the heir-at-law of a 
testator raiyat estopped from questioning the 
transfer of a holding made by a will. 12 
C.W.N. 1036, not Poll. In every case of gift, 
the dootnnu of estoppel does not apply as 
betweeq donor and donee. (Mookerjee and 
Deachcroft. J J.) amulya Ratan Barkar v. 
TABINl NATH DAY. 42 Gal. 284 = 

18 C.W.N. 1290 = 27 I.C. 233 = 21 O.L.J. 18/ 

Execution Sale. 

-8.113 —Execution sale — Decree-holder 

jailing to mention incumbrance in sale procla¬ 
mation — Effect. 

Where the execution application asked for a 
sale of property subjeot to a mortgage in fhe 
deoree holder’s favour but by some mistake it 
was omitted in the sale proclamation and there 
was nothing to show there was any misrepresent- 
ation, no estoppel arisos. (Mears, C.J- and 
Banerjee, J.) Ram 8arup v. Bharat Singh 
42 All. 703 = 64 1.0. 7d3 = 19 A.L.J. 744 

• 

-S. 118 — Execution of decree—Estoppel 

to appeal. 

Execution of a deoree has never been held 
to estop the decree-holder from appealing from 
it so far a3 it is against him. (Krishnan and 
Venkatasubba Rao, JJ.) Tadepabej Bubba 
rao Garu v. Sri Babasu Bcchi 8arva- 
RAYUDU. 44 M L J. 634 = 18 L.W. 01 = 

(1923, M.W.N. 333 = 1923 Mad. 933. 

-8. 113 — Execution sale — Subject to 

mortgage—Rights of auction purchaser. 

In a sale in execution of a rent decree obtain¬ 
ed by the mortgagee, the purobaser gets the 
right and interests of the mortgagor if he knew 
of the mortgage at the time of purobase. The 
mortgagee oan enforce his right against auetion- 
purohaser, who knew of the mortgage at the 
time of purchase. ( Richards , C.J. and 
Raflque, J.) Nanak Ohand v. Chameli 
KUNV fAB. 17 A.L.J. 288 = 60 I.O. 777 = 

1 U.P.L R. (H.G.) 27. 


EYIDENCE ACT (I of 1872), S. 118—Exe¬ 
cution 8ale. 

- S. 113— Execution sale—Continuation 

—Objection that property is not saleable. 

Held, that defendant having allowed the 
auotion sale to take plaoe without objeotion 
and that sale having been confirmed, it became 
conclusive as between the parties and the 
purchaser aoquired a vested interest in the 
property sold and the defendant was preoluded 
from questioning the validity of the sale and 
the title of the purchaser on the ground that it 
was exempt from attachment. ( Banerji and 

Ryves, JJ.) Laea Ram v. Thakur Prasad. 

40 All 680 = 47 1.0. 947 = 16 A.L J. 691. 

-8 . 113— Extoution sale—Mortgage. 

A person bringing properties to an execution 
sale without disolosing a mortgage of his own 
on the property oannot set it up afterwards 
against the purohaser, il the latter had no 
notice of it. ( Chamitr and Pxggotl, JJ.) 
Ganesh v. BABU Ram 37 All. 72 = 

26 I.C. 427 = 13 A.L.J. 9. 

-S. 113 —Execution safe— Mortgage deed 

notified at sale—Purchaser it can plead that 
the deed was fictitious—Estoppel. 

A decree-holder purohaser at an execution 
sale can plead that a mortgage-deed notified at 
suoh sale is fictitious unless there was some 
act, declaration or omission on bis part whioh 
operates as an estoppel. 28 A. 418, Foil. 

(Griffin and Rafique. JJ.) JAIRAJMAB v. 
RADHAKISHAN. 33 All. 237 = 20 I C. 182 = 

11 A.L J. 887. 

-S. 119 —Execution sale — Occupancy 

holding—Mortgage—Fixed rate tenure—Suit 
and sale—No objection. 

An oooupanoy tenant mortgaged bis holding 
to the Zemindar describing the holding as a 
fixed rate tenure. In exeoution of a decree, 
on the mortgage, the holding was purchased 
by a stranger. No objeotion was raised either 
in the suit or iu exeoution that the holding 
was an oooupanoy holding. Held, that sub¬ 
sequently the judgment-debtor tenant could 
not say that it was an oooupanoy holding and 
not transferable. [Tudball and Chamier, JJ ) 
asghar Hussain v Pajl, ahir, 

34 All. 638 = 15 I.C. 227 = 10 A.L.J. 66. 

- 8 119 — Execution sale—Purchaser 

subject to mortgage—Estoppel affecting mort¬ 
gagor—Purchaser if bound. 

A purchaser at an execution sale is bound by 
the same rule of estoppel as the judgment- 
debtor and consequently he oannot dispute the 
validity of a mortgage as the mortgagor him¬ 
self is estopped from questioning. 22 G. 909 i 
10 O.L.J. 150 ; 21 G.L J. 441, Rei. (Mookerjee 
and Cuming. JJ ) Nanda LaB AGBANI v. 
Jogendra Chandra Datta. 

36 O.L.J. 421 = 1923 Cal. 83. 

-S 119— Execution sale — Decree-holder 

allowing sale advertisement in a particular way. 

A rent decree-holder allowing a sale adver¬ 
tisement in execution of his decree to be drawn 
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up in a particular way, i.e., as Mokarari, 
cannot be allowed to repudiate it afterwards 
and plead that the purchaser has bought 
something different from what was advertised 
for sale. The estoppel would not affect the 
landlords who were not parties to the suit. 
(Coxe and Ray, JJ.) KHIRODE CHANDRA 

Ghosh v. Janki Das Janup. 20 I.C. 753. 

-— S 113— Execution sale—Incumbrance 

—Omission to notify. 

The decree-holder, who must notify before 
the sale all encumbrances on the property 
about to be sold, cannot subsequently 6et up, 
against the exeouticn purchaser, a seoret 
enoumbrance in his own favour. The principle 
of estoppel does not apply to the case ol an 
exeoution-purchaser of a homestead land under 
a ghattval in a sale held under the Publio 
Demands Recovery Aot, whore the land was 
described as rent-free in the sale certificate. 
The plea of estoppel proves unsustainable. 
(Mookerjee and Beachcroft, JJ.) PROSANNA 

Kumar Murherjee v. srikanta. 

40 Cal. 173 = 17 O W N. 137 = 16 I C. 363 = 

16 C.L.J. 202. 

---S. llfl — Execution sale — Purchase 

subject to mortgage—Purchaser can dispute 
mortgage. 

Where a person purohasos property eubjeot 
to a mortgage, bo is not by that sole faot 
estopped from disputing the validity of or the 
consideration for the mortgage. But if tho 
mortgagee has boen thereby induced to suffer 
some detriment or if he foregoes a portion of 
his money then the purchaser may bo estopped 
from disputing the mortgage. ( Ratligan , C J. 
and Martineau, J.) Bala Prasad v. 8ujan 
8INGH. 49 I C. 997 = 28 P.W.R. 1919. 

-— * ■ 8. 118 —Execution sale — Decree-holder 

selling his own properties by mistake —Purchase 
in execution—Subsequent sotting aside the 

sale. 

Whero in execution of a money deoroe the 
deoroe holder under a bona fide mistake brought 
to Bale cortain of his own properties as those of 
his judgment debtor and tho sale was confirm¬ 
ed and delivery of possession was made to the 
purchaser. Held that the dooroe-holder was 
eatoppod from setting up his own title to the 
properties as against the auotion-purobaser not¬ 
withstanding the faot that his mistake was a 
bona fide one. 20 C. 296, Poll. ( Ayling , O.O.J. 
and Odgers, J.) Ramaswami Konan v. 
Kulandaivelu Pillai, 18 L W. 272 = 

(1022) M.W.N. 121=1922 Mad. 63. 

-8. 113 — Execution sale — Incorrect 

tlatement in proclamation—Knowledge — Omis¬ 
sion to object. 

Where a judgmont-debtor does not raise any 
objeotion to an inoorreot statement in the sale 
proclamation he fails in hie duty to the Oourt 
and he is estopped from complaining of any 
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irregularity resulting from an erroneous state¬ 
ment which he would have oorrected. This 
rule will not apply if the judgment-debtor was 
not aware of the faots, ( Benson and Sundara 
Aiyar, JJ.) Raja of Kalahasti v. Maha¬ 
rajah OF Venkatagiri. 38 Mad 387 = 

14 M.L.T. S20 = Q1 I.C. 389 = 

25 M.L J. 198. 

-8. 113— Execution sale — Judgment- 

debtor—Objection. 

In executing a maintenance deoroe, the 
decree-holder applied for sale of certain proper¬ 
ties alleging that, they were liable to bo sold 
UDder tho decree. The judgment-debtor did 
not object to the sale. On a subsequent similar 
application the judgment-debtor raised the 
objeotion. Held, that he cannot now be heard 
to say that the decree does not direct the sale 
of property made liable for maintenance. 
(Munro and San/car an Nair, JJ.) KONDAMA 
NAIDU V. VISALAKSHI. 10 I.C. 632. 

- S. 115 —Execution sale—Approbate 

and reprobate—Judgment-debtor estopped from 
impeaching. 

A party oanuot take the benefit of a tran¬ 
saction and at the same time repudiate it when 
the transaction is one aud indivisible. Where 
the property of a judgment-debtor is sold in 
execution of the decree and the proceeds go in 
satisfaction of the deoreo and the judgmont- 
debtor accepts tho payment of the deoree, ho 
oannot impeach a part of the Bale. (Mittra, 
AJ.O.) ANNAPURNABAI V. RAM CHANDRA. 

43 I.C. 178. 

-S. 118 —Execution sale—Property sold 

as that of one judgmont-dfbtor — Others' acquies¬ 
cence with knowledge —Effect. 

Where in execution of a decree against several 
persons, a certain property was attached and 
sold as that of one of the judgment-debtors, 
and the others though they had knowledge of 
the proceedings and were present at the sale 
raised no objections whatever and even allowed 
the sale to bo confirmed. Held, in a subse¬ 
quent suit by them against the auotion- 
purohaeer for possession on the ground that they 
had an interest in the property, they were 
estopped by their oonduot at the sale and even 
subsequently by allowing tho sale to be con¬ 
firmed. 10 I.A. 25 and 15 I,A. 171, Ref. to. 
(Lyle, A. J C.) ABDUL RAZAQ v. MUHAMMAD 
HajjaN. 9 O.L J. 131 = 1922 Oudh 11. 

-8. 118 —Execution sale — Judgment- 

debtor — Decree amount—Omission to object. 

There is no estoppel aRainefe a judgment- 
debtor by his acknowledging the deoretal 
amount, unless it is shown that he knew the 
details of the amount. Tho judgment-debtor 
can subsequently plead that the amount was 
less. ( Kanhaiya Lai, A.J.C.) Delhi LONDON 
BANK, LTD. v. RAM RATAN. 32 I.C. 784 = 

2 O.LJ. 111. 
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~ S. 115 —Execution sale—Omission- 

Charge not notified in sale proclamation — 
Effect of. 

A party to a suit who having a oharge or 
oncumbraace on the property in suit ordered 
to be sold, fails to have that oharge or eooum- 
brance notified in the sa'e proclamation, is 
estopped from subsequently netting uo his lien 
against the auotion-purcti».-«*c. The doctrine 
of estoppel oannot be said to rest absolutely 
upon any notice of duty on the part of tbe 
person sought to be estopped. And the word 
omission ’ used in 8. 115 does not mean 
merely an omission to perform euoh a duty a6 
is prescribed by law. < Lindsay , J C.) MANIK 

Ram v. Ram autar. 27 i.c. 611 = 

2 O.L.J, 22. 

-8. 115 —Execution sale—Sale on subse¬ 
quent mortgage—Prior mortgagees if bound to 
gel their mortgages notified at the time of 
sale. 

There is no duty od prior mortgagees to get 
their mortgage liens notified in a sale in 
execution and no estoppel oan arise as against 
the auction-purchaser by reason of suoh non¬ 
notification. 36 C. 323, Dist. < Lindsay , J.C.) 
Kifayat Uldah v. Mahabib Prasad. 

24 I.C. 2 = 1 O.L.J. 175, 

. US Execution sale — Purchase 

subject to mortgage. 

An auot ion-purchaser of property subjeot to 
a prior mortgage is estopped from denying the 
validity of the mortgage on the grouud of 
failure of consideration or undue influence ; 
but, if he merely buys au estate whioh is under 
mortgage but does not take it subjeot to the 
enoumbrauoe, he oan impeaoh the validity of 
the mortgage. Where property is sold in 
aooordanoe with a deoreo for sale the purchaser 
oaunob raise a plea of ^priority in respeot of a 
mortgage, not sec up by the mortgagee in his 
suit for sale. (Lindsay , A.T O.) Ramkumar 
v. Dwaraka Prasad. 19 I G. 5=15 O.G. 211. 

■S. 115 —Execution sale. 

Where judgment-debtor, in spite of notice of 
the date of settling the sale proclamation being 
issued to him, fails to attend, he is estopped 
from subsequently challenging the valuation. 

(Mullick and Bucknill, JJ.) Mahadeo 
Singh v. Dhobi Singh. 

1923 Pat. 281 = 4 P.L.T. 721 = 
2 P. 916 = 1924 P. Ill, 

-S. 115 —Execution sale— Objection to — 

Consent to attachment before judgment. 

A judgment-debtor is not estopped from 
objeoting to the validity of an ezeoution sale 
on the ground that the property is a non- 
transforable oooupanoy holding merely beoause 
he consented to an order of attaohment before 
judgment of tbe property. The attaohment 
merely prevented an alienation and the 
judgment-debtor by consenting to it merely 
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fettered his right to deal with the property. 
iRoa and Jwala Prasad , JJ.) BOCHAI 
Mahton V. ISRIJAJI. 47 I.c. 29- 

3 Pat. LJ, 18ii 

Fraud. 

-S. 115 —Fraud. 

Where there is false representation of owner¬ 
ship of land by a mortgagor and the mortgage 
is unaware of false title the mortgagor oanno 
take advantage of h:s own fraud. (Rafigu 
and Piggotl, JJ.) SAIYID MUHAMMAD v 
PUBSHOTAM 8ARAN. 1922 All. 231. 

-8 . 115 —Fraud— Advantage from. 

Estoppel and the above equitable rule are 
quit© different. The former is no more than 
a rule of evidence, and it3 operation hardly 
extends to caees falling under the above equit¬ 
able principle. The applicability of the maxim 
depends on the question whether any fraud 
was oommitted at all by the person aDd on tbe 
question whether any advantage was derived' 
by him by the fraud assuming constructive 
fraud on his part. (Beaman and Heaton , JJ.) 
MOTI RAIJI t;. LalDAS JlBHAI. 

41 Bora. 93 = 37 I.C. 915 = 18 Bora. L.R. 91*. 

Illegality. 

---S. 118 — Illegality — Procedure — 

Parlies agreeing to abide by result of local 
inspection by Munsif. 

Where parties agree to abide by the result 
of a looal inspection by the Munsif. the 
Munsiff made the inspeotion and left a note 
thereof on the basis of which his successor in 
office deoided tbe oase, it was bold that the 
trial was not a good one and that the parties 
were not estopped from questioning the 
validity of the same. (Banerjee, J.) KiSHaN 
Narain v. Ram Bakhsh. 22 10.51 = 

12 At J. 48. 

Inconsistent Pleas. 

-S. 115 — Inconsistent pleas—Different' 

litigation. 

Plaintiff was pstopped by his own proceeding 
in the arbitration wherein he reoeived his full 
half of tbe properties belonging to his father 
upon the footing of the exolusion of the mother 
from olaimiug a share therein through his 
mother. (Lord Dunedin. J.) MAH 01 IED WALI 

Khan v. Muhammad Mohi-ud-din Khan. 

11 L.W. 421 = 21 C W.N. 331 = 
(1920) M.W.N. 189 = 27 ML. J. 201 = 

58 1.0. 843 = 2 U.P.L R. (P.O.) 48 (P.C ). 

-8 . 118 —Inconsistent pleas—Prompt 

and deferred dower. 

Where a Mahomedan husband in a suit by 
his wife, to recover from him the prompt 
portion of her dower, contended that the whole 
of the dower settled was deferred. Held, in a 
seoond suit by the wife to recover the deferred 
portion that be was estopped from raising the 
contention that the whole dower was prompt 
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id view of his defeooe in the prior suit. 

(Sir John Edge.) Parbati v. Muhammad 
MUZAFFAB ALI KHAN. 31 All. 289 = 

(1912) M.W N. 417 = 11 M.L.T. 316 = 
9 A.L.J 450 = 13 C.L.J. 468 = 
14 Bom. L R 460 = 23 M.L J. 11 = 
16 I.C. 196=16 C.W.N. 913 (P C.). 

[On appealfrom29 All. 640 = 17 A.W.N .221 = 

4 A.L.J. 321.] 

-S. 115 — Inconsistent pleas—Juris- 

diction. 

Where in a previous suit (or ejeotment 
brought in a Revenue Court, tbo suit was 
dismissed ou the objection of the defendant as to 
the jurisdiction and the plaintiff was direoted 
to bring his suit in the Civil Cour6, it is not 
open to the defendant to plead that the suit, 
when, brought in the Civil Court, was not 
maintainable. (Chamier, J.) ABDUL Qayum 
v. Pida Hussain. 30 I.c. 551 = 

13 A.L J . 831. 

-8. 118 —Inconsistent pleas—Effect of. 

In a suit for ejeotment in a Civil Court, 
defendant pleaded that he was an agricultural 
tenant, upon which the Munsif actiDg under 
8. 202 of the Agra Tenanoy Aot direoted defend¬ 
ant to establish his plea in a Revenue Court 
within time. On default being made, the 
suit was decreed. The 6uit was dismissed by 
the appellate Court which found that delt. was a 
tenant of pifl. and that do notico of the termi¬ 
nation of the tenanoy had been given to him 
under 8. 106 of the T. P. Aot. Held, that 
it was not open to the lower Appellate Court 
to find as it did having regard to the pleading 
of the defendant. (Piggott, J.) Narayan 
8ARUP v. NANDA. 28 I.C. 868 = 

IS A L.J. 249, 

——8. 113— Inconsistent pleas — Execution 
proceedings. 

In execution of the deoree, the deoree-holder 
applied for sale of two mortgage-bonds, and the 
judgment-debtors (being representatives of the 
deoeased debtor) prayed for timo to pay the 
deoree amount and the Court granted him and 
struok of! the execution application. Subse¬ 
quently when the deoree-holder applied for the 
same relief, the judgment-debtors contended 
that the mortgage-bonds were their own pro¬ 
perty and oould not be sold under the deoree. 
Held, that the noither res judicata nor estoppel 
barred the objection. 4 A L J. 400, Foil. ; 31, 
O. 822; 26 W.R. 44 ; 88 C. 122; 24 A. 138 
Diet. ( Karamat Hussain. J ) RAM Chandar 
S lNGFI v. PUTTU LAL. 11 I.C. 980 = 

8 A.L J. 814. 

-8. 118 —Inconsistent pleas—Suit for 

dower—Prompt and deferred. 

Where in a previous suit toe part of the 
dower as prompt, the plea had beeD raised that 
the whole was deferred, Held, that in a subse¬ 
quent suit it oannot be pleaded by the deft’s, 
representative in interest that the whole was 
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prompt. (Stanley, O.J. and Banerji, J.) 
Umda Begam v. Muhammadi begam. 

33 Alt. 291 = 9 1.0. 200 = 8 A.L J. 27. 

- S. llS—InconsisUnt pleas—Not to be 

taken. 

A party litigant oannot be permitted to take 
up inconsistent positions to the detriment of 
his opponent. 27 O.L.J. 536; 5 C.L.J. 95, 
Ref. ( Mookerjee and Panion, JJ.) Bama 
CHARAN CHAKBAVARTI V. KlSHORE MOHAN 
Kay. 33 O.L.J. 68 = 19<J2 t Cal. 114. 

-S. 115 — Inconsistent pleas —Landlord 

and tenant—Settlement record. 

When an alteration in the reoord was made 
by tbo settlement authorities upon the joint 
application ol a landlord and tenant, the 
latter is precluded from contending that the 
order was made without jurisdiction and is not 
binding upon him. 9 All. 191, Ref. (Mooker¬ 
jee and Carnduff, JJ.) Ram PraSAD Nara- 
YAN V. DAUD DUBJI. 53 I.C. 39 = 

30 0 L.J. 1. 

-8. 116 —Inconsistent pleas — Parties 

not allowed to take. 

That parties should not bo allowed to take up 
inconsistent positions in Court to the detriment 
of their opponents is an elementary prinoiple. 
of justioo aud equity. A defendant oannot be 
allowed to defeat the olaim of the plaintiff on 
proof (h*t, oontrary to their previous allegation 
a deoree for reoovery of possession might aud 
should have been made in favour of the plaintiff 
in the previous suit. (Mookerjee and Beachcro/l, 
JJ.) Girishchandra Bit v. Bepin Behari 
Khan. 44 I 0. 169= 27 C.L.J. 535. 

-S. 113 — Inconsistent pleas — Incumbra- 

ancer involving purchaser in litigation. 

An inoumbrancor who, by disputing the title 
of the purchaser of the bolding at a oew Bale 
is responsible for the delay iu the issue of 
notices to annul the incumbrances oannot be 
allowed to say that the title under which the 
purchaser claimed to issue the notices was 
perfected on the date of aotual sale and not on 
confirmation. 10 C.L J. 640, Foil. (Chatlerjee, 
J.) Gobindchandra Lala v. Tara Pada 
Bhattacharjee. 9 i.c. 603. 

-8. 113 —Inconsistent pleas—Estoppel 

by conduct. 

A plaintiff who has objeoted to the admisei 
bility of a certain dooument in a previous suit 
by the defendants and has practically com¬ 
pelled them to withdraw tbeir previous suit, is 
estopped from asking the Court to grant him 
a declaratory deoree upon basis of that very 
agreement. (Ratligan and Chevis, JJ.) ALAM 

Shah t>. Nurzaman shah. 

63 P.W.R. 1913=18 I.C 804 = 

114 P.L.R. 1913. 

-8. 113— Inconsistent pleas—Appeal. 

A female after olaiming inheritance in the 
lower Courts as the daughter’s daughter of the 
penultimate male holder is not estopped on 
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appeal from taking up a different position and 
claiming as the 9ister of the last male holder. 
134 P.R. 1907, Foil. (Johnstone and Shah 
Din, JJ.) Ishar Kuar v. Raja 8ingh. 

29 P.R. 1911 = 9* P.L R. 1911 = 
9 1 0. 608=124 P.W.R. 1911. 

-S. 113— Inconsistent pleas. 

The position 6aken up iu appeal, by a liti¬ 
gant 6bould be oousisteut with that relied on 
by him io the lower Court. {Arthur Reid, O.J.) 

Nawab Khan v. Yatam. 2 P.W r. 1911 = 

9 I.C. 36 = 15 P L.R. 1911, 

-S. 115 -Inconsistent pleas — Small 

cause—Original side. 

, The defendant objected that the Small 
Cause Court had no jurisdioticD, whereupon 
the District Muneit returned the plaint to 
the ordinary side. Against the deoree of the 
Munsif there was an appeal to the Subordi¬ 
nate Judge. Against the appellate order of 
the latter, a revision petition was filed in tho 
High Court and plaintiff raised the objection 
that the suit wa3 of a small cause nature and 
that no appeal lay to tho Subordinate Judge. 
Held, that the plaintiff was estopped from 
raising the objection, i Oldfield and Seshaqiri 
Aiyar, JJ.) AIYATHURAI PlLLAI v. Gnana- 
PRAKASA ODAYAR. 52 1. 0.829. 

1 — 8. 115 —Inconsistent pleas—Litigants 
not allowed to set up, 

The mother of the last Hindu owner filed a 
suit lor a declaration of the invalidity of an 
alleged adoption made to him. The mother 
died and the reversioners, the preheat plaintiffs 
applied to bo brought on reoord as her legal 
representatives aod to oontinue the suit, Tho 
application was dismissed on the objection 
raised '07 the present defendant. The preeent 
plaintiffs thereupon brought a fresh suit. 
Held, that the defendant was estopped from 
contending in the second suit that the decision 
in the previous Puit was erroneous, that the 
plaintiff’s proper remedy W38 to oontinue the 
first suit and that the second suit was barred 
inasmuoh as the first suit had abated. 
17 M.L.J. 314 and 22 Mad. 394, Ref. ( Apling 
and Krishnan, JJ.) ARUNACBABAM Pilgai 
v. VblIjAYA PlLIiAI. 28 MLT 380 = 

32 I C 463 = 9 L.W. £45. 

8* — Inconsistent pleas —Legal 

pleas. 

Per Sadasiva Aiyar, J.. Quaere —Whether 
the prinoiple that a party ought not to be 
allowed to take up inconsistent positions in 
pleadings in two Buocessive proceedings involv¬ 
ing the same question of rights oan be 
availed of as regards pleas based on a pure 
abstract question of procedure law. 17 M.L.J. 
314 ; 27 A. 544, Ref. to. Quaere .—Whether 
even assuming that the dootnne oan be availed 
of in suoh oases its effect is to entitle the party 
taking the first or infruotuous prooeeding to 
the deduotion of the time taken therein for 
the purpose o£ oalculating the limitation 
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period fo* the seoond prooeeding. (Sadasiva 
Aipar and Spencer, JJ.) ABDULL KOYA v. 

Kallupurath Kanaban. 33 M.L.J. 463 = 
6 L.W. 696 = 43 I.G. 6 = (1917) M W.N. 822. 

-S. 115 —Inconsistent pleas — Trial 

issue—Evidence of custom. 

That the defendant does not objeot to a 
witness setting up a cuetom is no bar to his 
objecting to another witness giving evidenoe 
at a later stage. When parties have inter¬ 
preted an iesue once in a narrower eense they 
oannot insist on a wider interpretation at the 
nert 9tage of suit but they may oontest this oase 
on suoh wider interpretation. 35 C. 232 (P.C.), 
Dist. Where an issue is ambiguous and a party 
once relies on a narrower interpretation he 
cannot subsequently be allowed to contend 
that wider interpretation is applicable. Suoh 
contention at an early stage may be allowed. 
Though a party does not object to one witness 
giving evidence cf custom, he oan object to 
another witness. (Wallis, O.J. and Srini¬ 
vasa Aiyangar. J.) Naicker v. Kamalu 
AMMAL. (1915J M.W N. 968 = 2 L.W. 1214 = 

19 M.L T. 296 = 31 I.G. 833 = 

30 M.L.J. 431. 

—-S. 115 — Inconsistent pleas — Construc¬ 

tion of decree. 

Where the Court ha3 construed a deoree in a 
particular manner and tho deoree has be6n 
enforoed, the parties shall be estopped from 
claiming that it should beoonetrued otherwise. 
(Seshagiri Aipar and Kumaraswami Sasiri, 

JJ.) Lodd Govinda doss v. Rajaii ofKar- 
VET Nagar. 30 1 0 357 = 29 M.L.J, 219 

-S. 115 — Inconsistent pleas — Rule 

against. 

Tho rule that a party should not be allowed 
to take up inconsistent positions applies only 
whore a party seeks to defeat his opponent by 
successive inconsistent positions or having 
obtained a booefi6 by adopting a position he 
afterwards tries to assume a different and 
contradictory position while retaining the 
advantage pained by his former position. 
(Benson and Sundara Aipar, JJ,) VELU- 
SWAMY NAICKER v. BOMMACHI NAICKEB. 

14 M L T. 229 = 28 M L J. 324 = 
(1913) M.W.N. 776 = 21 I.C. 219 = 

5 L.W. 299. 

-S. 115 —Inconsistent pleas—Section 

not exhaustive. 

The seotion is not a complete statement of 
the whole law of estoppel. If a person without 
mistake takes a particular position in litigation 
he cannot be allowed to change that position 
and th9 principle will still apply in another 
suit growing out of the judgment of the first. 

(Wallis, J.) Chotta Kbishnaswai** 

OHETTY t>. SITARAMA CHETTY. 

23 M.L.J. 333 = 17 I.C. 813 = 
(1912) M W.N. 967. 
[On appeal from 2! I.C. 24 = 38 Mad. 374 = 

25 M.L.J, 264.] 
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-S. 115— Inconsistent pleas — Party 

added on his own motion if can claim exonera¬ 
tion . 

A persou, wbo is, on his own motion or 
without objection impleaded as a party to a 
mortgage suit, cannot, after an adverse decision 
is given against him, undo its effeot by plead¬ 
ing that he is an unnecessary party and that 
he ought to be permitted to retire from the 
suit. {Mitra, A.J.C.) ADAM KHAN v. DATTA 
Ram. 47 1.0. 336. 

-S. 113 —Inconsistent pleas—Rule when 

applicable. 

Before applyiug the rule of estoppel, it is 
neoeesary to show that a previous inconsistent 
statement affeoted the result of that litigatiou. 
A person therefore who was uot a proper patty 
to a litigation is not estopped from subsequent¬ 
ly .pleading something inconsistent with a 
statement made by him in the course of the 
former litigation. ( Mittra , A.J.C.) RAGHU- 
NATH v. BHBOLAD. 39 1.C. 849 = 

13 N L.R, 69. 

-8. 113 —Inconsistent pleas—Remedy 

by execution or by suit. 

Whero a party objeots that a claim in a suit 
is barred by S. 47. Civ. Pro. Code and the 
objeotiou is allowed, he oannot, in a subsequent 
application, for execution, set up that the 
remedy is by a 6uit. A suitor should not bo 
allowed to take up a position inconsistent with 
that on whioh he has succeeded in defeating a 
olaim in a previous proceeding brought to 
enforce it. ( Kanhaiya Lai and Daniels , 

A.J.Cs.) Basti Begam V■ Bajjad Mirza. 

47 I.C. 868 = 21 0 G. 188. 

-S. 113 — Inconsistent pleas—Identity 

of land . 

A party who asserted, all along that the 
lands could be identified, oannot turn round 
and assert the oontrary on appeal after 
judgment was givon against him by tbe Court 
below. (Adami and Ross, 3 J.) Chulai Mahto 
v, Burendra Nath Chatterjee. 1 P. 73 = 
3 P L.T. 17 = 23 Or. L J. 132 = 1922 P. 224. 

-B, 118 —Inconsistent pleas — 8uit for 

rent —Subsequent denial of tenancy. 

A porson who successfully sues another for 
rent cannot subsequently be heard to impugn 
that the deft, was a tenant. (Das and Buck- 
nill, JJ.) JITAN Mahton V. Lala Bhagwan 
Bahai. 31 1.0. 262 = 2 P L.T. 780 

-8. 113— Inconsistent pleas—No estop¬ 
pel—If \only applying facts established at a 
trial. 

There is no soopo for the application of the 
principle of ostoppel by reason of inconsistent 
positions where the plaintiff is only applying 
the law to the faots established at the trial, 
though he failed to prove what he oame to 
prove. ( MullUk, J.) BANKET BEHARY Lal 
». BHAGWANDAS MARWARI. 34 1.0. 897. 

Vol. Ill—82 


EVIDENCE ACT (l of 1872), 8. 113-Judg¬ 
ment. 

-— S. 113 —Inconsistent pleas—Acceptance 

of specific share in preliminary decree — Sub¬ 
sequent attempt to show its incorrectness — 
Whether estopped. 

In the preliminary deoree a person aooepted 
a speoifio share at the proper time. Held that 
he could not be permitted to show its incorrect¬ 
ness at the olose of the oase. (Pratt. J.C. and 
Crouch, A.J.C.) SIRDAR KHATUN V. MURAD 
ALI. 34 I.C. 928 = 9 S L R. 218. 

-8. 113 -Inconsistent pleas—Jurisdic¬ 
tion. • 

A defendant will be barred from raising the 
question of jurisdiction when the case is 
transferred to the higher Court according to bis 
objeotiou in tbe lower Court. (Pratt. J.C. 
and Crouch, A.J.C.) KHAITOMAL LaLCHaND 
v, Fateh Mahamed. 32 I.C. 629 = 

9 S L R. 104. 

-S. 115—Inconsistent pleas. 

Where the defendants ejeoted plaintiff from 
the house she was occupying on the ground 
that it was not the family residence, they can¬ 
not deny her right to a residence in the family 
house in a subsequent euit by her for a right 
of residence. (Pratt, J.C. and Crouch, A.J.C.) 
LADHIBAI V. ISARMAli. 29 I.C 23 = 

8 a L R. 306. 

Judgment. 

-8. 118— Judgment—Award—Estoppel. 

There was an agreement to partition pro¬ 
perty by arbitration, between two Mahomedau 
brothers. Tbe award of the arbitrators was 
deoreed by the Court. The award contained 
the terms that both had to contribute to their 
mother’s maintenance, for exolusion from 
inheritance in her late husband’s property. 
In a claim by one of the brothers after their 
mother’s death, to her property, it was held 
that, by bis aooeptanoe of the award, he wa9 
estopped. (Lord Dunedin.) MAHOMED WALI 

Khan v. Mahomed mohi ud-din khan. 

24 C.W.N. 321 = (1920. M.W.N. k 189 = 
11 L W. 421 = 27 M.L T. 204 = 
88 I.C 843 = 2 U.P.L.R, (P.C.j 43 (P C.). 

-8. 113— Judgment — 8*ope of estoppel. 

A judgment operates as estoppel as regards 
all the findings esseutial to sustain tbe judg¬ 
ment. If in a suit a question is raised by the 
pleadings and argued and if both parties invoke 
the opinion of the Court thereon, tbe judgment 
of the Court is not then ultra vires simply an 
issue, whioh striotly oonstrued, embraces tbe 
whole of it. (Mookerjee, A.O.J. and Fletcher, 
J ) MlDNAPORE ZEMINDARI CO. V. JOGEN- 
DRA Kumar. 02 10. 491 = 33 O.L J. 186. 

-8. 113 —Judgment — Res judioata— 

Claim suit—Decision in — Auction-purchaser. 

If a olaim suit under O. 21, R. 63, O.P.O , 
is decided against the olaimant and the pro¬ 
perty iB sold in auotion the deoision operates 
as an estoppel against the olaimant in a 



499 


50(? 


CIVIL DIGEST, 1911—1923. 


EVIDENCE ACT (I of 1872), S. 115—*adg- 
meat. 

subsequent suit. 36 M. 141, Rel. (Jenkins, C.J. 
and Mookerjee, J.) Peari Mohan v. 
Durlavi Dassya. 19 G.L.J. 441 = 

20 I.C. 815 = 18 C.W.N. 934. 

-S. 113 —Judgment —Findings in. 

The soope of an estoppel is Dot restricted to 
the judgment but extends to all faots in it and 
the judgment operates a3 estoppel for all the 
findings essential to sustain the judgment. 6 
C LJ. 621 at 631. Foil. (Mookerjee. J.) 
PANCHU V. OHANDRA KANTA. 12 1.0.9 = 

14 0 L.J. 520. 

——-S. 113 — Judgment — Parties and 

privies — Creditor—Adjudiiation against debtor. 

A creditor is bound by an adjudication 
against his debtor on his title to property in 
the absenoe of fraud, oollusion, etc. It is not 
neoessary that the adjudication should have 
been on the merits. It is enough if the 
efleot of the adjudication is to effectually 
deprive the debtor of his right to the property 
so long as the judgment stands. 33 M. 167 ; 36 
M. 141; 29 M L.J 559, Foil. (Seshagiri Aiyar 
and Moore, J J.) RahIM-UN NISSA BEQam v. 
SRINIVASA AIYANGAR 38 M L J. 266 = 

54 I.C. 563 = 11 L.W. 1S9, 

[Recently overruled by Full Bench ; not 

yet reported.] 

--8. 118 —Judgment — Assignment of 

decree. 

Where one creditor files a suit to cancel an 
assignment as beiDg in fraud of himself, the 
judgment passed ie such a suit cannot be relied 
upon by another creditor (not a party to the 
said suit) as deciding upon his rights also. 
(Oldfield and Bakiwell, JJ.) ARUMUGA 

Mudaliyar v. Xrishnaswami Naiken. 

42 I.C. 498. 

[Compare 32 Mad. 483 = 
6 I C. 229=29 M.L J. 858 = 
53 I.C. 462 = 30 1.0. 962 = 43 Mad. 381.) 

-S. 118 - Judgment — Estoppel—Bind¬ 
ing on parties whose title is later in oriqin — 
Nullity—Jurisdiction. 

Whore a liok in the ohain of a party’s title 
oonsiets of a deoree of a Court of competent 
jurisdiction pronounced against the only person 
or persons who at the time of suoh deoree bad 
an interest whioh would entitle them to 
resist the plaintiff’s title no person whose 
olaim is subsequent in origin oan challenge 
that deoree or go behind it or challenge the 
plaintiff’s title as at that date on any ground 
whioh was determined by that deoree as a 
necessary step in its result. Per Srinivasa 
Aiyangar, J.:—It is open however to such 
party to show that the judgment is a nullity 
but the only ground on whioh a judgment as 
distinguished from a conveyance oan be 
declared a nullity is the want of jurisdiction in 
the Couit over the parties or the subjeot- 
matter. Where a judgment rendered after trial 
recognises the alienation of an office in the 
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presence of all the parties interested in 
questioning the same a straDger oannot question 
it on the ground that suoh alienation is against 
publio polioy. ( Coults-Trotter and Sriiiivasa- 
Aiyangar , JJ.) 8UPPA Bhattar v. SUPPa 
8okkaya Bhattar. 29 M L J. 558 = 

18 M.L.T. 402 = (1915) M.W N. 829 = 

80 I.C. 962 = 2 L.W. 1005. 
[Overruled in a recent decision by the Full 

Bench ; not yet reported.] 

-S. 118— Judgment—Revenue Court — 

Cosharers—Partition. 

A partition effaoted through a Revenue 
Court among the oo-sharers of a village creates 
a new title in eaoh oo-sharor to whom a share 
in the village is allotted and the parties will be 
precluded from subsequently setting up a title 
other than what they got at the time of 
partition. ( Lindsay , J.C.) JANG BAHADUR 
Singh v. Chandrej Singh. 41 I C. 171 = 

4 O.L J. 363. 

-S. 113— Judgment—Consent decree 

or order. 

A consent order raises an estoppel and so 
long as it stands, neither party can give the 
go-bye to it, though it contains clauses bad 
in law. ( Das and Ross. JJ.) RameshWaR 
Singh v. Hitendra Singh. 6 P L.J. 203 = 

62 I.C. 469 = 2 P.L.T. 268. 

-8. 115 —Judgment — Vendor . and pur - 

chaser—Sale. 

Where a vendor is a party to the impeaoh- 
ment of the purohaser’s title and the suit is 
deoreed against the purohaser, in a subsequent 
suit by the purohaser to reoover the purohaae- 
money, the vendor will be estopped from saying 
that his former admieeion was improvident. 
The purchaser not being at fault, the vendor is 
liable to refund the purchase money. ( Roe and 
Ali Imam, JJ ) BHATTU Ram v. GaNGA 
BASAD GOPE. 47 I C. 37 = 3 P. L J. 388. 

Laches. 

- S. 118— Laches—Sale —Agreement to 

reconvey after payment of the amount stated in 
the sale-deed- Redemption after a. long time • 

Where land is transferred to another by a 
sale-deed with an agreement to reoonvey after 
the payment of money stated on the sale-deed 
the vendor or bis transferee cannot redeem the 
land after a very long time when there is 
evidence to show that the vendor or his 
transferee treated the transaction hs a sale 
duriog all the time. ( Richardson and Shamsul 
Huda. JJ.) Nazir ali v. Collector of 
CHITAGONG. 67 I C. 681. 

-S. 115 —Laches — Limitation. 

The prinoiple of acquiescence by laohes does 
not apply where a statutory period of limitation 
is prescribed. ( Jenkins , O.J. and Woodroffe. J.) 

Osmond Beeby v. Khitish Chandra. 

41 Cal. 771 = 26 I.C. 284 = 18 C.W.N. 631 
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-S. 118— Laches—No estoppel. 

Mere delay in filing a euit does not amount 
to estoppel. (Scott Smith and Jones, JJ.) Bhag 
Mad v. bhagwan das. 12B p.w.r. 1917 = 

41 I.C. 686= 11 P.R, 1918 

-S. 118— Liches—Mortgagee's laches in 

suing, 

A mortgagee, ie not estopped from osserting 
hia rights by laobes iu suing- ( Johnstone and 
Rattigan, JJ.) alliance Bank v. Kahan 
SINGH. Ill P.W.R. 1914 = 216 P.L.R. 1914 = 

29 I.C. 856 = 4 P R. 1919. 

-8. 115— Laches—Long inaction. 

Inaotion for 11£ years does not estop a 
daughter from olaiming her property from 
her collaterals. ( Reid, 0 J. and Rattigan, 
J.) Buaditti v. Warin Singh. 

64 P.L.R. 1911 = 10 I.C. 819 = 

212 P.W.R. 1911. 

-S. 119— Laches—In filing suit — Effect. 

A bailor is not entitled to any damages for 
wrongful use, beyond getting the value of the 
goods, if be is guilty of long delay in filing 
the euit after issuing tbe notice of demand. 
{Fox, C.J. and Twomey, J.) Ebrahim AHMED 
Mehteb v. Samuel Bathalar. 

84 1.0. 297 = 9 Bur L.T. 224. 

Landlord and Tenant. 

-S. 115 — Landlord and tenant—Eject¬ 
ment. 

It in a suit for enhancement of rent the 
zemindar entered into a oompromiso stating 
that tbe teoanoy was a fixed-rate tenanov and 
describing oartain of itB inoidents without 
mention of the grounds in of. (d) of S 57 of 
the Agra Tenanoy Aot, ho is subsequently 
estopped from asserting that it was not a fixed 
rate tenancy but only an oooupanoy tenanoy in 
a suit for ejecting the tenant on the ground of 
bis transferring the holding by way of mortgage. 
{Holms, 8.M. and Campbell, J.M.) BHAGWAN 
SINGH v. DWaRKA Rai. 

29 1.0. 677, 

-S. 118 —Landlord and tenant —Eject¬ 
ment. 

Where a zemindar agreed not to eject his 
tenant so long as rent wa9 paid and in con¬ 
sideration reoeived a large amount of arrears 
due from a previous tenant, he is estopped from 
ejeoting his tenant so long a9 he paid rent. 
Buoh an agreement need not be in writing. 
{Holms, 8.M.) YU8UFUZZMAN v. BODHAN. 

29 I.C. 696 

-8. 115 —Landlord tenant—Rent, with' 

holding of. 

Where the entry in the Thakbuet kbasra has 
been made in fraud of the owner, the with¬ 
holding of the rent oolleoted by thikadar of the 
proprietor does not create an estoppel or 


EVIDENCE ACT ( S. 119-Land 

lord and Tenant. 

destroy the relationship of landlord and tenant. 
(Ameer AH). JAGDEO Narain SINGH v. 
Baldeo Singh. 3 Pat. L.T. 609 = 

86 C.L J. 499 = 49 I. A. 899 = 
32 M L.T. 1 = 2 P. 38 = 45 M L J. 480 = 

1922 P 0. 272 (P C ). 

-S. 118 —Landlord amd tenant—Status 

of parties. 

It is not open to the representatives of a lessor 
to prove that the status of tbe original lessee 
wa9 other than wbat was desoribed in the lea?e 
deed. (Mookerjee and Rankin, JJ.) Jswar 
Chandra Nath v. Gour Sundar Nath. 

1923 Cal. 608. 

- S. 115 — Landlord and tenant-Tenancy 

by estoppel. 

Where Government is the owner of lands, 
no question of estoppel can arise against tbe 
landlord so as to interfere with the rights 
of a subsequent grantee from tbe Government. 
{Sadasiva Aiyar and Spencer, JJ ) SWAMI- 

atha Mudali v. Sarvana Mudali. 

40 I.C. 581 = 33 M L.J. 370. 

-- 8. 118— Landloid and tenant—Tenant 

it can dispute landlord's possession—Grant by 
Government. 

A tenant wbo bas entered into possession 
under a lease from the landlord, is bound k to 
restore tbe landlord’s possession, before be can 
set up an independent title. Defendants took 
possession under a kanom deed from plaintiff 
aDd after exeoution of the kanom, plaintiff 
acoepted quit-rent paltahs from Government 
in respeot of some of the lands demised. Held, 
tbe arrangement between tbe plaintiff and 
Government do not take away the plaintiff’s 
right to possession, 28 M. 526, Ref. (Wallis 
and Ayling, JJ.) NARAYANA NiMBUDRI v. 
MAHAMMAD. 19 I.C. 844. 

-S 115- Landlord and tenant—Not 

permitted to derogate from his grant—Appli¬ 
cability of the principle. 

The rule that a person cannot be permitted 
to derogate from his own grant, is not of 
universal application and oertainly oannot 
apply to tbe oase of a landlord where, by a 
bona fide surrender by the tenant, be acquires 
statutory right of re-entry into the land which 
was originally dismissed in favour of tbe tenant. 

(Jviala Prasad and Ross, JJ. ) Ram Oraon v. 
DOMAN KALAL. 2 P. 898 = 4 P L T. 882 = 

1924 P. 100. 

- S. 119— Landlord and tenant—Rent 

decree—Purchase of property subject to second 
decree—Effect. 

A deoree-holdcr landlord who in exeoution 
of a rent deoree purchases tbe holding subject 
to liability for a eeoond rent deoree is not 
estopped from proceeding against other proper¬ 
ties in execution of the latter deoree. (Mullick 
and Macpherson, JJ.) JUGAL KlSHORE 
NARAYAN 8INGH V , BHATU MODI. 

1 P.L.R. 311 = 4 P.L.T. 640 = 2 P. 720 = 
(1923) Pat. 203 = 1923 P. 817. 
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-8. 113— Landlord and tenant — 

Silence of landlord—Conduct of lessee. 

Where the tenants knew perfectly well what 
their rights were and they were not deceived or 
enoouraged in any away, the more dilenoo of 
the landlord or his inaotion does not create an 
estoppel agaiost him. Further to create an 
estoppel it must also be shown that he was 
aware of what his rights were and that he had 
the power to prevent tenants from building. 

( Miller , C.J and Mullick, J.) BUDHAN Teli 
v. Madanmohan Lal. 3 P.L.T. 483 = 

1923 P. HI. 

--—S. 118— Landlord and tenant — Raiynti 

holding—Record as—Zerait by Collector—Co¬ 
sharers, estoppel. 

Where the plaintiff* who were co-3harers with 
the defendants allowed the Collector to record 
their raiyati holding as the zsrait land of the 
latter, held that a question of estoppel will arise. 
( Mullick and Atkinson, JJ.) BALADEO SAHAI 
V. BRAJNANDAN 8AHAY. 3 P.L.W. 266 = 

43 I C. 339 = (1918) Pat. 164. 

Licensor, 

-8. 115 — Licensor and licensee — 

Employees and contracting parties— Assignee 
or licensee of a right. 

The rule of estoppel applies also to employees 
and contracting parties generally who there 
fore, caDnot aooepl the benefits of the contraot 
and yet when called upon to perform their 
duties under it, repudiate it as made without 
right. The assignee or licensee of a right 
aooepted and aoted under, is, accordingly pre¬ 
cluded from denying the authority from which 
the right prooeeds. (Mookerjee and Beach- 

croft. JJ.) Lakb\n Jena v. arjun naik. 

18 C.W.N. 1194 = 21 1.0. 387 = 19 C L.J. 313. 

-8. 115 —Licensor and licensee — 

License under Burma Municipal Act. 

A licensee is estopped from objecting to tbo 
terms of a license whioh Rives him rights and 
privileges which ho would not enjoy without 
suoh license. iParlett, J.) S C. PAUIi v. EM¬ 
PEROR. 18 Cr. L.J. 1012 = 42 1.0. 736 = 

11 Bur. L T. 208. 

Minor, 

-S. 115 — Minor—Misrepresentation as 

to age—Liability. 

Where a minor executes a mortgage 
fraudulently representing himself to be a major, 
there is no estoppel precluding him from 
afterwards showing that he was a minor at the 
time. The mortgagee cannot obtain aoy relief 
agaioet the minor on the ground of fraud. (1914) 
3 K. B. 607, Ref. ( Lord Shaw.) MAHOMED 
liYODOL ARIFF1N V. YCOHOOIi GARK. 

(1916) 2 A.O. 679 = 21 C.W.N. 287 = 
(1917) M.W.N. 162 = 19 Bora. L.R. 157 = 
86 L.J.P.G. 18 = 118 L T. 561 = 
82 T.L.R, 678 = 89 I.C 401 = 
43 I.A. 256 (P.0 ) 


EYIDEN0E ACT (I of 1872), 8. 115-Mlnor 

- 8. 115— Minor— Misrepresentation. 

A minor is not liable for money obtained on 
pro-note by him by misrepresenting his age. 
(Richards, C.J. and Banerjee, J.) DHARA 
Singh v. Gay an Chand. 45 1.0.761 = 

16 A L.J. 441. 

-S. 113 — Minor — Representation — 

Minor not bound. 

The false representations made by the father, 
brother or cousin of a minor even though any 
of those persons aoted as the natural guardian 
of the minor, do not impose any liability 
on the minor. ( Tudball and Raflque, JJ.) 
DABI Das V. TULSHI RAM. 19 I.C. 93 = 

11 A,L J. 202. 

-S. Ii5—Minor—Execution of pro-note 

representing himself to be major—Suit on 
pro-note, 

If it is proved that the defendant represented 
to the plaintiff that he was a major, and tlie 
plaintiff aotiDg on that representation lent 
money on the promissory note, then the Court 
is entitled to consider the question whether in 
a suit on the promissory note the defendant is 
estopped from pleadiDg his minority. That, of 
course, would depend upon the evidence and 
faots of the oase. ( Macleod, C.J. and Shah, J.) 
JASRAJ BASTIMAL V. SaDASHIV Mahadey 
WALEKAR. 46 B. 1&7= 1923 Bom. 169. 

-S. 115 — Miner—Minor passing pro¬ 
missory note on representation that he is a 
major. 

Where a minor represents to another that 
he is a major, and that other lends money on a 
promissory note signed by the minor, the minor 
may be, in a suit on tho promissory note, 
estopped from pleading his minority- (Macleod, 
C.J. and Shah, J.) JASRAJ v. SADASHIV. 

61 I.C. 457 = 23 Bom. L.R. 973. 

-S. 118 — Minor — Conveyance by — 

Vendor aware of real facts. 

Where the deft, was the plff.’s brother-in-law, 
held that the plff. is not estopped from denying 
she was a major at the date of a sale exeouted 
by her to the deft., sinoe the latter must be 
presumed to have known her age and not to have 
been deceived by her representations as to her 
age. (Macleod. C.J. and Beaton , J.) GURUSHID- 
DSWAMI V. PARAWA DUNDAYA NARENDRA. 
44 Bora. 178 = 63 I.C 271 = 22 Bom. L.R. 49. 

-S. 118— Minor—Representation that he 

is major—'Person,* meaning of. 

The word * person’ in the section is used in 
its ordinary eense and includes a minor. It 
does not admit of any limitation so as to 
exoludo from its connotation all persons declared 
under theOontraot Aot incompetent to contract. 

( Beaman and Heaton, JJ.) DADASAHEB 
DASRATHRAO v. BaI Nahani. 41 Bora. 480 = 

41 I.C. 180 = 19 Bom L.R. S6i. 

-S. 113— Minor—Share-holder of & 

company— Receipt of dividend. 

Where a shareholder in a limited company 
was a minor at the time of tbe allotment of 



505 


CIVIL DIGEST, 1911—1923. 


506 


EVIDENCE ACT (I of 1872), S. 113—Minor. 

shares to him, and after attaining majority 
received dividends and raised no objection to hie 
name being inoluded in the register held that he is 
estopped from denying as agaiDst the company’s 
representative that he i9 a share-holder. (Scoff 
andDavar, JJ.) Fazulboy Jafferu. Credit 
Bane. 39 Bom. 331-27 l C. 333 = 

16 Bom. L.R. 730. 

- S. 115—Minor—Misrepresentation as 

to age—Knowledge. 

Where a defendant, a major, is misrepre* 
sented as a minor and a guardian ad litem was 
appointed for him in the 6uit and he allows 
the suit, ezeoution proceedings whioh resulted 
in the sale being allowed to proceed without 
objection, held, that he was estopped, from 
suing to eat aside the decree. ( Mookerjee and 
Panton, JJ.) 8ARAT CHANDRA v. BlBHA 
VYATI Debi. 66 1.0. 433 (2) =34 C.L.J. 302. 

- S. 113 — Minor — Contract Act — 

Estoppel with a minor. 

The law of estoppel does not operate in 
supersession of, but i6 subjeot to the limitations 
imposed by other laws, e g , Conlraot Act and 
a minor’s contract being void, he is not 
estopped. (Chatterjet and Ntwbould, JJ.) 
Golam abdur v. Hem Chandra. 

32 I C. 388 = 20 G.W N. 418. 

- S. 113 — Minor—Acts of guardian. 

The law of estoppel doe9 not apply to an 
infant exoept in case of fraud committed by 
him. An infant cannot be estopped by the 
aots or admissions of his guardi hi or of another 
pereoa. 29 A. 292 ; 34 A. 22 ; 26 B. 433, Rof. 

( Mookerjee and Beachcrott, JJ.) Ram OHARAN 
Das v. Joy Ram Meghi 16 0.L.J 183 = 

16 I.G 823=17 O.W.N, 10. 

-S. 11S— Minor —' Person ’— Meaning. 

8. 115 of the Evidence Aot does not appiy to 
oontraot by minors. ‘ Person ’ in that seotion 
moans 'person competent to contract. ’ 26 C. 386, 
Foil. (Caspersz and ChatUrjee, JJ.) 8UREN- 
DRA NATH ROY V. KRISHNA 8AKHI DASI. 
13 C WN. 239 = 9 1.0. 110=13 O.L.J. 228. 

-8. 11B — Minor—Misrepresentation as 

to age—Contract void—No duty to restore 
benefit. 

Minor’s oontraot is void ab initio. A /also 
representation by a minor as to his age made 
to a person who knows it to be (also is not suoh 
a fraud as would take away the privilege of 
infanoy. Minor is not bound to restore bonefits 
obtained by him before avoiding the oontraot. 

( Broadway , J.) BlBHEN BINGH v. Bishna. 

1924 L. 294. 

-8. 113— Minor, false representation by 

—Truth known to both parties -Effect. 

A minor who makes false representation 
made to a person who knows it to be false is 
not estopped from tdkiDg away the privilege of 
infanoy, There oan be no estoppel where the 
truth of the matter is known to both the 
parties. ( Abdul Raoof, J ) Harnam BINGH v. 
Marajna. 16 P.W.R. 1921. 


EY1DEN0E ACT (I of 1872), S. 113-Minor. 

-S. 115 — Minor—Representation as to 

age. 

If a minor obtains a loan on the representa¬ 
tion that he is of age, he cannot plead his 
infancy as defence to a suit on the loan. 
( Le-Rosstgnol , J.) Harji Mal v. ABDUL 
Halim. 60 1C 267. 

-S, 118 — Minor. 

Where a minor was, in appearance, old 
enough to aot for himself and no fresh guardian 
was appointed after the resignation oi the guard¬ 
ian appointed under the Guaruian and Wards 
Aot and where the Distriot Judge ordered that 
his minoiity would continue till the age of 31 
and whore he entered into monetary dealings 
with plamflff and represented himself to be of 
full age and misled tho plaintiff by that false 
representation to advance a loau on the defend¬ 
ant executing a bond ; held, that the plea of 
minority oannot be beard and that 8- 115 of 
the Evidence Aot applied to the croc. 25 Cal. 
at page 393, Foil.; 25 Cal. 616 and 30 Cal. 539 
P.C., Diat. 24 Cal. 365; 26 Cal. 361; 25 Cal. 371 
F.B. and 76 P.R 1910, Not Foil. (Chevis, C J. 
and Le-Rossignol, J ,) Wasinda Ram v. 8ita 
Ram. 1 Lah. 389=39 I. C. 393 = 

51 P.W R. 1920. 

-S. 115— Minor—False representation 

as to age—Mortgage 

A mortgage made by a minor is wholly void 
and the mortgagee is not entitled to enforce 
his security created under the mortgage, Tho 
minor’s false representation that he was of lull 
age, to the mortgagee who knew it to be false is 
not such a fraud as to take away the privilege 
of infanoy. 30 Cal. 639 (P.C.j, Foil. ; 2 Cal. 
W N. 18, Diet. ( Broadway and Abdur Raoof, 
JJ.) Harnam Singh v, Naraina. 

162 P.R. 1919 = 64 1C 876 = 

2 U P.L.R. (Lah.) 40. 

-S. 113 —Minor—Guardian ad-litem if 

bound by estoppel against himself—Ad litem of 
minor if estopped from suing in his personal 
capacity about same right. 

A deoree against a minor represented by his 
guardian ad litem can be oontested by tho guard¬ 
ian in his individual and personal capaoity on 
rights peculiarly his own ; and the faot tbat he 
acted as guardian ad litem before is no estoppel 
preventing him from olaiming bis right. 
[Kensington and Beadcn, JJ.) GANGA Ram v. 
NARAIN Das. 1 P.R 1914 = 22 I.C. 985 = 

118 P L R. 1914. 

-S. 115 — Minor — Estoppel against. 

There is no estoppel against a minor who 
enters into a oontraot einoo tbe oontraot is void. 

( Spencer and Bakewell, JJ.) JambaGULachi 
t>. RAJAMANNaSWAMI Nandalwar. 

87 I.C. 078 = 11 L.W. 696. 

-B. 113 —Minor—Lease taken by guar¬ 
dian — Possession of minor if adverse. 

Though 8. 116 of the Evidenoe Aot does not 
create any estoppel against a minor in tbe case 
of a oontraot or transfer of property involving 
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each minor, yet when he eutera into poaseaaion 
of property on a lease obtained on behalf by hia 
guardian he cannot be allowed to 6et up hia 
title to the property aa a bar to a suit in eject¬ 
ment on the expiry of the leaa3. (Abdur Rahim 
and spencer , JJ.) Ponnuswami Pillai v. 
BUBRAMANYA PILLAI. 33 I C. 412. 

-S 115— Minor—Misrepresentation as 

to age—Liability to refund. 

Where a minor mortgagor enters into the 
transaction miarepreaenting bia age he ia under 
no equitable obligation to refund the money 
when the transaction turns out to be void. 
(1914) 3 K B. 607 ; (1916) 2 A.0. 575 ; 43 I.C. 
909, Ref. (Willis, C.J. and Sadasi^a Aiyar, J.) 
GURUSWAAII PaNTULU V. BUDHAKARAN 
LAL. 26 M L T. 215 = 33 I 0 14 = 

10 L W. 223. 

-S. 113 —Minor — Estoppel, 

Qucare :— Whether a minor who obtains a 
benefit under a oonveyanca by him should be 
refused the relief of cancellation of the sals 
because he misrepresented his age at the time 
and thereby induced the other party to 
part with bis property. (Coults-Trotter and 
Seshagiri Aiyar , JJ.) RAGHVAYYA v. 
BUBBAYYA. 43 I C. 908 = 7 L.W 124. 

-8. 115 —Minor—Contract — Estoppel. 

A minor is not estopped from setting up his 
minority. As judicially interpreted the Con¬ 
tract Aot makes oontraot entered into by a 
minor void and the Court should not be com¬ 
pelled to pronouoe them valid by the provisions 
contained in the Evidence Aot. It is not ap¬ 
parently the oaso that the word ‘ person ’ in the 
seotion does not include a minor or certified 
lunatio or other person under a disability to con¬ 
tract owing to imbecility of judgment. But it 
might be held that such a person oould not be 
held to have intentionally caused anything. 
When the law of the contraot declared that an 
infant would not be liable upon a oontraot or 
in the statute of fraud in oonneotion with a oon¬ 
traot, he cannot be made liable upon the same 
contraot, by means of an estoppel; in other 
words there can be no doubt about the 
general law that the principle of ostoppel 
whioh is provision of adjective law cannot 
be invoked to defeat the plain pcovi- j 

sion of a statute. Per Raymond, A.J.C.— 
There is no distinction in principle between a 
minor plaintiff and minor defendant and if in 
the case of a oontraot entered into by a minor 
tho principle of estoppel is to be applied to him 
whether he is the plaintiff or defendant it 
would be tantamount to binding him by an 
agreement whioh the legislature has deolared 
to bo void and henoe unenforceable. ( Kennedy, 
J.C., Riymondand Kemp, A.J.Cs.) Mt. HURI 
v. ROSHAN KBUDABUX. 16 S.L R- 112 = 

1938 Sind 8. 

-8. 113— Minor — Contract — Convey¬ 
ance. 

Where in a suit on a transfer of immoveable 
property or a oontraot of sale, the execution of 
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the deed of transfer or the oontraot of sale, is 
admitted but infanoy at the time of execution, 
is set up as a defence, the defendant is under 
8. 115 primi tacie estopped from denying his 
authority. The deft, should first prove his 
minority before claiming exemption from es¬ 
toppel. 26 B. 109, Foil. ; 4 S.L.R. 250, Dist. 
(Crouch and Hayward, A.J.Os.) 80BHANMAL 
v. Bachal. 34 I 0. 890 = 9 S.L.R. 214. 

Mortgagor and Mortgagee. 

- S. 113 —Mortgagor and mortgagee — 

Personal decree claimed by debtor. 

If a person professes to have an interest in a 
property whatever interest ho may have is 
bound by the mortgage and must be enforced 
against him and he oannot claim that a per¬ 
sonal decree should have been passed. (Lord 
Phillimore.) BHOLANATH SEN v BALARAM 
Das. 31 M L.T. 306 = 27 C.W.N. 607 = 

18 L.W. 48 = 11923) M.W.N. 523 = 

1922 P.C. 382 (P.C.). 

- S. 113 — Mortgagor and mortgagee — 

Mortgagee— Deshgat Inams —Enfranchisement 
—Mortgagee in possession estopped from question 
— Mortgagor’s right . 

Deshgat Inam lands were mortgaged in 1855 
and in 1866 forfeited by Government. The 
mortgagee continued in possession and paid 
assessment to Government. In a suit to 
redeem in 1901 ; Held, that the effeot of the 
order of forfeiture was merely to convert the 
lands from a service tenure into lands liable to 
pay assessment to Government. The plff. was 
not deprived cf all right and title to the lands 
and the relation of mortgagor and mortgagee 
whioh existed between the parties was not 
extinguished. 1 Bom. H C.R. 52 ; 9 B. 119. 
Foil. The defendant who oamo into possession 
of the lands as mortgagee of tho plaintiffs oould 
not turn round af6er the order of forfeiture and 
take the benefit of it and ohallenge the validity 
of the mortgage in virtue of which hia title to 
the land as mortgagee had begun. (Chanda- 
varkar and Batchelor, JJ.) GURBASAPPA 
8ANGAPPA y. RANGA VENKATESH. 

36 Bom. 939 = 16 1.0 848 = 
14 Bom. L R- 983. 

-S. 115 — Mortgagor and mortgagee — 

Denial of title . 

It is not open to a mortgagee who accepts a 
mortgage from a mortgagor to question the 
title of the lat6er to redeem the property on 
payment of the sum due under the mortgage. 

(Mookeriee aud Beachcrott. JJ.) SURENDRA 
Nath v. Kshitendra Mohun. 831.0. 59 = 

29 C.L J. 434. 

- 8. 115 —Mortgagor and mortgagee — 

Attornment of mortgagee to superior landlords — 
Effect of—Redemption suit. 

A mortgagee is not entitled to resist a claim 
for redemption impugning the title of the mort¬ 
gagor to the mortgaged property. But it is 
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open to the mortgagee to establish that the title 
of the mortgagor has expired ainoe the creation 
of the mortgage, i.e. that the equity of redemp- 
tion is no longer vested in him so as to eutitle 
him to redeem the mortgage. Aa between a 
mortgagor and a mortgagee, the atrotment by 
the latter to the superior landlord oannot in 
any way prejudice the rights of the mortgagor. 

(Mookerjee and Richardson, JJ.) ABHURau 
SIL v. Hara Chand DAS. 29 I.C 745. 

- 7 ~S. 113 —Morlgaqor and mortgagee — 

Invalidity of mortgage -Plea of, if open. 

A mortgagor has no right to sot up against 
hia mortgagee the title of a third person. Even 
a trustee cannot sot up as a defonoe for himself 
against the mortgagee that the mortgaged pro¬ 
perty is trust property which he had no right to 
mortgage. The principle however.ie inapplic¬ 
able wheu the mortgage is void as contrary to 
statute. (Mookerjee and Beachcroft, JJ.) 
Mahamaya Debi v Haridas Haldar. 

42 Cal. 433=19 C W.N. 208 = 27 I.C. 400 = 

20 C.L.J. 183. 

-8. 115 —Mortgagor and mortgagee — 

Occupancy holding. 

Where a portion of a holding was mortgaged 
by tho tenant of a non-traneferable holding 
who subsequently sold the samo to the plaintiff 
who sued for possession. Held, that he could 
not repudiate the mortgage as beyond his 
oompetenoe. ( Jenkins , C.J. and Mookerjee, J.) 
Sheikh Jawahar v. sheikh Nazir. 

21 I G. 960 = 18 C.L.J. 312. 

---S. 113— Mortgagor and mortgagee — 

Denial of title—Purchaser of equity of redemp¬ 
tion who is also a co-sharer. 

Tho purohaser of an intorest in the equity of 
redemption is estopped from denying the title 
of the mortgagee to the interest oreated under 
the mortgage. But if the purohaser has a 
different oapaoity 6uoh as that of a co-sharer 
with the mortgagor in the properties mortgaged 
he oan question the title in that capaoity. 

I Mookerjee and Beachcroft, JJ.) GlRlJA NATH 
ROY Chowdhury v. Upendra Nath Pal. 

20 1 . 0 . 211 . 

S. 110— Mortgagor and moitqagee — 
Buit by mortgagor for sale~-Plea of joe tertii. 

In defonoe to a mortgageo’s suit for sale the 
mortgagor or hia representative is not entitled 
to plead that the mortgagor had no power to 
mortgage the whole or part of the property 
whiota he purported to mortgage ; nor is the 
plea of jus tertii open to him. ( Mookerjee and 
Beachcroft , JJ.) Ram JiBAN SHAH v. Dhiku 
SINCJH. 16 1.0. 240= 16 C.L.J. 261. 

-S. 115— Mortgagor and mortgagee. 

A mortgagor oannot deny his mortgagee's 
title and the existence of the lien which he has 
oreated nor oan ho defeat its eaforoement 
against the property upon whioh it was placed. 
The quostion of the mortgagee's right to mort¬ 
gage oannot arise in a suit between the mort- 
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gagee and the mortgagor. 10 C.L.J. 150, Rel. 
( Mookerjee and Teunon . JJ.) 8HYAMA Charan 
Bhattacharyya V. MOKHADA SUNDaRI 
Debi. 13 C L J. 481 = 10 1 C. 49 = 

13 0, W.N 703 

8. US —Mortgagor and mortgagee — 
Not estopped by deed when other party alleges 
deed as void. 

The estoppel against a mortgagor based up¬ 
on the oontraot between the parties, oan have 
no operation when the oontraot is alleged by 
the other party to be void. Tho other party 
oannot both approbate and reprobate the 
mortgage. ( RatUgan , J.) GHULAM MUHAM¬ 
MAD V. LaTIF AHMAD KHAN. 17 P R. 1912 = 

56 P.W.R. 1912 = 14 I.C. 493 = 

88 P.L R. 1912. 

S. 113— Mortgagor and mortgagee — 

Estoppel, 

The mortgagee oannot deny the title of the 
mortgagor whioh he has acknowledged, if the 
only ground for his so denying is that ho was 
not let into possession by the mortgagor. 40 
Mad. 561, Foil. (Seshagiri Aiyar and Napier, 
JJ.) GovindaMenon v. KuppanNambudri- 
PAD. 37 M.L.J 617 = 24 M L.T. 472 = 

49 I.C. 312 = (1919) M W.N. 20. 

‘ 8. 113— Mortgagor and mortgagee — 
Inam — Inalienability. 

A mortgagee defendant holding under a 
mortgage by an inamdar is entitled to couteud 
by reason of the mortgage, that the plaintiff, 
a purohaser in auotion-eale of suoh inam, 
acquired no title to the inam, as the inam 
grant is lualienable. (Abdur Rahim and 

Ayling, JJ.) Venkatarangacharulu t>. 
Krishnamacharulu. 12 1.0. 710 = 

(1911) 2 M.W.N. 473. 

-8. 116 - Mortgagor and mortgagee— 

Absolute title—Setting up of—Liability to be 
redeemed. 

Merely sotting up an absolute title to the 
mortgaged property will not enable a mortgagee 
to acquire any higher right as against the 
mortgagor. Purchase of mortgaged property 
from a third party oould not enlarge mort¬ 
gagee’s right so far as his obligation to 
surrender the land to the demisor was oonoern- 
ed. ( Benson and Sundara Aiyar, JJ.) 
Kadakam Valle Maru v. Othenan Nair. 

10 I.C. 339 = (1911) 2 M.W N. 61. 

— . — S. 113 —Mortgagor and mortgagee 
A mortgagor oannot dispute the validity of 
a mortgage exeouted by himself. ( Benson 
and Sundara Aiyar, JJ.) Kumara VEN¬ 
KATA Perumal v. Thetha Ramasawamy 
CHETTY. 33 Mad. 78 = |1911) 1 M W N. 290 = 

9 M.L.T 487 = 9 I G 875 = 

21 M L.J. 709. 

-S. 113 — Mortgagor and mortgagee— 

Representative of mortgagee. 

A mortgagee sued for possession of the mort¬ 
gaged property against a person as the euooessor 
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of the original mortgagor and obtained a 
decree. Subsequently when the said repre¬ 
sentatives sued the mortgagee for redemption, 
the mortgagee disputed his right do represent 
the original mortgagor ; Held, that the mort¬ 
gagee was oreoluded from raising the plea. 

I Stuart, J.C.) GOVIND v. CHOKHE. 

6 O.L.J. 1 = 49 I 0 336 = 
1U.P.L R. (J C.) 22. 

- S. 113 —Mortgagor and mortgagee — 

Title to redeem . 

A mortgagee will be estopped from going 
behind a mortgage and contesting the mort¬ 
gagor’s right to redeem. ( Stuart and Kanhaiya 
Lai , A.J.Cs.) JANGI RAM v. • 8HEORAJ 
8INGH. 30 I.C. 234 = 

_ 2 O.L J. 318. 

[AIbo 29 I.C. 746.] 

- S. 113— Mortgagor and mortgagee — 

Mortgage of endowed property—Mortgagor if 
estopped from denying title. 

Where the mortgage deed olearly purports to 
be executed by the mortgagor as the proprietor 
of the property in his own interest, he is estop¬ 
ped from denying the interest which he 
represented as hie own proprietary right in the 
deed. He oannot set up against the mortgagee 
the paramount title of a third party even 
though the latter might eventually prove a 
right to reoover the property. If the Hindu 
publio or anybody elBe is interested as pro¬ 
prietor of the mortgaged property or has a 
paramount title adverse to that of the 
mortgagor, the deoisiou in the mortgage suit- 
will not be binding upon suoh a person and it 
is oompetent to suoh person to take proper 
steps at the proper time to proteot hi9 interests. 
The mortgagor’s plea that the mortgaged pro¬ 
perty is held in trust for the Hindu public is 
olearly outside the soopa of the mortgage suit, 
so far as it asserts a third person’s title. 
( Dawson Miller , C.J. and Foster, J.) BABU 
Bbij Ratan das v. Raghunandan Gir. 

1923 Pat. 49 = 1 P.L.R. 223 = 
4 P.L.T. 437 = 1923 P. 203. 

- S. 113 —Mortgagor and mortgagee — 

Title, denial of—Estoppel, 

A mortgagee is not in all oases estopped from 
denying the title of his mortgagor. (Pratt, 
J.C. and Crouch, A.J.C.) Nub MAHOMED c. 
KESSUMAL. 20 I.C. 393 = 7 S.L.R. 11. 

None against statute. 

-3. 119 —None against statute—Oral 

gift—Actings of parties. 

As there was no registered deed of gift as 
required by 8. 123 of the T.P. Aot the gift was 
not complete in law and the title to- the land 
still vested in the plaintifl donor. Tho mere 
consent of the plaintiff’s father to make a g.ift 
of the land had not the effeot of vesting the 
land in the Municipality, and inasmuch as 
defendant had oooupied the land and construct¬ 
ed a part at any rate of the road before the 
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plaintiff’s father was induoed to make an oral 
gift of the land, the plaintiff was not estopped 
from denying the validity of the gilt. (Shah 
and Hayward, J J.) KUVERJI KAVASJI v. 
The Municipality of lonavla. 

38 I.C, 403 = 43 Bora. 164 = 
22 Bora. L.R. 634 

-S. 113 —None against statute. 

An Aot of the legislature is not affected by 
estoppel. (Beaman and Hayward, JJ.) 8HRI- 
DHAR BALKRISHAN WAIDYA V. B ABAJEE 
MULA AGARYA. 38 Bom. 709 = 23 I C. 134 = 

16 Bom. L R. 38S. 

-S. 119 —None against statute — Unregis¬ 
tered Lease—No specific performance. 

The non-registration of the document will 
not stand io the way of an aotion by the lessee 
against tho lessor (or mouey had and reoeived 
;o his use. ( Rankin , J.) 8ANJIB OhaNDRA 
v. Santosh Kumar. 39 Cal. 307 = 

26 C W.N. 329 = 1922 Cal. 436. 

-S. 113— None against statute. 

There oannot be any estoppel against a 
statute and a statutory defoooo not sot up in a 
prior suit oan be set up in a subsequent suit. 
(Suhrawardy and Cuming. JJ.) NAFAR 

Chandra Pad Ohowdhury v. bhushi 
MOLLa. 68 I.C. 931. 

-S. 113— None against islalute. 

Tho principle of estoppel does not apply to 
the plain provisions of 8. 82 (9) of the B.T. 
Aot. (Chatterjee and Newbould, JJ ) AKI- 
MUDDI BEPARI v. CHINTAHABAN MUKHO- 

paDHYay. 31 I.C. 403 = 23 G.W.N. 437 = 

[Bat See 28 G W.N. 4 = 
32 O.L J, 296 (F.B.).] 

- S. 113— None against statute—Mort¬ 
gage—Inclusion of fictitious property —Mort¬ 
gagor — Estoppel. 

In a suit on the mortgage defendants set up 
that a plot of land not belonging to the mort¬ 
gagor was fictitiously inoluded so as to give 
jurisdiction to the registering officer aud that 
tho registration was void. Held, that tho 
burden of disproving the existence of tho plot 
of land lay on the defts. The defendants failed 
to disohargo the onus and therefore the 3 uit 
should be deoroed with oosts. The prinoiple of 
estoppel oannot be invoked to defeat the plain 
orovisions of a statute. 29 Cal. 654 and 
C. W.N. 817 (P.C.) Dist. (Sanderson. C.J. and 
Woodroffe, JJ.) 8UDHIR CHANDRA 8ETTU. 
SYED ABDULDA-UD-MUSAVI. 48 1.0. 520 = 

22 G.W.N. 894. 

- S. 113— None against the statute—Sale 

— Illegality—Judgment-debtor'a right to apply. 

Where, overruling the judgment-debtor the 
Court orders the sale of certain property m 
execution contrary to the provisions of a 
statute, the judgment-debtor is entitled to plead 
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its invalidity as being opposed to law, (Chitty 
and Teunon, JJ.) Lakshmi Bibi Kujrani 
v. Abtal Behard Haldar. 21 l.C. 117 = 

40 Cal. 834. 

-S. 115— Notie against statute, 

The dootrine of estoppel oannot defeat the 
express provisions of a Code. (Coxe and Chat¬ 
terjee, 33,) 8hamlal Chatterjee v. 
HazArimal Babu. 13 l.C. 326 = 

18 C L.J. 431. 

-S. 118—None against statute. 

Defendant oan plead that ho was incompe¬ 
tent to alienate property sold by him. At least 
plaintiff oannot euooeed where his title is 
against statute law. (Qhose and Pargior, 33.) 
ACHAMULLA SlRKAR V. CHOLAMUNNASSA 
BIBI. 10 1.0. 928 = 13 C L.J. 479. 

— — — S. 118 — None against statute—Statu¬ 
tory right, 

A mortgagor judgment-debtor’s right to have 
a deoree absolute to be passed is (or his benefit 
and it is open to him to oontraot himself out of 
it as it ie not against public polioy. If he does 
so he will be estopped from pleading want of 
the deoree absolute. ( Mooherjee and Caspersz, 
JJ.) Bibwanath Prosad V. bhagwan din. 

10 l.C. 836 = 14 Q.L J. 648 

-8, 118— None aga\nst m a statute. 

Estoppel oannot defeat an act of the legis¬ 
lature. (Mooherjee and Coxe, JJ.) ABDUL 
AZIZ V. KANTHA MULLICK. 38 Cal. 812 = 

10 1.0. 467 = 13 C.L J. 693. 

-S. 118— None against statute—Mono¬ 
poly — Validity—Prior holder if can question. 

In a Buit for damages by the holder of a 
monopoly for a oertaiu year against the prior 
holder for infringement of his rights, the latter 
is not estopped from contending that tho 
monopoly itself is invalid. (Martineau, J.) 
Ramji Das v. Jai Gopal. 1S23 Lah. 244, 

-8. 118— None against statute. 

There is no estoppel against a statute ; the 
Courtiie bound to enforce a statute despite the 
oonduot of the parties in consenting to a 
dooree. t ( Abdur Rahim and Oldfield, 33.) 
RAMACHANDRA 8URU V. AKELLA VENKATA- 
LAKSHMI NARAYANA. (1919) M.W N. 332 = 

80 I 0. 577 = 37 M L.J, 63. 

-B. 118— None against statute. 

Tho rule of eBtoppel from pleadings oannot 
defeat the provisions of a statute. 38 M. 974, 
Poll.; (Kumaraswami Saslri and Phillips, 33.) 
RAMAMURTHI v. GOPAYYA. 40 Mad. 701 = 

81 M L J. 281 = 20 M.L T. 129 = 
38 l.C. 873 = 4 L.W. 48. 

-8.118 — None against statute-Limita¬ 
tions to the doctrine—No estoppel against law. 

UnlesB the parties by their agreement 
make a law for themselves in violation of 

Vol. 111—83 
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the law of the land the seotion should be 
held to be applicable to 6Uoh agreement, and 
the dootrine that there oan be no estoppel 
against a plain provision of law shall not be 
taken too, (Seshagiri Aiyar and Kumar a- 
swami Saslri, JJ ) LODD Govinda Das v, 
RAJaH OF KARVETNAGAR. 30 1 0.897 = 

29 M L.J. 219. 

- 8. 115— None against statute—Oral 

agreement to lease—Eviction of tenant. 

Unless the lease is registered uuder 8. 17 of 
the Registration Act, a mere oral agreement 
to lease does not estop tbe supposed landlord 
from evioting the tenant as there can be no 
lease in law without registration. ( Ayling'and 

Tyabji, JJ.) Gopala Krishna aiyar u. 

8UKIRTHA THEENTHARA. 24 l.C. 790. 

- 3. 113— None against statute. 

The dootrine of estoppel between parties 
litigating dees not apply to an express statutory 
provieion so as to nullify its effect. 24 B. 675, 
Foil. ( Mooherjee and Beachcroft, 33.) JOGEN* 
dra Nath Sabkar v. Probhat Nath 
Chatterjee. 21 1.0. 926 = 19 0 L J. 126. 

- 8. 118— None aqainst statute. 

There oan be no estoppel against an Aot of 
legislature. An agreement not to take advan¬ 
tage of the statute of limitation oannot affeot 
the original cause of aotion unless it in effeot 
acknowledges liability. 36 Cal. 20 ; 38.Cal. 
512, Foil. There oan be no estoppel againBt an 
Aot of tbe legislature like tho Limitation Act 
and the plea of limitation may be set up 
though there is an agreement to waive it, 38 
0, 512 Foil. (WMte, O.J and Oldfield, 3.) 
8ITARAM CHETTY V. CHOTA KRISHNASWAMI 
CHETTI, 38 Mad. 374 = 26 M L.J. ',264 = 

21 1.0. 24 = (1913) M.W.N. 676. 

[Reversing 23 M L.J. 333 = 
17 l.C. 513 = (1912) M.W.N. 967.] 

- 8. 118 —None against statute—Rule- 

Applicability. 

The rule that there can be no estoppel 
against a statute, does not apply unless it is 
within the knowledge of both the parties that 
a statutory prevision is being violated, 16 
C.W.N. 585, Appr. (Benson and Sundara 
Aiyar, JJ.) Veerappa v. Kadiresan. 

(1913) M.W.N. 528 = 21 M L J. 664 = 
20 l.C. 388 = 14 M L.T. 237. 

- 8. 113— None against statute—Award 

— Objections. 

A judgment ordering a deoree on an award 
on the receipt of the award from the arbitra¬ 
tors but before the expiry of tbo period of time 
allowed lor ,QliDg an application to set aside 
the award, on tbe ground that the parties have 
in the meantime stated that they have no 
objections to urge or have already urged their 
objeotions, is illegal as such statements oannot 
estop the parties from shifting their grounds 
and withdrawing the statements within the 
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time allowed on the ground of fraud or mistake. 
[Pratt, J O. and Boyd, A J.C.) SBIKISHEN v. 
RETURMaL PARIOMAL. 34 I.C. 843 = 

9 S L R. 183 

-S. 113— Norn against statute. 

A void transaotiou oaonot be validated by 
any amount of aoquioaoence. It is doubtful if 
S. 115 applies to transaction expreesly declared 
to be void by the legislature. [Pratt, J.C. and 
Hayward, A.J.C ) MlR MAHOMED v. KHUHO- 
MAL 21 I 0. 317 = 7 S.L R. 33. 

None if truth known. 

-8. 115— Non* if truth known — Effect 

—Act upon such belief—Meaning of. 

The doosrioe of estoppel does not apply 
where all the facts are witbin the knowledge of 
both parties. The language of tbe seotion oan be 
extended to the enoouragement of an erroneous 
belief as in Ramsden v. Dyson. The phrase 
" aot on such belief ” means that the party 
must have ohanged his position with referenoe 
to the subjeot-matter of the representation. 

[Pratt, J.) William Jacks & Co. v. JoosAb 
Mahomed. 23 Bora. L.R. 1170 = 

48 Bora. 38 = 1924 Bora. 118 

-8. 113— None if truth known. 

No estoppel oomes into being where both the 
parties are equally aware of the facts. 
(Batchelor and Rao, JJ.) RANCHHODLAL u. 
SECRETARY OP STATE. 33 Bora. 182 = 

9 I C. 763 = 13 Bora. L.R. 92. 

-3. 113 —None if truth known—Silence 

— Duty to speak—Negligent omission. 

The acquiescence or estoppel whioh will 
deprive a man of legal rights must amount to 
fraud. A man is not to be deprived of his 
legal rights unless he has aoted in suoh a way 
as would make it fraudulent for him to set 
up those rights. The element or the requisites 
neoessary to constitute fraud of that descrip¬ 
tion are these :—In the 6rst place, the plaintiff 
must have made a mistake as to his legal 
rights. Seoondly the plaintiff must have 
expended seme money or must have done some 
aot (not neoessarily upon the defendant’s land) 
on the faith of the mistaken belief. Thirdly 
the defendant, the possessor of the legal right, 
must know of the existenoe of his own right 
whioh is inconsistent with the right claimed 
by the plaintiff. If ho does not know of it he 
is in the same position as tho plaintiff and the 
doctrine of acquiescence is founded upon 
oonduot with a knowledge of your legal rights. 
Fourthly, the defendant, the possessor of the 
legal right must know of the plaintiff's 
mistaken belief of hia rights. If he does not, 
there is nothing whioh it calls .upon him to 
assart his own rights. Lastly, tbe defendant, 
the possessor of the legal right, must have 
enoouraged the plaintiff in his expenditure of 
money or in the other aota whioh he has done 
either direotly or by abstaining from asserting 
his legal right. Where all these elements 


EVIDENCE ACT (I of 1872), 8. 118—None If 
truth known. 

exist, there is fraud of suoh a nature as will 
entitle the Court to restrain tbe possessor of 
the legal right from exeroising it but nothing 
short of this will do. Where the defendants as 
in the present oase were under no mistake 
about their rights, they were perfectly aware 
that the land belonged to the plaintiff and 
they wrote a letter to the plaintiff asking for 
permission to eonstruct an over bridge, there i3 
no room for any estoppel. (Chatterjee and 
Cuming , JJ ) HEMANGINI I)BVI v. RAJAH 

Bejoy Singh Dudhuria. 73 I G. 223. 

-S. 113--Now0 if truth known—Negli- 

gence—Effect. 

The plea of estoppel oannot be raised by a 
person put on notioe who oould. by reasonable 
diligence have found out the real facts. 
(Fletcher and Shamsul Huda, JJ.) 8arda 
Prosad Roy v. ananda Mot Dutta. 

46 I 0. 228 

-S. H8 —None if truth knoion. 

Unless tbe person to whom the false state¬ 
ment is made does not know the real faots 
and is misled by the statement, there is no 
estoppel. { Chatterjee and Newbould, JJ.) 
Golam Abdin V. Hemchandra. 

32 I.G. 888 = 20 O.W N. 418. 

-S. 113— None if trwh known—Facts 

known to party. 

If tbe true state of faots were known to a 
person or if he had any means of aoquiring a 
knowledge of tho truth, neither he nor his 
representative oan invoke the aid of estoppel. 
23 W.R. 747 ; 36 W.R. 456 ; 77 R.R. 715, Rel. 
The foundation of estoppel arieing out of an 
execution sale, must be laid on a representa¬ 
tion made before and not after the sale. 
Consequently to support a plea of estoppel it is 
not enough to produce merely the sale certifi¬ 
cate but it is necessary to produce the sale 
proclamation also. <Alookerjee and Beach- 
croft, JJ.) Prosanna Kumar Mukhebjee 
V. 8RIKANTHA RANT. 40 Gal. 173 = 

17 C W N. 137=16 I.G. 161 = 16 C L J. 202. 

[Also 12 I 0. 518 = 27 Mad. 88 ; 
AIbo 9 I.G. 662 = 16 O.W.N. 572 ] 

-S. 118 — None if truth known — Name 

inserted as arbitrator fraudulently in submis¬ 
sion to arbitration—Party roilh knowledge 
keeping silent if can afterwards object. 

Where the parties to a submission to an 
arbitrator did not objeot when they came to 
know that a name was fraudulently entered in 
the submission as an arbitrator they are 
estopped from afterwards impeaching the 
award. 5 W.R, P.C. 21, Rel. on. ( llookerjee 
and Carnduff , JJ.) MANINDRA NATH v. 
MOHUNANDA ROY. If I.C. 161 = 

15 O.L J. 860. 

-8. 118 —None if truth known. 

No eitoppel exists where the faots are known. 
(ChUiy and Chatterjee, JJ.) Kamal KUMAL 
. Kalimeah. 6 1,0. 662 = 15 O.W.N. 179 
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EYIDENCE iCT (I of 1872), S, 113-None if 
truth known. 

-8. 113 —None if truth known —Admis¬ 
sion by opposite party. 

If a party is fully aware of bis position, an 
admission of the opposite party whioh does 
not in any way in/luenoe the beliefs or aotioDS 
of the former does not operate as estoppel against 
the party makiog the admission. (Leslie 
Jones and Broadway. JJ ) Mehra v. Devi 
DITTA MAIi. 2 Lah. 88 = 62 l.C. #6# = 

8 Lah. L.J. 223. 

-8. 113— None if truth known—Dealing 

with an agent after principal's death . 

Where a person enters into a contract 
with an agent after the priooipal’a death, 
with the knowledge of the facts, cannot chal¬ 
lenge it eubiequently on the ground of want of 
authority. 1 Broadway and Abdul Raoof, JJ.) 
MUSAJI AHMED & CO. r, ADMINISTRATOR- 
GENERAL, BENGAL. 60 1.0.789. 

-8. 115—None if truth Unoxun—Both 

parties aware of facts and laws. 

Where both parties are equally aware of the 
facts or law with regard to a particular 
question the principle of estoppel does not 
apply. 7 M. 3 = 20 0.296, Diet. ( Johnstone and 
Rattigan, JJ.) Tek Chand v. Gopal DBVI. 

46 P R. 1912 = 117 P L.R. 1912 = 

13 i.o. 481 = 180 p.ir.R.;iflia 

——-S 111 - None xchtre' truth is known to 

both parties. 

A person who knowi the truth oan hardly be 
allowed to rely upon an estoppel arising from a 
false representation. No estoppel can arise 
where the truth is known to the party who 
olaims the estoppel. 30 I.A. 114, Foil. [Krishnan 
and Ramtsam, JJ.) Venkatachala Pillai 

V. ABUNTHAVATHACHI. 

(1913) M.W N. 223-17 L W. 763- 

# 1928 Mad, 118. 

-8. 115— Nons if truth known.Z 

There oan be no estoppel where both parties 
i know the full faots. ( Ayling and Odqers , JJ.) 

RAJAMBAL AUUiLV. BlUNMUGA MUDALIAR. 

(1921) M.W.N. 481-1923 Mad Ill. 

--1. 118 — None if truth known. 

Estoppel applies only when a man ehould be 
. provonted from denying tho truth of some 
matter which ho has caused another to believe 
to be truo. Where it was agreed betweon the 
parties that the olaim petition of the defendant 
should bo allowed but without costs and that 

• plaintiff should apparently in consideration of 
the first defendant giving up his oosts refrain 
from instituting a suit. Held, that 8. 115 of 
the Evidenos Aot did not apply and there was 
no estoppel. Whether suoh an agreement 
would be void on the principle containsd in B. 28 
of the Gontraot Aot. [Ayling and Tyabji, JJ.) 
WBNKATABAMA AIYAB V. NARAYAN A1YAR. 

28 l.C. 136 —(1915) M.W.N. 287. 


EYIDENCE ACT (I of 1872), S. llfl-Nono If 
truth known, 

-3. 113— None if truth known. 

Estoppel does not apply when the party who 
would be bensfited by it has known the truth, 
□ or does it apply so as to defeat a plain provi¬ 
sion of law. There oan be no ratification of a 
transaction when the promisor was not in a 
position to contract. A cause of action cannot 
be founded on an estoppel nor does an estoppel 
arise from a representation of a mere intention. 
[White, C.J. and 8pei.cn, J) ARUMUGAM 
OHETTY V. Vellaichaui Thevan. 

37 Mad. 38 = 21 M L J. 1077 = 10 M.L T. 383 = 

12 1 0. 365 = (1911) 2 M.W.N. 461. 

-S, 115— None if truth known. 

The rule of estoppel does not hold good 
where the truth ae to the matter stated is 
known to both parties. Nor oan there be an 
estoppel to defeat the plain provision of the 
law, [Brockman, J.C., Stanyon and Mitra, 
A.J.Oa.) Salu Bai v. Bajat Khan. 

42 l.C 200 = 13 N L.R, 130 (F.B.) 

-8. 113 —None if truth knoxvn. 

Where the defte. have full knowledge of the 
Ikrar and of their own wroDg, they oannot 
raise the plea of estoppel against tbs piff. 
[Lindsay, J.O.) Bhaiya Kandhai Prasad 
v. Gaubi Shankar. 21 I c. 236. 

-S. 113— None if truth known. 

No estoppel oan ariss where truth is known 
to both parties. (Das and Kulwanl 8ahay, JJ.) 
jagdip Prasad Sahi u. Mt. Rajo Ruhr. 

* P. 315 = 4 P. L.T. 531 = 
(1923) Pat. 177= 1913 P. <64. 

-S. 113— None if truth known. 

Tho plea of estoppel will fail if the parson 
setting up the plea does not prove that he was 
ignorant of the truth in regard to the represent¬ 
ation of the other party. (Mullick and 
Atkinson, JJ.) BANSRAJ Lal v. MOTI Lal. 

3 P.L W. 360 = 42 I G 415 = 

(1918) Pat. 21 . 

-8. 113 — None if truth known . 

If the party raising the plea of estoppel has 
not believed tho representation made to him, 
to be true or has known tho real faots there 
will be no catoppel, for the resulting oonduot is 
in no sense the effect of tho representation. 

( 8harfudd\n and Mullick, JJ.) Jagannath 
Prasad v. Jainkisin Prasad. 

1 P L J. 16 = 34 l.C. 373 = 3 P.L.W. 164. 

-S. 113 —None if truth known. 

Estoppel is only a rulo of evideDoe which 
precludes a person from denying that some 
statement previously made by him ii true or 
the conventional statement of fsols upon the 
basis of whioh au agreement has been entered 
into. [Fawoett, A.J.C.) Fibm of Khushibam 
Mblkibam v. Fibm of Messrs, ralli bro¬ 
thers. 49 l.C. 449 = 12 8 L.R. 7f, 
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EVIDENCE ACT (I of 1872), S. 113-No ex¬ 
haustive. 

Not Exhaustive. 

-Ss, 118 and 118— Not exhaustive* 

The whole law of estoppel ia not oontained in 
8s. 115 and 116. There may be other rules of 
estoppel not mentioned in those seotions. 
5 C. 669 ; 10 0. W.N. 747, Bel. ( Sanderson , 0 J. 
and Mookerjte, J ) Bhaiganti v. Himmat, 
20 0.W.N. 1833 = 38 I C. 7 = 26 G L.J. 103. 

-S. 118 — Not exhaustive—Representa¬ 
tion—Feeding the estoppel—Estoppel—Principle 
applicable to Hindu conveyances before the 
Evidence Act and T.P. Act. 

The prinoiple of 3. 115, Evidence Aot and 
S. 41 of the T.P. Aot applies to* oonveyanoes 
executed also before the passing of the Evidence 
Aot and the T.P. Aot. ( Chaudhury and New- 
bould, JJ.) KRISHNA CHANDRA GHOSE v. 

Ra8ik Lad Khan. 21 c.W.N. 218 = 

83 I 0. 968 = 23 C.L.J. 801. 

OmlsBlocs. 

-8. 118—Omission— Silence — Proprie¬ 
tary interest—Wrong entry in settlement. 

Co-sharers can plead in a suit that the entry 
in the settlement papers was wrong even though 
*27 years have already elapsed. ( Piggolt and 
Walsh, JJ.) Kali Prasad v. Harbans 
Miser. 50 I C. 767 = 17 A.L.J. 888. 

- 8. 115 —Omissions—Omission to claim 

relief—Deliberate omission bar9 a subsequent 
suit. * 

Where a right of relief is deliberately omitted 
with full knowledge thereof a suit cannot 
subsequently be brought for such relief. (Tud- 
ball and Rafique, JJ.) Abdul Hakim Khan 
v. Karan Singh. 87 All. 648 = 

30 1 0. 991 = 13 A.L.J. 929. 

- 8. 118 — Omission — Notice — Reply 

notice. 

Estoppel cannot be oreated by the mere 
neglect to answer a notioe. (Beaman, J.) Dau- 

lat Ram v. Nagendas. 19 I G. 789 = 

18 Bom. L.R. 333 

- 8. 115 — Omission— Duly to speak— 

Necessary. 

Where there ie no duty to speak,'silenoe does 
not amount to estoppel. ( Mookerjee and 
Deachcroft, JJ.) KANDHAN Mandab v. 
KAMALA PROSAD, 29 I.O. 731 = 21 C.L.J. 441. 

- 8. 118— Omission to object on partition 

proceedings—Effect of. 

Deft, olaimed a share in partition proceed¬ 
ings on the basis of a gift in their favour. 
Plaintiff objected to the right of the defendants 
but was persuaded not to press his objections. 
He also did not oppose the redemption of a 
mortgage by defendants as be was not quite 
certain about his own right of succession. Held, 
that the plaintiff’s conduct was insufficient to 
raise a plea of estoppel againet him. ( Leslie 
Jones and Abdul Raoof, JJ.) Bishen Singh v. 
BULANDA. 4 Lah, L.J, 419. 


EYIDENCE ACT (I of 1872), 8J 115-PartIe* 
and Priviea. 

-S, 113— Omission to object—Party 

brought on record not objected to. 

Where on the plff.’a death certain persons are 
brought on reoord as his legal representatives 
and the deft, raises no objeotion thereto, ha 
oannot afterwards oontend that they are not his 
legal representatives. (Martineau, J ) TEJ 
Bhan u. Wali Dad, 60I.C. 716 = 

3 Lah. L.J. 181. 

-S. 118 — Omission — Mortgage—Not im¬ 
pugned in prior p roceedings. 

Failure in a previous proceeding, on the parti 
of a defendant in that proceeding, to prove the 
unreal nature of a mortgage, though the mort¬ 
gage-deed bad been put in and be bad been 
given an opportunity to do so, would estop him 
from impugning the mortgage in a subsequent- 
suit. (Krishnaswami Aiyar and Apling, JJ.) 
SULAIMAN V. PATTUNA BlVI 9 I.C. 136 = 

9 M.L T. 294. 

-8. 118— Omission—Agreement between 

co-mortgagors to pay off prior mortgage — 
Failure to inform. 

Where two persons agree to pay off a prior 
mortgage and take a first charge on the proper¬ 
ty, it i3 the legal duty of each to inform bis oo- 
mortgagee within a reasonable time that he 
had still an outstanding olaim under the prior 
mortgage. Otherwise he would be estopped 
from afterwards maintaining such olaim. 

(Milra, A.J.G.) PANDURANG 8HANJI V. 

NABAYAN RAO. 44 1.0. B47 

- S. 118 — Omission—Puisne mortgagee 

bidding unsuccessfully at Court-sale on decree 
on prior mortgagee—Puisne mortgagee not dia- 
closing his mortgage. 

No estoppel prevents a puisne mortgagee Dot 
a party to & suit by the prior mortgagee from 
olaiming his remedies, merely because he bid 
unsuccessfully for the property at the Court- 
sale in exeoution of the mortgage decree with-# 
out disolosing his own mortgage. 4 A. L.J. 709, 
Diet. (Batten , A.J,C.) Fulmal v. MUSAM- 
MAT Papabi 21 I.O. 608 = 9 N.L.R. 160. 

- 8. 113 —Omission—Mutation proceed¬ 
ings—Persons not parties thereto. 

A mutation proceeding oannot estop persons 
not parties to it unless it can be proved they 
acquiesoed in such proceeding. (Lindsay, J.G.) 
Kandhaiya Bux Singh v. Shed Bux bingh 

20 I.O. 861. 

Parties and Privies. 

- 8. 118 —Parties and privies—Trans¬ 
feree from person prejudicing. 

The plea of estoppel oan be set up lot 
the benefit of the person who has been 
induced to obaDge his position and 
also for that of a transferee from him. So 
also estoppel works not only against the person 
making the representation but also against all 
persons claiming under him by gratuitous title. 

The dootrine of estoppel ii based upon the 
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3YIDEN0E ACT (I of 1872), S. 115-Parties 
and Priyies. 

ohange of position brought about by the 
representation or aotings of the person bound 
by estoppel. Estoppel applies not only in 
favour of the person induced to change his or 
her position, but of a transferee from suoh 
person and it binds not only the person whose 
representations or aotings have created it, but 
all olaiming under him by gratuitous title. 
[Lord Dunedin). Jagannath Prasad Bingh 
V. SYED ABDULLAH. 45 Cal. 909 = 

18 A L J. 576 = 35 M.L.J. 48 = 21 M.L.T. 62 = 
20 Bora. L.R. 851 = 28 C.L J. 192 = 
22 C.W.N. 891 = 11918) M.W.N. 406 = 

8 L.W, 163 = 5 Pat. L W. 88 = 
45 l.G. 770 = 45 I. A. 97 (P.C.). 

- 8. 118— Parties and privies—Morlga- < 

gor and mortgagee—Puisne mortgagee. 

Where a son mortgaged his share of the 
joint family property to a person and after his 
father’s death mortgaged the same to another; 
Held, that the seoond mortgagee, a represen- , 
tative in interest of the mortgagor, oould not 
ohillenge tho validity of the first mortgage. 30 
A. 38, Diet ; 16 I.O, 929, ttel. ; 35 C. 877, Ref. 

( Ryves and Piggott, JJ.) Tota Ram v. Har 
GOBIND. 30 All. 141 = 21 10. 721 = 

12 A.L J 123 

- 8. 118— Parties and privies—Different 

capacity. 

Persona as representatives of tho mortgagor 
oannot dispute the mortgagee’s right ; but as 
mutawalis, they oan plead that the property 
being wakf the mortgage was void. ( Knox and 
Karamat Hussain, JJ.) Nandan Bingh v. 
JUMMAN. 84 All. 610 = 17 I O 632 = 

10 A.L J 278 

- 8 115— Parties and representatives — 

Purchaser at execution sale affected by the 
same rule of estoppel as judgment-debtor. 

Purohaser at execution sale is affected by 
the same rule of estoppel as judgment-debtor 
himself (Chatter jee and Cuming, JJ.) 
aumoda Mohan Roy Chowdhury v. 

NILPHAMARI LOAN OFFICE, LTD. 

65 I.O. 219 = 26 C.W.N. 436. 

-- 8. 119— Parties and privies—Auction- 

purchaser bound by estoppel. 

An estoppel that would have bound a mort¬ 
gagor, i.e., a mortgage on the property, is 
binding upon a mortgagee by whom the pro¬ 
perty is purohased at a sals in exeoution of his 
deoree on his mortgage. ( Mookerjee and Pan¬ 
ton, JJ.) Kalidas v. Prasanna Kumar. 

47 Cal. 446 = 10 O.L.J. 496 = 88 I.O. 189 = 

21 C.W.N. 269. 

r.But see 83 1 0. 179 = 37 M.L.J, 442.] 

- 8. 115—Partial and privies— Hindu 

reversioner—Cement le alienation by widow. 

A Hindu reversioner doss not olaim through 
his father but direotly through the last male 
owner and the oonssnt of his father to an 
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and Priyies. 

alienation by the widow does not estop him 
(the son) from disputing the alienation. Nor 
does the faot of his taking a gift of the 
property alienated, estop him Iron suing for 
possession. (Mookerjee and Panton, JJ.) 
rameshchandra Chakrabarti V Sashi 
Bhusan Uppadhay. 30 O.L.J. 86 = 

53 1.0. 694 = 23 O W N. 1025. 

-S. 110 —Parties and privies—Hindu 

reversioner — Relinquishment by — Taking 
advantage from widow—Heirs estopped from 
disputing validity of transaction. 

Whore a Hindu reversioner relinquished his 
rights to a portion of the inheritance in favour 
of tho widow receiving a relinquishment from 
the widow of all her interest in the remaining 
portion of the inheritance neither the rever¬ 
sioner nor aDy person olaiming through him, 
oould plead that the relinquishment was not 
binding on him and had no effeot on tho portion 
of the|inheritance relinquished in the widow's 
favour. [Fleteher and Jluda, JJ.) JOGENDRA 
Nath Bhunya v. Mohindra Ghosa. 

47 1 0.978. 

-8. 113— Parties and privies—Vendor 

and vendee—Vendee estopped if vendors waive 
their right to object to sale. 

The purohaser of a non-transferablo 
oocup3noy bolding will be precluded from 
setting up non-saleability if the properties of 
the estato had tha opportunity to object in 
exeoution. (Chatterjee and Beachcrojt, JJ.) 
RAmu Pal v. Prakash Chandra. 

32 I 0 737. 

-8. 113 — Parties and privies—Execu¬ 
tion purchaser — Estoppel affecting judgment- 
debtor. 

A purchaser at an exeoution s*le is not 
entitled to raise tho question of transferability 
of the holding and is subjeot to the same 
estoppele as the judgment-debtor. 22 O. 909 ; 
10 O.L.J. 150 ; ‘20 O.L.J. 52, Rel. ( Mookerjee 
and Beachcroft, JJ.) KANCHAN Mandar v. 
KAMALA PROBAD, 29 I.C. 734 = 

21 O.L.J. 441. 

-8. 118— Parties and privies—Auction- 

purchaser — Execution sale. 

A purchaser at a sale in exeoution steps 
into the judgment-dobtor’s shoes whose right, 
title and the interests he acquired and is alio 
subjeot to the same estoppel as he. (Mookerjee 
and Beacheroft, JJ.) Prodyat Kumar 
TAGOBA v. ISRI RAM MARWARI. 16 I.C. 792. 

-8. 118— Parties and privies—Auction- 

purchaser at execution sale. 

The defendants who ware the representatives 
in interest of the tenant and were bound by 
the same aetoppal a« the judgment-debtor 
whose right, title and interest had been 
purohased by them oould not have the question 
of the transferability of the holding raised at 



528 


CIVIL DIGEST, 1911 —1923 


524* 


EVIDENCE ACT (I of 1872), S, 118—Parties 
and Privies, 

their insUnoe. 11 C.L.J. 20 ; 10 I. 0. 49, Rel. 
upon ; 36 C. 904 ; 10 I.O. 918, Diet. (Mookerjee 
and Carnduff , JJ.) TULSI SINGH v. DAYAD 
aiNQH. 19 1.0. 718. 

-S 111 — Parties and privies—Stran • 

girt not affected. 

Tho plaintiff purchased lrom an oooupanoy 
raiyat the holding in dispute though the land¬ 
lord’s consent was essential for the validity of 
*ta transfer. Subsequently the defendant purcha¬ 
sed the same holding in ezeoution of a deoree 
for rent obtained by some of the oo-aharer land¬ 
lords. The plaintiff eued for declaration of 
title and recovery of possession. Held, that the 
plaintiff got no title to the holding as it was 
not transferable, that there could not be estop¬ 
pel ageinst the defendants under 3. 115 fcr 

they were no party to the transaction under 
wbioh the plaintiff claimed title, and the auit 
must fail, i Chose and Pargiter , JJ.) ACHA- 
Mulda Bircab V. Chollamunnessa Bibi. 

10 1.0. 928-11 C.L.J. 479. 

-8. 11* — Parties and privies — Aue'.ion- 

purchaser—Transferability of holding. 

It is not open to the auotion-purohaier of a 
non-transfcrable holding to raise the question 
of ita transferability booauie ho is only a repre¬ 
sentative of tha jadgmont-debtor and the 
tenants themaelves oould not have raised the 
queilion. (Woodrcffe and Carnduff. JJ-) 
Kaidash Chandra v. akhoy Nabain Sow. 

10 1.6. ISO, 

—--8. Parties and privies — Rival 

claimants from earns party — Oeeupancy holding 
—Mortgage ef, 

As between tho mortgagee purchaser of the 
intereit of a tenant of a non-traniferable hold¬ 
ing and a private purchaser from the same 
person, the question of the transferability of the 
holding does not arise, (il lookerjee and Teunon, 
JJ.) SHYAMA CHARAN BHATTAOHABAY* V. 

Mokhoda Bundari Debi 15 O.W.N. 701- 

10 I.O. 41-18 0 L.J. 481. 

-1. 115 —Parties and privies—Judg¬ 
ment-debtor—Execution purchaser. 

Where a Court in ezeoution of a deoree pur¬ 
port! to sell property outside its territorial 
jurisdiction a subsequent purobaser in ezeoution 
of a deoree against the samejudgment-dabtoE 
can question the validity of tho former sale 
although tho judgment-debtor himself might 
be estopped from questioning the validity of 
th» sale. 85 Cal. 877 : 7 Cal. L.J. 644 Not Foil. ; 
29 Oal. 909, Ezpl. (Abdur Rahim, O.C.J. and 
Seshagiri Aiyar, J.) VlBRAPPA CHETTI v- 

Ramaswami Ohbtti. II Mad. Ill- 

17 M.L J. 411 — 18 M L T. 271- 
•1 10, 979-11 L.W, 111, 

-1. 118— Parties and privies—Auotion- 

purchaser — Decree-holder's right to sale enures 
for the benefit of auction-purchaser. 

Whan an auotion sale eaanok be questioned 
by the judgment-debtor or one olaiming under 
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performance, i 

him as agaiDst the decree-holder ou the ground 
of estoppel it cannot be questioned as against 
the auction-purohaser also, as the deoree-hol- 
der’s right to sale enures for the benefit of the 
auotion-purohaser. 20 . 296, Appl. ; 18 M. 

13, Foil. (Spencer and Phillips, JJ.) 8WAMI- 
NATHA VELDALA V. DBMADINGA CHETTIAR. 

37 I.C. 828 = (1917;.M.W.N. 88, 

- S 113 —Parties and privies—Liability 

of—Intermediate arrangement between original 
parties- 

Ertoppsl cad be raised as a plea by parties as 
well ae their privies. The privy oannot be 
deprived of suoh benefit by the fact that since 
the time the representation was made and the 
privity of the estate commenced, the person to 
whom the representation was made and the 
person who made the representation have come 
to an arrangement contrary to the representa¬ 
tion. ( Lindsay , J,C. and Kanhaiya Lai, A.J. 
C.) Badri Bishad v. baij Nath. 

47 I.O. 984-1 0 L J. 458. 

- S. 183 — Parlies and privies—Subse¬ 
quent mortgagee—Representations of mort¬ 
gagor, 

A subsequent mortgagee is bound by the 
representations made by the mortgagor to a 
prior mortgagee and oannot ohallenge tho valid¬ 
ity of the prior mortgage 60 fat as it affeota 
the ehara which was subsequently mortgaged. 

( Staurt avdKanhaiya Lai, A.J,Ca.) Gurdayad 
v. TAID HU*8AIN. 6 0 L,J. 31-54 I C. 761 = 

2 U.P.L R. iH C.) 34. 

Part performance. 

-8. 115 —Part-performance — Contract 

to settle property in consideration of dones 
coming and living with donor—Actings of the 
parties—No looua penitentiae. 

A vary rioh widowed aunt wanted hoc 
niece and he» husband to come and live with her. 
To this the niece agreed but on condition that 
the aunt settled- a village on her. Subse¬ 
quently the aunt wrote to the nisoe and to her 
husband assuring them that a village had been 
purohased only with a view to be given to the 
niece and that it would be duly given to her 
after the death of tha writer. The niece and 
her huiband thereupon oeme and lived with the 
aunt for eeven years till her death. Tho nieoe 
olaimed tho village ae here, though there was 
no written and rsgieterod oonveyanoo in writing 
in heE favour, as required by law. E/ld, that 
having regard to tho aotions of tha partiei, nei- 
that the aunt nor hoi legal repreeontatives oould 
resile from the oontraot which was specifically 
enforceable by tha nieoe. Tho nieoe was aooori- 
ingly held entitled to the poeieasion of the 
village. The oonduot of tho parties and their 
actings had supplied whateveer defeots there 
might have been from a oonveyanoing point of 
view and the parties were estopped from goto* 
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behind the oontraot. (Lord Shaw.) LAKSHMI 
Venk&yyamma v . Vbskatanarasimha. 

39 Mad. 309 = 20 C.W.N 1014 = 
14 A.L.J. 797 = 31 M L J. 88 = 
(1916; 2 M W.N. 23 = 20 M L T 137 = 

4 L.W 58 = 18 Bora. L R. 631 = 
34 1.0, 921 = 24 O.L.J 279 (P C ). 
Alio 28 I 0. 930 = 42 Cal. 801 (P C.) = 
But See 43 1.0. 138 =40 Mad. 1131. 

[On apeal from 32 I.C. 66.] 

-S. 113— Part performance—Contract 

not embodied in statutory form—Actings of the 
parties — Parlies not allowed to reside from 
contract—No locus ponitontice. 

Locus penitentice, i.e., the power of resiling 
from an incomplete engagement, from on 
unaccepted offer, from a mutual ocntract to 
whioh all have not assented, from an obligation 
to wbioh writing is requisite and has not yet 
been exhibited in an authentic sbaps, exist so 
long as the engagement is not oomploto or final. 
But where the actings and ooDduot of the 
parties are founded upon, rei inter venlus raises 
a personal exception wbioh exoludes the plea of 
loeus psnilentia. It is inferred from any 
proceedings, not unimportant, on the part of 
the obligee, known to and permitted by the 
obligor to take plaoe on the faith of the oon¬ 
traot, as if it were perleot ; provided they are 
unequivooably referable to the oontraot and 
productive of alteration of oiroumUances, loss 
or inoonvenience, though not irretrievable, 
(Lord Shah.) MAHOMBD MUSA v. AGHORE 
Kumar. 42 Cal, 801= 42 I A. 1 = 

17 Bora. L R. 420 = 21 0 L J. 231 = 
28M.LJ 318=19 C.W.N. 280 = 
13 A.L.J. 229 = 17 M L T. 148 = 2 L.W. 268 = 
18 l 0. 9|0= (1916) M.W.N, 621 (P.C ). 


EVIDENCE ACT (I of 1872;, S. 116 -Pleada 
logs. 

aDd 118 of the T.P. Ac'. Per Abdur Bahtm, 
J.— Plaintiff was estopped by hie conduct from 
recovering the plot in spite of the abeenoo of a 
formal conveyance. (Abdur Rahim, Saajsit>a 
Aiyar and Napier, JJ.) RAMANATHA Ce JE i 
v.Ranganathan Chetty. 40 Mad = 

6 L.W. 300=22 M L.T. 173 = 
33 M.L J. 252 = 43 I C. 138 = 

- .__ . H npt / n U V 


_g. 113 -Part-performance—Incomplete 

engagement—Power to resile. 

Though a party has complete power to resile 
tom au iuoomplete engagement, suoh a power 
ivill be denied when the actings and conduot of 
:he parties havo carried the incompletely execu¬ 
ted engagement into effeot. The doctrine ol part- 
performance does not apply to a case where 
a Hindu widow even though purporting to ulin- 
tjuish her estate remains in possession thereof. 
[Das and Kulwant Sahay, JJ.) R*0 BAHADUR 
Mam Singh v. Maharani nawadakhbati. 

2 Pat. 607 = 4 Pat L T 339 = 


Pleadings. 

-S. 113 —Pleading — Nature of-Scope 

of the doctrine . 

Very often tho term 1 estoppel * is used with 
reference to tiansaotions to which it has no 
proper application. Iu its essence it means 
that the party estopped has by his words or 
conduot prevented himself from asserting the 
true facts ou which he would otherwise have 
been eutitled to rely. (Lord Buckmaster ) BlVA 
Prasad Singh v. Tata iron and steed 
Coy LTD. 46 Cal B&2 —45 1 A. *75 = 

(1910) M.W.N. 218 = 62 1 C 90B = 

23 O.W.N. 486 (P.C.) 


-8. 118— Part performance — Conduct 

of parties subsequent to a deed. 

Tbo oonduot of the parties after a deed has 
been exeouted, may operate as an estoppel, if 
it amounts to a parfc-performanoe of the oon¬ 
traot. (Johnstone and Chevi9, J J.) BUDAKHI 

Mad v. O J. Floyad. 27 P R 1911- 

118 P.W.R. 1911 = 10 1 C. 1004 = 

191 PL R. llll. 


-8. 118— Part-performance — Unregis¬ 
tered exchange—Actings of parties. 

Plaintiff and defendant exohanged adjsoent 
lands worth mote than R«. 100 eaoh by au unre¬ 
gistered deed both in good faith believing they 
had effeotod a valid transfer. Etch took posses 
Bion and the defendant built considerable struc¬ 
tures on the property exchanged. Plaintiff was 
aware of the progress of the building and even 
took an additional sum of money for the 
oxoeas area found to have been given in 
axobanga. In a suit by the plaintiff to ejeot 
the defendant : Held, by the majority that the 
plaintiff was not estopped and that he was 
entitled to reoovet his flol owing to the abeenoe 
of a registered oonveyanoe as required by Ba. 64 


-S. 118— Pleading—Nature of plea. 

Estoppel and res judicata are not the same. 
A true res judicata ousts the jurisdiction of the 
Court, while estoppel shuts the mouth ol the 
party. Estoppel means that a person shall not 
be allowed to say one thing at one timoandlhe 
opposite at another ; while res judicata means 
that tho person shall not say the same thing 
twice over. (Beaman. J.) DHAISHANKAR v. 
MORAN. 36 Bom. 283-12 1 0. 513 = 

13 Bom. L R 930 

-8 111— Pleading—Plea of to be provid 

by production of Hie pleadings. 

If a plaintiff wants to show that defendants 
are estopped from raising e oertain plea by 
reason of their pleadings in a previous suit 
between the parties mere production of a copy 
of the Court's judgment in the previous suit 
containing a summary of the pleadings in that 
enit is not enough but tho written statement 
filed by the delta, in that suit should be pro¬ 
duced. (Walmsley ani Panlon, JJ.) Annada 
Prabanna LAhiri v. Babudda Mandad. 

47 1 . 0 . 915 . 
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8 . 115 -^Pleading— Onus of proving. 
The burden of proof when estoppel is get up 
is on the party who sets up the plea. (Fletcher 

and Smither, JJ.) Birendra Kishore v. 
Baikunta Chandra. 46 I 0. 474 

: " 8. 115 — Pleadings— Unnecessary pleas 

raised and decided—No estoppel. 

A plea unnecessarily raised by a party and 
decided by the Court also equally unnecessarily 
does not 9Btop the party from putting the same 
in a later suit. (Campbell, J.) 80HAN SINGH 
V. JAWALA SINGH. 1923 Lah. 243. 

-S. 119— Pleading — Proof. 

Preoise faots whioh caused him to believp^bat 
his transferor was the real owner must be 
pleaded by a person invoking the plea of 
estoppel and he must also show the precise 
nature of the enquiries relied on by him. 
(Shadi Lai, J ) Ram Sarup v. Maya 
SHANKAR. 46 P R. 1918 = 

45 P.L R. 1918 = 43 I.C. 396 = 

33 P.W.R, 1918. 

-S. 119— Pleadings, 

Estoppel under 8. 115 is a rule of pleading 
based on the prinoiple that where a man has 
by representing oertain things to bo true caused 
another to alter his position, he cannot turn 
round and say that ho is not bound by the 
representation. (Abdur Rahim and Moore, JJ.) 

Bhanmughavelayudhan Chetty v 

Koyappa Ohettiar. (1920; M.W.N. 679. 

-S. 119— Pleading—Plea to be raised 

at ths trial, 

A question of estoppel can only be raised by 
pleading, and if the Court is to be asked to go 
into the matter it is essential to place before 
the Court facts which would enable it to come 
to a conclusion as to whether or not the 
prinoiple of estoppel applies to the suit. (Das, 
J.) PURGAN PANDE V. DHANPAT TEWARI, 

32 1.0. 739. 

S. 119— Pleading — Elements neces¬ 
sary. 

To establish estoppel the defendant must 
show that the plaintiff made a representation 
which was aoted upon by the deft, whose 
position was consequently changed. (Mullick, 

J.) Basirul Huq v. Mohammad ajiuddin' 

43 I.C. 897 = 8 P.L W 213 

Public Policy. 

-S 113 — Public policy—Defeating of — 

No estoppel. 

An adoption by a danoing girl for purposes 
of prostitution is invalid. Such an adoption 
oannot be validated on the ground of eitoppel 
as an eatoppel oannot defeat a prohibition 
based on the Rround of publio policy. (Ayling 
and Ooutt»-Trot( 4 r t JJ.) KANDAIYA PiLLAI 
V. OHOKKOMMAL. 28 M L.T. 105 = 

99 10. 214 = 12 L.W. 7. 


— 8. 119— Public policy—Stifling cri¬ 
minal prosecution—Money received. 

The defendant in a 6uit for refund of money 
paid to etifla a proseoution is not estopped from 
showing that the money he seeks to retain was 
really due to him, if suob plea has been 
epeoifioally put forth .by him. 28 I.C. 134, 9 
B. and C. 902, (1903) A.C. 49 Foil. (Wallis, C.J. 
and Seshagiri Aiyar, J.) MUTHUVEERAPPA 

Chetti v, Ramaswami Chetti. 

40 Mad. 289 = 34 I 0. 401 = 31 M L.J. 261. 

-S. 119— Public policy—Estoppel. 

A transfer contrary to publio polioy oannot 
be legalised by estoppel, (Sharfuddin and 
Roe, JJ.) Puncha v. Bundeswari. 

37 I.C 960. 

Representation. 

■ 7 119 — Representation—Necessity for 

Suit in ejectment by landlord against tenant. 

The proprietors of certain lands sued to eject 
a tenant D but the suit was dismissed on 
appeal by the High Court on tbe ground that 
D was a raiyat and that no valid notice to 
quit had been given to him. Pending an 
appeal to the Privy Counoil D’s legal represen¬ 
tatives bold tbe holding to defts. The plfi’s. 
did not admit the validity of the sale but the 
defts. were brought on record before the Privy 
Counoil and the appeal was eventually dismiss¬ 
ed. In a subsequent suit to ejeot defts. Held, 
that the plffs. were not estopped from suing in 
ejeotment inaemuoh as there was no represen¬ 
tation on their part of the existence of any 
oooupanoy right in D. (Sir John Edge.) 
Damodar Narayan Ohowdhury V. 
Miller. 16 L W. 692 = 4 U.P.L.R. (P.C.) 

108=31 M.L.T. 203 = 

27 G.W.N. 461=21 A L.J. 363 = 

44 M.L.J. 72 = 4 P L T. 99 = 
1922 P.C. 349 (P.O.), 

8. 115— Representation — Change of 

position. 

A change in the position by representations 
of a person is tbe basis of the dootrine of estop¬ 
pel. Not only the persons making tbe 
representations but all holding under them 
gratuitously are bound by the estoppel. Upon 
the sale by auction in an estate it was purchased 
benami on behalf of the Zemindar of the estate, 
but no transfer to the benamidar was made. 
The benamidar, upon tbe instruction of the 
Zamiadar, purported to transfer the village by 
a deed of sale to the Zemindar’s illegitimate 
daughter, by whom however, no oonsideratiop 
was paid. The Zemindar by petition supported 
an application by the daughter for mutation of 
names, whereupon she beoame the registered 
proprietrix. Held, that the Zemindar and 
those claiming under him by gratuitous title 
were estopped from denying the title of tb* 
grantee because as a result of tba Zemindar’s 
aots her position bad been ohanged in that she 
beoame liable for the revenae assessed upon the 
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village. (Lord Dunedin.) Jagannath 

PRASHAD BINGH V. ABDULLAH. 

48 Cal. 909 = 48 I.A. 97 = 18 A L.J. 876 = 
8 Pdk. L.W. 88 = (1918) M.W.N. 406 = 
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EVIDENCE .^872), ^^-Repre¬ 

sentation. ' A ( X .. 

Dies. ( Chamier, J.) Bisbumbhar DAYAL 
V. Parohadilal. 16 I.C. 629 = 

10 A.L.J. 112. 


22 O.W.N. 891 = 8 L.W. 163 = 
24 M L.T. 62 = 28 C.L J. 192 = 
20 Bom. L.R. 831 = 43 I.C, 770 = 

33 M.L.J. 46 (P.C.). 

— — 8. 118 -Representation—Negligence- 

Collector—Detective performance of statutory 
duty—Estoppel against Government—Bombay 
City Land Revenue Act (II of 1876) Tenure of 
land. 

The object of Bombay Aot II of 1876 is to 
provide tor tho administration and colleotion 
of the land revenue of tbe Government in the 
Oity of Bombay and not to establish a system 
of registration of titles. The revenue register 
might be of use for oonvayancing purposee. 
But neither the language of the statute nor 
tbe obaraoter of the ofhoials who have tbe 
duty of keeping it, is suoh as to indioato an 
invitation to the publio to rely cn the inci¬ 
dental statements as to titles made in the 
reoords but which do not purport to be deci¬ 
sive either of the rights of the Government or 
those of the individuals as to anything exoept 
the liability to oontributo to the revenue. A 
oertifioate of the Collector, under the provi¬ 
sions of the above Aot, certifying an extract 
from the rent rolls kept in the office by which 
extraot oertaiu land was incorrectly described 
as being classified under the head ‘Rent roll or 
quit or ground rent’ does not estop the Govern¬ 
ment from resuming tbe land as being held 
under tho sanadi tenure. (Viscount Haldane) 

Merwani Munchebji Gama v. Secretary 
OP STATE. 39 Bom 661 = 19 O.W.N. 1036 = 

(1918) M.W.N. 838 = 2 L.W. 701 = 
29 M.L.J. 299 = 13 A. L.J 1026 = 
30 1.0. 53» = 42 I. A. 188 (PC ). 

-8. 115— Representation—Change of 

position — Prejudice to adoptee — Subsequent 
denial of adoption. 

A plff. who had asserted over and over again 
the faotum of an alleged adoption, who has 
consented to be bound by it, who has on his own 
showing received valuable consideration in 
return for making suoh assertions and who haB 
by reascn of tbe setting up of tbe alleged 
adoption oaused tbe deft, to be deprived of all 
share in landed property of his natural father is 
estopped from asserting that the adoption never 
in faot took plaoe. (Roflque and Ptgqolt, JJ.) 
UDITNARAINO RANDHIR 8INGH. 

20 A L.J. 913-45 A. 169 = 1923 All. 88 


—— —3, 118— Representation—Common mis¬ 
take. 

Estoppel oannot be established by tbe mere 
faot of sharing erroneous belief with others. 
(Macleod and Heaton, JJ.) Girijabai v. 
Sadasiva Vishvanath. 88 I 0. 394 = 

22 Bom. L.R. 974. 

-S. 113 — Representation—Holding out 

a person as ostensible owner . 

Where a true owner of property holds out 
another as the ostensible owner and the property 
is sold by the latter to a bona fide purchaser 
for value, the true owner will be estopped from 
setting up bis rights as against such bona fide 
purchaser. (Uranian, J.) TEHILRAM v. 
LONGIN D’MELLO. 37 I.C. 231 = 

18 Bom. L.R 387. 

-8. 113 — Representation of fact — 

Misrepresentation—Contract executed under — 
Effect on heirs. 

Misrepresentation per se as a ground of relief 
must be one of faot and not of future inten¬ 
tion. So in oases of miRropresentation of fact, 
the relation of the parties in law would have 
to be determined on the assumption that the 
faot was as it was represented to be. Thus 
where a marriage was brought about by a 
misrepresentation of a person that the bride¬ 
groom was his adopted son, tho former is 
bound to make good the misrepresentation and 
so tbe adopted will be entitled to suooeed as 
heir after his death in preference .to his 
widow. (Beaman, J.) Ladkabai 8u. Navi- 
VAHU. 31 I.C. 708 = 17 Bora. L.R. 783. 

-8. 118— Representat ion—Negligence. 

(Scott, C.J.)—An aotion oannot be founded 
on estoppel, as it is merely a rule of evidence, 
but it is important tc prevent the defendant 
from denying the truth of what has been 
asserted by him. A person oauuot take advant¬ 
age of a representation alleged to oreate 
estoppel unless he is oonoerned in the trans¬ 
action in whioh the representation was made. 
(Russel, J.) There oan be no estoppel when 
the whole record or deed in whioh the state¬ 
ment relied upon is contained shows the 
truth, There is no estoppel when the oiroum- 
stanoes were likely to have prevented a 
reasonable man from aoting on the ntate- 
ment. (Scott, O. J. and Russel, J.) MEVANJI 
V. SECRETARY OF STATE. lfl I 0. 714 = 

11 Bom. L R. 634. 


-8. 116 — Representation—Joint family 

— Alienation—Effect of. 

An alienation by one oo-paronner ii not alto¬ 
gether void but ii voidable at the option of 
other oo-paroenen. It oannot be challenged 
by tbe exeontant. 31 All. 11, Foil ; 34 A. 166, 


-8. 115 —Representation—Fact and lato 

—Nature of estoppel by conduct. 

Estoppel is a substantial plea whioh must 
be aot up and proved by unambiguous evidence 
by the party wishing to take advantage of it. 
20 C. 296, Expl. and Diat. The dootrine of 
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estcppel by representation applies only to 
representation as to certain faots alleged at the 
timelto be notually in existence, and not to 
premises in future which if they bind at all, 
bind as contracts. Maddison v. Alderson, 
8 App. Css. 467, R«I. To oreate an estoppel ny 
oonduot under 8. 115 of the Evidence Act 
intentional conduct on the part of one party 
earning the other party to believe and act on 
the belief that a certain thing wa3 true in 
foot and nob merely true in law must be proved. 
Ignorance of law cannot be pleaded by either 
party. ( Chandavarkar and Batchelor, JJ.) 
Bai Kashi v. Jamnadas. 18 I.C. 133 = 

14 Bom. L.R. 847. 

-S. 1 IB — Representation — Parson 

claiming title wider another — Knowledge. 

Where A and B oonvey property to C making 
him believe that they are sole owners of the 
property and C aotiog on that representation 
takes the property for consideration, A and B 
are estopped from assorting the title of a third 
person to the property even though C has 
transferred the property to D who was 
aware of the title of that third person. (Greaves 
and Chose, 33). Barada PROSAD BANER- 
JEE v. GOSTO BEHARI HaZBA. 

35 C L.J. 78-1923 Cal. 542. 

-8. 115 -Representation—Hindu rever¬ 
sioner — Joining in mortgage ly ividoiv—Rever¬ 
sioners if can subsequently sue. 

Boms of the sons of a Hindu widow who had 
on y a limited interest in the property joined 
in the mortgugo executed by her and thus 
represented that the property was being mort¬ 
gaged bj their mother for legal necessity. Held, 
that the sons could Dot go baok upon those 
representations when dealing with a party who 
had changed his position relying on the 
representations of laot and were ai suoh 
estopped frem denying the validity of the 
mortgage to which they were parties. A rever¬ 
sioner who had voluntarily signed the deed 
exeouted by a widow oannot legally claim in 
opposition thereto, tSanderson. C.J., Wood • 
roffe and Mookerjee. JJ.) 8HIB CHANDRA Kab 
v. DULCKBN. 45 I C. 78-28 C. L.J, 123. 

-S. 115—Representation—Plea of, to be 

specifically railed. 

Estoppel by representation only arises where 
the representation is as to a matter of fact. 
Estoppel cannot be relied upon unless ic is 
pleaded. [Mockerjee and Beachcroft, JJ.) 
Chamdi Charan Nath t>. Somla Bibi. 

32 C.W.N. 179-44 1.0. 214 = 28 0 L J. 91. 

-8. 115 — Representation — Feeding the 

tsleppel— Subsequent acquisition ol interest. 

Where a grantor declarer himself to be in 
porienion of a rproiflo estate and the Court 
fiDdi that it waB assumed by tba parties that 
fcuoh estate was to paee and that they had aoted 
on suoh assumption, an estate by eitoppel is 
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created between the parties and those claiming 
under them in respeot of any aiter-acquired 
interest in the grantor. (10 C.L.R. 61 and 
6 C.L.R 529, Dist.) (Chaudhury and Neicbould, 
JJ.) Krishna Chandra Ghose v. rasik 
Lal Khan. 21 C.W.N. 218 = 33 I C. 568 = 

23 G.L J. 801. 

-S. 113 -Representation—Recitals. 

It is not open to the grantor of a lease to 
show that the recitals in the document aa'to 
his statuB are inoorreot and that on the true 
laots, he had no right to create a lease. But a 
purchaser of the leased land at a sale on decree 
for arrears of rent is not bound by this estoppel. 
(Mookerjee and Roe, JJ.) Janaki Nath Hore 
v. Prabhasini Dasi. 43 Oal. 178 = 

30 I.C. 8j8 = 22 C.L.J. 90 = 19 C.W N. 1077. 

-S. 113 — Representation — Recitals— 

Effiet . 

An estoppel is not oreated by a oollateral 
statement not concerning the direot purpose of 
a deed. ( Mookerjee and Teunon, JJ.) BEPIN 
BEHARI MlTTER V. TlNKOWARI PATHAK. 

18 C.L.J. 271 = 0 I G. 574 — 10 C.W.N. 976. 

-S. 113 — Representation — Mortgagee- 

Sale of property—Claim against vendee- 

Where a mortgagee on inquiry by a vendee 
gives him tho exact amount duo on his mort¬ 
gage and this information is aoted upon by the 
latter who retains that amount out of the 
purchase-money for paying off the mortgage, 
tho mortgagee is estopped from reooveriDg any 
larger amount from the vendee. (Scott-Smith 
and Leslie-Jones, JJ.) SECRETARY, CHIEF 
KHALSA DEWaN AMRITSAR V. PUNJAB 

National Bank, Ltd. 63 i,o. 492 = 

141 P.R. 1919. 

-8. 115 —Representation — Change of 

position—Necessity for. 

fc Three faotora are neoeaaary to briDg a case 
within 8. 115 of the Evidence Aot (i) a 

representation which amounts to an intention 
of oauaing or permitting to cause belief in 
another ; (2) belief on the part of that other and 
(3) an aolion arising out of that belief. (Scott- 
Smith, J.) Hablal v. Basan 8INGH. 

73 P.L.R. 1918-47 I C. 98 = 

73 P.W.R. 1918*- 

-S. 11B— Representation— Omission- 

Mortgage. 

Where the mortgagee erroneously agreed to 
and did itrike off a oertain clause from a 
mortgagee-deed but afterwarda took _aotion 
upon the deleted clause it is open to the mort¬ 
gagor to treat the aotion ai a nullity sinca be 
actad upon tba balief that tha delation i waa 
tight. (Scott-8miih and Shadi Lal. {JJ.) 
SALIG Ram v. CHAJJU. 118 P.W.*. 1917 = 

41 I.G. 212-16 P R. 1817. 
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;-8. llfl -Representation — Pre-emplor 

induced to treat sale as a whole—Effect. 

Persons, who, by olothing their transition 
in a partioular form induoa the pre-emptor to 
claim pre-emption in respect of it aa a whole 
oannot be allowed to turn round and elaim to 
show that the intention expressed in the sale- 
deed was not their real intention. (Rattigan 
and Scott Smith, 33.) MAGHI v. Narain. 

6 P.R. 1014-256 P L.R 1013 = 
20 I.C. 81-165 P.W.R. 1913. 

--8. 118— Representation— Matter of law 

— Opinion as to legal effect of adoption. 

A mera viaw or opinion aa to tbo legal effect 
of an adoption ia net a thing within tbo mean¬ 
ing of 8. 115 of the Aot, and so estoppel oau bo 
oreated only by a representation whiob is the 
oause of the balief and which is noted upou. 
(Johnstone and Rattigan, 33.) Tek Grand v. 
Gopal Devi. 46 P.R. 1912« 

127 P L R. 1912 — 13 1.0. 482 = 

180 P.W.R 1912. 

-8. llfl— Representation—Adoption. 

Representation on a matter cf law, i.e , as 
to the validity of an adoption oreatee no 
estoppel. (Ayling and Otigers, JJ.) Rajam- 
BAL AMMA V. 8HANM UGA MUDALIAR. 

(1922) U.W.N. 181- 1928 M&d. 11. 

-S. 110— Representation— Ostensible 

owner—Purchaser from — Enquiry, 

A purohaier from an ostensible owner of pro¬ 
perty must prove that be had no notioo actual 
or oonslruotivo of the real owner’s title, before 
the latter oan be resisted on tbo ground of 
estoppel. (Ayling and Coutts Trotter , 33.) 
VENKATARAMA AIYAR v. E VENKATaRAMA 
AIYAR. 9 L W. 818-50 I.C. 909- 

(1910; M.W.N. 180 

-8- llfl — Repreeentation — Existing 

tact—Relinquishment of rights of inheritance — 
By a Mahomedan. 

Par Sadasiva Aiyar, 3. (oontra Spencer, 3.) 
l'he effsot of 8. 116 is not to prevent a perron 
from denying the legal efleot of a transaction 
to whiob bo is a party, but only the truth of a 

thing ’ which he intentionally oaused the 
other party to bolieve. The ' thing ’ does not 
rofor to the legal validity of an agreement to 
relinquish a opss succeseionis whou it aoorues 
uor to an intention whiob baa to ooma into 
existence in the future, $ g, x when a succession 
opens. The intentional misleading under tba 
sootion refers to the present existenoa of a right 
or faot and not to a future metapbysioal possibi¬ 
lity. ( Sadasiva Aiyir and Spinaer. 33 ) ASA 
Beevi V Karuppan Ohetti. 41 I.c. 811. 

“ 8. US — Representation—Effect of — 

Intention, 

Words used by partial are binding on them 
whatever their intention might be. (Spencer, 
Cou ti’Trotter and Napier, 33.) Venkata 
Suiibiah Ohetty v. Burba Naidu. 

8L.W. 977-18 M.L.T. I|»- 
31 1.0.102 —(1910) M.W.N. 812. 
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sentatlon. 

-S. lib—Representation — Conditional 

promise to remit rent. 

A promise to remit rent complied with con¬ 
ditions is not an absoluie promise of remission 
and the landlord can onforce his rights in full. 
(Sadasiva Aiyar and Bannay, JJ.) Subba- 
raya aiyar v. Kolandavelu Mudali. 

20 I.C. 958. 

-8. llfl— Representation—Hindu rever- 

toner—Dialings with minor widow. 

Where on the faith of representations by 
the defendant who was a reversioner, that the 
widow was a major and oompetent to oarry on 
her husband’s family trade, plaintifi entored 
into business relations, estoppel will prevent 
deft. Irom oentending that she was a minor at 
the time and incompetent to inour debts. And 
if there is no withdrawal of such representations 
on the part of tbo reversioner the mere faot 
that the defendant was questioning her legal 
capaoity will not prevent the operation ol such 
representation in respect of advanoes made 
after that date, (Sadasiva Aiyar and Napier, 

JJ.) The bouth Indian Export Co., ltd. 
v. T. 8UBB1ER. 28M.LJ 696 = 

29 I C. 967 -(1913; M.W.N. 488. 

[Ouappeal from 24 I. 0. 398 -15 M.L.T 328.] 

- ; —S. 113 —Representation—Error of law, 

Au estoppel oannot be based on the ground 
of a mistaken impression of law regarding the 
validity of an adoption. (Benson and Sundara 
Aiyar , JJ.) A1YANNA OHaRIAR V. LAK8HMI 
A.M.VAL. 21 U L J. 600- 10 M L T. 19 = 

10 I.C. 191 — (1911; 2 M.W.N. 62. 

-S 115 — Representation — Mistake — 

Effect. 

Representation made under a mistake of faot 
operates as an estoppel, (DalUfax, A.J.C.) 
Ramprasad V. 1 mar AT Bai. 18 NL R 27 = 

1922 N. 79. 

-8. llfl— Representation— Prejudice- 

No prejudice to parly misled—Effect of. 

In the abeenoe ol proof that a representation 
in a sale-deed has been relied upon by a person 
who has therefore aolsd to hia prejudice 'the 
plea of estoppel is not available to him. The 
doctrine ol estoppel cannot bo applied to a 
witness who is not a party to the suit where 
the party calling him is not estopped. (Mxtra, 

A.J.C.) Rajib Hushain v. Zing raji, 

64 I.C. 962. 

-Ss llfl— Representation— Law or lad. 

A representation will not generally oreate 
•Btoppel if it is not a material statement of faot 
but of law, beoause an admission (on a point of 
law oannot operate at an .'estoppel. (Drake- 
Brockman, 3.C. and Prideaux, A 3 .C.) Govind 
v, OHANDRABHAGA. 84 I.O. 676- 

18 N.L.R. 100. 
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EYIDENOE ACT (I of 1872), S. 113—Repre¬ 
sentation. 

-S. 113 -Representation—Pre-emption 

suit. 

Ia order to maintain a plea of estoppel in a 
pre-emption suit, it mual be proved that the 
plaintiff believed the representation made and 
brought his suit on the basis of it. (Daniels, 
A. J.C.) BANKE BEHARI LAD V MANNA LAL. 

73 1.0. 372 = 9 0. & A.LR. 79. 

-8. — Representation — Promise— 

Prejudice. 

A mere promise doe3 not oreate an estoppel 
if there is not any representation deceiving the 
opposite party and ihereby causing him to alter 
his position for the worse- tKanhaiya Lai and 
Daniel, A.J.Cs.) KANIZ MEHDI BEGAM v. 

Rasul Beg. 48 I.C. 39 = 3 0 L.J. 851, 

-8. 115 — Representation — Change of 

position—Necessity tor. 

9 115 of the Act contemplates some aot or 
conduot by which the party pleading an 
estoppel has been affeoted and induced to 
change his position for the worse. (Kanhaiya 
Lai and Daniel, A.J.Cs.) BISHNUNATH 
bingh v. Baldeo Singh. 47 I.C. 194 = 

21 O.C. 165. 

-S. 113 —Representation—Gratuitous — 

Withdrawal —Consent to entry oj one's name in 
revenue papers, 

A party may withdraw any gratuitous 
admission unless there is some obligation not 
to do bo ; a mere oonsent to the entry of 
another’s name in the revenue papers doe? not 
oreate any suoh obligation. A petition of com¬ 
promise filed by the parties in a mutation 
prooeeding whereby defendant’s namo3 were 
agreed to be substituted in respeot of a oortain 
property will not estop the plaintiffs from 
subsequently suing to recover possession there¬ 
of, as it did not purport to convey any title nor 
induoed the defendants to alter their position 
thereby. (Kanhaiya Lai, A.J.C ) KALI 
Prasad v. Thakurdei. 23 I.C. 955 = 

1 0 L J. 81. 

-8. 116 —Representation— Prejudice- 

Cause and effect. 

The representation by the party estopped 
and the aotion by the party seeking to estop 
must be connected together as oause and effect 
if the dootrine of estoppel is to be held to be 
applicable. (Das, J) RAM 8ARAM PANDEY 
v. Ram Nihora Singh. 37 I.C. 283 = 

2 U.P.L R. (P. )142. 

-8. 113 — Representation-No prejudice. 

Estoppel is not created by a statement in the 
first suit by a party when the other party was 
not in any way prejudiced. ( Scott-Smith . J.) 
GUSAUNMAL V. RAM RAKHAMAL. 

50 I.C. 128. 

-S. 115 —Representation— Fraudulent 

intention it necessary. 


BYIDBN0E AOT (I of 1872), 8, 115—Repre¬ 
sentation. 

Fraudulent intention on the part of the party 
making the representation is not necessary to 
constitute estoppel. ( Mulltck and Thornhill, 
JJ.) Balbir Prasad v. Jugul Kishore. 

45 I.C. 473 = 3 Pat. L.J. 434. 

-S. 113— Representation — Ambiguous 

Act. 

An ambiguous aot oannot oreate estoppel 
just as an ambiguous dooument oannot oreate 
it. (Young, J.) Mamsa Bros. v. Sallay- 
JEE. 46 I.C. 609. 

-*-S. 115— Representation— Existing 

fact — Law* 

Tho word ‘ thing ’ in S. 115 means a fact 
and a foot in existence or past. ' Thing ’ there¬ 
fore does not inolude a proposition of law or a 
promise to make a gift, (Mccoll, J.C ) MA PYU 
V.IMAUNG Po Chet. (1916) 2 U.B.R. 148 = 

39 1.0. 383 = 11 Bur. L.T. 14. 

-S. 113— Representation — Negligence- 

Land standing in revenue registers in joint 
names of husband and wife—Tax receipts in 
joint names—Effect — Burma. 

Certain land stood in tho revenue registers in 
tho joiut names of wife and husband and tax 
reoeipts were in the joint names. Held , the 
mero faot of tho wife living on the land ought 
to have put the mortgagee on enquiry as to 
what the wife’s interest was. In a suit ou a 
mortgage no estoppel prevented tho wife from 
showing that the land wa3 her sole and separate 
property. (Young, J.) P.D.R.M. MEYYAPPA 
Chetty v. Ma Mo Yeik. 30 I G 692 = 

8 Bur. L.T 124 (1). 

-S. 113 — Representation — Husband 

and wife. 

A wife was allowed by her husband to take a 
mortgage in her own name and to take the 
rent. The mortgagor thought that the transac¬ 
tion oonoerned her and him (mortgagor) only. 
The husband is estopped from disputing a 
redemption from the wife. ( Mccoll . A J.C.) 
Nga Tun Bam u. Nga Kan. 12 I.O.!200* 

4 Bur L.T. 244. 

-S. 113 —Representation —Omission to 

ash for relief. 

The omission of a plaintiff to ask for resti¬ 
tution in a suit for a declaration that a deoree 
is null and void does not amount to representa¬ 
tion that he relinquishes the right to restitution. 
Even if it does amount to suoh a representation 
it would not operate as an estoppel being a 
mere statement of intention of promise in 
future. IPratt, J.C. and Fawcett. A.J.uw 
GHULAM MAHOMED V. LALOHAND. 

33 1.0. 552 = 13 S.L.R. 193. 

-S. 115— Rspresentalion—Matter of Inn 

—No estoppel • 

A statement of faot only and not of !aw is 
referred to by the term ' thing ’ in 8. 115 o* tb 
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EVIDENCE ACT (I of 1672), S. 118-Rlght 
to Appeal. 

Evidence Act. There oan be an estoppel by a 
misrepresentation of faot and not ordinarily of 
law. (Pratt, 3 0‘ and Hayward , A.J.C ) Mir 
Mahomed Valad Hayat Khan r. Khubo- 
mal Valad Dinomal. 21 I.G. 917 = 

7 BLR. 98. 

Right to Appeal. 

- S 119— Right to appeal—Estoppel by 

conduct— Judicial proceedings—Dismissal for 
default of suit— Appellate Court ordering resto¬ 
ration on payment of compensation to the other 
party—Compensation accepted— Waiver of right 
to appeal. 

When a suit diemiesed for default is ordered 
by an appellate Court to be restored on payment 
of compensation and compensation is accepted 
by the'opposite party, the latter is equitably 
estopped from appealing from the order of 
remand. (Tudball and Rafique, JJ.) Hazari 
Lal v. GANGA Chaban. 18 1C. 929, 

-3. 11 5—Right to appeal. 

Plaintiff brought a suit for partition of 
certain property. In appeal, the District Court 
found that in faot it was a suit for a declaration 
of title and possession. Thereupon, the plain¬ 
tiff agreed to amend the plaint accordingly. 
Plaintiff appealed against the order of the 
Distriot Judge. (Coxe and Teunon, JJ.) 
SHASHI BHUSHAN V. JOTINDRA NaTH ROY. 

38 Cal. 681=10 I.C. 463 = 16 O.L.J. 443. 

% 

-S. 119 — Right to appeal—Bidding at 

Court auction, 

The Partition Aot does not estop a joint 
owner who bids at the auotion of the joint 
lands’beld under orders of the Court under that 
Aot, from filing an appeal in the matter. 
(Johnstone, C.3. and Smith, J.) FATEH Chand 
v. BILAS RAI. 61 P.L.R. 1916 = 

89 P.W.R. 1916 = 96 P R. 1916 = 
31 1-0. 887-140 P.W.R 1916. 

Trustee. 

-8. 118 — Trustee—Breach of trust — 

Alienation—Setting aside. 

A trustee may commit a breaoh of trust in 
making a£ alienation aDd still may be ostopped 
as against a bona fide transferee for value 
without notice of the trust, although the 
estoppel may not apply to the beneficiaries. 
(Mookerjee and Beachcro/t, JJ.) 8IDHU 8ah«J 
v. Gopicharan Das. 18 I C. 960 = 

17 O.L.J 288 = 
[Also 27 I.G. 400 = 42 Cal. 499j 

-8. 115— Trustee—Alienation of trust 

property—Breach of trust—Suit by alienor to 
recover trust property— Bona-fide purchaser, 

A trustee of a temple by whom trust property 
is alienated for his own purpose is not estopped 
from instituting a suit as trustee to reoover the 
property for the trust from a bona fide purohaeer 


EVIDENCE ACT (I of 1872), 8. 116 - Waiver 
and E stoppel— Distinction- 

for value. 6 M.L.J. 270 and 19 M.L.J. 305 
Foil. 14 M.I.A. 289 at 308 Ref. 6 A. 24 and 42 
Cal. 455 Diet, (Spencer and Krishnan , JJ.) 
Yasim Sahib v, Ekambara aiyar. 

37 M.L.J. 698 = 26 M L T 441 = 
84 1.0. 497 = 10 L.W. 672. 

Vendor and Purchaser. 

-8 . 115 — Vendor and purchaser— 

Estoppel by deed. 

The acceptance of a conveyance in fee and 
entry into possession do not estop a grantee 
from denying the title or seisin of his grantor 
unless he olaims under the deed. (Mookerjee 
and Teunon, JJ.) Bepin Behari Mitter v. 
TlNKOWARI PATHAK. 13CL J. 271 = 

9 I.C. 374=19 C.W.N, 976. 

-8. 115— Vendor and purchaser—Denial 

of title when allowed. 

The vendor is not estopped from denying the 
oorreotnese of his title so far as the olaim of a 
third person is oonoerned, but he should not 
be allowed to do so when he is trying to play 
the vendee false by supporting that claim. 
(Chevis, J.) Sham Singh v. Prem Singh. 

17 I.C. 908 = 260 P.W.R. 1912, 

- 8. 115 —Vendor and purchaser — 

Person taking a conveyance of property—If 
can plead non-transfer ability. 

A person by whom a oonveyanoe of oertain 
property is taken cannot subsequently plead 
that the property was not transferable. 
[Lindsay, J.O.) RAMA 8ANKAR u. NANIK 
Prasad. 1 O.L J. 187 = 24 I G 32 = 

17 O C. 190. 

- 8. 115 — Vendor and purchaser — 

Transfer of Properly— Kafczadari without right 
of transfer — Transfer in breach of\terms— 
Whether can be invalidated at transferor's 
instance. 

% 

The transferor himself oannot get invalidated 
a transfer of lands held Kabzadari without any 
right of transfer in breaoh of the terms under 
whioh they are held, the condition forbidding 
transfer being only for the benefit of the 
superior proprietor (Chamier, J.C.) MlRDAY 
Behari v. prag Tiwari. 11 1.0.927 = 

14 O.O. 144, 

Waiver and Estoppel —Distinction. 

- S. 115 —Waiver — Compromise—Right 

given up, if can be claimed afterwards— 
Estoppel, 

Where in compromising a suit, certain 
rights are given up, the parties are estopped 
from olaiming those rights afterwards. [Meats 
O.J. and Banerji, J.) Mahammad Ibrahim 
v. Chandan Singh. 63 1.0.727 = 

3 U.P.L.R, (A.) 187. 

- 8. 119 — Waiver—Estoppel — Distinc¬ 
tion. 

Estoppel and waiver arc questions of oonduot 
and we must necessarily determine them on 
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EVIDENCE ACT (I of 1873), 8 113—Mis¬ 
cellaneous. 

tbe faots of eaob ca«e. If each of (be parties 
has by bis aota lDteotiooally caused the other 
to believe thai the payment was a regular 
satisfaction of the obligation and the parties 
have aoted on that belief, neither can after¬ 
wards deny the regularity. There is no 
distinction as to tho law of waiver aud estoppel 
between bonds and decrees, in regard to rights 
whioh are at the option of the creditor. When 
the creditor can on default of payment of 
interest by instalments, call up or abstain from 
oalling up the principal debt, then for deciding 
whether or not waiver or estoppel has suspend¬ 
ed or destroyed that option, it is immaterial 
whether ths transaction vasts on an instalment 
bond or an instalment deoree. It is a 
fundamental proposition of law that waiver oan- 
not ba proved by payment and acceptance of 
overdue instalments alone. If a creditor’s right 
to demand the whole debt depends on two 
oonseoutiva instalments, and the first default is 
condoned by waiver, the occurrence of any 
succeeding default will not revive it. No 
oonditional waiver of the first default can take 
place without express agreement. (Batte>i and 
Stanyon, A.J.09.) Ballabhdas v. Dalip- 
SlNGH. 13 1 0 741-7 N L R. 147. 

Miscellaneous, 

-8. 115—Community—Represinlatives 

of community—Dealings with—Pre-emption — 
Villagers if bound. 

The plaintiffs, members of a village Com¬ 
munity are precluded from olaiming to pre-empt 
tbe sale whioh the vendees succeeded in obtain* 
ing through the aotive instrumentality of two 
of the villagers as representatives of the whole 
village. ( Lord Buciemaster) Idris v. Mbs. 
JANE SKINNER. 81 P.R. 1919- 

36 I 0 728 = 11 P.W.R. 1*19 (P.C), 

-8. Ilf —Pre emption—Refusal of offer. 

The refusal of a pre-emptor when property 
was effored to him before sale aooording to a 
wajib-ul-art olause creates estoppel. {Rich¬ 
ards, C.J. and Ra/lque, J.) Todar Singh v. 
KEHIRI SINGH. 00 I.C. 130-17 l.L.J 390. 

-8. 118 — Corporation — University when 

bound by act of its officer. 

The representations made by any individual 
offioer without authority or sanotion of the 
University are not binding on the Univereity. 

(Choudhuri , J.) In the matter of A. RASUL, 

41 Cal. 118-24 I.C 404 = 

18 OWN, 830. 

-S. 113 —Change of position. 

When parties have changed positions neither 
can go baok upon the arrangement. (Kanhaiya 
Lai, J.C.) RAGHUBAR v. RAM BHAROSE. 

8 O.L J. 392-86 I.C. 412. 

-B. 115 — Assignor and assignee—Right 

to transfer. 

An assignor is estopped from pleading that 
he or she was incompetent to effect the assign- 


EYIDENCE A0T (I of 1872), S. US-Adverse 
Possession. 

ment. (Piggott, J.C. and Sabonadiere, A.J.C.) 
NAND K1SHORE V. MANGAL DIN. 21 i.C. 8. 

-8. 118 — Estoppel and Res judioata— 

Difftrence. 

Estoppel precludes denial of what is the 
result of an aot or omission and Res judicata 
aims at ending litigation. ( Miller, C.J. and 
Coutts, J.) Kali Dayal v. Umesh ProsAd. 
1 P. 174 = 3 P L T. 506 = 1922 Pat. 33 = 

1922 P. 63. 

-S. 113 — Estoppel—Plea, how to be 

raised. 

Tbe rule of estoppel is a rule of evidence 
and must be pleaded with sufficient dear¬ 
ness. (Das and Ross, J J.) ABDUR RAHIM 
v. BARIRA. 2 P.L T. 386 = 61 I C. 807 = 

6 P.L J. 273. 

-Ss. 118 and 81 to 91— Estoppel—Seope 

of the sections. 

Seotion 115 of the Evidence Aot may no 
doubt override seotions 91 to 94 beoause the law 
of estoppel is one whioh must prevail against a 
rule of procedure only. If a person has by the 
act permitted the other party to believe that the 
agreement was other than that embodied in the 
document and has caused him to aot upon that 
belief be oannot fall baok upon the provisions 
of seotion 92 and thereby escape from the conse¬ 
quences of his own actions. But this is a 
different thing from holding that when such 
conduct does not amount to an estoppel it may 
be proved in evidenoe or in order to show that 
the intention of the parties was something other 
than that expressed by them in the written 
document. If the written dooument is perfectly 
dear in its terms and applies to existing fact6, 
evidence to show that it was not meant to 
apply to suoh faots is distinctly excluded by 
section 91 of the Evidenoe Aot. (Pipon, J.C.) 
Dhanna Ram t>. chhabil Das. 72 1.0. 931. 

-S, 116. 

adverse possession. 

ATTORNMENT. 

CO-SHARERS. 

J USTERTII. 

License. 

moktgagor and Mortgagee, 
non-transfebable Tenure. » 

Plea of Ownership by tenant. 

Scope. 

Tenant already in Possession. 

TENANT HOLDING OVER. 

Transferee from Lessor. 

Trust Property. 

When tenant can deny. 
Miscellaneous. 

Adverse Possession. 

-8. 116— Adverse possession—Tenant 

building upon land of landlord — Silence 
Effect, 

If the landlord allows the buildings built on 
his land to stand on for over 12 years, be 
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EYIDBNCE ACT (I of 1872), S 116-Adverae 
Possession. 

cannot claim their demolition. (Lindsay, J.) 
Mussammat Delari koer v Salig Ram. 

4 U.P.L R. (A) 82- 1922 A. 210. 

-S 116 — Adverse possession—Landlord 

and Unant—Tenant not to set up title during 
tenancy. 

If a person obtains possession a9 a tenant, 
he cannot himself obaDge the nature of his 
holdiog by unilateral aot, e.g. alleging title 
adverse to that of the lessor or getting an entry 
adverse to the latter made in records or by 
refusing to pay rent. Rut tbe case is different 
if tbe tenant’s repudiation of title is aooepted 
by the landlord. (Clevis, J ) GHAZU v. 
Bahadur. 236 P L R. 1911 = 11 1 0. 639 = 

182 P .W R. 1911. 

- S. 118— Adverse possession—Landlord 

and tenant. 

Any adverse aotion taken by a third party 
oannot have the effect of terminating the 
relationship of landlord and tenant and the 
tenant will be estopped from denying his 
landlord’s title by 8. 116 of the Aot. The 
relationship of landlord and tenant already 
existing oannot be dissolved by tbe grant of a 
patta by the Government to tbe tenant of a 
third person nor oan adverse possession be 
started by suoh grant of patta. 12 M. 422, diet, ; 
28 M.L J. 44 ; 2 M. 226 ; Dissented from ; 1918 
M.W.N. 38, Foil. (Seshagiri Aiyar and Napier, 

JJ.) Eledath thanazhi v. Eliangatil 
Bankara Valia. (1018) M.WN. 376 = 

7 L.W. 371 = 8 L.W, 44 = 49 I.O. 636 = 

24 M.L T. 79. 

S. 116 —Adverse possession — Under¬ 
proprietary. 

Adver9o possession is not enough to sustain 
a olaim to under-proprietary rights by a 
lessee. ( Lindsay, J.C. and Kanhaiya Lai. A J. 
C.) Ram asre v. Raja Muhammad abdul 
Hasan Khan. 30 l.c. 218 = 2 0 L J. 241. 

Attornment. 

" “ S. 418 —Attornment—Lease of unrecog¬ 
nised sub-division of bhag — Tenant cannot 
plead the invalidity of lease. 

An unrecognised sub-division of a Narwa 
was mortgaged by defendant : but he remainod 
in possession of it under a rent note executed in 
favour of the mortgagee. The mortgagee sued 
the defendant in ejeotment. Held, that defend¬ 
ant having attorned to plaintiff it was not open 
to him to oontend in tho ejeotment suit that 
plaintiff had no right to let out tho property 
on rent; and plaintiff was entitled to suoceed. 

( Macleod, CJ.J, and Beaton, J.) Devidas 
Dwarakadas v. Bhamdal Gopal. 

88 1.0. 393 = 22 Bom. L R. 149, 

8 116 —Attornment—Landlord and 
tenant — Estoppel — Fads necessary to con¬ 
stitute' estoppel. 

Unless a tenant was actually let into posses¬ 
sion by the landlord or he had attorned to hini, 


EVIDENCE AOT (I of 1872), S, 116-Co 
ihareri. 

estoppel does not preclude him from denying 
the landlord’s title. ( Woodrvffe and Carnduff, 
JJ.) Sibu Bant v. Metai charan Das, 

9 1.0. 806= IB C L J. 114. 

---S. 116— Attornment—Estoppel — Pos¬ 
session— Evidence of attornment—Essentials.of 
estoppel. 

Payment of rent even without possession is 
evidenoe of attornment. A tenant is not 
estopped by payment of rent, from questioning 
the landlord’s title. (White, C.J. and Abdur 
Rahim, J.) Pullaya Chetty v, Veda- 
CHELA Pillai. (1911) 2 M.W, N. 376 = 

11 I.O. 24 = 10 M L.T. 44. 

-S. 116 — Attornment—Payment of rent 

by tenant—Whether tenant can question land¬ 
lord's title. 

The mere fact that tbe tenaut has paid rent 
to tbe pereon recorded as landlord of tbe patti 
does not prevent bis questioning the latter’s 
title, as he has not led the landlord to believe in 
any representation. A person who is put in 
possession as tenant by another oannot deny 
the title of the latter unless and until bo gives 
up possession. But, if a parson already in 
possession attorns to another be is not thereby 
estopped from denying the latter’* title. 11 Col. 
519, referred to. (Mittra, A.C.J.) BETH SAGUN- 
CHAND V- LADA CHHABILRRAM. 

1922 Nag. 60, 

Co : 8harers. 

-S. 116 —Co-sharer, landlords. 

Tenant in possession under Sarkhat Held, 
that a Sarkhat having been exeoutsd by tbe 
deft in favour of the plff, tho deft, was estopped 
from denying the plaintiff’s right to eject him, 
though plaintiff may be only a fraotionalsharer 
of tbe house. (Knox, A.J.C. and Bantrjee, J.) 
Mathra Prasad v. Gokul Chand. 

41 All. 634 = 17 A L J 835 = 
B1 I.C. 348 = 1 U P L R. (H.C.) 100. 

- S. 116 — Co-sharer landlords—Denial 

title. 

Whore a tenant agrees with a oo-sharer land¬ 
lord to oooupy land and pay him the rent, he is 
ostopped in a suit for reut by the oo-eharar land¬ 
lord from pleading that th* other oo-sharers 
•bould join in the suit. ( Piggott and Walsh, 
JJ.) Jahangiba v. Karrar Husain. 

41 I.C. 513-16 A.L J. 212. 

-S. 116— Co-sharer landlords. 

In a suit for ejeotment on tho expiry of lease 
the lessee whom tho plff. bad brought on the 
land and who was bolding under a lease grantod 
by plff. cAnnot say, that the latter is not the 
sole landlord. ( Fletcher and Riehrdson, JJ.) 
ALIMADDIN V. AINADDIN MAJUMDAR. 

38 I.C. 834. 

- S. 116 —Co-sharer landlords—Lease 

by one. 

A person by whom a lease is taken from one 
several oo-sbarera oannot dispute his lessor’s 
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exclusive title to reoeive the tent or to sue in 
ejectment. (Mxung Kin, J.) MAUNG* Shwe 
Gyaw v. Ma Shwe Thet. 311.C. 71, 

Jaatertli. 

-S. 116— Justertii — Possession taken 

under—Denial ol title of landlord — Estoppel. 

Where the defendant has exeouted aKabuliyat 
in favouc of the plaintiff and obtained possession 
of certain lands as tenant on the strength of 
that document, he is estopped from denying 
the title or possession of his grantor in a suit 
for rent and from setting up that the plaintiff 
is merely a benamidar for some other person. 
(C. C. Ghose and Panton, JJ.) Prabhat 
Chandra Chatterji v. Bijoy Chand 
MAHATAP. 30 C. 572 = 1921 Cal. 81. 

-S. 116 — Justertii — Landlord and 

tenant—Denial of title — Estoppel, 

A tenant put in possession of land by one 
person cannot alter the character of his possession 
and make it adverse to the landlord by going 
over to another person and paying rent to him. 
(Fletcher and Cuming, JJ.) Abdul Hakim 
v . Pana M:a Miaji. 51 I.G. 191. 

License. 

-8. 116 — License — Trade mark — 

Repudiation of contract by licensee. 

A licensee cannot question the right of the 
licensor ; and without the concurrence of the 
lioenBor, the oontraot between him and the 
licensee oannot be repudiated by the latter 
alone. (Imam, J.) JAGANNATH & CO. v. 
0RES6WELL. 22 1.0. 372 = 10 Cal. 811. 

-8, 116 — License — Licensor and 

licensee. 

A lioensee is estopped from denying the title 
of the lioensor at the time of grant though no 
such relationship exists at the time of suit. 

( Jenkins , O.J, and Chatterjee, J ) Dukhimoni 
DASI v. TURSI CHARAN. 13 I.G 512. 

Mortgagor and Mortgagee. 

-8. 116 —Mortgagor and mortgagee— 

Estoppel . 

The title of either mortgagor or mortgagee 
under a mortgage oannot be denied by each 
other. In 1878, A’s property was sold by A’s 
widow to B who mortgaged it to C. in 1892. 
Alter the death of A’s widow, A’s reversionary 
heir D obtained possession of the property 
colluding either with B or his tenants. C sued 
for foreclosure on the mortgage. D resisted 
that be, as reversionary heir of A was 
entitled to the property free from the mortgage. 
Held that (1) B as mortgagor was estopped from 
denying the mortgagee’s title and as D got into 
possession with the help of B, the rule of 
estoppel applied to B, extended to D. 
The latter could not, resist the mortgagee’s 
claim but could sue for possession of the pro 
perty by a separate suit. 13 M‘ 335, Foil. (2) 
The fraud of D was sufficient in law to deprive 
him of the right to be heard in defence to the 


EVIDENCE ACT (I ol 1872), 8. 116-Scope. 

suit that he wa9 entitled to the property as 
reversionary heir of A. ( Russell and Chanda- 
varkar, JJ.) Hillaya v. Narayanappa 
Timmaya, 86 Bom. 185 = 12 I.G. 913 = 

13 Bom. L.R. 1200. 

- S. 116— Mortgagor and mortgagee, 

A mortgagor is estopped from disputing his 
right to mortgage as he himself covenants his 
good title at all events. (Chandavarkar and 
Hayward, JJ.) Mahomed Ibrahim v. 
8HEIKH HAMJA. 33 Bora. 607 = 12 I.C.887 = 

13 Bom L.R 895. 

- 8. 116— Mortgagor and mortgagee — 

Mortgagee in possession. 

The deft, a mortgagee in possession is not 
estopped under 3. 116 of the Evidenoe Act from 
requiring the plaintiff to make out his title to 
redeem the property by virtue of his purohase 
from the mortgagor’s legal representative. 

(Chitly and Beachcroft, JJ.) DENIBESWAR 
Barma Berathakur v. Bet horam-8ai 
Kia. 40 I.C. 618. 

Non-traniferable Tenure. 

- 8. 116 —Hon-transfer able tenure. 

In a suit for sale on a mortgage of Manda- 
daci tenure it is open to the mortgagor to raise a 
plea as to the illegality of the mortgage as both 
parties must have known at the time of execu¬ 
tion of the mortgage, that the tenure was not 
transferable by law. ( Banerjee and Tudball, 
JJ.) Kidar Nath v. Naipal bingh. 

34 All. 155 = 12 I.C. 922 = 8 A.L.J. 1308. 

-S. 1 Non-transfer able tenure. 

Where a transferee of a part of a non-trans- 
ferable oooupanoy holding requires the land¬ 
lord to prove his title, there is no repudiation 
of title. (Teunon and Chaudhuri, JJ.) 
Mehdi ali Khan Panee v. Basiruddin 
Chaudhury. 57 1.0. 938, 

Plea of Ownership by Tenant. 

- S, 116 —Plea of ownership by tenant , 

when available. 

The tenant must surrender possession to the 
landlord before a claim of ownership in himself 
oan be set up by him, when once the relation 
of landlord and tenant has been proved. 
(Broadway, J.) ALLAH BAKSH v. Lal KHAN. 

67 I.C. 269 = 2 Lah, L J. 652. 

Scope. 

- S. 116— Scope—Execution of lease . 

Whatever may have been the nature of a 
person’s possession prior to a lease, once he takes 
a lease-deed in respect of the land from another, 
he is thereafter estopped from denying the title 
of his lessor. (Rafique and Stuart, JJ.) 8ITAL 
Prasad v. Badri Prasad. 

20 A.L.J. 907 = 1923 All. 83. 

- S. 118— Scope of—Landlord and ten¬ 
ant—Third parlies not affected. 

Persons not claiming possession of land under 
the tenant are not estopped from denying the 
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tifcl« of fh’ lessor. Tidman v. Henman (1893), 
2 Q. B 168 , R-f. (Stuart ani Kanhaiya Lai, 
33.) Maharaja op j»ipur v. surjan 
8 INGH. 44 All 671 = 20 A L J. 619 = 

LR.3A. 392 = 1922 All 333 

-8. 116 — 8cope—Lessee from mortgagor . 

A lessee from a mortgagor oannot question 
the validity of the mortgage in a suit for 
ej J 0 'merit of the lessee. (N*whould and Atdul 
Majid, J J.) 8H * SHI BHUSHAN v. DEB Nath. 

60 I.C 718. 

-—S. 116 -Scope—Denial after lease 

term. 

8. 116 does not mean that after the expira¬ 
tion of the tenar oy the tenant is free to dispute 
theti'leof the lindlnrd when the possession 
obtained by the landlord’s permission is 
retained bv tbe tenant. t8nnderson, C.J. and 
Mooht'j'f, J ) PHAIO*NTv. HlMMAT. 

20 C W N. 1833=33 I.C. 7 = 2* C L J. 103. 

-S VQ -Scope - Estoppel —Tenant. 

It is n >l open to a tenant to deny his land¬ 
lord’s title so long as he fails to deliver posses¬ 
sion to him (Spencer and 8eshag>ri Aiyar, 

33.) Rama Thanthri v. Secretary op 
Btatk. 42 I.o. 290 

-S. 116 -Scipe. 

To* Uw of estoppel is not wholly contained 
in 8. Ii6 of the Evidence Aot. iSadasivt 
Atyr and Napier, JJ ) THAYELBAGaM 
Pill a i v Venkata Rama Krihhnayan. 

33 I C. 868 (1) = (1916) 1 M W N. 119. 

-—— B. 116 -Scope — Denial after lease term 

— Landlord's title — Denial of. 

A tenant in possession oannot even after the 
expira ion of tbe lease, deny his landlord’s 
title without proving surrender or attornment 
to another or eviction by title paramount or 
notice to bis original landlord that be intends 
to claim under another and more valid tide. 
Eviction must be aoiual and not merely oon 
strumive and unexecuted decree for possession 
is not enough to constitute oviotioD. lAyling 

ana 8oenctr, JJ.) Dkval Raju d Mahomed 
JAFFAR ■'AHEB. 19 1.0. 898 = 86 Mad. t8 

-S. 118— Scope—Liability to pay rent 

to rial ow> er, 

8 116 does not operate as estoppel after a 
tenancy haw oorne to an end, and eo a tenant 
is liable to pay rent to the real owner. 

[Dhoblry. a J O. i Mahadro v Jainara 
Yan. t2 I.C. 880=4 N.L J 6i and 2 07. 

-S 116 —Scope —Lessee—Estoppel. 

A In R' H is estopped from denying bis lessor’s 
titla to grant the lease. ( Macnair , A J.O ) 
CHANDOOt) Parbhoo. 39 I.C. 707. 

-B 16 - 8cope of. 

Wbtr^'be defendant held a heritable per¬ 
manent and transferable right, be was estopped 
from denying rights of grantee. tCoutts and 
Macphttson, JJ.) MUKHERJI V NARAYaNSaH 

6 P.L.J. 687-1922 P. 161. 

Vol. Ill— 86 
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holoing over. 

Tenant already In possession. 

-S. 116— Tenant already in possession. 

8 116 applies only to cases where the land¬ 
lord hae put the tenant in possession and not 
to where the tenant has been already in posses¬ 
sion 11C 619, D st, (Ayltng and Hannay. JJ.) 
YERRAGUNTLA SESHACBARLU V. MUKKU- 
MALLA CHINNIAH. * 28 1.0 721. 

-S 1 1 6 — Tenant already in possession 

— Lanalord and tenant-Estoppel* 

8. 116 of tbe Evtdenoe Aot applies both to 
tenants put into possession at tbe beginning of 
tbe lease and to lessees already in possession 
and continued in it. 19 M. l J00 Foil. I Oldfield 
ana Tyabjt, JJ I ADat Rao GaVaYYa v. 
DaNDI BEETHARAMaSWaMI. 28 1 C. 619 = 

1 L W 821. 

~-S. 116 — Tenant already in posees- 

sion Denial of tule — Admission through 
mistake or ignorance. 

Though, under seotion 116 of the Evidence 
Aot no tenant oan deny bis landlord’s title 
existing at the commencement of the lease, the 
rule only applies where the tenant has been let 
into possession by such landlord. If through 
ignoranoe or mistake a tenant has exeouted a 
rent-nrts and has not been put in possession by 
the lessor it seems that he can dispute tbe 
lessor’s title. tPndeaux. A.J.O.) Mt, LaXMI- 
BAI V. Devi. 1924 Nag. 62. 

Tenant holding over. 

S. 116 -Tenant holding over— Denial 

oj title. 

It ie not open to a tenant who is holding 
over after notice to quit to deny the title of 
his landlord. 8. 116 of the Evidence Aot applies 
to the case and be oannot deny his landlord’s 
title however deftotive it may be without first 
surr« ndf rn g possession to bim. (Sir Q<otge 
Fartwel.) M US8A MMAT BlLAS KUNWAR v. 
DESRaJ RANJIT B1NGH. b7AI| 68/ = 

42 I A 202 = 19 C W N 12 07 = 
29 M L J 939 = 2 L W 830 = 
18 M L T 248 = 13 A LJ 991 = 
17 Bom L R. 1001 = 22 0 L J 916 = 
30 1 0 299 = ,1918, M W N. 767 (P C.). 

8 116 — Tenant holding over. 

A tenant who has been let into possession 
oannot deny his landlord’s title however 
defective it may be so Jong as he has not openly 
restore 1 possession by surrender to his land¬ 
lord .17 A. 567 P.0 , Rel, A tenant who 
wishes to dispute bis landlord’s title must not 
only see that tbe tenaDoy has oomo to an end 
but tba'> the possession which was in him as 
a tenant has been surrendered. A tenant who 
holds ovc r and remains in possesion, is estopped 
from using that possession to support a case in 
wbiob he denies the landlord’s title (Macleod. 

C J. and Hnywa’d, J.) EK0Ba Govindshet 
Vani v. Dayabam Narain. 68 1 0.351 = 

22 Bom. L.R. 82. 
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EVIDENCE ACT (I of 1872), S. 116—Trans¬ 
feree from Lessor. 

Transferee from Lessor, 

-S, 116 — Transferee from lessor. 

Lessees cannot deny the title of persons by 
whom the place of the original lessor has been 
taken. (Kanhaiya Lai, A.C.J.) TlRBAVAN 
Bahadur Bingh v, Mukta Prasad. 

. 22 1C 126 

-8. 116 — Transferee fromles c or — Land¬ 
lord and tenant — Estoppel—Scope of the rule. 

The rule that a tenaut may not dispute bis 
landlord’s title applies only to the title of the 
original landlord who let him to possession 
and not to that of an owner by whom the pro¬ 
perty has been acquired by some title derived 
from the original lessor. (Fox, C J.) MAUNG 

Po Shin v. Mahomed Thambi 

8 Bur. L.T. 234 = 30 I.C. 7l3 (21 = 

8 L B.R 270. 

Trust Property. 

-8. 116— Trust properly — Mutwalli 

himself a beneficiary. 

Where the trustee is justified by the Wakf- 
nama in handing over to the successive life- 
tenants the possession of the trust properties, 
so long as he does net abdicate the position of 
the Mutwalli assigned to him, and the life- 
tenants obtain possession of the properties with 
the ooneent of the M jbwalli on the footing of 
their title a9 life-tenants under the Wakfnama 
the life tenants oannot be permittod to deny 
that the person from whom the possession was 
olaimed bad a title to suoh possession when 
they were let into it. The estoppel so oreated 
binds all those who olaim under or through 
the life-tenants so obtaining possession, especi¬ 
ally where the person from whom possession is 
olaimed is not a bare trustee but is also 
entitled to a contingent benefioial remainder on 
failure of oertain limitations Where a 
Wakfnama must be treated as valid between 
oertain parties owing to eBtoppel the Mut¬ 
walli, when his benefioial remainder has taken 
effect, is entitled to the possession of the 
property under the terms of the Wasfnama 
both as trustee and as benefioiary. [Scott. 
0.3. and Chandavarkar, J ) Mahomed 
Ibrahim v Abdul Latip. 37 Bom 447 = 

17 1.0 689 = 14 Bom. L R 987. 

-8. 116 — Trust property — Charitable- 

trust. 

The manager of a charity let the defts. into 
possession under a lease of lands belonging to 
the obarity. In a suit for executors of manager, 
defendants pleaded, that the testator had no 
power of disposition over the lands. The 
defendants were not estopped from pleading 
this. ( Abdur Rahim, C.J.) VaITHYANATH 

AIYAR V SUBRaMANaYA AIYAR. 

88 I.C. 608 = 4 L.W. 819. 

-S. 116— Trust property—Trusteeship 

invalid. 

Where a Kanom was demised by the plff. 
taking as trustee of oertain temple, to the first 


EVIDENCE ACT (1 of 1872), S. 110 -When 
j tenant can deny. 

deft, who transferred it to the second defendant, 
and in the 6uit by him for reoovery of land 
demised, it was found that the plaintiff was 
not a trustee at the time of the institution of 
the suit, having been declared bv Civil Courts 
previously not to be a trustee. Held, that the 
suit must fail as he wa) not the trustee and 
that defendant was not estopped from denying 
plaiutifi’s trusteeship, though he could not 
deny the title of the temple. [Benson and 
Sundara Aiyar.33.) PATTAIKARA MANAKKAL 
V. ( HVORAKKAPATTI MUNDE. 

37 Mad b7i = 11 M.L T. 331 = 14 I C. 168 = 

(1912/ M. W.N 443. 

When tenant can deny. 

-8. 116 - When tenant can deny—'At 

the beginning of the tenancy’ —Meaning of. 

The words are expressly inserted in S. 116 to 
show that the tenant is not prevented from 
showiog that after the oommenoement of the 
tenanoy, tho estate of the landlord devolved on 
some other person. ( Richardson , C.J. and 
Rafique, J.) GANPAT Rai v MUBTAN. 

38 Aik 226 = 33 I C. 97=14 A.L.J. 263. 

-S. 116 - When tenant can deny—Land¬ 
lord and tenant—Payment of rent—Attornment 
—Estoppel when arises. 

A tenant who pays regularly to the landlord 
and by whom the landlord's title has thus been 
acknowledged is estopped as a general rule from 
questioning bis title but he oan do so on the 
ground that the payment of rent by him was 
due to mistake, ignoranoe of title, misrepresen¬ 
tation or fraud on the part of the person to 
whom the tent was paid (Richards, C.J. and 
Banerjee, J ) GlRDHARI LAD v. KABOO 
MESTRI. 22 I.C. 248. 

-8. 116 — When tenant can deny —Land¬ 
lord and tenant—Payment of rent—Attornment. 

A tenant by whom rent is paid for several 
months to a person a9 landlord oannot question 
the payee’s title to recover rent except on proof 
of fraud, mistake, misrepresentation in the 
payment of rent. ( Rafique , J.) GlRDHARI 
Lad v. Kabbo Mistri. 18 I C. 918- 

11 A.L.J. 341. 

-8 116 — When tenant can deny — 

sequent cesser of landlord’s title . 

A tenant oan prove a subsequent cesser of the 
landlord’s title and be oan do' so by ehowiDg 
that the title has determined is by proving and 
eviotion or the equivalent thereof by a title 
paramount. < Sanderson , C.J. and Richardson, 

J ) RAMCHANDBA CHATTERJI V. PRAMATHA 

Nath " 63 I.C. 754. 

--8. 116 — When tenant can deny. 

Under the eeotion the tenant is not estopped 
from questioning the title of the landlord after 
the tenanoy has terminated. ( Newbould , J.) 
SAKAYAT MOBBAH V. ADAM MOBBaH. 

33 I.C. 98. 
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EVIDENCE AOT (I of 1872), S. 116-When 
tenant can deny. 

-S. 116— When tenant can deny—At the 

beginning o / the tenancy. 

The words in 8. 116 “ at the beginning of 

the tenanoy ” only apply to oases in which 
tenants ate put into possession of teuauoy by 
the person to whom they have attorned and not 
to oases in which the tenants have previously 
been in possession Where there was no proof 
of any rent ever having been paid or that the 
defendant was inducted as a tenant by the 
plaintiff and the parties were brothers and 
admittedly the house was once joint property 
Held in these circumstances the defendant was 
not estopped from denying that be was the 
plaintiff’s tenant. '.(Campell, J.) RISHI KFSH 
v. Mela Ram. 1923 Lab. 493. 

-8. 116 — When tenant can deny—Duty 

to surrender possession. 

A tenant in possession cannot, even after 
the expiration of his lease deny his landlord’s 
title without aotually and openly surrendering 
possesion to him. Onoe the relationship of 
landlord and tenant is established the tenant 
must surrender possession before he can set up 
a olaim to bo the real owner. 123 P R. 1919, 
Foil, ( Broadway , J.) ALLAH Bakbsh v 
LaL Khan. 67 I 0. 261 = 2 L.L J. 662. 

-8. 116— When tenant can deny — 

Landlord in possession—Lease term expired — 
Bights of lessee. 

A lessee whose lease ha6 expired oannot 
eviot the landlord legally in possession of the 
property although the landlord was let into 
-possession by the quondam tenant. A tenant 
oannot deny eveu a defective title of the lessor 
without openly surrendering the land to him. 
(Le-Rossignol and Wilbertorce, J J ) Mubauad 
Mumtaz Hussain v. Naurang ahmao. 

60 I C 902. 

- 8 . 116— When tenant can deny — 

Landlord and tenant —Duty to restore possession 
—Ignorance coercion. 

A tenant in possession oannot even after the 
' tenanoy period is over, deny the landlord’s 
title, without aotually and openly surrendering 
possession to him 24 C.L.J. 103 ; 38 A. 226 ; 
78 A. 657 P.C., Foil. A tenant by whom a 
lease has been executed but who is not in 
possession is estopped from denying tho land¬ 
lord’s title, in tho absenoe of proof that he 
exeouted the lease in ignoranoe of his lessor’s 
title or by fraud or midrepresentation or 
oooroioo. (Alartineau, J.) MAKBAN 8LNGH 

v. Baisakh Ram Bhah. 

50 1.0. 891 = 123 P R 1919. 

-8 116— When tenant can deny— 

Nature of estoppel — At the beginning of 
tenancyContract Act, 8s. 13 and 20. 

Leasee though not lot into possession by 
lessor, oannot dispute his title uulesd he o*n 
show that he was ignorant of his lessor’s defect¬ 
ive title or he was granted lease by fraud, 
ooeroion, eto. (Abdur Rahim, O O.J.) It is 
open to a tenant to deny the title ol landlord’s 


EVIDENCE ACT (I of 1872;, S 116 — 
Miscellaneous. 

predeoeesor in title The estoppel is absolute. 
‘At the beginning of the tenauoy' refera to the 
beginning of oooupation of land by tenant or 
his predecessor in title. ISeshogiri, Aiyar, J.) 
The oontraot of tenancy may be avoided if it is 
eubjeot to dofeots mentioned in Ss 13 and 20. 
Con'raot Aot. (Abdur Rahim. O.C J. and 
Seshaoiri Aiyar, J ) Venkata Chktty v. 
AIYANNA GOUNDEN. 40 Mad 331 = 

31 M L J. 712 = 20 M L.T. 437 = 
(1917) M.W.N. 33 = 33 I C. 817 = 6 L W. 301. 

Miscellaneous. 

-S. 116 - When tenant cannot deny — 

Avoidance of lease — Heal or immoveable 
property. 

A lessee is estopped from deuyiog the lessor’6 
right in leasing the property where the leasee 
entered into the lease owing to the misrepresen¬ 
tation by tho lessor that he was the owner of 
the property leased. Where the lessor was in 
peaoeful possession for over sixty years of the 
dar (space between two fishing stakes) and let 
out to the lessee, the lessee cannot avoid the 
agreement about the lease on the footing of 
fraud or mistake though the lessor may not 
have a private and exclusive fishery right in the 
particular waters. A several fishery is an 
incorporeal hereditament and is real or im¬ 
moveable property within 8. 116. ( Marten. J.) 

LAKSHMAN v. Ram.ii. 23 Bora. L.R. 939. 

-S. 116 —Mutual estoppel. 

Both landlord and tenaat are eatoppod from 
denying each other’s title when the lease has 
been exeouted and the parties have enjoyed the 
benefits. (Mooke’jee and Cuming, JJ.) 

baman Das Bhattacoabyya v. Nilma- 
DHAB Saha. 44 Cal 771 = 20 0 WN 1340 = 

39 I C. 734 = 24 C.L J. 641. 

--S 116 —Zur-i-posbgi lease—Party to. 

if can question lessee’s title to recover rent from 
under lessee. 

It oan not be contended by a party to a Zur- 
i peshgi lease granted to the plantifl that the 
plaintiff is not entitled to demand rent from 
the tenant uoder him. I Richardson and New- 
bould, JJ.) KAMPTA Prosad RaI v. Kuldip 
Rai. 201 0.70. 

-S 116— Landlord and tenant. 

Suit 1 or declaration by tenant is not main¬ 
tainable. (L’.slie-Jones and Moti Sagar, JJ.) 
Mt. Jaiknar v. LABHU. 4 Lah. L J. 207 = 

1922 L. 163. 

-S. 116—Renewal of lease. 

An assignee of a kanom by whom the title 
of the mortgagor ( Jenmi ) is aoknowledgod by 
accepting a fresh kauom deed is estoppel from 
denying the latter’s title, although he was not 
let into possession by tbe mortgagor. 40 Mid. 
561, Foil.; 36 Bom 185 Ref. (Seshagiri Aiyar 
and Napier, 3 J.) GOVIND a Menon v Kuppan 
Nambudripad. 21M.LT 472 = 

(1918) M.W.N. 20 = 49 1.0 312 = 

37 M.L.J. 617. 
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EVIDENCE ACT (I of 1872), 8 146 — 

laneous. 

-S 1 6 -Sub tenants in waqf property. 

8ub-tonauis under a lessee of a toaql pro¬ 
perly are eetcpped, in a claim of rent, from 
questioning their lessor’s title on the ground 
toat he oam« into possession under an invalid 
lease. S'i'-ivasa A pargar, J.) BALU MUDALI 
V. DUBVaS'I.U F ILL I 4 L W 7t = 

3t 1 C 5 0 = (1916) 2 M W.N. 279 

-S 116 - Grant—Limited grant only on 

performance of ce-tatn condii%ons - Resumption 
on non perform me* — Alienation by grantee — 
Title ir.consisnn with terms of grant. 

A grantee of l*nl attached to an effioe is 
estopped frem setting up a title inconsistent 
with the terms o( the grant and the estoppel 
extends to an alienee from euob grantee. 
(Sadasiva Aiyar and N ip er, J J > TH'YEL- 
B^OAM PILL'I V V'BNK AT *RAMA KRISHNa- 
yan. 3< l.c 8 8-1916) 1 M W.N. 119 

-8 116 — Minor tenant. 

Where a m uor bad derived a benefit from a 
tenure creaieo ny a lease exeouted on Die behalf 
by his de lacto guardian, under 8. 116 of the 
Evidence AjI. the minor oanuot deny the title 
of the person in who»e favour the lease was ex¬ 
eouted. Ka-ihaiyn Lai and Daniel*. A.J.Cs.l 
KaNIZ MtUDl BEGUM v KASUL BEG. 

48 I C. 39 = 5 0 L J 691. 

--8 H6 - Estoppel against person to 

whom property is transferred. 

A person to whom property is transferred is 
estopped from questioning a deed by which 
6ome other property is given to another in con¬ 
sideration of ibis slher withdrawing all the 
olaim to ibe property eo transferred. ( Stuart 
and K mhaiya Lai, A.J.Cs) DIP NAR'IN 

Singh v Hargubind bingh. 37 I G 69 = 

3 0 L J 929. 

-8. 116 —Landlord and tenant — Build¬ 
ing by tenant on ‘Qahan’—Minority of landlord 
— Absence of otjection. 

Where plaintiffs and landlords were either 
minors or absentee landlords, it is open to them 
to plead that tenant built structures without 
their consent. ( Chamier, J O.) BIKRAM-* JIT 
BINGH V. BarNAN. 10 I C. 166. 

-8 116— 8latus of landlord—Tenant's 

right to dispute. 

Under 8. 116 of the Evidence Aot a tenant is 
precluded from denying the title of the land¬ 
lord, but be is not osiopped from questioning 
the status of his landlord, f Cout's and Das, 
JJ.) LOKORAM v. BIDYA Ram MaHTO. 

93 1.0. 43 = 1920 Pat. 19. 

-8 116 —Once a tenant always a tenant' 

— Applicability . 

For tbo application of this maxim it is neces¬ 
sary to first prove that the person desiring to 
apply it, was a tenant at one time. (Mullick 
and Jwala Prasad, JJ.) BALDEO 8INGH v. 

Brahmadeo Narayan Singh. 

39 I.C. 107 = 1 Pat. L.W. 721. 


EVIDENCE ACT (I of 1872), 8,118. 

- S. 117 — Lic-.nsee of trade-mark — 

Estoppel . 

Under 8. 117 a lioensee of a trade-mark shall' 
be estopped from denying that his licensor had, 
ac the time when the iioense oommenoed r 
authority to grant euoh Iioense. (Jenkm s, O.J. 
and Stephen, J.) G. 8. HannaB v . 
Messrs. JaGannath & Co. 27 l C 483 = 

19 C W HU 

-S. 118 — Evidence of minor — Admir- 

sxbxlxty of without oath. 

The evidence of witness of tender years 
though taken without solemu affirmation is 
admissible in evidence, though due oare aud 
caution are neoessary in the receipt of such 
evidence. But the Court must be satisfied 
before receiving the evidence, it the witness is 
oapable of understanding the nature and oblig¬ 
ation of an oath. >Shah and Minin, JJ.) 
Habi Ramji PAVaR v. EMPKROR 

49 I.C. 4b7 = 19 Cp L J 993 = 

20 Bom. L R 869. 


-S. 118 — Doubtful evidence — Admissi'oi- 

lity. 

It is suggested by 8- 118 of tbe Evidenoe Ao| 
that in India, the rule generally is in favour oj 
the admission of all the evidence of doubtfu* 
obaracter though tbe weight to be attaohed 
will be a matter for 'be Court's discretion. 


(Batchelor and Shah. JJ ,) GOVI D v EM¬ 
PEROR. 34 I.C. 97d = 17 tr LJ. 25* = 

18 Bom. L R 266 . 


-S. 118 — Criminal Inal — Separate 

trial —A cused if can give evidence. 

Wbeo the trial of two persons aooused ot 
oouiplioity in tbe same offence takes place 
separately each is a competent witness at the 
trial ot the other, though tbe oase could be 
different if they are tried togt-tber. (Trunon 
and RichardiOn, JJ ) AKHOY KUMaR 
Mookerjee v Emperor. 49 Cal 720 = 

19 Cp. L J. 663 = 22 C.W N 40i = 
49 I.C 999 = 27 C L J. 91. 


-8. 118 —Evidence of minor. 

There is no inflexible rule that before the 
aotual examination of a obild ot leader years 
ormmenoes, the Oourt mu->t by a preliminary 
tx.mmation test his oapaoity to understand 
and give rational answers aud must form ao 
opinion as to ihe competency of the witness. 
The trial is not invalidated by the absenoe of 
t>u«'h examination. 11 C.W.N. 61, Diss. from. 

(Mookerjee and Bcachcroft, JJ ) NaFaR 
Sheikh v. Emperor 41 Cal <05 = 

14 Cp LJ 483 = 18 0 LJ 9*2 = 
201 C 741 = 18 C. W.N. 147. 


-Sa. 118 aDd 120 —Statement of acquit¬ 
ted pe r son — Aamiisibility. 

It is not legal to admit in evideooa at a 
subsequent trial of other persons on an identical 
charge, the statement ol an acquitted person, 
f Jenkins, C.J., B’ett and D. Chalter/ee. JJ.) 
Emperor u. Noni Gopal iiIC 58J = 

12 Cp. L J. 398 = 15 C. W.N. 646.- 
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” S 118 — Evidence of minor— Oa'hs 

Act (X ol 1873), Ss 6 and 13 —No oath ad¬ 
minister ed— Admissibility. 

Io spite of 8 5 of the Oaths Aot, a ohild’e 
evidence is not inadmissible merely on ihe 
ground that no oath was administered to it. 
fl. 13 of the O »tb’a Aot governs suoh oases. 
(Ayling and Oldfield, JJ.) GOLL a CBINNa 

Venkadu v. Emperor. 22 I 0 . 73 7 = 

15 Or. L J. 161 = 38 Mad. 550. 

Si. 118 and 120 —Child born during 
wedlock vo'e^dinqs—Evidence of husband as 
to non-access if admissible. 

Wdere the husband in divorce proceedings 
relied on the tirth of a ohild a* evidence ol 
adultery, uuder 89 . 118 and 120 Evidence Aot, 
his evidence as to non-acoess was admissiole. 
A ohild born 11 months after the cessation of 
marital intercourse between its pirents, is 
illegitimate. (White. C.J., Aylinq and Oldfield, 
JJ.) John Howe v . Charlotte Howe. 

38 Mad. 461 = 11913 M W N. 983 - 
25 M L J 594 = 21 1 0 641=14 M L T. 447 


8. 118— Examination of wilnrss 


tender years — Procedure. 

It is of very great importance that when th 
evidence of a ohild of tender years is adduced 
the Judioal Officer should, for the sake of prt 
caution, ascei tain as a preliminary measure, b; 
meanss of a few simple questions, whether tb 
intelligence of tbe child is suoh that (wheihe 
sworn or not) it is oapable of giving tesummj 
whioh is patent of credit ; and it is desirabli 
that something should, at the commenoemeu 
of the reooid of the evidence of the witness 0 
this oharaoter be ontered to show that Buoh 1 
teat has been in a fact made. It may turn ou: 
in the oourse of the examination at tbe tria 
that the test has been a fallacious one aud tba 
he evidence vvmob the ohild gives is not intelii 
gible and in su^h a oase, it is always open tc 
the Judioial Officer to say that ho caunol 
aooept the evidence whioh the ohild is giving 
On the other hand there is no obligation imoo 
Bed by law upon a Judge definitely to make or 

*??" oord ar,y endor9 *ment ol his own as to £ 
ohild 8 capacity, and when he has olearly reiiec 

”*°V he °’ ,denoe it is idle to auggesi 

that ho °° ul d have been other than tborougblj 

** t0 the oipaoity of tbe ohild to give 
'antimony. (Bucknill. .7 ) Pan 
OHU CHOUDHRY v. EMPEROR. 66 I C 77 = 

23 Cr. L J. 233 


®- HQ-Deaf and dumb witness—In¬ 
capacity to understand. 

When a witness is so deaf and dumb as not 
to undi ratand nor it is possible to make him 
understand the question put to him in croBS- 

e *H D |. ,n ' l ^ 0Q k 0 be a oompetant witness 

an his evidence if taken ought to be struck out 
and a conviction based solely on his evidenoo 
ought to bo set aside, tSundara Aiyar and 
apencer, JJ.) Venkattan v. Emperor 

14 I 0 653 = 
13 Or. L.J. 271—(1912) M.W.N. 100. 


EYIDENOE AOT (I of 1872). 8. 122. 

-S 150— Party ns witness—Weight to 

be attached to evidence— Tatis of. 

Per Mookerjee, J.— There is no irfiexibl» 
rule that if a party, plaintiff or defendant, 
gives his testimony, be must be disbelieved* 
beoause he is a party to the suit ; such a rule, 
il adopted, would nullify tbe provisions of 
8. 1*20 of the Indian Evidenoe Aot, which 
provides that in all civil proceedings tbe parties 
to the suit shall be competent witnesses. 
When a plaintiff has deposed in support of his 
case, hie testimony must be eoruumsed in 
tbe same manner as that of any o'h^r wit¬ 
ness ; aud the Court is free to aitaoh to tho 
evideooe that amount of weight which it 
appears to deserve, from his dem-ao-ur, deport- 
meot under oross-exammation moiives to speak 
or hide the truth, means of knowledge, powers 
of memory and other teste by wbioh the value 
of a statement of a witness can he ascertained 
if not with absolute certainty, yet with such a 
reasonable amount of oonviotion as ought to 
justify a man of ordinary prudence in acting 
upon those statements. [Mtiok“tjee and Buck- 
land, jj ) Joqendra Krishna Roy v. 
KURPAL UARSHl & Co 49 Cal. 345 = 

35 C L J 173 = 1923 C 63. 

-Ss 121, 124 and 128— Qu stwns men¬ 
tioned in ihe sections - Wueihe r birred. 

Questions mentioned in 8-*. 121, 124 and 125 
are not barred. Tbe wicunss ba* simply a 
privilege of refusing to answer them and a 
Magistrate may warn tbe witness of his pri¬ 
vilege. But suoh questions cannot be disallowed. 
(Parlelt.J.) MAHOMED ALLAY V EMPEROR. 

10 1 0. 917 = 12 Cr. L J 277 = 

4 Bur. L.T. 113. 

-- S 122 — Communications by husband 

to wife — Dis losure of the husbanTs death — 
Whether permissible. 

Tbe restriction in 8. 122 of tbe Evidence 
Aot oanuot be waived, or relaxed by tbe Court; 
so that disclosure by a widow of certain 
oc mmunications made to ber by her husband 
immediately before his death, oan not only be 
not compelled, but should not be permit'ed 
at all. ( Jenkins , C J. and Sharfuddin. J.) 

NAWaB Howl»dar v Empkror 

23 I 0. 311= 13 Cr. L J 303= 40 Cal 691. 

-8. 122 —Confession to husband not 

admissible. 

No statement of an inor’im'uating nature 
made by the appellant as to her guilt under 
8. 302, I.P C. to her husband oould bo reoeived 
in evidenoe. (Broadway and Mariineau. JJ.) 
Mt, I h 8anan v Emperor. 1953 Lah 40. 

-S. 152— Husband and wife — Com¬ 
munications - Privilege. 

Uuder 8 111 it is not legal to admit the 
evidenoe of tho wife of the accused as to 
oertam communications belween ber and her 
husband. ( Ch*vis and Shatii Lai, JJ UOWALA 

Bahai v. emperor. 34 P R 1914 Cr.= 

2/ 1.0. 661 = 16 Cr L J 181 = 

226 P.L.R. 1918. 
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EVIDENCE A3T (I of 1672), S. 122. 

---S. 122 —Confession to husband—Con¬ 
fession in police custody, 

A woman a confession to her husband is in¬ 
admissible in view of S. 122. An ofienoe 
against' a person in the section does not 
include an ofienoe against a sou though grief 
may be caused by it to the father. ( Johnstone 

and Beaden. JJ.) Fatima v. Emperor. 

10 P R. (Or.) 1914 = 23 I 0 528 = 
15 Cr L J. 613 = 261 P.L R. 1914. 

-3. 122— Consent — Express. 

Before admitting evidence under 8. 122 the 
party agaiDst whom the evidenoe is to be given 
must be asked by the Court whether he or ebe 
would consent to the evidenoe being given. 
The consent must be express. ( S'ott-Smith 
and Agneiu, JJ ) BlSHAN DAS v. EMPEROR. 
27 P.R. (Or.) 1913 = 244 P.L.R. 1913 = 
14 Cr. L J 316 = 19 I C. 1004 = 
44 P.W.R. (Cr.) 1913. 

-S. 122 —Communication between hus¬ 
band and wife. 

Statements which the wife of an aooused 
person alleges to have been made to her in 
respect of the ofienoe with which be is charged, 
are inadmissible, without the consent of the 
accused or his representative in interest, under 
8. 122. (Reid, C.J. and Beadon. J ) Milkbi 
v. Emperor. 218 P L R 1913 = 

14 Cr. L J. 273 = 19 I C. 7 5 = 
24 P W.R (Cr.) 1913. 

-S 12$—Official document withheld — 

Court cannot direct production. 

The proper person to determine whether an 
offioial document shall be given or withheld 
is the Public Officer and not the Judge and 
the Judge oannot compel disclosures by pri¬ 
mary or secondary evidence. (Mookerji, O.J. 
and Chaudhuri, J.) IRWIN v REID. 

48 Cal. 301 = 63 I 0. 467 = 23 C W.N. 150. 

---Ss. 123, 121 and 162 — State document 

— Privilege—Register of postings. 

An entry in a posting register kept by the 
oustorns department showing the seotions to 
which offioers are posted, is not a State doou- 
ment privileged under 8 123 or 162 of the 
Evidence Aot. A statement made by a sub¬ 
ordinate officer to his superior regarding the 
apprehension ot an acoueed person within the 
hearing of various other people is a relevant 
fact aDd is admissible under 8. 124 of the Aot. 

( Chilly and Smither, JJ.) ROKUM ALi v. 
Emperor. 49 I.C. 284=19 Cr. L.J 524 = 

22 G.W.N. 481. 

-Ss. 123, 124, 12a, 158, 162 and 163- 

Statement in course of aepartmental enquiry — 
Privihge—Court bound to call for statements — 
Cross examination. 

Statements made by witnesses in the course 
of a departmental inquiry into the oonduot of 
polioe cfficeis are not privileged under 8s. 123, 
124 or 126 of the Evidence Aot, and oan be 
called for at a subsequent examination of those 
witneeees in a Criminal Court on a oharge 


EVIDENCE ACT (I of 1872), S. 124, 

against the polioe offioers of taking illegal 1 
gratification. They fall within the ordinary 
rules of evidenoe as laid down in 8s- 165 and 
162 of the Evidenoe Aot. 2 Bom. L R. 359 t . 
Foil. The Magistrate is bound to oall for them 
UDder 8. 162 of the Evidenoe Aot and to allow 
the accused to cross-examine the witnesses 
under 8. 155, cu the statements made whether 
they are in favour of the aooused or against 
them. Under 8. 163 the proseoution can make 
use of them if they turn out to be not in 
lavour of the defenoe. ( Bolmwood and Sharf- 
uddin, JJ 1 HARBANS SAHAI v. EMPEROR. 

15 I.C. 77 = 13 Or. L J. 443 = 16 O.W.N. 431~ 

-88 . 123 and 124 —Confidential com¬ 
munications—Oojtclions to proauction—Fina 

l«v- 

An effioer’s refusal to dieolose a dooument 
on grounds of public polioy, is final. The 
court oannot oall for and examine the seoret 
archives of the state in order to satisfy itself of 
their confidential nature. 39 M. 304 Ref. 
[Stuart and Eanhaxya Lai, A.J.Cs.) BALA 
Tribhawan Nath Singh v. Deputy 
COMMISSIONER, FYZABAD. 

47 I 0. 228 = 8 O L J. 294. 

-Ss. 123 and 126 - Questions referred 

to in the sections—Whether barred. 

Questions referred to in 8s. 123 and 126 are 
barred and the Magistrate should disallow 
them. i Parlelt, J.) MUHAMMAD ABLY V. 

Emperor. 10 I.C. 9l7=12 Cr. L.J. 277 = 

4 Bur. L T. 113. 

-Ss 123 and 128— Non-production of 

complaint by Court. 

Under 8. 125, it is not improper to refuss to 
produce a complaint which is demanded merely 
for ascertaining the informer’s name ; but 
suoh refusal is privileged under that Section 
because the disclosure of the informer’s name 
•is oontrary to 8 123 of the Evidenoe Aot. 
[Hayward and Fowcett, AJ. Cs.) BAGUMAL 
Wadhumal v. Emperor. 37 I 0 54 = 

18 Cr. L.J. 70 = 10 8.L.R 184. 

-S. 124— Privileged document — Who is 

to decide— Statement made to Court of Wards 
by proprietors — Disclosure. 

On a proper construction ol 8. 124, Evidence 
Act, it is quite clear that it is for the ooun to 
deoide whether or not a particular document 
for which privilege is claimed 19 a communica¬ 
tion made to a publio effioer in offioial confi* 
dence. If the court decides that it was so made, 
that it has do authority to compel the public 
officer to produce it, for according to the 
seotion the publio offioer, himself is the sole 
judge as to whether its disclosure would ot 
would not be in the publio interests. Where 
a proprietor wants&his estate to be tabent over 
for management by the Court of Wards, state¬ 
ments made to the Oolleotor showing financial 
position, particulars of liability, etc. are 
privileged communications and their disolo6urci 
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caoDOt be compelled. 82 Mad 62 ; 26 Cal. 
201 ief. to. (Rafique and Lindsay, JJ.) 
The Collector of Jaunpur v Jamna 

Prasad. 20 A L J 140=LR 3 a 134 = 

4 U P.L.R, (A) 50 = 1922 All 37. 

- -8. 124— Document admitted in Lower 

Court without objection—Effect. 

Where secondary evidence of certain docu¬ 
ments had been admitted in the court below 
without any objection on # tbe ground of 
privilege by the Government, it is not open to 
the Government to object to their admissibility 
in appeal under 8 124 of the Evidence Aot. 

( Krishr.an and Rame<am, JJ ) RATHNAMA- 

Bari v. Secretary oe state For India. 

44 M.L.J. 132 = 17 L.W. 418 = 
32 M L.T (H. C.) 279 = 1923 Had 332. 

-S 124— English law—Public docu¬ 
ments—Meaning — Communication in official 
confidence. 

Under English law, even the documents 
passing from band to band in a public office 
without any speoial mark of secrecy are entitled 
to the privilege legally recognised as to the 
production of publio documents, the ground 
of privilege being that it would be detrimental 
to the publio interest to produoe it. The words 
* communications in offioial confidence’ in 
8. 124 import no speoial degree of secreoy 
and no pledge for its maintenance but include 
all matters communicated by one effioer to 
another in the performance of duties. Where 
therefore the dooument sought to be put in, 
was a report by one officer to another and it 
was objected to, as being detrimental to publio 
interest it preduoed, it is sufficient ground for 
the Court to refuse to oompel the produotion 
thereof. The effioer in obarge of the reoord is 
the pole judge of the oharaoter of the dooumeut 
and his assertion in respeot thereof, binds the 
Court. Case Law disouesed. 32 M. 62, Diet.; 
18 B. 263. Foil. ( Oldfield and Tyobji, JJ.) 
Naqaraja Pillai v Secretary of State. 

96 I.O. 723-39 Had 304. 

-8 128— Defective employed by prosecu~ 

lion—Privilege. 

In criminal prosecutions, the witnesses for 
the crown are privileged from disclosing the 
ohannel through whioh they received or com¬ 
municated information But this privilege 
oannot be olaimed by a deteotive who cannot 
refuEe on grounds of publio polioy to answer a 
question as to where be was .secreted. 
(Mookerjee and Richardson, JJ ) AMRlTALALA 
v. Emperor. 42 Cal. 9*7 = 16 Cr. L J 447 = 
21 C L J. 331-29 1 0. 313 = 19 O.W.N. 670. 

* .— 8a. 128 and 126 — Instructions to 

counsel, etc. —Protection from disclosing —If 
depends on privilege where not claimed. 

Even if a pereon is willing to disolose the 
source of bis information, thus waiving bis 
privilege under 8. 125, it is the duty of the 
Judge to exolude the evidence. If objection in 
taken to its admissibility on the ground of 
no adverse inference could be drawn, 


EVIDENCE ACT (I of 1872), S. 126. 

for to allow this, would destroy the plea of 
privilege. ( Wcodroffe . Coxe and Chatterjee, JJ.) 
D. Weston v. Peary Mohun. 

40 Cal 898=23 I C. 23 = 18 C.W N. 183. 

-8. 128— Object and scope of. 

8. 125 rests upon publio policy and it proteots 
the name of a spy or informant, not the nature 
of the information and it has no application to 
an informant who lays a sworn information 
aud thereby initiates criminal proceedings. 
This rule is clearly applicable to gambling 
oases. (Pratt. J.O. and Fawcett, A. J.C) LlLA- 

dhar Umersi v. Emperor 

29 I C. 79 = 10 Cr. L.J. 447 = 8 S L.R. 809. 

-S 126— Communication made to Vakil 

in the course of his employment, 

The knowledge which a vakil acquires 
through bis olient in a patent action as to the 
working of a stove is not admissible It is 
immaterial that a communioatiou is verbal, 
that is to say, by word of mouth or by demon¬ 
stration and it is exoluded by rule of profession¬ 
al privilege. ( Piqgott and Walsh. JJ.) GOPI 
LAL l>. LAKHPAT RAI. 41 All. 128 = 

48 I C. 608 = 16 A L.J 987. 

-8. 126— Evidence of counsel for client 

— Recorded but afterwards ruled — /liimtsst- 
bility. 

The Court cannot rule out the evidenoe of a 
oouneel as inadmieeible on the ground of the 
iocompetenoy of the oounsel to be a witness. 

9 B- m L R. 1044 Raf. ( Piggott , J.) IiEARSEY 
v. Mrs. Eva Forster. 24 I c. 168 = 

13 Cr. L.J 429 = 12 A L.J. S83. 

-S. 126— Solicitor—Privilege—Bound 

to attend Court, 

A Solicitor though privihged under 8. 126 
from producing before a Court or a Commis¬ 
sioner to take evidenoe, a letter written to him 
by his olient, is bound to attend the Court 
of the Commissioner and state whether ho has 
received suoh a letter without roference to 
its oontents. (Fletcher and Chatter jee. JJ.) 
George Burch McNair v. Campbell. 

42 I.C. 582. 

-8. 126— Parly and pleader on the 

opposite side. 

The mere fact that the suit between tbe 
parties was attempted to be compromised will 
not make communications regarding the olaim, 
between the parties or between a party and the 
opposite side pleader, privileged, When several 
persons are jointly interested in the eubjeot 
matter of a suit an admission hy any one of 
these persons is receivable not oDly against 
himself but also agaiDBt tbe other defendants 
whether they be all jointly suing or sued 
provided the admission relates to the subject 
matter in dispute and be mado by tbe deolarant 
in bis character of a person jointly interested 
with (he parly against whom tbe evidenoe is 
tendered, (Sanderson. C.J. ana Mookerjee, JJ.) 
MEAJAN MATBOR v. AL1MUDDIN MEA. 

44 0&1 (1£0-34 I.C. 971- 
23 C.L J. 42 = 20 O.W.N. 1217. 
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-S 128— Privilege of counsel — Limita¬ 
tions of. 

In9traotioQ9 to oouosel ace only privileged 
id the eenae of being protected from disclosure 
to the opponent and there is no privilege as 
against the Court. Bat if the Court calls for 
■written instructions, it cannot use them as 
evidence in the oause. (Woodrcffe, Coxe and 
Chattel jte, JJ.) D. Weston v Peary 
MOHUN. 40 Cal. 858-23 I 0 25 = 

18 0 W.N. 189 

-;-S. 126 —Disclosure of confiien'ial pro¬ 
fessional communication by pleader without con¬ 
sent of client. 

A pleader while making certain statements 
in the witness-box disolosod communications 
made to him in the course and for the purpose 
of bis employment as Pleader in a cage, with 
out the oonsent o( bis client. Held , that under 
B. 126 his evidence was inadmissible. The 
conduct of the Pleader disapprove!. (Brett 
and Carnduff . JJ ) BAKAULLAH MOLLAH v . 
DEBIRUDDI MOLLAH. 14 1.0 707 = 

16 G.W.N 7*2. 

-8. 125—Privilege—Instruction to coun¬ 
sel. 

Instructions to oouosel are privileged docu¬ 
ments and the oouosel is prohibited from dis¬ 
closing what is oontamed in those instructions 
as being of a confidential nature. (10 M. ‘28. Ref) 
(Fletcher , J.) PEARY MOHUN Das v 

Donald Weston. 9 i.o tOi. 

-8a. 123 and 127 —Inspection of docu 

ments —Letter by Company's agent to be laid 
before solicitor — Privilege. 

A 'utter tubmilted by a Company’s agent to 
the managing agent under orders from them 
giving them details of a olaim made, so that 
the same may be laid before the company’s 
solicitor, is privileged and no in°peotion of the 
same can be granted (Robinson, J ) YANG 

Tsze insurance association, Ltd v b I. 
S.N. Company, Ltd. 30 I C 974 = 

8 Bur L T 271. 

-S 126 — Communications tor being pul 

in the pleadings. 

Communications made to a pleader expressly 
for the pjrpoje of being incorporated in Ibe 
pleadings are not privileged. (Pratt, J C and 
Crouch, A J.O ) BlBI 80NA v. Mis ABDUL 
HUS8AIN KHAN. 16 I C. 641 = 6 91 R. 1. 

-Ss 129 and 131— Witness, note Irom — 

Privil ge—Whether Judge can consider it 

A note obtained for the purpope of preparing 
a brief from a witnees, who was subsequently 
examined at the trial, of the evidenoe he was 
going to give, is privileged from production and 
the Judge should not allow his mind to be 
influenced in considering the evidence that 
Buoh evidence was not produced in Court. 
(Sir John Edge.) DlJLHIN GENDA KUNWAR 

v. Habnand»n Singh. 20 O.W n. 617 = 
30 U L J. 624= 19 6 1 M.W N 358 = 
33 1 0. 780 = 4 L W. 214 (P C.) 


EVIDENOE ACT (I of 1872), S. 132. 

-8. 129 — Statements ol witnesses for 

taking opinion of legal adviser—Privilege. 

Statements of witnesses recorded for the 
speoial purpose of being shown to a legal adviser 
with a view to ascertaining whether (here is a 
good case to go to the Court are, privileged 
under 8 129. (Batten, A.J.C ) DINBaI v. 

FROMROZ. 43 I G. 71. 

-8. 130— Third party if bound to pro¬ 
duce—Rights of»party who summoned the third 
person. 

A person not a party to the suit cannot be 
oompelled to prcduoe their title deeds to his 
properly but if be does not produce them the 
party summoning him may use a certified oopy 
as secondary evidenoe. The failure to pay pro¬ 
cess fee for the issue of a warrant for the pro¬ 
duction of an original dooument dots not 
deprive him of his right to use a oertifi-d oopy 
as secondary evidence, f M okerjee and Carn¬ 
duff JJ.) AMRIT CHAMAR V SFIRIDHAR 
Pandey. 19 0.L J. 7 = 13 I 0 120 = 

17 G.W.N 108. 

-Ss. 130 and 131— Cr. PC S. 476— 

C P C. O 16, R 7-Person in Court-Order 
to proau.e document — Non-compliance, 

Where under O. 16, R. 7, C-P C\, the Court 
called upon a person merely present in Court, 
to produoe a dooument and on his stating that 
the document was not with him then, the 
Court instituted prooeediDgs against him under 
S. 476. Cr. P.C. Held, that the Court was not 
justified in taking such proceedings aud that 
before takiDg any such proceedings it should 
determine, whether the document in question 
was one which he could beoomoelled to prrduoe. 
i Miokerjue and Tunon . JJ.; BHAG-BiT 
BRaSAD SINGH V EMPEROR 

14 O.L.J. 120 = 1* I C. 794 = 12 G L J 450. 


-S. 132— Privilege under — When 

claimed. 

Tee protest from a witness is not neoe.°8ary 
for the benefit of the privilege aff irded by 
8. 132 of the Evidence Aot when he answers a 
question by a Court or counsel on a point 
relevant to the oaee. (Walsh, J ) ( HATUB 

Singh v. Emperor. 43 AM. 92 = 

2 U P L R (All.) 353 = 88 I C 8*8 = 
21 Or L.J 8 5 = 18 A L J.940. 


-S 132 — Witness compilled to amwer 

— Defamation, 

Wbere’ihe witness was oompelled to answer 
the question put to him by the Judge under 
8. 132 proceedings for de'amaiiou could not be 
isken against him. 16 All 88. tiot F’ll. 40 A. 
271. Ref. (Wahh. J) GANOA 8aHA! »• 
Emperor. 54 I.c 890 = 18 A L J. H3* 


S 132— Privilege—Claim of 


A witness must olaim the bentfi-. of the pro- 
eotion 8ff-rded by 8. 132 before he m-kes the 
tatemenc in respeot of which a q ie«non v. 
ub«»qaently raised. iPtggoit, J I KaLLU 1 9 
iITaL. 40 AM. 271=43 1 C 833 = 

’19 Cr. L J. 231 = 16 A L.J. 201. 
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BYIDENGE ACT (I of 1873), S. 132. 

-8 132—' Compelled to ^answer ' — 

Meaning o/. 

Unless a person objects to any qaestionithe 
answer to whioh is likely to criminate him, he 
oannot be said to have been compelled to answer 
within 8. 133 proviso. Heaton. A.C.J-, Shall 
and Hayward, JJ.l EMPEROR v. OUNNA. 

99 1.0. 324=22 Or. L J 68 = 
22 Bora. L.R. 1247. 

-8 . 182, proviso—Thumb impression, 

taking of—If equivalent to answer a question. 

The taking of a thumb impression is not 
equivalent to asking a question and reoeiving 
an answer and mty be proved against the 
•person in any criminal proceeding and the 
proviso to 8- 132 does not apply where no 
objection is taken to the thumb impression 
being takea even supposing that taking thumb 
'impression is equivalent to an answer. 3 M. 
371 ; 31 C. 392, Fill, 'Stephen and Chitterjee, 
JJ.) Tunoo Mm v Emperor. 

16 0 W N. 603 = 16 0 L J 399 =-13 1.0. 923 = 

13 Cr. L J. 173 = 39 Cal. 348. 

-S. 132 -Co-abased in a>iother trial — 

If can be cited as witness. 

A person who is tried for an oS-ooe under 
8 3 of the Qtmbling Aot has every right to 
cite as his witness another person who is a 
oo-aoousad with him for an oflanoe under 8. 4 
in a separate trial. The oo-aooused’s position ie 
sufficiently protected by 8 133 Evidence Aot, 
IZ iiar AH. J.) Raj t R *m u Emperor. 

73 1.0. 921 =24 Cr L J 633 = 5 Lah. L.J. 429. 

-8. 122— Protection — When can be 

claimed. 

A person making a defamatory statement as 
a party or as a witness in a judicial proceeding, 
whioh is p rima facie defamatory, is liable to 
be charge! under 8. 600 I P.O., irrespective of 
the liability for perjury. Booh person can be 
proteoted if ho pleads and Huoooeds in applying 
any of the exceptions mentioned in 8. 499. 

( Arthur Reid, Kt. O J ) PRUNDI Ram u. 
Emperor. 10 1.0. 682 = 12 Cr L J 193 = 

7 P.W.R, 1911 Or. 

-8 . 132, proviso — Reconciliation 0 / 

■statements. 

A sanoiion to proseouto for perjury ebould 
not be given 011 the basis of two oontraditory 
statements where the two statements are 
reoonoileablo and every possible presumption 
must bo in favour o* suoh reconciliation. 7 A. 
44 Fell. ( Pratt . J C and Hayward, a J 0.| 

Emperor v Tikam Lakfi 241 o 673 = 

IS Cr. L.J 488-7 8 L R 108 

-8 . 132— Reconciliation of statements 

Where a charge for pprjury is based on two 
oontradiotory statements every possible pre¬ 
sumption in favour of their reconciliation 
ebould be made. (Pratt. J.O. and Hayward, 
•a.J.C.i Imam Bux v Emperor 

23 I O. 747 = 18 Cr L J. 879 = 7 8 L.R 96. 

Vol. Ill—36 


EYIDENGE AOT (I of 1872). 8. 183-Accom¬ 
plice, meaning. 

-8. 132, proviso—English doctrine of 

absolute privilege if applies tn India. 

The English dootrine of atsolute privilege in 
oases of jelamation does not apply in India. 
(Pratt, J C 1 Me. GILL v BRYNE 

18 Cr. L.J. 23 = 13 1C. 217 = 5 S.L.R. 133 

-3 183. 

ACCOMPLICE AND DETECTIVE—DIS¬ 
TINCTION. 

accomplice, Meaning. 

Conviction on uncorroborated 
Testimony. 

Corroboration, what is. 

Retracted Confession. 

Value of accomplice’s Evidence. 
Value of approver’s evidence. 

See al 60 EVIDENCE ACT, S. 114, ILLN. (b). 

Accomplice and Detective—Distinction. 

-S. 133— Aczcompiice and detective — 

Distinction. 

The deteotives and accomplices are distin¬ 
guished clearly when a oonepiraoy contains 
persons of both the oharaoters. The former 
enter with a design of detecting or betraying 
it, while the latter do oonour fully with other 
accomplices till they are not alarmed or they 
turn upou their associates and expose them. 
In the oaee of those oorroboration equal to 
that of others is neceseary. ( Harrington , 
M.oke*jee and Casptnz, JJ.) PULIN BEH A RY 
v. EMPEROR. 13 Or. L.J, 609 = 

16 I C 257 = »B G. L J. 3t7 = 

16 C.W.N. 1105. 

Accomplice, meaning, 

-8. 134— Accomplice — Meaning. 

One who depcses that he only helped the 
accused in disposing of the body of the decea¬ 
sed after he was killed by tbe aroused is no 
accomplice. tLe Rostignol and Zafar Alt. JJ.) 
Jehana v. Emperor. 24 Cr L J 6 1 8 = 

1023 Lah. 345 

- 1 -8. 133 — Accomplice , meaning — 

Bribery cl public servant. 

Persons taking part in negotiations for bribe 
oannot bo said to be independent witnesses 
and tboir evidence is not free from doubt, but 
persons merely present are not accomplices. 
(Braaway, J.) Khadam ali v EMPEROR. 

20 Cr. L.J 268 = 50 I C. 18 = 
19 P.W.R. Or.) 1919. 

-8. 183 — Accomplice, meaning. 

An aooomplioe is a witness and not an aoou- 
s«*d person. (Reid, O.J. and Johnstone. .7.) 
Emperor p. Umada. 9PR Cr)191i« 
22 P W.R (Cr.) 1911-10 1.0. 310 = 
12 Cr L J. 267 = 166 P.L R. i9li. 

-8. 133 — Accomplice— Meaning. 

Per Abdur Rahim , J.—Persons who actually 
pay bribes or co operate therein, are accomp¬ 
lices and their evidenoe should not be aooepted 
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EVIDENCE ACT (I of 1872), S. 133 -Accom¬ 
plice meaning 

without independent corroboration. 33 0. 61 
Cr. ; 37 M. 271, Expl. ; 27 0. ) 44, Con. (Per 
Ay'.ing, J i Such persona are only technically 
accomplices and the suspicion to be thrown on 
their evidence may be very slight. (Sankaran 
Naxr. Abdur Rahim and Ayling ,* JJ.) J n re 
VYASA RAO (1911i 1 M.W N 327 = 

21 M L J 283=12 Cr. L J. 153 = 
9 I.C. 897 = 10 M L.T. 84. 

® *33— ‘ Accomplice^' meaning. 

A suspected participator in the crime, appear¬ 
ing as a proseoution witness is on the same 

asis as an accomplice and a conviction cannot 
in * ed upon ^is uncorroborated tr°iimony. 

(Rafique and Pigonit A.J Cs ) RUSTAM 8INGH 
v. Emperor 24 I.C. 148 = 15 Cr L J 440 = 

1 0 L.J 95. 

Conviction on uncorroborated evidence 

' ~7 ^ Conviction on uncorroborated 

testimony — Practice. 

A oonviction based on the evidence ol an 
aooomplioe is not bad but in established prac¬ 
tice, it is necesary that such evidence should 
be corroborated by some untainted evidenoe in 
material particulars. \Jenkins, 0 J and Shar- 
luddxn, JJ ) MUNESSAR AHIR V EMPEROR 

24 I.C. 174=15 Cr. L.J 438= 18 C.W.N. 5:0. 

;- S 133— Conviction on uncorroborated 

testimony—Practice — Approver's evidence. 

The testimony ol an approver must be 
oorraborated not only as to the crime, but 
also as to the identity of eaoh aooused person 
and that the corroboration must prooeed from 
an untainted source This 19 not a technical 
rule, but is founded on long judicial experi¬ 
ence. (Jenkins, C J., Brett and Chatter- 
jee, JJ ) Emperor v. Noni Gopal 

15 C.W N. 893= 10 I C 582 = 
12 Cr. L J. 288 = 38 Cal. 589. 

——— S. 133 —Conviction on uncorroborated 
evidence of accomplices — Practice . 

A oonviotion based merely on the uncorrobo¬ 
rated testimony of an acoomplioe is not illegal. 

(Sankaran Naxr , Abdur Rahim and Aj/lmg, 
JJ.) In re VyaSA Rao. 

(1911) 1 M W N. 327 = 21 M.L.J 283 = 
12 Cr. L J. 150=9 1.0. 8 r s7= 10 M L T. 84. 

- S. 133 —Conviction on uncorroborated 

testimony. 

A oonviotion based on the evidenoe of an 
accomplice uncorroborated by the evidence of 
other witnesses is not illegal. Such evidence 
must be examined, like the evidenoe of any 
other witness, to see whether it is credible or 
not, the fact that the witness is an aooomplioe 
beiDg of oourse a strong reason for disbelieving 
him. It oannot be rejeosed merely beoauee it 
is the evidence of an accomplice uncorroborated 
by other witnesses, but, if believed after proper 
examination, must be acted upon. ( Hailifax 
and Macnair , A.J.Cs.) GOVINDA v. KlNG- 
EMPEROR. 69 1.0. 257=23 Cr. L J 673 = 

17 N.L R. 113 
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EVIDENCE ACT (I of lb72 , 8. 133—Corro¬ 
boration, what la. 

- S, 133 — Conviction on uncorroborated 
testimot-y. 

An aooused oan beoonvioted only when the 
Judge is satisfied that the evidenoe of the ac¬ 
complices was corroborated in some material and 
satisfactory manner. (Das and Buckntll, JJ.) 
Dhannu Beldar v. King Emperor. 

2 Pat. L T. 737. 

-S. 133 —Conviction on uncorroborated 

evidence— Practice. 

Oonviotion based on tho uncorroborated 
evidence of an aooomplioe is not illegal 
although according to illustration (6) to 8. 114 
the Court may presume that an aooomplioe is 
unworthy of credit unless corroborated in 
material particulars provided the Court oare- 
fully tests the truth of evidence, searohes for 
bis motive?, and subjects his evidence to the 
mo6t rigid tests. (Charles Fox, C J. Bartnoll 
and Twnmei, JJ.) Nga poChitu. Emperor. 

6 L.B.R. 4 = 9 I.C 778 = 12 Cr L J. 132 = 

4 Bur. L T. 80, 

Corroboration, what Is. 

-S 133 —Corroboration—What is—Co- 

accused, rt traded confession of. 

An approver's evidence supported by the 
retracted confession ol a oo-accueed behind the 
back of the accused, is not sufficient to convict 
the aooused. Such a retracted confession is 
not a corroboration of a b ; gh vulue. ( Tudbatl, 

J.) Debi Dayal v. Emperor. 

16 I.C. 672=14 Cr L J. 112 = 

11 A L J. 73. 

-S. 133 —Corroboration — What is. 

It is unsafe to rely upon the uncorroborated 
testimony of the approver ; the corroboration 
mu6t be of the statement oonneoting the 
aooused with the ofienoe. {Chamber. J C. and 
Piqqoll, A.J.C ) MaRBUEj ABMEDp EMPE¬ 
ROR. 12 I.C. 513 = 12 Cr. L J. 337. 

-S 133— Corroboration—What is. 

8eme dacoj.ts raided a person’s house. But 
before their purpose was rfJeoted, the person's 
neighbours drove them cfl. One of them was, 
however, captured on the spot. He oonfeesed 
to a private person their purpose and disclosed 
tho names of some of bis participants 1 on that 
information others were captured: and odb of 
them turned an informer. The first aooused 
confessed before a that olaee Magistrate just 
after the day of occurrence but retricted it 
afterwards. Held, that in all oa--e3 depending 
upon an informer’s evidence, the degree of 
support rrquired for the evidence depends in 
eaoh oase upon the individual's oredit. That 
the confession of the first aooused did amply 
oorroborate the informer’s evidence aDd the 
oonviotions of the daooits were legal. (Har- 
ington and Brett. JJ.) Zjalan MULIjICK v. 

Emperor. 18 1.0.967 = 13 Cr. L.J. ff7i = 

16 C.W.N. oo9- 
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EYIDENOE ACT (I of 1672), S. 133 -Corro- l 

boratlon, what la. 

-S 133 -Corroboration, what is—Cor¬ 
roboration by an approver. 

There is nothing in 8. 133 to suggest that 
the statement of one approver oaonot be 
regarded as corroborating that made by 
another approver. No doubt if it oould be 
shown that the approvers had ample opportu¬ 
nity of consultation, this corroborative value 
would be greatly diminished. (Lumsdtn, J) 

Emperor v. Darya binqh. 

1923 Lah 666. 

-S, 133 —Corro^orafio-i, what is. 

Where thd only evidenoe against an aooused 
person is that he has produced stolen property 
out of a place which is not in his own 
possession, that evidence is not sufficient 
to support a conviotion for thelt or for ' 
receiving stolen property. But the production 
of the property is dear evidenoe against the 
person producing it and is material 
oorroboration of the evidenoe of an accomplice 
who has deposed that that person joined him in 
committing a daooity or a burglary or a theft. 
The disoovery of stolen property out of a house 
jointly ocoupied by bimsell and his uncle, is 
oorroboration ol the approver’s story against 
the acoused. Suoh produotion might not be 
sufficient evidence ol itself to support a 
oonviotion for bting dishonestly in possession 
ol stolen property but it certainly is evidenoe 
against the persons producing it. The value 
of the evidenoe is another matter. (Scott 
Smith, J.) Kbushal Singh v Emperor. 

28 Or. L J. 2a4=l928 Lah 338. 

-8. 133— Corroboration, what is — Evi¬ 
dence of approver—Criminal P C. 8s. 895 and 
396. 

The approver referred to a story by one A 
who invited him along with appellants to join 
in the daooity; the incident of the story told by 
the approver turned out to be true on polioe 
inquiry. Appellants were seen with tho 
approver at Sukho and arrested in his company 
at Mandra. The possession ol tho three tickets 
all irorn Ohakala to Mandra and bearing con¬ 
secutive numbers was strong oorroboration of 
the approver’s story as to fcbe appellants having 
aooompanied him to the scene ol the ooourrenoe. 
Held, tho guilt of the appellants had been 
established beyond reasonable doubt by the 
evidenoe of the approver whioh had been amply 
corroborated as against them. ( Broadway and 

Martintau, J J.) Hakim v. Emperor. 

1923 Lah. 158. 

-B. 183— Corroboration, what is. 

Tainted evidenoe oannot be useful (or 
oorroboration of tainted evidence. (Shndi Lai 
and Abdul Qadir, JJ.) ahmad Mir v. Em 
PEROR. 23 Or. L J 597 = 68 1.0 021 = 

4 U.P.L R. (Li 110. 

-8. 183 — Corroboration, what is. 

An approver may be telling the truth and it 
is quite probable that be himself was ooDoerned 
in the murder but bis statement as to who his 


EVIDENCE ACT (I of 1872), S. 133— Retrac 
ted confession. 

accomplices were, must be corroborated by 
reliable evidenoe before it can form the basis of 
a oonviction. The oorroboration offered by the 
statement of two men who apparently knew 
something about the matter from the very 
beginning but refused to make aDy statement 
until the third day cf the police investigation, 
must be regarded with doubt and these 
witnesses may poe6ibly be bidiDg themeelves at 
the oost of muoceut men. (Clievxs, C.J. and Le 
Rossignal, J.) FATTA v. EMPEROR. 

2 Lah. L J. 2«6 = b7 I.G. 628 = 
18 P.W.R. Or. 1922, 

-S, 133 — Oorroboration, what is. 

Mention of a person in oonlessior. s of 
oo-acoused obtained seriatim is not sufficient 
oorroboration ol statement. (Chevts, J ) LALa 
t>. EMPEROR. 68 I.C. 622 = 

23 Cr. L.J. 168 = 3 P.W.R. 1922 Cr. 

-S. 133— Corroboration, what is — 

Evidence as against a third accused. 

Confession of one acoused oannot be eaid to 
be corroborated by the confession of another as 
against a third aooused who has not confessed 
at all. But between the fleet two, tL e 
confession of one may be eaid to be corrobo¬ 
rated by the confession of the second and vice 
versa. 38 Bom. 166, Diet. (Scott-Smith and 
Lindsay, JJ.) Ganga Ram v. EMPEROR. 

60 l.C. I8d = 22 Cr. L J. 290. 

-Ss. 133, 144. Lin. (b )—Corroboration 

— What is— Approver's evidence. 

An accused should not be be convicted on the 
statement ol an approver unless such testimony 
is strongly corroborated and the oorroboration 
distinctly implicates the accused with orime 
ocmnmud. 8ouniy corroboration is not suffi¬ 
cient. ( Johnstone , 0 J. and Shah Dm, J.) 
Nand Singh v. Emperor. 

40 I.C. 696= 18 Cr. L.J 696 = 

9 P.W R. Cr. 1917, 

-S. 133—' Corroboration ’— What »a. 

Per Abdur Rahim, J.—The evidence of one 
aooomplioe is not sufficient corroboration of 
the evidenoe of other accomplices nor are 
previous statements made by the same person 
euffioient. (Sankaran Nair, Abdur Rahim 
and Ay ling, JJ.) In re Vyasa Rao. 

(1911) 1 M W.N 327 = 21 M L J. 283 = 
12 Cr. L.J 150 = 9 I.C. 897 = 10 M L T. 81. 

Retracted Confession. 

-S. 133 —Retracted confession—Value 

of, as evidence. 

It oannot be laid down as an inflexible rule 
that a confession made by a prisoner oannot bo 
acoopted as evidenoe of hia guilt without 
independent oorroborative evidenoe. The weight 
to be given to suoh a confession must depend 
on the oiroumstanoes under whioh the confes¬ 
sion was originally given and the oiroumstanoes 
under whioh it was retraoted including the 
reasons given by the prisoner for its retraotion. 
It is uneafe for a Court to rely ou and aot on a- 
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EVIDENCE ACT <1 of 1872), 8. 183-Retrac¬ 
ted confession. 

confession whioh has been retracted unless after 
a consideration of the whole of the evidence in 
the case the Court is in a position to oome to 
the unhesitating conclusion that the confession 
is true that is to say, usually unless ths con¬ 
fession is corroborated by credible independent 
evidenoe. A retracted confession should oarty 
praotically no weight as against a person other 
than 11 a maker. ( Newbould and Fearson, JJ.) 
Emperor v Biseswar Dey 

26C.W.N 1010 = 24 Or. L J. 143 = 

1923 Cal. 217. 

—S. 133— Retracted confession — Slate- 
mem of approver — Corroboration. 

Retraoted confession of an accused may be 
sufficient corroboration of the approver’s story 
as against himself bu'. not against a oo-aooused. 
( Ra'liqan . C.J. and Martineau. J ) PALLIA 
v. Emperor 20 Cr. L J. 188 = 

49I.C 604= 12 PW.R (Cr) 1919 

I 

* — S. 133— Retracted confession — If ad¬ 
missible. 

A retraoted statement of an approver, is 
admissible as evidenoe against an aooused 
person. (OJgers. J.i Veerabhadra v. 
Emperor. 61 1.0 828 = 22 Cr. L J 400 = 

12 L W. 3h5. 

" S 133 — Retracted confession - Value 

of, against co accused. 

Whatever value may be attaohed to the 
retraoted omfessioo ol an aooused as against 
himself, its value as against a co aooused is 
very weak. (Jioala Prasid and Sultan Ahmad, 

JJ.) Maksud am u Emperor. 

60 I G 38 =22 Cr L J 200 = 
2 Pat. L T. 773 = 3 U.P.L.R. (Pat.) 18 

-8. 133— Retracted confession. 

The oonfession of an aocomplioe should be 
subjeoted to the most anxious scrutiny in so 
far as it inonmioates others, and reoeived 
with oau'.ion as it is not sifted by oross exami¬ 
nation. Yet if alter all that oaution, a Judge 
believes it to be true, there is nothing in lav/ 
to prevent the conviction of an accused on the 
uooorroborated and retraoted confession of an 
aooomplice. Conviotion was sot a-ide where 
the retraoted ooufeseion of a oo-a^oused was 
not oonviuoing. iHartnoll and Young. JJ ) 
Nag Tun, E v Emperor 19 I G 179 = 

1* Cr. L J. 179 = 6 Bur L T. 47. 

- - S 133— Retraehd confession. 

The statement of an aooomplioe before the 
committing Magistrate, though retracted in 
the 8essions Court oan be treated as substan¬ 
tial evidenoe on the same footing as any other 
evidenoe. 29 A. 683, Ref. But this evidence 
must be treated with caution in so far as it 
implioates a particular aooused or assigns a 
particular part in the orime, (Fawertt, J.C. 

and Couch, h j. q.) punhu v Emperor 

16 Cr. L J. 238 = 27 I C. 903 = 8 S L.R. 203. 
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EVIDENCE ACT (I of 1872), 8. 133—Yalue 
of accomplice’s evidence. 

Yalue of Accomplice’s Evidence. 

-S 133— Value of accomplice's evidence . 

An aooomplice is a suspect witness whose 
evidenoe must be reoeived with great caution. 
While it is essential that aooused persons 
should be protected from conviotion based on 
the mere evidenoe of an un'rustworthy ao- 
oomplioe, it is important that ihs requirements 
of the Legislature in this respect should not be 
exaggerated by the Court as to r ff r a praotioal 
guarantee of immunity to persons guilty of 
grave offences wbioh are iu their very nature 
diffioult of deteotion. Wh-n all legal precau¬ 
tions are taken and all relevant considerations 
are duly weighed, the Judge is oonvinoed that 
the aooomplioe’s evidenoe is true, it is his duty 
to say so and give efleot to h's mental oouvio- 
tion. I Batchelor and Shah, JJ » Gobind v• 
Emperor. 17 Or. L J f36 = 

34 I.C. 976 = 18 Bom. L.R. 266. 

-Ss 133 and 114. Iilo. (6 )—Value of 

accomplice's evidence. 

Where one R paid Rs. 20 to a Jamndar of a 
District Judge on his representation io R that 
by paying this amount to the olerk of the 
Court, R would be appointed to a certain post 
and made this payment in the presenoe of two 
persons, one a oousin of his aod another a 
pleader come there on professional business. 
Held, that i he J imadar was guilty of an offence 
under 8. 161, I P.O. and that R ani his oousin 
are accomplices but that the fact of tbeir being 
accomplices did not lessen the value of their . 
evidence as tbbre was no proof of any animus 
on tbeir part against the Jimalar and that the 
pleader oould not be said io be an Acoomplioe 
as he did not co-operate in the off »r of the bribe 
nor was he lost'ucnen'al in the negotiations for 
the paym^n*. (Johnstone ant B r nadway, JJ.) 
Ghulam Muhammad v Emperor 
39 1.0. obO = 18 Or.L J. 533 = 9 P.R (Cr ) 1917. 

-8 133— Value of a complice's evidence 

—Confession of co-a cus^d and testimony of 
accomplice—Probative value. 

Tub probative value of the evidonoe of an 
accomplice is practically the same as the con¬ 
fession of a oo-aooused. 98 B. 156 Poll. A 
conviotion based on the evideace of an acoom¬ 
plioe or the confession of a co aooused is not 
illegal though it is not safe to act on such 
testimony unless corroborated iu material 
particulars, f Wallis and Sndasiva Aiyar, JJ.) 
NaRAYaNA AIY*R V EMPEROR 

24 I C 153=13 Cr L J 417 = 
(1914; M W N. 363. 

-S. 133 — Value of accomplice's evidence. 

Where the complicity of a person is due 
solely to coercion and bis evideoce cannot be 
asoribed to any desire to escape legal conse¬ 
quences, the degree of discredit attaobing to his 
fvidf»noe is practically negligible. I 'y'ing and 
Napier, JJ.) KlBLfKY 'TARA BOMMA v EM¬ 
PEROR. 19 I.C. 207 = 14 Or LJ 207 = 

(1912; M.W.N. 1108* 
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EVIDENCE ACT I of 1873), S. 133-Value 
of accomplice's evidence. 

—-8 133 -F» lue of accomplies’s evidence 

—Corroboration —Practice. 

Uader 8 133, Evidenoe Aot, the evidenoe ol 
an aooomplioe by itself is enough for a convic¬ 
tion, but it is a rule ol praobioe founded on 
experience that in every case where an aooom- 
plice has giveu evidence, the Court must raise a 
presumption that he is unworthy of credit 
unless corroborated in material particulars. 
Failure to raise this preoumption is an error ol 
law, but in each ease the weight to be attaohed 
must depend on the particular circumstances. 

(MulUck ana Thornhill , JJ ) M&DaN GURU v» 
Emperor. 73 I.c. 958 = 24 Or. L J. 723 = 

4 Pat L T. 381. 

Yalue of Approver’s Evidence. 

-— - S 133 - Vaiue 0 / approver's evidence. 

The ev deuce ol an approver, if believed, is 
sufficient foundation whereon to repose a oon- 
viotion, but in practice, the Court ex majon 
cautela insists upon oorroboration of the appro¬ 
vers' statements in material particulars. (Le- 
Rossignol, J.i TOTA SINGH v. EMPEROR. 

69 1 C 462 = 28 Or. L J 734. 

-S 133—Fului ot approver's evidence 

— What ts cjrrotoration. 

An approver may be telling tbe truth and it 
is quite probable tnal he himself had a baud in 
the murder but bis statement as to who his 
aooomplioes were must be corroborated by rea- 
liable evidence before it oan form the basis ol 
a oonviotion. '1 he corroboration offered in 
this case was tbe elaiement of two men who 
apparently knew something about the matter 
from the very beginning but refused to make 
any statement until the third day ol tbe police 
investigation. The delay may be due to their 
reluctance to implicate the accused alter they 
had promised no to give information, but it 
was obvious that stall ments obtained alter suob 
a long dolay must be regarded with suspicion ; 
and these witnesses may possibly be soheming 
themselves at tbe expeuse ol innocent men. 
Even if these witnesses bear no enmity to the 
appellants and are related to them, the long 
delay in making their statements rnnkes their 
evidenoe liable to grave euspioioo. (Uhev is, 0 
J. and Le-Ii s-iqnal J ) Fatta v. EMPEROR. 

23 Or. L.J. 476 = 67 I C 828 ( 2) = 

2 Lah. L.J. 296. 

-S. 133 — Value of approver’s evidence 

Tbe B'atement of an approver, veracious 
though it may appear to be, and though tbe 
truth of a large part of it be established beyond 
all doubt, nevertheless must be corroborated. 
(Jones, J ) R M -UNOH v. EMPEROR 

7PLR 1918 Cp i = 34 I.C. 993 = 
17 Of. L J 273-36 P.W R. 1916 iGr ). 

-8. 138— Value of approver’s evidence. 

Evidonoo of approver may, in exceptional 
oases and for reasons stated, be admitted 
though uncorroborated. (Rattiqan and Chevis, 
JJ.) Ghulam v Emperor. 17 Cp L J. 220 = 

84 1 0 332 = 81 P.W.R. lOr.) 1918 


EVIDENOE ACT (1 of 1872), S. 188. 

-S 133 —Value of apprcvtr’s evidence 

— CorroOortmon. 

There should be direot and material oorro¬ 
boration ol tbe statement of an approver who is 
of very bad obarHOter. [Rattiqan, J.) 

Waryam Singh v. emperor. 

32 1 C. 843= 17 Or. L J 107 = 

2 P.W.R iGr.j 1916. 

-S 133 — Value of opprcvcr’s evidence 

— CorroOoratton in material particulars 
required. 

The criterion must always be kept that, an 
approver’s evidenoe oannot be accepted unless 
it is corroborated in material particulars by 
other independent evidenoe. [HolerIson and 

Rattigan. JJ.) Lad Khan v Emperor 

19 P.W.R. i0rw 1912=13 Cr LJ 182 = 

13 I C. 9fc8= 1.7 P L R. 1912. 

-8. 183 —Value of approver’s evidence* 

Tbe evidenoe of an approver should not be 
believed without material corroboration and in 
order to see whether there is such corroboration 
the Court should scrutinise and marshal out 
very oarelully the faots. (Williams, J.) MANA 

v Emperor 9 I C. 232 = 

12 Cr. L J. 33=8 P.W.R. v 0r ) 1911, 

-S. 188 — Value ol approver’s evidence. 

Where tbe evidence on a charge of murder 
consists ot a ooniession by one accused against 
auother the acoueed excepting himself, and tbe 
evidence of an approver is to the tfltot that be 
saw tbe deoeaned alive with the acoueed just 
before the murder ; neither the confession nor 
tbe oorroboration should be acted upon (Ben- 
son and Wallis. JJ.) MURE VENKATA v. 
Ira-Gakkagihi Nagi Reddi. 

12 1.0 890= 18 Cr. L.J. B62 = 
V 19U) 2 M W N. 879. 

- 8 . 138— Question of—Onus in appeal— 

Witness disotlitved on inadmissible evidence — 
Effect. 

Iu ordinary cases the question ol odus is not 
of great importance in appeal where both par¬ 
ties have produced tbe whole ol their evidence 
upon an ibsue. But where witnesses have been 
disbelieved on inadmissible evidence, e g., certi¬ 
fied copies of judgments put in without examin¬ 
ing the witness under 8. 186, the tfleot is that 
tbe deoiaion is vitiated. ( Campbell, J.) BOHAN 
SINGH V. SANTA SINGH. 1923 Lfth. 491. 

-8. 136 —Evidence — Disallowance of 

questions in cross examination. 

Where in cross-examining a witness for the 
prosecution, questions are disallowed by the 
Court on the ground of irrelevanoy or other 
grounds, tbe deposition should bhow wbat tbe 
questions are and tbe reason for disallowiDg 
them. ( Mullick and Sultan Ahmed, JJ.) 
Rameshwar Dusadh v Emperor. 

83 I 0. b93 = 21 Cr L J. 821= I Pat, L.T. 632. 

-8. 138— Cross-examination— Adverse 

party. 

The right of cross-examination belongs to an 
adverse party, and parties who do not hold 
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that position, should not be allowed to 
intervene and take part in cross-examination 
and such portions should be expunged from the 
reoprd. (Sanderson, CJ, Woodrorffe and 
Mookerjee, JJ.) JARWA B.AI v PITAMBxR 
NlLAMB xR 8HAH. 38 I C 669 = 24 0 L J. 149. 

- S. 138— R'ght in cross-examina'ion to 

demand repetition of evidence given in chief 
examination —Rule, if any. 

No hard and fast rule oan bo laid down as to 
the right of a oounsel to demand in cross- 
examination the repetition of the whole story 
told in the exam nation-iu-chief. iRottigan 
and Chevis, JJ > LaKH a 8IN3H v EMPEROR. 

89 PL R 1914 = 13 Op. LJ 148 = 
22 I C 724 = 30 P.W.R, (Or.) 1914. 

- 8. 138 —Opoortuniiy for cross-exami¬ 
nation must be givan. 

It is certainly implied by S. 139 of the 
Evidence Act that a party must have had an 
opportunity to cross-examine anl does not 
mean that merely a right to cross-examine a 
witness without an opportunity being oflered 
for oross examination is sufficient compliance 
with the requirements of the law. (Jwala 
Prasad and Couits, JJ.) MOTI 8INGR i>. 
DHANUKDHARI SINGH. 24 Or. L J 393 = 

(1923) Pat. 33. 


EVIDENCE A OT (I of 1872), 9. 118. 

though these faots are irrelevant, the defenoe 
are entitled under 8- 143, to ask leading ques¬ 
tions. The Courts may, in its discretion 
uoder 8. 154, permit the prosecution to oross- 
examine a witness even though he had been 
originally called by them with regard to the 
matters elioited bv the defence, i Mookerjee 
and Richardson. JJ.) *MRITAL ala v. EM¬ 
PEROR. 42 Oal. 957 = 16 Or LJ 497 = 

21 C L J. 331 = 29 I 0 513 = 

19 G.W N. 676. 

-S. 113 — Leading questions—Cannot 

be asked in Ex imination in-chief. 

The Publio Proseoutor will not be allowed in 
examination in-chief to put leading questions 
euoh as can properly be put in cross-examina¬ 
tion of a hostile witness (Das and Bicknill 

JJ.) Dhanu Beldar v. King Emperor. 

2 Pat. L T 737. 

-S 143— Leadingques'ion disallowed — 

Counsel to ask Judge to rtcord, if to be made 
ground of appeal. 

It a Judge disallows a question, the pleader 
should have the question aod order disallow¬ 
ing it reoorded, as suoh a refusal is i'legal. 
(Twnmey and Parlett JJ.) DEIYA V. EM¬ 
PEROR. 9 Bur. L.T. 133 = 17 Or. L J 500 = 

36 1 C. 468. 


-8 138 — Cross-examination — Suit 

against several iefls. — Some supporting 
plaintiff—Procedure. 

Where some of the defendants support the 
plaintiff's case and others oppose it, those who 
support the plaintiff’s oaee should be ordered to 
cross-examine the plaintiff’s witness first, if 
they desire and to oall their evidenoe and 
address the Court before tho defendants who 
oppose the plaint'ff’s oase do so. ( Miller. C.J. 
and Mullick. J.) MOTIRAM Marwari v. 
Lalit Mohan Ghosh. 3 Pat. LJ 343 = 

58 I.O. 238=1 Pat. L.T. 676, 

-8 138 -Cross examination — Extent. 

The right of cross-examination endowed by 
8. 138 is not restricted by the faot that there 
are polioe papers whioh are not referred to by 
the proseoution ; and the oross-examioation 
can be made on all matters allowed by the 
Evidenoe Aot, The oross-examination is not 
limited to matters raised in evidenoe elsewhere. 

(Parleff, J.) Mahomed allay v. Emperor. 

10 1.0. 917 = 12 Cr. L J. 277 = 

4 Bur. L.T. 113, 

-S. 142 —Leading question, 

A leading question to the proseoution wit¬ 
ness by the proseoution oannot be allowed nor 
oan the reply be used. ( Couits and Adami, JJ ) 

Nibu Bhaqat v King Emperor. 

1 P. 630 = 4 P L T. 76 = 
24 Or L J 91 = 1922 P. 332. 

-Ss. 148 aod 134— Right of a:cused to 

ask leading questions — Duty of Court. 

In the course of cross-examination by the 
defenoe for the purpose of eliciting faots in 
their favour from the proseoution witnesses, 


-S. 145— Documents tendered after 

evidence—Value of. 

A witness canuot be disbelieved without bis 
attention being drawn to the documents in¬ 
consistent with his deposition even though the 
documents were produced after his examina¬ 
tion. In euoh a case he sh 'Uld be recalled for 
further cross-examination i Vitcounl Haldane). 
Naba Kumar Dar v Rudra Narayan 
JANA. 43 M L.J. 438 =33 M L T 309 = 

(1923/ M W N. 622 = 1923 P C. 93 (P.O.), 

-S, 143— Witness not shown, contra¬ 
dictory writing. 

A witness wa9 disbelieved though he was not 
shown the documents to contradict bis story, 
where after the dooumeDts were produced, be 
was not reoalled. (Lord Phithmore). MEBLA 
Venkanna v. Merla AOXSTHIAN. 

27 C.W.N. 725 = 82 M.L T 86 PG.) = 

1923 P C. 31* 


-S. 143— Absence of note about direct - 

ng attention. 

Where the purpose of the produotion of the 
locument mu9t have been well understood by 
he witness and from the reoord of his deposi- 
ion ic was manifest that after being shown the 
looument, he was directly asked whether it was 
lot a fact that he was not at a particular place 
□ the alleged date as was clear irom the docu- 
uent and where on re-exammation do attempt 
ras made to elioit any explanation. Htld, the 
witness was properly oontradio ed. (Sir Laio- 
tnce Jenkins ) Baikuntha Nath Ohat- 

’ORAJ V. PBASANNAMOYI DKBEYa. 

44 M.L.J. 689 = 37 GW N. 787 = 

1922 P.C. 409. 
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-8 145 — Oral evdence—Contradiction 

of, b y prior statements — Witness to be specifi¬ 
cally askid to explain, 

A Court is preoludea both oo general prin¬ 
ciples and by 8 . 145 Irom treating the oral 
testimony of witnesses as rebutted, by his pre¬ 
vious statements oontained in documents hied 
in the oase, unless those statements have been 
put to the witness in crons-examination. 
(Lord Shaw.) Bad Ghangadhar Tibak v. 
Shri Srinivasa pandit. 39 Bom. 441 = 

13 A L J 670 = 19 C.W.N. 729 = 
17 Bora L R 627 = 22 C L J 1=» 
29 ULJ 34 =18 M L T. 1 = 
(1913) M W.N 464 = 2 L.W 611 = 
.29 I C 639 = 42 I. A, 133 (P C.) 

- 8 . 143— Attention of complainant to be 

drawn to statements used in cross-examination 

to contradict. 

If the previous deposition of a complainant 
made before the Magistrate was admitted as a 
whole in order to oonlradiot him during his 
cross-examination, it is not consistent with the 
prinoiple. to admit the evideuoe in the manner 
without first drawing the attention of the wit¬ 
ness especially to every point used to oontra- 
diot him. (Beaman and Micleod , JJ ) LAKSH- 

mana Totaram v. Emperor. 

31 1.0. 331=16 Or. L J 734 = 

17 Bora. LR. 690. 

-S 143— Witness — Prior statements. 

Prior statements of witnesees not put to them 
in the witness box are inadmissible in evideuoe. 
Previous statements, unless used to oontra- 
diot or discount ihe evideuoe of a witness given 
in a suit, oannot be legtimately used and even 
then the partioulac matter or point must be 
plaoed before the witness, as one for explana¬ 
tion in view of its disorepanoy with the evidence 
tendered, (Mookerjee and Beachcrolt. JJ.) 
Upendra Nath Nag v Bhupendra Nath 
Nag. 82 1 0 267 = 21 OWN. 280. 

-8. 118 —Previous statement — Value. 

Previous statements oan be used only for the 
purposes of cross-examining a witness. They 
oannot be admitted as evideDoe against an 
aooused. I Kensington and Johnstone, JJ.) 
Rakhia v. Emperor 187 P l R. 1911 = 

12 Cr. L J 211-10 10 119 = 
86 P.W.R. (Cr.) 1911. 

- 8 145 - Discrepancy in prior deposition 

—Duty o/ Court. 

Where a Court finds that there aro dieore- 
panoies between a witness’s statement mado 
before it and the one previously made by him 
before another Court, it should ask him to 
explain them. ( Kanhaiya Lai. A J C ) Suraj 
BAKBH t>. BUKHDEl. 32 I C 231 — 

2 O L.J 802 

- 89 . 118 and 183 — Statements under 

8. 164, Cr. P.C. —Inadmissible against accused 
— Use of, to contradict statements subsequently 
made. 


EVIDENCE ACT (I of 1872), 8. 146, 

Statements taken under 8. 164, Cr. P.C. and 
uot covered by 8. 288 are inadmissible against 
the accused. But they can be used for the 
purpose of coutradiciiDg the statements subse¬ 
quently made in Court by the persons making 
the former statements. ( Lindsap , J.O.) 

Puttu v Emperor. 1 O L j 753 = 

27 I 0. 196 = 16 Cr. L J. 132=17 O C. 363. 

-Ss 143 and 159—(3 — Examination of 

witness out of Court — Whtthe> i .tended to bind 
down witness to certain evidence . 

Advocates and Pleaders may examine wit¬ 
nesses in their ohambers or elsewhere before 
such witnesses appear in Court if they think 
fit, 8uch examination is not made with 
intent to fix witnesses down to certain 
evidenoe, but is made to ascertain what they 
know and to enable th6 case to be conducted 
properly. ( Bartnoll, J ) JORDON u. EMPEBOR. 

14 1 0, 763=13 Cr. L J. 299 = 5 Bur. L T 38. 

■-8. 146 - Cross-examination as to credit 

—Oral evidence—Credibility 0 / witness. 

Cross-examination as to oredit is neoeeearily 
irrelevant to any issue in the aotion its 
relevanoy consists in being addressed to the 
credit or disoredit of the witness in the box so 
as to show that his evidence for or against the 
issue is untrustworthy ; it is most relevant in 
a oase where everything depends on the Judge’s 
belief or disbelief in the witness’s story. 

I Sir George Farewell.) BOMBAY COTTON 

Manufacturing coy v. Motilal. 

39 Bora 3 6 = 19 OWN. 617 = 
17 M L T 40S = 23 M L J 5=13 = 
21 C L J 628 = 17 Bora. L R 433 = 
2 L.W. 621 = (1913 M W.N 788 = 
29 1 0. 229 = 42 I A. 110 (P.C.) 

-Si 143 and 148 to 162— Scandalous 

question — Reltvancy. 

During the examination of one of the defen¬ 
dants by plainufl aquestion was put whether she 
was made pregnant by a certain person. The 
question was objeoted to but the plaintiff con¬ 
tended that it was relevant, bis oase being that 
the witoeas did not inherit the property by 
reason of her unohaetity during the lifetime of 
her husband, li the plaintiffs case was that 
she did not inherit the property of her husband 
by reason of her unohastiity during his lifetime, 
then the question would be relevant. If, how¬ 
ever, it was asked for impeaohing her oredit as 
a witness, the Court will have to ooneider the 
provisions of 8a. 146 and 148 to 154 of the 
Evidence Aot. ( Chatterjee and Pearson, JJ.) 
8UBALA DABI V. INDRA KUMAR H‘ZZRA. 

1623 Oal. 815 (2). 

Si, 146, 148 and 1S2— Impeaching 
credit ol witness—Indecent or scandalous ques¬ 
tions—Power of Court to disallow, 

A oertain lady from whom deft, alleged that 
he derived title was examined on commission 
and tho plaintiff's pleader cross-examined her 
on the point whether she had not been kept by 
a atraDger. The objeot of the orosB-examina- 
tion was to show that the lady did not inherit 
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her husband's property on account of her 
nnobaslity. The Court disallowed the question 
without reoordmg aDy reason. Held , that the 
Court below ought to ooosider, whether having 
regard to the plaint, the petition, and the 
issues framed, the question as it stood was 
relevant, and if not whether the question was 
allowable having regard to 8-. 146, 11 8 and 152 
ol the Evidence Act. ( Prideaux , A J.C ) 
Pando c abdul Radar. SNLJ 138 = 

1922 Nag. 109. 

- 8. 149 —Cross-examination — Instruc¬ 
tion. 

Counpel for prisoner should not state as 
existing faots. matters wbiob be had been told 
in bis instructions on tbe authority of the 
prisoner hot which he does not propose to 
prove by evidence, or suggest in cross-exami¬ 
nation of prosecution witnesses. iJenkins, 
C.J., Manke*je* and Holmwood, JJ.j EMPEROR 
v. Naqendra N 'Tr sen Gupta 

21 C L.J 395 = 30 I 0. 128 = 
16 Op L J. 876= 19 C.W.N. 923. 

_ S. 149 - Legal practitioner— Cross exa¬ 
mination ol witness—Privilege—Extent of — 
Instructs ms —Disclosure Ol, 

Counsel are not justified in making serious 
charges of fraud and crime unless they are 
personally satisfied ol the existence of reason¬ 
able grrunds lor putting them forward. It is 
not sufficient to plead instructions. A Court 
oan ask counsel as to whether they make a 
obarge in cross-examination on instructions and 
if so to dieoloee them to tbe Court. They 
oould Dot be used as evidence in the oause but 
might be used in any disciplinary proceedings 
takeo against counsel. (Woodr> ffe, Coxe ani 
Chattel jee, JJ.) D WESTON PEARY 

MoHUN Das “> Cal. X 25 =. 

_s. If 0 - Question offectmg third parly. 

Where a question in cross-examination re¬ 
flects not on witness but on a third party, 
8. 160 which must be referred back to 8 146. 
can have no application I Fletcher. J.) PEARY 

Mohun Das v. Donald Weston. 

. 9 I C. 509. 

_ S 18i — Indecent or scandalous ques 

ticn—Latitude to counsel. 

Indecent sud scandalous questions may be 
put cither to shake the credit ol a witness or 
as relating to tacts in issue, or in order to 
determine whether or not a fact in issue existed. 
11 they are put to sluke tbe credit of a witness 
the Court has complete control over them to for- 
b d suob questions if neoespftry. But if they relate 
to faots iu issue or to matters neoessary to be 
known in order to determine whether or not the 
facte inUeue existed, the Court oanDOt fotbid 
suob questions, though they may be indeoent or 
scandalous. Advooates have ample discretion 
in the conduct of oases of whioh they are in 
obarge and the Court has no power to fetter 
4beir discretion by insisting that their case 


EVIDENCE ACT (I of 1872), 8. 154. 

should be put to this witness or that. (Das, J.) 
Mahomed Mianp Emperor 

52 I.o. £4 = 20 Cr. L.J 566. 


- S. 154 — Hostile witness — Contradic¬ 
tory statements—Weight due to 

The mere fact that at the trial before the 
Sessions Judge a prosecution witness tells a 
different story from that reoorded by the Polioe 
after tbe ocourrenoe does not necessarily make 
tbe Witness a hostile witness 13 C 53 \ 24 
C.W N. P60. referred to. Where a witness 
called by a party is oross-examioed by him his 
evidence cannot be believed in part and 
disbelieved as to the rest but it must be rejected 
in toto. i Wilmsely and Pearson. JJ.) EMPEROR 
v. Satyendra. 24 Or L J 193 = 

1923 Cal. 463 = 37 0.L.J 173. 


-S. 154 —Hostile witness, who is. 

An unfavourable witness is uot necessarily 
hostile. A hostile witness is one who from his 
manuer, shows he is not inolined to tell the 
truth to the Court. A party, called by his 
opponent, cannot ae of right be treated a» 
hostile tbe mat'er being in the discretion 
of ihe Court. iMookerjte and Buckland. JJ.) 
LUOHIRAM V. RaDHA ( HARAN 

Aft 1 n 1 R = (1 L J. 107. 


_S. 131 — Hostile witness — Whois-Com¬ 
missioner cannot exercise discretion of Court 
A witness is considered adverso where in 
the opinion of tbe Judge he bears a hostile 
animus to the party calling him and no6 
merely when his testimony contradicts his 
proof When a witness is treated as hostile, 
cross-examination must be done tn discredit 
the witness altogether and not merely to get 
rid of part of his testimony. There is in this 
reepeot no distinction on principle between 
an attesting witness whom a party is obliged 
to call and any other withess whom he may 
oite ol his own choioe but tbe Court may be 
easily persuaded in tbe former than in tbe 
latter case. In an examination of witnesses on 
commission, tbe Commissioner oanuot exercise 
the discretion vested in Court under 8 '64 of 
the Act. ( Mockerjre. J.O. ani Fletcher, J.) 
8URENDRA Krishna Mondalu rani Dassi*- 

47 Cal 1043=83 C L J 3* = 
39 I.C. 81. = 24 0 W.N 860. 


_8 134 —Hostile witness—Cross-exami- 

tation —Admissibility of evidence. 

It is not open to the prosecution in a criminal 
rial to cross-examine their own witness unless 
he Court declares him to be a hostile witness, 
inless this is done the answer to questions 
vould not be admissible iu evidence acid the 
Dourt should not allow suob questions. ICoutls 
md Das, JJ.) JAGDEO SINGH V. EMPBBOB. 

1 Pat r i 33 = 4 Pat. L.T 232 = 
Qi n- r. .1 R9 = is23P. 62 . 


_S. 151— Hostile witness—Who is. 

A witness is not necessarily hostile . b0 oanse 
in an absent-minded moment be admits the 
truth. Before a proseoution witness can De 
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declared hostile, there must be good ground for 
believing that the statement be made in favour 
of the defence is due to enmity to the prosecu¬ 
tion. ( Roe and Ali Imam, JJ.) FODZDAR 
R&i v. Emperor. 4 Pat. L.W. m = 

44 I.G. 33 = 19 Or. L.J. 241 = 
8 t at. L.J. 419=1918 Pat. 251. 

-Sb. 193 and 187 —Identification in 

jail—Value of, as evidence. 

Evidence of identification in tbe jail, is not 
substantive evidenoe in the trial as n is not on 
oath, and is made in extra-judioial proceedings. 
When a person making such au identification, 
states in Court that he oan identify no one, 
the evidence of identification is inadmissible. 
(Lindsay and SuLaiman, JJ.) NaGINA v. 
Emperor. 19 a.L J. 947. 

-8, 189— Reciial of age in guardianship 

petition—If admissible in evidence. 

Recital of age in guardianship petition is 
admissible in evidenoe. (Mookerjee and Rankin, 

JJ.) Prohlad Chandra Chowdhury v. 
RAMSABAN CHOWDURY. 38 C L J. 213 = 

1924 C. 420. 

-Ss. 185 and 148 —IVtfnsss %l can be 

contradicted by his previous statement. 

A witness cannot, under 8. 155, be con¬ 
tradicted by previous statement made by 
him unless his attention is drawn to it as laid 
down in 8. 145 of the said Act. ( John¬ 

stone and Shah Din, JJ.) amir Begam u. 
BEGAM. 9 P.W R. 1914 = 22 1.0.861 = 

127 P.L R. 1914 

-S. 158 —Use oi Police diary by investi¬ 
gating officer — Corroboration. 

The investigating poiiae officer when in the 
witness-box was asked about a oertain date and 
tbe names of oertain persons and the Court 
direoted him to give tbe date and tbe names 
from tbe Polioo diary. This the witness did. 
Thereupon tho defence asked for an fnspeotion 
of the whole diary. This was not allowed ; but 
tho Magistrate offered an inspection of the 
date and the names in respect of which the 
witness had refreshed his memory from the 
diary. This, however, was refused. Held that 
there was nothing illegal in the oourso adopted 
by tbe Magistrate. There is nothing in the law 
whioh entitles the defence to au inspeotion of 
anything more thau that portiou of tbe dairy 
from whioh the witness refreshed his memory. 
(Coutts and Das, JJ.) Laohmi Singh v. 
Emperor, 3 Pat. L.T. 582 = 

68 I G. 623 = 23 Cr. L.J. 591 = 

1922 P. 862 (1). 

-Ss 139 and 187 — Statements to Polioe 

— Corroboration— Cr. P. Code, S. 162— Polics 
diaries. 

Statements of witnesses made to tho Polioe 
should not b<< used to corroborate them except 
in very speoial circumstances. The evidenoe 
of a witness hostile to the Crown may be 
impeaohed by reference to tho Polioe diary, 

Vo), III—37 
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(Roe and Ali Imam, JJ.) RAM OHARITRA 
Singh v. Emperor. 4 Pat L.W. 325 = 

19 Or. L J. 512 = 45 I 0. 272 = 
8 Pat. L.J. 56:3 = 1918 Pat. 95. 

-S. 188 — Statement to Police—Person 

whether bound to state truth to Police. 

Section 162, Cr. P Code, allows tbe credit of 
a witness to bo impeaohed, by a statement 
whioh he is alleged to have made to the Polioe 
in the course of au investigation under Chap¬ 
ter XIV of the Code though no person is 
bound to state the truth to the Polioe in the 
oourse of tbe above investigation. Tbe state¬ 
ment to the Polioe is not evidenoe like a 
statement made on oath before a competent 
: authority. \Maung Kin, J.) NGA PYEu. 
Emperor. 4i I.G. 668 = 18 Cc. L.J. 844. 

-S. 188 (3)— Contradictory statements 

by witness—Previous depositions how far can 
! be admitted to impeach his credit. 

| Where a previous deposition of a witness is 
1 relied on to impeaoh bis credit under S. 155 
(3), the ooutradiotory statements alone oan be 
admitted in evidence. (Mookerjee and Cam- 
duff, JJ.) IMAMBANDI V. MATASUDDI. 

13 I.G 678 = 18 G.L J. 621. 

-S. 186— Cr. P. Code, Ss. 157 to 167— 

J ' Local area ’ of C.I.D. Officer—(Per White, 
C.J, and Ayling , J.) 

The * Looal area ’ of an officer of the C.I.D, 
is the Presidency of Madras and ho is therefore 
competent to investigate an offence under the 
Cr. P. Code. (Sankaran Nair, J. Contra .) An 
Inspector of the C.I.D. is not one of the offioers 
legally eutitled to investigate an ofienoo under 
8a. 157 to 167 of tho Cr. P.C. and so his evidence 
is not admissible under 8. 157 of the Evidenoe 
Aot. (White, C.J. Sankaran Nair and Ayling , 

JJ.) Emperor v. Nidakanta. 

35 Mad 247 = 11912) M.W N. 207 = 
13 Gr. L.J. 30J = 22 M.L J. 490 = 
14 1.0. 849 (S.B.) = 11 M.L.T. 1 Supp. 

-S. 157—Chowkidhat’a register contain¬ 
ing entires as to birth and death—Corroborative 
evidence. 

A chowkidhar's register containing entries 
of tho birth aod death of a person may be 
produced as corroborative evidenoe. 10 I.C. 
719, Diet. (Piggott, J.) BALDEO v. ABHEY 
RAM. 24 I O. 340 = 12 A.L.J. 949. 

■ — 8 157 — Petition — Contents of — 

Admissibility. 

Per Sanderson, C,J.—A petition put in by a 
olient for adjournment on tbe ground that 
their pleader oould not appear on account of 
I “ hartal ” ia admissible in evidenoe in proceed¬ 
ings under the Legal Practitioner's Act, under 
J 8. 157 ol the Evidenoe Aot in corroboration of 
the evidence whioh the witness bad already 
given at tho time when his attention was 
directed to its oontents and when hp 3aid tbe 
oontonts were true to hjs knowledge. Per 
Woodroffe, J.—The petition is improperly used, 
for the question by which it was made evideno 
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was a leading one. Bat this rather goes to 
the weight of the evideaoe so elioited than 
inadmissibility. The petition is evidence of 
a step taken in the proceedings and would be 
oorroborative in nature. ( Sanderson, C.J, 
IVooilroffe and Mookerjee, JJ.) EMPEROR v. 
Rajani Kanta Bose. 49 Cal. 732 = 

33 C.L,J 386 = 21 Cr. L.J. 33 = 
25 C.W N. 839 = 1923 C. 818. 

-S. 157 — Statement, not first informa¬ 
tion — How used \n evidente . 

Where a statement made to a Polioe officer, 
is not the first information under S. 154 of 
Cr. P. Code, the Magistrate must take from 
the polioe officer, a statement, that the particu¬ 
lar ■tatemjut was made 6o him. (Beachcroft 

and Gkose, JJ.) 8alim Sardar v. Emperor. 

61 1 0. 680 = 22 Cr. L.J. 410 

-8. 157— Kanungo’s report on inquiry 

— When admissible. 

Anybody who has seen a place, may be 
examined as to what he saw under the general 
provisions of law. A Kanungo deputed to 
make inquiry under 8. 148 of the Cr. P. Code 
may give hia deposition, and his report is 
admissible to corroborate his sworn testimony. 

(Holmwood and Sharfuddin, JJ.) ACHAMB1T 

Das v. Sarada Prasad Holda. 

12 10. 83 = 12 Cr. L.J. 480. 

-S. 137— Evidence—Value of Test. 

A statement admissible under 8. 157 of the 
Evidence Act can be proved by a person to 
whom it was made. Evidence of a persou who 
hears a statement being made is as direot proof 
of the same as the evidence of a person who 
sees a deed is proof of the deed being done. 

(Chevis, J.) Heymerdinguri v. Emperor. 

88 I.G. 344 = 21 Cr. L.J. 760 = 

2 U.P.L.R. (L) 170. 

-8 137 —Deposition before committing 

Magistrate—Corroboration — Statement before 
investigating officer—Admissibility — Cr. P. 
Code, 8 . 283. 

Tho effect of 8. 288, Cr. P. Code, is to place 
the deposition of a a witness berore the com¬ 
mitting Magistrate exaotly on the same footing 
as the deposition in the Sessions Court. It is 
" testimony ” within the meaning of 8. 167 
of the Evidence Act and statements made by 
the witness before the investigating offioer are 
admissible for the purpose of corroborating 
such “ testimony.'’ It is in tho discretion of 
the Sessions Judge to believe and act upon the 
statments before the committing Magistrate in 
preference to contradictory statements made 
before himself on the ground that the former 
are corroborated by the statements made before 
the investigating officer. ( Ayling and Odgers, 
JJ.) In re VELLIAH KONE. 

34 Cr. L J 417= 16 L W. 239 = 

43 M L J. 222 = 48 M. 766 = (1922) M.W N. 
906 = 31 M L T. 178-1923 Mad. 20. 

-8. 167 —Statements recorded by Police 

during investigation. 
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Statements by witnesses, recorded by a 
Police Superintendent during investigation are 
not admissible in evidenoe. Dor oral evidence 
based cn suoh statements. 35 M. 397. Ref. The 
words ' legally competent ’ mean having power 
under some law, statutory or otherwise. The 
seotion is controlled by 8. 162, Cr.P.C. (Sada- 
siua Aiyar and Napier, JJ.) KUMARAMUTHU 
PlLIiAI v. EMPEROR, (1919) M.W N. 199 = 

20 Cr. L.J. 364 = 28 M L.T. 379 = 
80 I C. 834=10 L.W. 289. 

-S. 187 —' Fact ’—Meaning of. 

In S. 157 the word '* faot ” is used not 
merely in tbe sense of an ** event ”, but also 
includes a continuing faot, suoh as possession, 
and that the doouments proving possession are 
therefore admissible in evidence under that 
section. (Ayling and Oldfield JJ ) MUTHALA- 
giri Reddy v. Pappi Naicken. 23 I.C. 310. 

-3. 137 —Corroborative evidence. 

Tbe Admission Register of pupils in a school 
in which their ages are entered is at tbe mo9t 
corroborative evidenoe UDder 8. 157. (White, 
C.J. and Tyabji. J.) KRISHNAMA CHARIAR 
V. VEERAVELLI KRISHNAMA CHARIAR. 

38 Mad. 166=13 M L T. 388 = 
(1913) M.W.N. 883 = 19 I C. 492 = 

24 M L.J, 917. 

-S. 157 — Statements made to a C.l.D. 

Officer — Admissibility—Officer ' legally compe¬ 
tent to investigate' Cr. P.C., S. 162. 

(Per Benson. Wallis and Miller, JJ.)—An 
inspector of the C.l.D. is an officer * legally 
oompetent to investigate ’ within the meaning 
of 8. 157 of the Evidenoe Aot. ( Abdur Rahim 
and Sundara Aiyar, JJ, Contra.) An officer of 
the O.I.D. who investigates a matter under the 
order of his superior is not an officer ‘ legally 
oompetent ’ within the moaning of 8. 157 as he 
does not derive bis power from the Police Act 
or the Cr P.C. ( Sir Ralph Benson, Wallis, 
Miller, Abdur Rahim and Sundara Aiyar, JJ.) 
MUTTUKUMARASWAMI PlLIiAI V EMPEROR. 

85 Mad. 397 = 13 Cr L J 332 = 
(1912) M.W.N. 849=14 I.C. 896 = 

12 M.L.T. 1 (F.B.). 

- 8. 137— Test identification —Statement 

made to police — Admissibility. 

OwiDg to tbe lapse of time between an iden¬ 
tification by the Polioe and the trial, a witness 
was unable to say whether tbe person on trial 
is the person identified, held, that tbe state¬ 
ment made by the witness to the Police is 
admissible in evidenoe under S. 157. (Mullick 
and Atkinson, JJ.) Barwar Khan v. EM¬ 
PEROR. 89 I.C. 273 = 21 Cr. L J, 257. 

—-Ss. 157. 159 and 32 (2)— Chowkidhar's 

diary — Entries made for illiterate chowkidhar 
by others , the value thereof. 

Entries of birth and death of a certain person 
made for an illiterate chowkidhar, in his diary 
by other persons, cannot, after the ohowkidbar’s 
death, be admissible in evidenoe under 8- 32 (2) 
in spite of the deposition of the persons, who 
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made the entries that they made them at the re¬ 
quest of the ohowkidhar. But these entries are 
admissible under 8 157 and also possibly under 
8. 169of the Act. 11.C.376, Dist, (Chamier, C J. 
and Roe, JJ.) NAINA KOER u. GOBARDHAN 
SINGH. 1919 Pat. 292 = 

37 I.C 424 = 2 Pat. L.J. 42. 

— --S. 197 — Patiehanama—Evidence % 

A Panchanama is not evidenoe of the state¬ 
ments oontained therein and it should be 
proved and exhibited as relevant evidenoe of 
those statements. (Pratt, J.C. and Eiyward, 
A.J.C.) IMPERATOR v. MlSRI. 12 I.C. 209 = 

12 Cr. L.J. 489=5 S L.R. 31. 

* -S. 189 — Refreshing memory — Question 

as to date of birth, 

A witness is entitled to refer to a horoscope 
made at the time to refresh his memory though 
the dooument is not filed in a list under O. 7, 
R. 14. ( Lord Phillimore ). Banwari Lae v. 
Mahesh. 41 All. 63 = 21 0 C. 328 = 

j&3 5 S & 23 C.W N 577 = 6 0 L J. 168 = 
;_(1919) M.W.N. 490 = 49 I C. 840 = 

45 I. A. 281 (P.G.). 

S. 159 —Refreshing memory—Police 
diary—Witness can be compelled to refresh his 
memory. 

A witness oan be oompelled to refresh his 
memory by referenoe to aoy memorandum or 
other writing prepared by the witness, if 
there is a lapse of memory on a point asked 
of the witness. (Piggott and Walsh, JJ.) 
Harkhau v- Emperor. 63 1 0.575 = 

19 A.L.J. 76. 

-S. 169 —Refteshing memory—Date of 

death. 

The plaintiff in order to show that his father 
died before the property had been acquired, 
produoed a mortgage-bond whioh had been 
exeouted by him on the 28th Ootober 1892 in 
whioh he was described as the son of Khan 
Mahomed Akonda deceased. Held the deed is 
admissible to refresh memory as to when the 
father died ( Mookerjee and Rankin, JJ.) 
BAYERUDDIN o. Bamibuddin. 1923 Gal. 378. 

——Sa. 189 and 180 — Refreshing memory 

— When allowed. 

When a written reoord brings to the mind 
of a witness neither any recollection of the facts 
mentioned in it nor any reoolleotion of the 
writing itsolf but whioh nevertheless enables 
him to swear to a particular faot from the 
oonviotion of his mind on seeing the writing 
whioh be kaovvs to be genuine, the witness 
may be allowed to refresh his money by looking 
at the reoord. (Newbould and Suhrawardy, 
JJ.) Abdul Salim v. Empebob. 

49 Cal. 873 = 35 0 L.J 279 = 
26 C.W.N. 630 = 23 Cr. L J. 687 = 

1922 Oal. 107. 

-8. 189 —Age certificate. 

An age oertifioate given by a medioal man to 1 
Ilia patient oan be used by the medical 1 
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man under 8. 159, (Coutfs-Trotter and 

Srinivasa Aiyengar, JJ.) VENKATA RANGAPPA 
Naioken v. Bubraya Goundan. 

33 I.C. 142. 

S. 159 — TVifness — Duly of—Refreshing 

memory, 

A witness before a Court of justice is under 
an obligation to tell .the truth of the whole 
truth to the very best of his power. If upon 
any question he suffers from a bona fide lapse 
of memory of that failure of memory can bo 
remedied by referenoe to any memorandum or 
other writing prepared by the witness at the 
time of the Court iuvites the Witness to refresh 
his memory, with reference to the writing, the 
witness is under an obvious obligation to do so. 
It is part of the duty under whioh ho lies to 
lay the whole truth before the Court to the 
best of his ability. (Piggott and Walsh. JJ.) 

Harkhoo v. Emperor. 63 1 c. 575 = 

23 Cr, L.J. 142 = 24 O C. 303. 

-S. 169 — Arbitration proceedings — Evi¬ 
dence taken down by clerk—Whether admissible 
—Procedure 

A note of evidenoe taken by a olerk in the 
oourse of abortive arbitration proceedings 
oannot be admitted in evidenoe, the proper 
procedure is to question the olerk as to what 
was said at the time, allowing him to refresh 
his memory by reference to the noto under 
8. 159 of the Evidenoe Act. ( Uartnoll, Offg., 
C J. and Twomey, J.) Ma AUNG Byu v. 
Maung Thet Enin. 23 i c. 940 = 

7 Bur. L J. 240. 

-8. 160 Scope of—Correctness of state¬ 
ments—Proof of. 

The degree of oonviotion postulated by 8. 160 
oannot be treated a9 equivalent to any, on 
which the witness may ohoose to say that he 
is sure, whether or not it is too fantastic or 
illegal to oommond itself to reasonable men. 
The witness must satisfy the Court, with 
referenoe to ordinary probabilities, of bis right 
to be sure that the reoord relied on by him 
is oorreot. (Abdur Rahim and Oldfi-ld, JJ.) 
M.B, YE8UVADIYAN v. SUBBA NaICKER. 

32 I.C, 704. 

-8. 161 —Police diaries—Right of ac¬ 
cused to inspect. 

Ad investigating officer examined as a 
witness for the proseoution was asked about a 
oertain date and the names of oertain persons. 
Thereupon the Court direoted him to give out 
the particulars from a reforeuoe to his diary. 
Held that tho aooused was entitled to an inspec¬ 
tion of that portion of the diary from whioh 
the witness refreshed his memory and not of 
thq rest of tho dooument. (Coutts and Das, JJ.) 
Laohmi bingh v. Emperor. 2 Pat 7i=, 

3 P.L.T. 882=23 Cr L J 691 

1922 P. 862 (i)\ 

1 62 — Summons to produce document 
— Discretion. 

If the Court dooides to summon a Govern¬ 
ment Offioial for the promotion of oertain 
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document, it should do so after oareful consi¬ 
deration. Aud onoa summons have been 
issued, production should be msisted on, if the 
party so desires it. (Drake-Brockman, J.O.) 
LAXMAN Rao v. VITOBA. 45 I.C. 898. 

-S. 163 —Production of documents by a 

party—Inspection by plaintiff— Admission of 
documents and evidence, 

In a pending trial the defendant produced 
oertain account boobs and gave inspection of the 
same to the plaintiff on his request. The 
plaintiff however did nat admit the eenuinenees 
of those accounts. The Court admitted the 
documents in evidence without proof and asked 
the plaintiff to adduce rebutting evidence if 
any, held that the procedure of tbelower Court 
was not justified by 8. 168 of the Evidence Act. 
8 163 doep not render proof of the dooument 
to be executed unnecessary or alter the normal 
incidence of that burden. Quaere. — Whether 
8. 163 of the Evidenca Aot is applicable lo 
acoounts produced under the procedure for 
discovery or only to aooounts produoed after 
the trial has begun. ( Oldfield and Venkata- 
subba Rao, JJ.) Rajagopaba aiyengar v. 
RAMANUJA AIYENGAR. (IB23) M W.N. 202 = 

18 L.W. 165 = 1923 Mad. 607. 

-S. 163 —Documents filed under — Evi¬ 
dentiary value of. 

Evidenoe admitted under the epeoial provi¬ 
sions ol 8. i63 of the Indian Evidenoe 
Aot need not be oonolusive evidence against 
the party who has inspected the documents. 
The dooumentg whioh the other party has 
produoed become evidence in the case for what 
they may be worth. ( Lindsay, J C.) Rama- 
DHIN v Ram Dayal, 23 0.0.166 = 

37 I.C. 973 = 2 U.P.L R. (J.C.) 134. 

-S. 164 —Statements recorded— Value of. 

An indiscriminate use of 8. 1G4, Or. P.O. Is 
lo be deprecated. Statements should not be 
recorded under that 60 otion unless the person 
making it, is a free agent and voluntarily 
agrees to have his statement taken down. 
[Rattigan. OJ. and Le-Rossignal, J.) HlRA- 
Lab v. Emperor. 18 P.W.R. (Cr ) 1918 = 
16 P.R (Or.) 1918 = 19 Cr. L.J 917 = 
43 1.0. 277 = 63 P.L.R. 1918. 

-8. 165. 

Where a Magistrate on the assurance of the 
police peshi clerk in his Court asked a defence 
witness whether the accused had ever been 
oballangeu in a badmaslii case. Held that this 
was an improper question unless the Magistrate 
had oonvinoed himself on the best information 
that there was some real foundation for the 
laote mentioned in the question. (Knox and 
Karamat Hussain, JJ.) LUCAS, C.J, v. Ramai 
8INGH. 23 1.0. 185 = 15 Cr. L.J. 233 = 

12 A.L.J 152 

-»■-B. 165 —Duly of trial Court—Inter¬ 
vention of appellate Court. 

The intervention of the trial Court with 
questions during the examination of the 
witness, cannot be set right on appeal unlee# 
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, it is established that the intervention exceed¬ 
ed the bounds of even the comprehensive pro¬ 
vision of 8. 165 of the Evidence Aot and so 
impeded the legitimate work of oounsel as to 
oauso a mistrial leading to failure of justice. 
(Mookerjee, A.C.J. and Fletcher,3.) 8URENDBA 

Krishna Mondab v. Rani dassi. 

47 Cal. 1043 = 59 I.C, 814 = 24 C.W.N 360 = 

33 0 L J. 34. 

-S. 165— Evidence — Power to order pro¬ 
duction of— Audi alteram partem— Indicative 
evidence—Duty of judicial officer — Practice. 

8. 165 of the Evidenoe Aot and O. 18, r. 10, 
O.P.O., are intended to enable the Court to 
get at the truth. But the aot of sending for 
dooument under those provisions does not ipso 
facto make the document evideDoe in the case. 
If relevant evidence as a guide to suoh evidence 
is found therein, proceedings must bo taken, if 
suoh evidenoe is admissible at that stage to 
have it brought into the trial aooording to the 
provisions of law. The rul 3 of audi alteram part¬ 
em is one of elementary justice aud accords 
with common sense. The duty of a judioial 
officer is to ascertain judicially whioh way the 
truth lios and inot which party has made the 
better fight. ( Slanyon, A.J.C.) PUNJA t>. 
BHADU. 18 1.0. 857 = 9 N.L.R. 11. 

-8. 168— Court can call for and admit 

evidence. 

Even though a dooumeot is not produoed at 
the first hearing of a oase the Court can oall for 
the dooument under 8. 165 of the Evidence 
Aot. (Ashworth, A.J.O ) SHANKAR LAB v- 
MAHBUB SHAH. 28 O.C. 286 = 1923 (O.) 89. 

-8. 165— " Any witness ” includes 

Court witness — Right of cross-examination. 

The words “ any witness ” in 8. 165, Evidenoe 
Aot include a Court witness. Quaere how far 
the right to oross-examine such a witness is an 
absolute right or requires the leave of Court. 
(Simpson, A.J.O.) 'MAKUND SINGH v. MT, 
GHAFUB UN-NISSA. 74 1.0.108 = 

9 O. & A.L.R. 649. 

-S. 167— Personal knowledge — Use ol. 

A Magistrate cannot import his personal 
opinion, about the personal oharaotor, in the 
decision of the case before him nor oan be 
refuse to believe evidenco iu the accused’s 
favouc on that aocoimt. (Piggott and 
Walsh, 33.) 3 ai Narain v. Emperor. 

20 Cr. L.J. 283 = 50 I.C. 171 = 

1 U.P.L.R. (H C.) 22. 

-8 167— Evidence—Admission of irrele¬ 
vant evidence and whether vitiates judgment . 

The main faot that inadmissible evidence 
was admitted by Court does not vitiate judg¬ 
ment if the conclusion is arrived at on the 
merits apart from the evidenoe improperly 
admitted. (Mooker/eo and Beachcroft, 33.) 
AMBAR ABI t>, LUTFE ABI. 46 Cai. 189 = 

21 C.W.N, 996 = 11 I.C. 116 = 26 O.L.J. 619, 



586 


"585 CIVIL DIGEST, 3911—1923. 

EVIDENCE ACT (I of 1872), S. 167. 


-8.167— Judgment on—Evidence not on 

record. 

A judgmeat on evidenoe not on reoord will 
be set aside on appeal. ( Jenkins , G.J. and 
Mookerjee, J.) Moni Lal Kar v. Uma 
Oharan Chakravarty, 23 1 0. 571 = 

19 C L.J. 541. 

-S. 167— C.P. Code, S. 115 —Material 

irregularity. 

Examination of a witness without notioe to 
the partiea or their pleaders and without 
affording them an opporunity to oross-examine 
him, or to rebut hid statements and decision on 
such evidonoe, is material irregularity within 
8. 115, of the CP. Code. (Mookerjee and 
BedclicroU , JJ.) Peary Lal Das v. Peary 
DaIj DAWN. 48 C.L J. 646 = 22 I G. 407 = 

19C.W N. 903. 

-S. 167 — Inadmissible document — 

Omission to object to its admission. 

It is the duty of the Court to eroludo the 
irrelevant document from evidenoe even if no 
objection is takon to its admissibility by the 
parties. Omission to object would not render 
it admissible. (Miller. O.J and MullicJc, J.) 
SUNDARA KUER V. RAM KAIR OHOWBAY. 

8 Pat L J. 410 = 
1 Pat. L.T. 702 = 87 1.0 561 = 

1921 Pat. 17. 

-8. 167 — Misdirection to the jury, 

A misdirection to the jury is strictly not a 
oase of improper admission or rejection of 
evidence within tbe meaning of 8. 167. 

(Ormond , O.C. J., Robinson, Pirlett and Maung 
Kin, J J.) Thein Myin v. Emperor. 

9 L B.R. 60 = 42 1.0. 161 = 
18 Cr. L.J. 929 = 
10 Bur. L.T. 123 (F.B ). 

EXAMINATION. 

See Evidenoe aot, as. 132-163. 

EXAMINATION OP WITNESSES. 

Seo (1) C.P. CODE, O. 16 and O. 26. 

(2) Evidence. 

(8) Evidence act, 8s. 118-134. 

EXCESS PROFITS DUTY AOT |X of 1919). 

-S. 2, 3, 18 and 31—“ Business ”— In 

coma-tax Act, 8. 61 ( 1) — Calcutta Turf Club — 
Income from racing is liable to duty. 

The Calcutta Turf Club carries on 'business’ 
within the meaning of 8. 2 of the Excels 
Profits Duty Aot and is liable to duty under 
8. 3 in respeot of looome derived from non¬ 
members under the following heads : (1) gate 
money or entranoe fee ; (9) entranoe fee paid 
by owners of horses ; (3) Book-maker's licence 
ices; (4) percentage of totalisation. That the 
members do not receive a profit out Of the 
transactions Would not entitle the olub to any 


EXCESS PROFITS DUTY AOT (X of 1919) 

S 6. 

exemption. (Sanderson, C J., Teunon and 
Richardson, JJ.j The royal Calcutta 
Turf Club v. secretary of state. 

66 I.C. 473 = 25 O.W.N. 734. 

-S. 2—Business —Meaning of—Com- 

pany owning business and letting tenements — 
Liability to tax. 

The term ' business ’ iD 8.2 has the earns 
meaning wbioh it has in the Income-tax Aot. 
The Aot does not extend that meaning nor 
lotroduocs anything which, aooocding to the 
scheme of the Inoome-tax Aot, is wholly dissi¬ 
milar. A person who has invested his 
capital in house property and kept a 
rent office and a staff ot rent collectors, 
olerks, etc., for tbe purpose of lotting out his 
house and collecting roots. Held, he was not 
carrying on a business within the Exoess 
Profits Duty Aot. A company whioh holds 
house property and distributes ihs rents in the 
form of dividends to shareholders is uot carry¬ 
ing on business within that Aot and although 
it is au association for acquiring gaiu, yet the 
method is passive by owning property and not 
by the aotive oatrying on of business. (Two- 
mey, C.J. and Robinson, J ) In re KALADan 
Quratee Bazaar Co. 36 I.C. 914. 

-Si 4, 9, (h) 6 (1) (b)— Income tax Act , 

S- 2 (1)— Capital employed in business is within 
section. 

Moneys invested in the shares of publio 
companies and in Govt, securities and treated 
by the firm as part of the capital ot the firm, 
are “ capital employed iu the business of tbe 
firm ” under the Exooss Profits Duty Act. 
Moneys lent to business concerns and indivi¬ 
duals were also capital employed in the 
business. ( Sanderson , C J. and Richardson, J.) 

Martin & Co. v. Secy, of state. 

87 1 0. 909 = 28 C.W.N 875. 

-Ss. 4 and 19— Duty—Not assessable 

within the year—Exemption under S. 19. 

Under the Aot, tbe assessee need not be 
assessed to duty within the revenue year for 
whioh the duty is imposed. 8. 19 of the Aot 
does not exempt profits from liability unless 
suob profits are ohargeable with Super tax 
whioh exoeeds the exoess profits duty. 
(Wallis, C.J., Ayling and Krishnan, JJ.) CHIEF 
COMMISSIONER OF INCOME TAX V. RAMA- 
NATHAN CHETTIAR. 41 Mad 768 = 

.14 L.W. 37 = (1921) M.W.N. 513 = 
63 1.0.420 = 41 M.L.J. 189 (F. B.) 

• 1 | !] 0 If W • J 

-S 6, (1) (b)— Proviso—Increase of 

capital — Exemption—Assessee, duty of. 

Where an exemption from excels profits 
duty is olaimed under the proviso to 8. 6, (1) 
(b) of the Aot, on the ground that the capital 
has been increased, it is the duty of the assessee 
to satlsly the Board as to tbe inorease. 
(Wallis, Ay ling and Krishnan, JJ.) DEPUTY 
COMMISSIONER. INCOME-TAX V. HAJEE AB¬ 
DULLA CO. 70 1.0. 30=14 L.W, 413 (F.B.). 
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EXCESS PROFITS DUTY ACT (X of 1919 
S. 18. 

®*. —Proceedings tor the recovery 

duty—Limitation Rules framed under the 
Act—Rule 24. 

Rule 24 (1) describes hew the Excess Profits 
duty is to be recovered wbcn default has been 
made in payment. This is the only rule deal¬ 
ing with mode of reoovery. and the subjeot of 
the rule is entered as " mode and time of 
recovery.'’ Also rules 23 and 24 of the rules 
made by the Govt, under 8. 18 (I) and ( 2 ) of the 
Excess Profits Duty Aot are olassed under the 
heading “ recovery of duty " whilst rule 13. 
whioh is the rule providing for a notice of 
demand being served on the porson assessed, is 
put under the headiog “ demand From this 
it is evident that the demand made on the 
assessee is treated in the rules as something 
quitedistinot from the recovery of the duty, the 
proceedings for whioh begin when default has 
been made. The same distinction is made in 
the Inoome Tax Acts, VII of 1918 and XI of 
l'Jid, where the notice of demand is provided 
for in a ohapter the subjeot of which is “ Deduc¬ 
tions -and Assessment,” whilst there is a 
separate ohapter dealing with the subjeot of 
the recovery of the tax. .The words in sub¬ 
rule (3) of the rule 24 *' prooecdiDgs for the 
reoovery of any sums ” raeau the proceedings 
taken under sub-rule (1) of that rule after 
default has been made in the payment. (A tar- 
tineau, J.) Gian Singh Bahadur Binghv. 
Emperor. 4 Lah. 163 = 1924 Lah. 84 1). 

- - Sch. 1 — * Carrying on business *— 

Agents, secretaries and treasurers of a mill 
company, status of. 

Agents, secretaries and treasurers of a mill 
company, are not to be considered as carrying 
on a business excepted under Boh. I, to the 
Aot nor ar6 they whole-time offioers or 
servants of the business. ( Macleod, C.J. and 
Fawcett. J.) In the matter of Doraisami 
Aiyer&CO. 45 Bom. 1061 = 

63 1 0. 773 -23 Bom. L.R. 609. 

J Sch. 11, 0 |. (l). Proviso— Profits in • 
tended for business is not capital. 

Unless profits are actually employed in 
business, they oannot be treated as oapital. 
Profits intended to be so used are not oapital. 
Whether they are so employed is a question of 
fact and the Chief Rovonue authority should 
deoide the question on the materials before 
•it. [Macleod, C.J. and Fawcett, J.) In the 
matter of Bombay and Persia steam 
Navigation Co. 45 Bom 88i = 

60 1.0, 964 = 28 Bom. L.R. 139. 

EXOHANOE, 

See Transfer of Property aot, 8. 118. 
EX0LUSIYE POSSESSION. 

See (1) ADVERSE possession. 

(2) Co-sharer. 

(3) Hindu law, joint Family. 

EX COMMUNICATIONS. 

See (1) O.P.C., 8, 9. 
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EXECUTION —Appeal, 

12) Caste Disabilities Removal 
aot. 

(3) Hindu Law. 

(4) tort. 

EXECUTING COURT. 

See O.P.C., 8. 21. 

EXECUTION APPLICATION. 

See (i) C. P. Code, 8. 47 and O. 21, R, 1L 
(2) Limitation act, art, i8i. 

EXECUTION OF,DOCUMENT. 

See (i) Deed, Execution. 

(2) Will, Execution. 

EXECUTION PROCEEDINGS. 

See (l).C.P. CODE, O. 21. 

(2) Execution. 

EXECUTION. 

See also O. P. CODE, 8. 47 AND O. 21.. 

Appeal. 

APPLICATION. 

attachment. 

Completion of. 

Compromise Decree. 

Construction of Decree. 

Decree Binding, 

Decree null and void. 

Decree not to be varied. 

Duty of Court. 

Equitable Execution. 

Ex parte Order. 

Final decree. 

Foreign Decree, 
joint Decree. 

Jurisdiction. 

Legal Representatives. 

Liability of Judgment-Debtor. 
Limitation. 

Mesne Profits. 

Mode of. , 

Right to. 

8COPE of. 

Setting aside. 

Surety. 

Appeal. 

- Appeal—Judicial order. 

Every judioia! order made in the course c 
exeoution proceedings, is not an order under 
8. 47 of the Code. [Mcokerjee and Teunon t 
jj.) Deoki Nandan Singh v.;Bansi Singh. 

14 C.L J. 38 = 10 I.C. 871 = 10 G.W.N. 124. 

- Appeal—Order re/using execution 

against partner. 

An order refusing exeoution of a decree 
against a partner of a firm against whioh the 
deoree was obtained, has the foroe of a deoree 
under O. 21, R. 60 (3) and is appealable. 

( Ormond and Twomey, JJ.) Valliappa v> 
RANOASWAMI. 8-a* 8 L B.R. 800- 

38 I.G. 429-10 Bar. L.T. 42 
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EXECUTION—Application. 

Application. 

- Application—Dismissed for default — 

Restoration. 

Where bd application for cancellation of sale 
in favour of the applicant and recovery of the 
property on the allegation that the property 
did not belong to the judgment-debtor, was 
dismissed for default, the decree holder cannot 
apply for the restoration of the same and the 
Execution Court has no power to entertain 
such an application. ( Rafiquc , J.) BHIKAM 
Khan v. Dan Singh. 1923 All. 344. 

- Application — Striking off—Effect. 

When a oase is in appeal and in the mean¬ 
while the execution proceedings are struck off, 
the execution proceedings and consequent 
attachment remain effective ; so the transfer of 
the attaohed property during the pendenoy of 
the appeal is void. When once an objection is 
overruled it is not open to the party to raise 
the same over again in appeal and the deoree- 
holder is entitled to execute bis deoree. 

( Tudball and Sulaiman. JJ.) Daood ali 

8BAH V. HAYAT ALI 8HAH. 

98 I.C. 711 = 2 U P.L.R. (All.) 200 

- Application—Revival — Limitation. 

A deoree for demolition of a house was made 
on 31st July, 1907. An application for execu¬ 
tion was made on 16th February, 1909 On 
the 26th May, 1909, the judgment-debtor took 
two weeks’ time to demolish the building and 
the application was struck off the file as the 
deoree-holder consented. O.i the 21 st July, 
1913, another application was put in ; Beld, 
that this application was to revive the former 
application and execution was not barred. 

( Dannerjee , J.) Ganga Prasad v Jwala 
Prasad. 26 I c. 819. 

—. Application—Continuation of—First 

application for arrest —Second application for 
attachment. 

Where a first application for execution was 
for arrest of the judgment-debtor and the 
seoond application was for attachment of his 
property, the eeoond is not one iu continuation 
of the first application. (Tudball J.) Meva 
Lal v. AHMADALI. 13 I C 929 = 

9 A L J. 17. 

- Application—Law applicable—Decree 

passed under one act — Execution when the 
Act is repealed by another Act is governed by 
the latter Act. 

A suit terminates with the deoree and 
consequently when after tho passing of the 
deoree, the Aot under wbioh it was passed is 
replaoed by another Aot, the application for 
execution must be gouerned by the latter Aot, 
for though it is an application in the suit it is 
a separate prooeediDg. (Chatter jee and Mullick, 
JJ.) Jagendba Nath Dey v. Gaur Singh 
Mura. 84 I C 388 = 20 O.W.N. 382, 

- Application—Fraud—Suspension of. 

There is no suspension of execution, where 
there is no fraud or force whioh prevented 


EXECUTION — Attach men t. 

the consideration of a previous application. 
(Holmwood and Imam. JJ ) KARTIK CHANDRA 
Mondal v. Nilmani Mondal. 32 1 0 931 = 

20 C W N. 686. 

- Application— Stay—Fresh application. 

The deoree-holder obtaining possession after 
an unconditional order of stay by the appel¬ 
late Oourt till the decision of the appeal must 
again apply for the same alter the appeal is 
disposed off. (Mookerjee and Beachcrolt. JJ ) 
Kali Bbanker Bahai v. Protap Udai 
Nath 8AHAI. 36 1 0. 708 (2). 

- At-plication—Pendency of. 

An execution application must be deemed 
to be pending until it is validly disposed of. 
(Sadasiva Aiyar and Nopier, JJ.) VENKA- 
TAMMA V, MaNIKKAM NAYANI VARU. 

26 I.C, 244=16 M.L.T, 399. 

- Application —Abandonment — Fresh 

application. 

There may be a presumption of abandonment 
when a eeoond application is made which may 
be rebutted by ooDduot. ( Whitt and Oldfield, 
JJ.) Kurucha Gangu NA1DU V. KOOVURI 
Basava Reddy. is M L T. 145 = 

18 I.C. 691 = (1913) M.W.N. 821. 

Attachment. 

- Attachment—Money due from Rail¬ 
way 'Company — Under transmission through 
Post Office—Post Office, agent ot the juagment- 
debtor . 

An attachment of tho money due to the 
judgment-debtor from the Provident Fund of 
a Railway Company while in the nanus of the 
Post Offioe in the form of a Money Order sent 
by the Fund at the request of the judgment- 
debtor is good as the Post Office was the 
agent of tho judgment-debtor and not of the 
Railway Company. (Tudball, J.) PARMER 
v. Ca WAS JEE. 33 I.C. 723 = 11 A.L J. 236. 

- Attachment— Dismissal of application 

— Attachment, if subsists after. 

When the property is once attaohed in 
exeoution of a deoree the attachment subsists 
even when the execution application is dis¬ 
missed unless the order of dismissal amounts 
to a declaration that the deoree is incapable of 
exeoution and unless the order raises the 
aitaohmeDt. (Stanley, C.J. and Bnnetji,J,f 
IMTIAZ ALI V, BI8HAMDAS. 10 I.C. 243 = 

8 A L.J. 619. 

--— Attachment—Claimant a third person 

—Failure to establish claim. 

Where the deoree-holder in a suit for deolara 
tion that certain property belongs to judgment- 
debtor, proves the title of the latter, ho is 
entitled to a deoree, unless a third person proves 
that he has acquired title by adverse possession. 

A olaimant in attachment prooeedmgs must 
prove that he ia the owuer of the property 
it he fails he has no further interest io the 
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EXECUTION —At tachraenti 

proceedings. (Alacleod, C.J. and Fa wee It, J.) 
SWAMIRAO SHRINIVAS V BHIMABAI PADAP- 

PA * 49 Bora. 1020 = 62 I.C. 101 = 

23 Bom. L.R. 416. 

— - Attachment — Wrongful attachment 

— Decree-holder's liability. 

A suit by the rightful owuer for wrongful 
attachment of property, whioh is attached 
in execution as being the property of the’judg¬ 
ment-debtor is maintainable against the decree- 
holder, in spite of a subsequent order that 
the property should not be released and 
returned to the true owner, pending the 
decision of the suit by decree-holder that the 
property is liable to attachment. (Mookerj t, 
A.O.J. and Fletcher, J.)- BHUSHAN CHANDRA 

PaEiu, Nabendbanath Koor. 

63 I 0. 280 = 32 C.L.J 286 

- -Attachment—Who can object to. 

An objection to the attachment of property 
on the ground that it does not belong to the 
judgment-debtor is to be urged by the person 
olaiming ownership of the property and none 
else. (Abdur Rahim and Oagers, JJ.) GOVIN- 
DARAJULU NAIDU V. RANGA KAO. ' I 

40 M L J. 124 = 13 L W. 97 = 
(1921) M.W.N. 98 = 62 l.C. 283 = 

29 M L T. 99 

- Attachment — Effect of — Whether 

creates charge or confers title. 

An attachment in execution is only meant 
to prevent private alienation and does not 
create any charge in /avour of decree holder. 
Where oue properly is attached under two 
money-deorees. aod brought to sale under the 
latter attachment, the sale is not affected by 
the prior attachment in the other suit and 
tho attaching creditor’s right to redeem the 
mortgage, it any, on the attaohed property, 
comes to an end. The auction-purchaser 
purchasing property under attachment takes 
it free from attachment and ho gets unres¬ 
tricted rights of alienation, and acquires any 
equity or right to redeem which tbe judgment- 
debtor may have had. [Wallis, C.J. and 
Seshagiri Ai^ar, J.) CH1MIYAPPA Thara- 
KAN V. Rama Iyer. 44 Mad. 232 = 

40 M L J. 68 = 62 I 0. 121 = (1921) M.W.N. 53. 

Attachment — Devisee’s interest — Pro¬ 
bate taken by Administrator General—Latter 
not made party to execution—Effect of. 

Id exeoution of a personal decree against a 
father, the son’s share in the property was 
attaohed and the Administrator-General who 
had taken probate of tbe father’s will was not 
made a party to the exeoution : Reid, that tbe 
son’s share oould not be sold because the 
bequest in favour of the eon becomes a vested 
interest in the legatee from the date of the 
father's death though the son may be entitled 
to receive it only in due oourse cf administra¬ 
tion. (Benson and Abdur Rahim, JJ.) ADUSU* 

patti Venkata Rao v. Swami Piblai. 

11 M.L.T. 27 = (1912) M W.N 88 = 

13 l.C. 798 = 22 M.L.J. 228. ! 


EXECUTION—Comproralie deoree. 

Attachment—Liability of decree holder 
lor improper attachment. 

The attaobing creditor is responsible for all 
results that may follow from an improper 
attachment and all that a deoree-bolder 
warranto is that the property beloogs to the 
judgment-debtor. (Piggott. J C. and Lindsay, 
a.J.C.) Brij Mohan Lab v. Munni Bibi. 

13 I,C. 803 = 14 0.0. 343. 

Completion of. 

- Completion of — Money paid into Court 

— When execution complete. 

When money i3 paid into Court in satisfac¬ 
tion of a decree, tho execution of the deoree 
with regard to such payment is not ocmplete 
till the money has been actually paid by the 
Court to tho decree holder. 17 M- 166; 6 A. 366; 
12 A. 399, F.B., Rel. on. (Scott, C.J. and Rao, 
J). 8ADASH1V M/HADU V NaRAYAN VlTBA. 
33 Bora. 452 = 11 l.C. 987 = 13 Bom. L.R. 661. 

- Completion of—Possession. 

Exeoution proceedings come to an end as 
soon as poeeession has been delivered. 'Abdul 
Raoof, J.) 6ALAMAT ABI V ABI AKBAR. 

88 l.C. 646. 

- Completion of—Confirmation of sale. 

Though the decree-bolder-purchaser is UDable 
to obtain poeeession that would not entitle him 
to take out further exeoution for that portion 
of his purohase-money which is repreeented by 
tbe property purobased by him Execution 
comes to an end with tho sale of tbe property 
and whether or not the auotion-purchaeer 
obtains possession of the property 60 ld is wholly 
immaterial for tbe purpose of tbo deoree and it 
does not in any way afleot it. (Das and Adam*, 

JJ.) Triboke Nath Jha v. Bansman Jha. 

1 Pat L.R. 6 = 2 Pat 249 = 
(1923) Pat 309= 1923 P. 22. 

- Completion of—Objection—When to be 

taken. 

The objection, if aoy, should have been taken 
before the Court proceeded to sell tbe property. 
The property having been 6old the execution 
case was at an end ; and it cannot now be 
urged that the objeotion to the sale is a question 
that arises in execution. (Das and Kulwant 
Sahai, JJ.) Hirji Jivra.i v. Ramjas. 

72 I 0. 670 (1). 

Compromise Decree. 

- Compromise decree—Instalments— De¬ 
fault. 

Where a compromise deoree in a partition 
suit is passed for money to be paid by instal¬ 
ments mentioning nothing about the default it 
can be executed by applying on each default. 
(Banerjee, J ) MOSTAFA BEGUM v. 6IRAJUB 
14ISA. 32 l.C. 693. 

- Compromise decree—Executing Court 

can go behind the decree. 

A Court executing a decree based on a com¬ 
promise can go behind the deoree and oonsider 
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EXECUTION—Coroproralie decree. 

the terms of the compromise for a correot under¬ 
standing cf the decree. (Fletcherand Richard¬ 
son, JJ ) JOYANUDDIN KHAN V. JAMIRUD- 
DIN 8ARKAR. 37 I.C. 916 = 21 C.w N. 835. 

- Compromise decree—Not to be varied. 

A decree whether on oousont or alter oontest 
must be exeouted as it stands and oanuot be 
varied by tbe Executing Court in the light of 
subsequent events. ( Mookerjee and Roe, JJ.) 
PRASANNA KUMARI DEBI V. 8RIS CHANDRA. 

33 1.0. 344 = 22 C.L J. 361. 

- Compromise decree— Plea of tender 

prior to suit. 

A plea of tender prior to suit oan be raised 
in execution proceedings whore an award is 
made a rule of Court. (Ayling and Stshaqiri 
Aiyar, JJ.) Peda Veeranna v. Gondimalla 
Veeranna. (1917) M.W.N. 308 = 

38 I.C. 295 = 9 L.W. 718. 

Gonstractlon of Decree. 

- Construction of decree . 

The Executing Court oanoot be asked to 
interpret, tbe duoree which is on the lace of 
it dear and unambiguous, in the light of the 
pleadings or the record so as to give it a mean¬ 
ing inconsistent with its unamoiguous terms. 
If a decree was erroneously drawn in tho High 
Court, the High Court has inherent power to 
ameud it in tbe necessary manner (Piggolt 
and Walsh, JJ.) Muhammad Maruf v. sul¬ 
tan ahmad. , 34 I.C. 344 

——- Construction of decree — Power of exe¬ 

cuting Court to clear ambiguity in decree. 

Where a decree is incomplete and ambiguous 
it is not the duly of tho Court executing tho 
decree to oomplete it and to give a definite 
meaning to the ambiguity, i Knox, J.) MU¬ 
HAMMAD Hasan askari v. Niaz Husain. 

29 i C 213 = 13 A L J. 428. 

- •Construction of decree—Decree giving 

life eitate to decree-holder. 

A decree giving life estate to the decree- 
holder cannot bo oxeouted after his death. 
(Raflque, J.) 8HEO Karan v Mahadeo 
BINGH. 19 1.0. 373 = 11 A.L.J. 454. 

- Construction of decree-Decree direct¬ 
ing a party to pay money as condition pre¬ 
cedent (o recovery of possession—Payment after 
appeal—Right, if forfeited. 

Where a deoree directs a party to pay a cer¬ 
tain sum to another as a condition precedent 
to recovery of possession and provides that on 
default the right to recover is forfeited, and 
where the party pays witbin the oame period 
from tbe deoree of tbe Appellate Court and not 
from ihe deoree of the trial Court he does not 
forfeit tho right to reoover possession. (8cott, 
0.3. and Hayward, J.) 8ATVAJI BALAJIRAO 
v. Sakbarlal atmaram. 39 Bom. 178- 

26 I.C. 784 = 16 Bom. L.R. 778 

———-Construction of decree—-Decree opera¬ 
tive or not— Jurtediolion. 

Vol. Ill—88 


EXECUTION—Construction of decree. 

An executing Court oan determine whether 
the deoree whioh it is asked to execute is a 
subsisting and operative deoree and can reluse 
execution if the deoree is not operative. [Chat- 
terjee and Walmsley, JJ.) UGRA NARAIN 
BINGH V. BASANNARAYAN 8INGH. 

17 C.W.N. 868 = 19 I C. 630 = 18 C L J. 209. 


■ — Construction of decree — Addition to 
terms . 

A deoree must be exeouted as it stands and 
tbe deoree must be self sufficient. Where a 
decree was silent a3 to interest, no interest oan 
be olaimed by deoree-holder, be should apply 
for amendment of the deoree. (Mookerjee and 
Beachcroft , JJ ) BHIKARI SUKUL v. GADA- 

dhar Ramanuj Das. 16 C L.J. 886 — 

ift I C 735= 17 C.W.N. 87. 


- Construction of d(cree. 

Ereouting Court will exeouto a deoree as it 
finds it and not as the parties understand it. 
(Seshagiri Aiyar and Kumaraswami Saslri, 

JJ.) lodd Govind Doss v Rajah of 
KARVETU NAGAR. 30 I C. 337 = 

29 M L J. 219. 

- Construction of decree — Conflicting 

description of same property — Selection. 

Where tho mortgaged property is described 
in suob a way in the decree that one descrip¬ 
tion applies to one set of existing faota and 
another to another sot of faots tbe Court must 
asoertain from tbe rooord or other evidence to 
wbiob property tbe deoree was intended to 
apply. Of the two deeoriptions that which is 
more oertain, stable and the least likely to 
have beeu mistaken, inu9t prevail. (Kanhaiya 
Lai and Kendall, A.J Ca.) Ganga Prasad 
v. SUBHA OHAND. 25 1.0. 704=17 O 0. 256 = 

1 O L J. 864. 


- Construction of decree. 

An Executing Court has power to construct 
the deoree in accordance with law. (Jwala 
Prasad and Ross , JJ.) Ram BhuJAMAN 
Prasad bingh v R*m Narain. 

69 I G. 224 = 2 Pat L T. 396. 

- Construction ot decree —Suit against 

two defendants but decree against one only — 
Appeal — Decree against both defendants — 
Effect. 

A instituted a suit against B and O. The 
first Court granted a deoree against B and die* 
missed tbe suit against 0 A appealed and 
pending the appeal exeouted the deoree of tho 
Lower Court against B. In the High Court ho 
got a dooree against O also and took out 
execution proceedings against B and C. C 
contended that he must be Given oredit to half 
tbo amount already reoovered from A Held, 
that C’a contention oannot prevail inasmuch 
as the money waB recovered at a time when 
there was on deoree against 0 and that * the 
amount should be deemed to have been reoover¬ 
ed on aooount of tbe separate liability of B. 
lOhamier. C.J. and Jwala Prasad, J.) BAK6H 
BINDESHARY V. DHKNINDER DAS. 

39 I.C. 662 =2 Pat. L J. 162. 
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EXECUTION—Construction of decree. 

- Construction decree — Award, 

An award decree whioh directed absolutely 
to make a payment of Rs. 500 within three 
months and thereon absolutely to be ejeoted 
from the house, oould be paid voluntarily at 
aDy time within three months but thereafter 
would be enforceable by exeoution. ( Hayward, 
J.O. and Boyd, A.J.O.) HOONDRAJMAL 
CHaTOMAL v. Dhanoomal Chotomal. 

2 I.C. 932=8 8.L.R. 38. 

n 

- Decree binding — Validity—Not'*' * 

questioned. 

It is true that an Exoouting Cou k cannot 
go behind the decree and must execute it as it 
finds it, and it is alao true that ordinarily it is 
open to the mortgagee decree-holder, to reoover 
the whole of the money from any part of the 
mortgaged property; but if the vesting of part 
of the equity of redemption in the mortgage 
debt is tantamount to discharge or satisfaction 
of the proportionate part of the mortgage debt 
there is no reason why an Executing Court 
should not reoogniee it and go into the extent 
to whioh the decree has been satisfied. ( Tud• 
ball and Sulaiman, JJ.) SARJU KUMAR 
Mukerjee v Thakur Prasad. 

42 All. 544 = 18 A L J. 690 = 58 I C. 743 = 

2 U.P.L.R. iAll.) 174. 

- Decree binding —Terms not to be ques¬ 
tioned. 

A Court executing a deoree i< bound to exe¬ 
cute it as it stands. ( Bannerji and Ryves, J J.) 

Nuruddin Khan v. prankishan thakra- 
VARTI. 40 All. 659 = 47 I C 16 = 

16 A.L J. 630. 

- Decree binding— Error in—Misdes¬ 
cription of property—Jurisdiction to correct 
decree. 

The property mortgaged was misdescribed 
in the deoree ordered to be sold as muafi while 
the property was in fact assessed to revenue. 
When the mortgagee applied lor execution of 
his decree, the objector who had purchased the 
same property in execution of a simple moDey 
deoree pleaded that there was no muafi. Held 
that the misdescription not having deoeived 
the objector when he purchased, tho Oourt was 
not debarred from oorreoting the error in the 
deoree. (Tudball and Raflque, JJ•) BA8ANTI 
v. KUNJ BEHARI Lal. 44 1C. 998 = 

16 A.L J. 262. 

- Decree bindinq. 

A Court executing a deoree can only exeaute 
it as it stands ; henoe if the deoree is not in 
oonformity with judgment, the person interest¬ 
ed should bring it into conformity with the 
judgment. (Richards, C.J.). RAM NATH 
Tewari v. MUSAMMAT GENDA. 31 I O' 80* 

- Decree binding—Executing Court, if 

can go behind decree- 

The Executing Court oannot go behind the 
terms of the deoree. (Piggott, J.) PABSOTTAM 

Das v. Kesho Saban. 24 I.C, 206. 


EXECUTION — Decree Binding. 

- Decree binding — Court, if can go 

behind decree. 

An Exeouting Court oannot go behind a 
valid decree. (Karamat Husain and Tudball, 
JJ.) GOBABDHAN SaHI V. MAHABIR SINGH. 

34 All. 321 = 14 I.C. 506 = 9 A.L J. 290. 

— Decree binding. 

The Executing Court cannot go behind the 
deoree and enter into its merits or demerits. 

ts only functions are to oarry out the direc¬ 
tions in the decree as they are. tMacleod, C.J* 
Shah, J.) Gumariji v. Viswanath. 

23 Bom. L.R. 1072 = 46 B 243 = 

1922 Bom. 195. 

- Decree binding— Executing Court can- 

not go behind decree. 

The Court executing a decree cannot deal 
with the question whether the deoree should 
stand or should be set aside. (Macleod. C.J. 
and Fawcett, J.) RAMCHANDRA GOVIND u. 
JAYANTA RaOJI. 49 Bom 603 = 

59 I C 715 = 22 Bom. L.R. 1409, 

- Decree binding — Jurisdiction—Not to 

be questioned. 

A Court exeouting a deoree oannot under 
O. 21, R. 7, question the jurisdiction of tho 
Court that passed the deoree. (Scof2, C J and 
Batchelor, J.) Hari GOVIND v. NARSINGH 
RAO. 38 Bom. 194 = 23 I C. 123 = 

16 Bom. L R. 26. 

- Decree binding—Rent decrees—Sale of 

properly under earlier—Subsequent decree if 
can be executed personally. 

Where two compromise decrees for rent were 
passed against the tenant whioh provided tor 
sale of the tenure aud under the earlier deoree 
the property was sold, and then the deoree- 
holder applied to exeoute the seoond deoree 
against the person of the debtor : Held, in 
exeoution proceedings tbe Court oaunot go 
behind the decrees, but if possible giv9 effect 
to both ; the second decree having been paesed 
before the sale, the sale must be deemed to have 
taken plaoe subjeot to tbe second deoree, and 
henoe the deoree-holder must proceed in the 
first instance against the property itself- (Wood' 
roQe and Ghose, JJ.) RATAN Lal BISWAS v. 
Nafar Chandra Pal. 26 0 W.N 703 = 

1922 Cal. 571. 

-- Decree binding. 

An exeoutiDg Coarc is not to the Court to- 
decifle whether a particular amendment of a 
deoree is ultra vires or otherwise. ( Greaves 
and B. B. Ghosh, JJ.) Rajakoti KUMAR 
MUKERJI U.TINCOWBI CHAKR'BURTI. 

1922 Cal. 136 (2). 

- Decree binding — Court cannot go 

behind order — Insolvency Court■ 

Where the holder of a mortgage-decree 
against an insolvent was a consenting party to 
a composition sanctioned by the Insolvency 
Court, the ExeoutiDg Court dealinR with arr- 
applioation for exeoution of the mortgage- 
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decree oannot go bebiDd the order passed in 
those proceedings unless the proceedings in the 
insolvency Court are set •aside. (Chatterjea 
and Panton, JJ.) JUGMOHAN Pradhani v. 
Indra Chandra. 59 I.C. 95. 

- Decree binding—Objection to, validity 

of. 

An objeotion taken to the'execution of a mort¬ 
gage deoree could not be entertained in execu¬ 
tion and the decree must be executed as it 
subsists. (Teunon and Beachcroft, JJ.) HAR- 
ENDRA V. PABNA MODEL CO. 55 1.0.256. 

- Degree binding—Objection to, validity 

A decree absolute in mortgage suit passed in 
the presenoe of both the parties and on proper 
adjudication oannot be impeached in execution 
on the ground that it should not have been 
made absolute as an application for its execu¬ 
tion had become time-barred. ( Fletcher and 
Euda, J J.) Shama Chand Maiti v. Baikun- 
tha Nath Mandal. 47 l.G. 143. 

- Decree binding—Ineffective by reasons 

of events subsequent. 

An objeotion that a decree tor ejeotment pre¬ 
viously obtained can no longer be exeouted by 
reason of events subsequent, oan properly be 
taken in execution of decree. ( Mookerjee and 
Cuming. JJ.) 8YAM Mandal v Sati Nath 
BANNERJEE. 44 Cal. 954 = 21 C.W N. 776 = 

18 I 0. 493 = 24 C.LJ. 523. 

- Decree binding—Objection to legality 

of—Lunatic —Mot properly represented. 

Any order and judgment though erroneous, 
is good until discharged or declared inoperative. 
The Executing Court cannot go into the vali¬ 
dity or propriety of the deoree. A proceeding 
to enforce a judgment is collateral to the judg 
ment itself and therefore no enquiry into ita 
irregularity cr validity oan be made in such a 
proceeding. A judgment againet a person who 
was a lunatio at the time of trial, and yet was 
not represented by a legal guardian, is not to 
be impeaohed in execution but should be rever¬ 
sed or annulled in some spfeoial suit taken for 
that purpose. 31 A. 673, Ref. ( Mookerjee and 
Cuming, JJ.) KALIPADA SARKAR v. HARI 
Mohan. 44 Cal, 627 = 24 C L J 37B = 

33 1.0. 888 = 21 O.W.N. 1104. 

- Decree binding —Compromise decree . 

An Executing Court oan go behind the terms 
of a oomprcmise deoree, to see if the compro¬ 
mise oonlained a penalty. (Bolmwood and 
Imam, JJ.) JAMIR FAKIR t>, Ram Lal Ghose 
COOWDHURY. 32 10.697. 

- Decree binding—Validity not to be 

questioned in. 

In oxeoution proceedings it is not open to a 
party to ohalleuge the validity of a deoree. An 
Exeouting Court ba9 no power to go beyond the 
deoroe and oannot entertain any objeotion as 
to the legality or correctness of the deoree. A 
deoree binds the parties till set aside by appro- 


EXECUTION—Decree Binding. 

priate proceedings. tMookerjee and Beachcroft, 
JJ.) Rama Prasad Roy cbowdhury v. 
anukul Chandra Roy Chowdhury. 

27 1.0. 444 = 20 C.L.J. 512. 

■- Decree binding—Invalid decree—Want 

of jurisdiction. 

It is not open to a Court of execution to 
oonsider the validity of the deoree of which 
execution is sought and the judgment-debtor 
oannot in execution proceedings objeot that 
the decree has not been passed by a Court of 
proper jurisdiction. (Mookerjee and Casperse, 
JJ.) Biswa Nath Prasad v Bhagwandin. 

10 I.C 335 = 14 C.L.J. 618. 

- Decree binding—No power to go behind 

decree . 

The Court exeouting a deoree must take it as 
it btands. It bas no power lo go behind the 
decree, in other words, it cannot entertain any 
objeotion a3 to the legality or correotnets ol tho 
deoree, the reason being that a oeciee, though 
it may not be according to law, is binding and 
conclusive between the parties if not appealed 
from. (Broadway, J.) RAM DAS v. 8. P. 
NlTTO. 64 P L.R. 1922= 67 I.C 783 = 

4 U P.L R (Lah ) 93. 

■■■ ■ ■■ —Decree binding. 

An Exeouting Court oannot entertain any 
objeotion as to tho legality or oorreotnees of 
tbe deoree. The faot that the deoree is 
difficult to execute does not render it incap¬ 
able of exeoution ( Broadway and Moti 
Sagar, JJ.) Jiwan Mal v. Nanak Chand, 

63 I C. 975. 

- Decree binding. 

The Court of execution bas to exeoute tho 
deoree as it stands and it is not open to tbe 
parties to impeaoh tbe validity cf the correct¬ 
ness ol tbe deoroe. (Shadi Lai, J.) KORA LaD 

v. Punjab national Bank Ltd. 

63 I.C. 816=118 P L.R. 1920 = 

2 U P L.R. (Lah.) 91. 

- Deoree binding—Legality of decree not. 

lo be questioned. 

An Exeouting Court cannot question tho 
legality of the deoree. The remedy is by suit. 
36 P.R.1900; 23 All. 181; 60 P.W.R. 1908, 
Foil. ( Wilberforce, J.) Har GOPAL v R*M 
RICHPAL. 54 1 0. 239 = 50 P.L.R. 1919. 

- Decree binding— Validity not to be 

questioned. 

A party oannot attack the validity of a 
deoree in execution. Tbe proper course of 
doing so is by appeal or review. ( Qhah Din 
and Chevis, JJ.) Nabain Da8 v. UDHAM 
8INGH. 68 P R 1013 = 44 P L R. 1913 = 

18 I.C 48 = 33 P.W.R. 1913 

- Decree binding — Decree—Validity of 

— When open to question in Executing Court — 
Remedy by suit. 

Ao Exeouting Court oannot go behind tbe 
deoree or enquire into the jurisdiction of the 
oourt whioh passed the deoree, 43 M. 676, l oil. 
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44 C. 647, not foil. Where after the preliminary 
deoree is passed the mortgagor dies and without 
bringing ou reoord his legal representative a 
final deoree is passed, the deoree is a nullity 
and its validity can be impeached in a subse¬ 
quent suit for declaration and injunction, 13 
L.W. 290; 21 A. 16 ; 4 Pat. L.J. 240, Ref. 
(Ayling and Odgers, J-J.) SAWMI MUDALIAR 

v. Muthiah Chetty. 16 L.W 314 = 

43 Id L J 293 = (1922. M.W N. 597 = 

1923 M. 212. 

- Decree binding — Jurisdiction — Terri¬ 
torial—Objection to. 

Though 8. 21, C.P.C., might not apply, a 
deoree could not be questioned in execution 
on the ground of want of territorial jurisdic¬ 
tion, because it is not for the Executing Court 
to go into questions of the jurisdiction of the 
Oourt whion passed the deoree, at any rate 
when that was an ordinary Court in British 
India governed by the C.P. Code. ( Wallis . C J. 
Ayling and CoutH-Trotter, J J.) ZEMINDAR OF 

Ettiyapuram v. Chidambaram Chettar. 
39 M L J 203 = 28 M L.T. 73 = 43 M. 673 = 
(1920; M.W.N. 460=12 L.W. 2l7 = 

38 I.C. 871 (F B ) 
[Also 24 M.L J. 70 = 18 I C. 498 = 
43 Mad 885 = 53 I C. 379= 37 M.L.J 442. 

-- Decree binding — Mortgage—Combined 

decree, 

A combined deoree in a mortgage suit 
though irregular is not void and it is Dot open to 
the Judgment-debtor to objeot to it in exe¬ 
cution. 21 M L.J. 1036 ; 32 M. 534; 16 C.L.J, 
318, Rel. lAbdur Rahim and Kumaraswami 
Sastri, JJ ) NARAYANA AIYAR v. 8INGARa- 

VELU Vannian. 33 M L.J. 543 = 

(1917) M.W.N. 843 = 42 I.C. 282 = 6 L.W. 675. 

- Decree binding —Objection to validity 

of. 

Though the deoreea were not in accordance 
with the provisions of Traosier of Property Aot, 
the irregularity oannot be questioned in exe¬ 
cution proceedings. (Seshogiri Aiyar and 
Kumarasiomi Sastri, JJ.) Venkatapekumal 
v, Venkata Reddi. 39 Mad. 870 = 

29 M.L.J. 96 = (1913) M W.N. 334 = 
29 I.C. 231=17 M.L.T. 427. 

- Decree binding — Mortgage — Combined 

decree—Flea of invalidity of decree. 

A mortgage deoree giving a personal remedy 
before the eale of the mortgaged property though 
irregular under 8. 89, T.P. Ac*, oacnct be 
questioned in ezeoution proceedings. (Wallis 
and Sadasiva Aiyar , JJ.) KUMARA VENKATA 

Pebumal raja Bahadur Varu v. Vela 
YUDA REDDI. 24 1.0. 125 = 27 M L J. 23. 

- Decree binding—Deiree without jur¬ 
isdiction — Whether can be questioned in 
■execution proceedings. 

A deoree passed without jurisdiction either 
peoumary or otherwise cannot be questioned in 
-execution proceeding, but only by way of an 


appeal. 30 M. 421 ; 9 M. 80 ; 22 B. 475, Poll; 
26 M. 31 ; 28 M. 84 ; 15 B. 216 ; 17 A- 478 ; 28 
B. 78, Diet. ( Sdnkaran Nair and Ayling , JJ.) 
Ratnaswami Chetti V. Ratnammal. 

1 L.W. 446 = 13 M.L T. 415 = 2* I 0. 125 = 

27 M.L.J. 388. 


- Decree binding — ‘ Personal decree' — 

and * Decree for sale ’ combined. 

Where a Court has passed a personal deoree 
at once against the defendant along with a 
deoree for sale, an exeouting Court must exeoute 
it acoording to its terms, though erroneous. 
( Sadasiva Aiyar and Spencer, JJ.) MUTHU- 
KURUPAN CHETTIAR V. CHINNASWAMI 

PILLAI. 22 I.C. 293 = (1914/ M.W.N. 152. 

- Decree binding—Jurisdiction of Court. 

(Pec Sadasiua Aiyar, J.)—A Court executing 
a decree of another competent Oourt cannot go 
behind to decide the question of the jurisdiction 
of the Court which passed the deoree. (Smh- 
dara Aiyar and Sadasiva Aiiar, JJ.( VEERA* 
RAGHAVA AIYAR v. MUGA 8EIT. 

(1913) M.W.N. 665 = 20 I.C. 701 = 

14 M.L.T. £6 

- Decree binding—Propriety of, not to 

be questioned. 

A deoree Dot in conformity with 8ob. D. 
No. 7, O.P.O., is not null and void but it is 
ody irregular. It cannot bo questioned at 
the exeoutiou if allowed to remain unim- 
peaohed. ( Abdur Rahim and Spencer, JJ.) 

Raja of Kalahasti V. Vfnkata perumal. 

21 M L J. 1036 = 10 M L.T 429 = 
12 I.C 689= (1911) 2 M W N. 4?8. 

--- Decree binding—Executing Court can¬ 
not go behind. 

An executing Court caunot go behind the 
deoree, and being bound by the directions 
contained in the deoree, it oannot question its 
legality or correctness. 6 A. 269 7 A. 102, 

Diet. (Lindsay. J.C.) 8HEODARSHAN LaT. tj. 
ASSESSAR SINGH. 48 I.C. 52 = 5 O.L j. 179. 


- Dtcree binding— Validity of— Not to be 

questioned. 

It is not opeu to the judgment debtor to 
contest in execution the validity of 
provisions in a compromise decree without 
Dringing a sui6 for the purpose. ( Piggott. J.C. 
and Lindsay, A.J.C.) SHAH ALAM MIBZA u. 
WAHIDUDDAHIR MIBZA. 14 1.0. 29. 

- Decree binding — Decree—Mistake in 

recitals in—Court it can go behind decree. 

Where the plaint oiaim is inaccurately 
reoiled in the decree the Executing Court n 
not bound thereby but is competent to 
examine the record and ascertain the aotua* 
existing oircumstanoes. (Miller, C.J. an 
Mullick, J.) RAMESHWAB SINGH V. SVBV 
LadJHa. S Pat. L J. 402 = 39 I J 23 = 

2 Pat. L.T. 7. 
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- Decree binding — Amendment — Con¬ 
struction of decree. 

An exeouting Court has no right to go 
behind the deoree aud in any way to add or 
amend the terms thereof. It has to exeoute 
the deoree as it is, and any amendment 
thereof oan be made either by review or under 
83. 151 and 152 of the O.P. Code. 28 Cal. 
353 ; 1 P.L.W. 620 ; 15 I.O. 719, Foil. But an 
executing Court oan give a fuller and more 
oomplete description of the pcoperty desoribed 
in the deoree, which would be a correct 
description on a proper ooostruction of the 
decree read with the judgment and iho 
pleadings. (Jwala Prasad and Adarni, JJ.) 
BABU BAIJ NATH 8AHAY V. GAJADBAR 
PRASAD. 53 I C. 276 = 1 Pat. L.T. 471. 


EXECU TION —Decree Null and Yoid. 

juri6dictioa to pass it unless the decree itself 
preolude6 that question. (Pratt J.O.) TOPAN 
MUTHURAUt). TEKOHAbD. 13 I C 832 = 

5 S L R. 260. 

-- Decree binding — Executing Court 

whether can entertain objections to the validity 
| of decree. 

An executing Court cannot entertain any 
objection to the validity oi a deoree or an 
objection that a deoree passed on the basis of 
an award is uot in the prescribed form or that 
1 it infringes the provisions of the Dekhan 
Agriculturist’s Relief Aot. ( Hayward , A.J.C.) 

Ghulam Murtza Khan v. changoomal. 

11 1.0. 192 = 5 S L R. 71. 

Decree Null and Yoid. 


- Decree binding —Lunatic—No proper 

representation. 

Where iD a suit againbt a luuatio the Court 
refused to appoint a guardian ad litem lor the 
lunatio and passod a deoree against him, the 
representative ol tho lunatio after his death 
oannot raise an objection to the execution of 
the decree on the ground that it is null and 
void. (Chamier, C.J. and Roe, J.) JANG 
Bahadur Lad v. paltur Tewari. 

45 I 0. 218 = 1917 Pat. 165. 

-—Decree binding-Power ol executing 

Court to go behind the dtcree. 

If a decree, which is not inconsistent with 
judgment, makes all the defendants expressly 
liable, the exoontiog Court oannot exempt 
some from liablity. It must exeoute the deoree 
as it is and cannot refuse the benefit of it to 
the decree-holder, though the judgment be 
erroneous. (19 W.R. 343, Dist.) Pet il lullick, J. 
— A litigant oannot iu execution proceedings 
raise matters wbioh properly ought to be raised 
by appeal or review. Per Jwala Prasad, J.—If 
a litigant is aggrieved by a judgment he should 
eithor appeal against the judgment or apply for 
a review but he cannot raise in execution any 
question as to the interpretation of the 
language of the judgment when it is oxplioit 
and dear. (Mullick and Jwala Prasai, JJ.) 
DEVENDRA PRASAD V. RAM CHANDRA 
PRASAD. 39 1.0. 537 = 1 Pat. L W. 620 

- Dtcree binding —Validity of, when 

questioned. 

On au applioatiou for substitution of the 
petitioner’s name in Ihe plaoo ol the dooreo- 
holdcr lor executing tho deoree, the validity of 
the deoree oanuot be questioned. (Onncni and 
Twomey, JJ.) llAJBB MAHOMMED HadI v. 
JOakim. 32 1.0. 492 = 8 Bur. L.T. 216. 

- Decree binding- Jurisdiction to pass 

decree- Want of. 

A decree passed without jurisdiction oannot 
be oxeouted and the Court to wbioh BUoh deoree 
is transferred for execution oan docliue to 
exeoute it. Tho Court ohargod with the 
oxecution of a deoree oan ooneidor tho question 
whether the Court whioh passed the deoroe has 


- Decree null and void—Potvers of — 

Mortgage decree—Death oj party. 

If a decree is passed against a dead person, 
the exeouting Court oan treat it as a nullity. 
Where a deoree for sale is objeoted to in exo- 
oution on the ground that it was based on a 
prelimioary deoree passed against a dead person, 
the exeouting Court oannot treat tbo deoree as 
a nullity, though it might be a go:>d ground for 
setting aside the decree. [Piggott and Walsh, 
JJ.) Ram Barup v. Narain Das. 

45 A. 198 = 9 O. & A.L R. 131 = 
20 A.L J. 1003= 1923 All. 141, 

- Decree null and void —Objection as to 

validity decree, grouna of abatement by death 
of parties at date of decree. 

Toe Exeouting Court oan entertain an 
objection that tho deoree, which, in this case, 
was the decree o! tho Appellato Court, had 
been passed at a time when the Appellant was 
dead and no representative of his had been 
impleaded within limitation, although no plea 
to this efleot had been taken at the time of 
appeal. (Piggott and Walsh, JJ.) BlNDHYA 
Obalsingh v. Nawaluaj. 43 All. 328 = 

61 I C. 927 =19 A.L.J. 95. 

- Decree null and void—Validity ol 

decree—Power to go i->to—Decree passed with¬ 
out jurisdiction—Power ol Executing Court to 
refuse execution. 

A decree passed by a non-agency Court fo r 
the sale of properties partly within its own 
jurisdiction and partly Within iho juris¬ 
diction of Godavari Agenoy Court is a 
nullity regarding tho lands in iho Agenoy 
tracts and as the Agenoy Oourt is not governed 
by the Civil Procedure Code it can go behind 
tho d-cree and refuse exeouiion (Krishnan 
and Vc 'ikalasubba'ao, JJ.) KRUTHIVENTI v. 
8EETHARAMOHANDRARAJU. 

(1922) M W.N. 728 = 16 L W. 109 = 

'1923 M 114.(1). 

- Decree null and void — Defence to 

execution. 

a deoree passed after defendant’s death 
without a legal representative representing 
him afterwards is a nullity. 18 A. 53 P.C. ; 
26 B. 317; 17 A. 478, Foil. Tbe deoree might 



603 


60 1 


CIVIL DIGEST, 1911—1923. 


EXECUTION —Decree Nall and Yold. 

be impeached id execution without resorting to 
a separate suit. (Oldfield, J.) 8UBRAMANIA 
AIYAR V. VAITHINATHA AIYAB. 

31 1.0. 198 = 38 Mad. 682. 

Decree null and void—Decree against 
dead man. 

A final decree passed in a mortgage suit 
against a mortgagor who is dead at tbe time, 
though alive on tbe date of the preliminary 
deoree, is void and the objection oan be taken 
to its execution on that ground. ( Miller , C.J., 
Couils and Manuk, JJ.) JUNGLILAL v. 
LADDU Ram Mabwari 4 Pat. L J. 240 = 

30 1.0. 529 = 1919 Pat. 103 (F.B.). 

Decree not to be varied. 

■ ' Decree not to be varied—Mesne profits. 

An Exooutiug Court cannot vary the term 3 
of a decree. It must not deduot aay sums fo c 
the mesne profits Dot allowed by the deoree. 
(Richards, C.J. and Dannerjee , J.) KRISHNA 
Pal Singh v. Ranjit Singh. 

80 I.C. 893=17 A.L.J. 910. 

- Decree not to be varied. 

An Executing Court has no power to go 
behind the deoree even though it gives the 
decree-holder what he may not be entitled to 
under some Tenauoy Aots. (Tudball and 
Raflque , JJ.) Rung Lal Kuar v. Kishori 
DMj. 37 All. 278 = 

28 I.C. 278 = 13 A.L J. 300. 

--- Decree not to be varied—Power of Exe¬ 
cuting Court to go behind decree. 

An Executing Court oan refuse to execute a 
deoree against defendants who were not parties 
to the appeal and against whom tbe Appellate 
Court granted relief but did not incorporate it 
in the decree. (Chamier , J.) BHAGWANT v. 
RAJAB. 27 1.0 801 = 13 A.L J. 136. 

- Decree not to be varied—Inherent 

power—Executing Court . 

The Executing Court cannot deal with the 
question whether a deoree should stand, or 
whether it shoald be set aside on any of the 
grounds on which a decree can be set aside. 
(Macleod, C.J. and Fawcett, J.) RAMANATH 
Mulchand v. Gajanan Pandurang. 

13 Bom. 946 = 62 I.C. 96 = 
23 Bora. L R, 806. 

- Decree not to be varied—Final decree 

in mortgage suit—Appointment of receiver—No 
power to vary. 

The method provided in a final deoree for 
oxeoution oannot be altered at the instance of 
the judgment debtor and to the prejudice of 
the decree-holder. Tbe right of the mortgagee 
under the deoree cannot be interfered with the 
Court in any way either by intercepting the 
rents and profits or by restraining the sale of 
the property by the appointment of the reoaiver. 
{Fletcher and N. R. Chatterjee, JJ.) 8ITA 

Nath Saha v. Madan Mohan das. 

43 I.C. 22. 


EXECUTION—Decree not to be varied. 

- Decree not to be varied. 

An Exeouting Court must execute the decree 
as it stands ; it oannot alter, vary or add to the 
terms of the deoree ; the propriety or validity 
of che deoree oannot be disoussed in execution 
proceedings. 27 C. 95 ; 28 C. 353 ; 3 C. 161, 

I 8 C. 332, Rel. Even the Judge making the 
deoree deal with an application for exeoution 
of a deoree be the Judge who made tbe decree, 
he caouct amend it if be has to deal with it in 
execution proceedings. (Mookerjee and Cam- 
duff. JJ.) Madan Mohan Nath v. Bhikha 
SHAHU. 13 I C. 719=16 C L J. 917. 

- Decree not to be varied—Execute decree 

as it stands or refuse execution. 

An Exeouting Court oannot tamper with 
decrees which must be executed literally ; 
when a decree oannot be exeouted literally it 
oaDnot be exeouted at all. \Chevis, J.) 
Khwaja Mahmud v. Ghulam Rasul. 

44 I.C. 330 = 39 P.W.R. 1918. 

——- Decree not to be varied—Partition 

based on award—Separate suit to determine 
liability on mortgage, maintain ability of. 

Where an award and tbe decree based thereon 
for partition of immoveable properly do not 
state tbe encumbrance orealed thereon by cne 
of the parties who aro father and sons and 
where the mortgagees are no parties to the 
proceeding, the Executing Court oannot decide 
in exeoution of the deoree, the respective 
liabilities of the parties as regards the mort¬ 
gage. Such a question oan be deoided by a 
separate civil suit. (Le Rossionol. J.) Nabpat 
RAI v. DAVI Das. 59 P W R 1913 = 

29 I.C. 733 = 139 P L R. 1915. 

- Decree not to be varied. 

A rent decree transferred for exeoution to a 
Civil Court is to be exeouted aooording to C. P. 
Code. The Court cannot go behind the 
decree and enforce olaims not expcessly men¬ 
tioned therein nor can it assume the powers oon- 
ferrsdon Revenue Courts only. (Sadasiva Aiyar 
and Spencer, JJ.) Bollapragada Venkata- 

LAKSHMANA GARU V. NANDX 8EETAYA. 

11 L.w. 466 = (1920 M W.N. 294 = 

39 M.L.J. 30 =43 M 780 = 

37 I.C. 764 = 28 M L.T. 44. 

- Decree not to be varied —Additional 

amounts — Deci et holder's right- 

No addition oan be made by a Court execut¬ 
ing a deoree beyond such as the decree directs 
other than the oosts arising out ot the exeou¬ 
tion proceeding. (Kanhaiva Lal, A.J.C.) 
Delhi and London Bank. Ltd. v . Ram 
RATAN. 32 I C 731 = 2 O.L J 611. 

- Decree not to be varied—Viriance 

between preliminary and final decree as to rate 
of interest —Ripfrfs of judgmen'.-debtor. 

A judgment-debtor cannot object in execu¬ 
tion proceedings to the validity of the final 
decree on the ground that the direction to pay 
interest at a oertain rate is in exoess of the 
preliminary deoree which directed that interest 
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XEOUTION— Decree not to be varied. 

should run at the current rate. ( Chapman 
and Jwala Prasad. JJ ) BRIJ Raj KlSHUN 
v. rameshwae Singh. 39 l.o. 925 = 

1917 Pat. 212 

- — — Deeree not to be varied—Interpretation 

of decree. 

As long as a deoree stands, the' Court execut¬ 
ing it oan only construe the deoree aDd cannot 
consider its merits. 11 B. 537 ; 28 C. 353 Rel. 
On an application for execution, a Court cannot 
read into a deoree a provision not contained in 
it merely because such ao opiniou might be 
expeoted. 19 M. 249, Ref. If a decree is 
ambiguous, its interpretation consistent with 
law will be preferred to one contrary to law. 

( Hayward . J.C. and Cohen, A.J C.) TOTAL 
DAS v. UTUMAL. 10 I.C 975 = 4 S L.R. 214. 

Duty of Court. 

- Duty of Court. 

Execution Court has no powors to inolude 
oosts claimable iD final deoree. (Ryves and 
Qokul Prosad. JJ.) Dambar SINGH v. 
KALLYAN SINGH. 20 A.L J 170 = 

44 A. 350 = 1922 A. 27. 

- Duty of Court—Instalment decree — 

Payments under Appropriation — Barred 
instalment. 

Where money is payable in instalments 
under a deoree and on default of payment of 
two conseoutive instalments, the deoree-bolder 
is given the right to sell the property, it would 
be the duty of the Court when instalments are 
paid, to appropriate them to the earliest 
instalment unpaid. The debtor cannot allow 
suoh earlier instalments to remain unpaid 
unless at the time he makes the payment the 
instalment was already barred by limitation. 
(Macleod. O.J. and Coyajee, J.) Han.mANT 
TlMAJI DESAI V. RAGHAVENDRA RAO. 

46 Bom 848 = 24 Bom. L.R. 410 = 

1S22 Born. 237. 

- Duty of Court—Powers of—Not to 

nullify the effect of decree but to give effect to it. 

The executing Court has no powers to nullify 
the effect of deoree but to give effeot to it. 
(Woodroffe and Chose, JJ.) Ratan Lal v. 
NAFAR CHANDRA. 26CW.N.708 = 

1922 Cal. 571. 

- Duty of Court—Not to alter or amend 

decree but to execute it as it stands. 

It is the duty of an executing Court to look 
in the first instance at the deoree and if the 
terms of the decree are olear and unambiguous, 
an executing Court is bound to give effect to it, 
even though it may regard it as erroneous. 
(Leslie Jones and Broadway, JJ.) Kaka 
B lNGH v. LACHMAN Das. 67 1C 740 = 

3 L L J. 263 

- Duty of Court—Decree to be executed as 

it stands. 

It is the duty of the exeoutmg Court to 
exeoute the deoree as it stands and it is open to 


EXECUTION—Ex parte order. 

the Court to direot something to be done not 
direoted by the decree on the ground that literal 
compliance with the deoree was impossible. 
An executing Court has no right to direot a 
decree-holder build a bund at any point other 
than that provided by the decree. (Scolt-Smith, 
J.) ali Mahomed v. Jahah Khan. 

65 I.C. 126. 

- Duty of Court—Person not parly to 

decree, if can object. 

The executing Court’s only duty is to exe¬ 
cute the deoree aocordiDg to its terms and it is 
not for that Court to say that the deoree is not 
binding on the property, in the absence of 
certain parties, nor can tbe Court entertain any 
objeotion to the execution by a person who is 
not a party to the decree. (Abdul Rahim and 
Sadasiva Aipar, JJ.) GUNUPATTI NARASA 
Reddi V. MAKKENA KONDAP naidu. 

61 1.0. 759 = 13 L.W. 1*8. 

- Duty of Court—Plea of payment to 

transferee decree-holder. 

The District Judge should have allowed the 
judgment-debtor to prove that tbe payments 
certified were made to a person entitled to exe- 
oute the deoree and should have decided 
whether the transfer really conveyed to the 
transferee the interests of the transferor. 
( Miller and Sadasiva Aiyar, JJ.) Bal- 
KRISHNA PlLLAl V. V. MINI REDDI. 

14 I.C. 702. 

- Duty of Court—Equities as between 

judgment debtors. 

The Court executing the decree has nothing 
whatever to do with tbe equities arising in the 
case between the judgment-debtors. (Piggott, 

J.) Mazahar ali Khan v. Hussaini Jan. 

18 I.C. 312. 

Equitable Execution. 

- Equitable execution — Receiver. 

A mortgagee of a factory obtained a mort 
gage deoree and the factory was about to bo 
sold in oxooution, when the judgment-debtor 
applied for the appointment of a Receiver on 
the ground, that the sale of factory would ruin 
him. The Court with the consent of the deoree- 
holder appointed a Receiver who was to work 
the factory. Tbe appointment of a Receiver 
did not operate by way of equitable exeoution 
but was rather a partial and somewhat 
irregular * exeoution’ of tbe mortgage deoree by 
oonsent of parties. (Richards, O.J. and Baner- 
jee, J.) JHUNKOOLAL V. PEARY DaL. 

39 All 204 = 38 I.C. 613 = 18 A.L.J. 49. 

Ex parte Order. 

-Ex parte order. 

Where a payment of decretal amount was 
made out of Court to persons other thaD decree- 
holder, tbe decree-holder’s application for 
refund of the money should be treated as one 
to set aside the ex parte order. (Walsh and 
Stuart, JJ.) Bitbal Das v. Jiwan Ram. 

20 A L J. 398 = 1922 All. 190. 
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EXECUTION —Ex parte order. 

-Ex parte order—Effect. 

An cx parte order made against a party 
having no opportunity to be heard is liable to 
bs revoked at bis instance and the Court has 
inherent power to give direction to that effeot. 
(Mookerjee and Cuming. JJ.) SYAM MANDAL 
r. bati Nath Bannebjee. 4ft Cal. 981 = 
24 C.L.J. 823 = 38 1C. 493 = 21 C.W.N. 776. 

-Ex parte order— Omission to record 

service of notice on judgment-debtor — Irregula¬ 
rity. 

The omission by a Court to record eervioe 
ol uotioe on judgment-debtor is a Berious irre¬ 
gularity ; but a mere ground that the Court 
did not write an express order that service of 
the notice was only effected, would not vitiate 
all subsequent proceedings. Quaere \—Whether 
notios under O. 21, R. 22 6taods on the same 
footing. (Sadasiva Atyar and Spencer, JJ.) 
Mahomed Hera rowther v. Kadir Hera 
RGWTHEB. 22 1.0. 802= i, 1914) M.W N. 63. 


! EXECUTION—Jurisdiction. 

- Joint decree—Release of one of several 

, judgment-deb tors — Effect. 

A release o£ one of several judgment-debtors 
does not discharge the others from liability. 
(Mookerjee and Carnduff, JJ.) BHAWANI 
Koer v. Darsan Singh. 11 l.C, 450 = 

14 O.L J. 334. 

0 

Jurisdiction. 

- Jurisdiction—Competency to object to 

sale in execution. 

A judgment-debtor oau object to the execu¬ 
tion proceedings on the ground that under law 
the Court is precluded from selling an occu- 
panoy boldiug, and that the Court should 
oarry out the provisions of law and not to aot 
in violation thereof. (Banerji, Rafique and 
Ryves. JJ.) Katwari v. Sita Ram Tewari. 

43 All. 347 = 19 A L J. 473 = 
63 l.C. 234 = 3 U.P.L.R. (All.) 99. 


Final Decree. 

- Final decree—Appeal time, expiry of. 

A decision oannot be said to be final until the 
time for the lost appeal allowed has expired or 
if appealed, it has become final by the decree 
of the High Court. 1 A. 132, Foil.; 1893 A.W.N. 

6 Diet. [Walsh, J.) RAMAUTAR SHUKUL v. 
Bhagelu Bahai. 34 1.0. 204. 

- Final decree —Appeal —Affirmance. 

Even when the deoree of the Appellate Court 
affirms the decree against which the appeal is 
filed it is the fiaal deoree in the oase and as | 
such the only deoree capable of enforcement in t 
execution. 16 W.R. 1, Foil. [Mookerjee and ( 
Beachcroft, JJ.) 8HAMANAND Das Chou- j 
DHURY v. Ram KANT Das. 16 l.C. 943. 

Foreign Decree. 

- Foreign decree—Executabxlily. 

A deoree passed in a foreign Court, to whioh 
a person voluntarily submitted, is oapable of 
exeoution and oan on transfer be exeouted in 
the Court within whose jurisdiction he resides. 
(8cott, O.J. and Shah, J.) HARCHAND Panji 
v. Gudab Chand Kanji. 39 Bom. 34 = 

26 l.C. 265 = 16 Bom. L R. 620. 

. I 

Joint Decree. 

| 

- Joint decree—Application ter execution 

by one decree-holder—Purchase by permission j 
—Right of other decree-holders. 

Where one of several decree-holdeta applied 
for the exeoution of a deoree for sale, ou his be¬ 
half and on behalf of other deoree-holders and 
with permission purchased the property for a 
sum equal to the amount of his share and conse¬ 
quently the other joint deoree-holders sued him 
to recover their shares. Held, that equity 
beiDg on their side they were entitled to recover 
their share. (.Knox, Banerji and Richards. JJ.) , 
KESRI V. GANGA Bahai. 8A L.J. 616 = 

11 l.C. 817 (2) =33 A. 663. I 


- Jurisdiction—Power of Court to which 

decree has been transferred for execution. 

The Court to whioh a deoree is sent for exe¬ 
cution retains its jurisdiction to exeouto the 
deoree until the execution has been withdrawn 
from it or until it had fully exeouted the deoree 
and had certified that faot to the Court which 
sent the deoree, or until it had failed to exeoute 
the deoree and certified that faot to tbe Court 
whioh forwarded the decree. [Maclecd, O.J* 
and Crump, J.) VITHU DAULATAv. GANESH. 

23 Bom. L.R. 453 = 1923 Bom. 896. 

- Jurisdiction— Objection to the validity 

of a decree. 

The validity of a deoree oannot be objected 
to in exeoution proceedings following such 
deoree though the Court in passing has con¬ 
travened some prevision of law. [N.R. Chat¬ 
ter ji and Newbnuld, JJ.) HEMCHENDRA 
CHOUDHRY V. CHANDRA MOHAN NAMODAS. 

60 1.0. 204 = 24 C.W.N. 1070. 

- Jurisdiction—Payment order—Stay of. 

When the money was reoeived by the Lahore 
Branch of the Bank from the Kasauli Branch 
where it was attached by order of execution 
Court of Lahore as the agent of the decree- 
holder. Held, the money when reoeived by the 
Bank in Lahore belonged to the deoree-holder 
and it is no longer within the jurisdiction of 
the execution Court in Lahore to deal with it 
in any way, e.g., issuing prohibitory order for 
not paying to deoree-holders. [Scott-Smith, J ) 
FlTZHOLMES V. WARYAM 8INGH. 

1923 Lab. 314. 

- Ju isdictior .— Objection to. 

Objeolion to a legality of a decree can be 
raised in exeoution. (Mullick, J.) ISHAN 
CHANDRA KUNDU V. NIL RATAN AQHlKABX' 

4 Pat. L.T. 311 = 

1 Pat. L.R. 217 = 2 P. 838 = 
1923 Pat. 181 = 1923 P. 379' 
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EXECUTION—Jurisdiction. 

--— Jurisdiction—Concurrent execution — 

Legality of—‘Execution in several Courts. 

Both under the Civil Procedure Code of 1908 
aud the previous O P. Code the legality of the 
oonou»rent exeoution has been recognised 
though in practice it is not generally carried 
out. On principle there is no diflerenoe between 
a oonourreut exeoution after transfer in another 
Court and a oonourrent exeoution in the Court 
in which the deoree was passed. That the 
present C P. Code does not view with disfavour 
oonourreot executions is among other seotioos 
indicated by 8. 46. Further separate aDd succes¬ 
sive applications for execution giving reliefs of 
different oharaoter may always be made. 

8 Cal. 687; 1 C.L.J. 916; 37 M 23*2 ; 18 C. 6«6 ; 
19 A 98 referred to. (Mulluk and Kulwant 
8ahay, JJ.) Ram Sumran Prasad t\ Babu 
Ram Bahadur. 4 Pat LT. 99 = 

2 Pat. 828 - 1923 Pat. 61 = 1923 P. 224. 

- Jurisdiction. 

If the Court persists in selling property of 
the judgment-debtor in spite of the prayer of 
the deoree-holder not to prooeed wiib exeoulion, 
it acts without jurisdiction. (Jwala Prasad 
nnd Robs, JJ.) Choudhary Ram Prasad 
RaI 1). MaHESHKaNT CHOWDBary. 

3 P.L.T. 443 = 1 P. 233 = 1422 P. 825. 

Legal Representatives. 

- Legal representatives — Objection by 

one of the substituted heirs as to liability — 
Whether Executing Court can decide the objec¬ 
tion. 

After the death of judgment-debtor bis 
minor son and brothers were substituted in 
his stead, the brother made an objeotion 
petition refusing liability : Lower Court refused 
to go into objections but Higher Court held the 
objections were valid. [Jawala Prasad, C.J., 
and Ross, J.) PATA1T Dinanath Sahib v. 
PATAIT MALHIBI BaID. 1921 Pat. 298. 

- Legal representative—Deeres not to be 

questioned. 

The legal representative of mortgagor judg¬ 
ment-debtor are estopped from questioning 
the correctness of an order absolute for sale 
passed against the judgmeut-debtor during his 
life-time. ( Jwala Prasad and Coutts. JJ). 
KK8HAWERABIND A R 8H.AI V. DEWBENDRA 

Bala Dabsi. 4 Pat L J 213 = 

48 1.0. 248 = (19i9) Pat. 121. 

Liability of Judgment-Debtor. 

- Liability of judgment-debtor—Neglig¬ 
ence — Damages, 

A deoree-holder cannot make the judgment- 
debtor liable in execution proceedings for 
negligently allowing »bo deoreed bouse to be 
burnt down. (Sadasiva Aiyar and Moore, JJ). 
KAMU 8HETTITHI V. MANNIAPPA 

Bhettithi. ' 33 l.o 520 


EXECUTION—Mesne profits. 

Limitation. 

- Limitation — Affirmance of original 

decree by appellate Court—Time runs from 
ultimate decree. 

Where the trial Court deorees the suit and 
the High Court and the judioial oommittee 
affirm the decree, time runs from th« date of 
the ultimate deoree, ( Mooketjee and Panton, 
JJ ) Raja Sasikanta aoharya v Sarat 
Chandra Rai. 70 I 0. 6 = 34 C.L.J 418. 

- Limitation —Teiminus a quo. 

Where an order granting with oosts of petition 
to set aside an ex parte deoree was passed on 
27 — 2 —1915 aud a“rubk»ri” speoifying the 
oosts was drawn up on 8—3 —1915 aud exeou¬ 
tion for the costs was applied for oo 6—3 —1918: 
held, that the " rubkari ” was not a deoree 
within 6. 2 (2) of the Code but was only an 
order within 8. 2 (14) of the Code wbioh com¬ 
pleted and rendered the order of the 27th 
February 1915 capable of exeoution and that 
limitation oommenoed to run from 8—3 — 1915 
and therefore the application was in time 
(Teuton and Deachcroft, JJ.) NOOKUR 
Chandra Mullick v. RajaNi Kanta 
Chose. 89 1.0.81(2). 

- Limitation —Decree providing for a 

default—Default occurring after JO years—Bar. 

Whore a deoree-holder is entitled to oxeoute 
his decree, only on a default, a9 provided in the 
deoree, ho is Dot debarred from executing the 
deoree, when the default oocurs for the first 
time. (Oldfl-ld and Ramesam, JJ.) ANDal 
AMMAL V. VIJIa NAIDU. 11 L W. 632, 

- Limitation—Failure to plead in the 

previous application—Effect of. 

Where in the oourse of a previous exeoution 
prooeeding, it was open to the judgment debtor 
to plead limitation, but be failed to do so. be 
would be preoluded from raising the same in a 
subsequent application wbiob is within time 
from the prior application. 8 Cal. 61 ; 24 Mad. 
669. foil, i Kanhaxya Lai, C J i Ganga Din 
v. DIP SINGH. 23 0 0 13= 1922 Oudh. 117. 

Mesne Profits. 

- Mesne profits — Decree for interest — 

Power of executing Court to award interest at 
Court rate. 

Where a deoree grants mesne profits but 
says nothing about interest the exeouting 
Court has power to award interest at Court 
rate. 1 Walsh and Stuart, JJ.) LALTA 
PR*S 1 D v. 6RI Ganesbji. 50 A L J. 348 = 

1922 All. 117. 

- M'sne profits—Interest on —Order of 

the low-r Court. 

Where a deoree under exeoution does not 
award aoy interest on mssno profits, either 
before or after the deoree, the order of the Court 
below, io so far as it awards interest, is illegal 
and must beset aside [Walsh, and Sundar 
I Lai ) TEJ BEOAM v SARVf Begam. 

37 I C. 674=14 A.L.J. 1171. 


Vol. 111—39 
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EXECUTION — Mesne profits. 

- Mesne profits—Delivery of possession 

— Notice to deliver possession, whether 
necessary. 

Where a decree provides for mesne profits 
till date of delivery there is no delivery of 
possession until notice to that effsot is sent to 
the plaintiff. The mere filing of a petition by 
the defendant that the plaintiff may take 
possession is not tantamount to delivery. 
tAyling ani Sundira Aiyar , JJ.) MaDUCHI 
Ram v. Brundavaram. 12 1 a. 272 = 

(1911) 2 M W.N. 258 

Mode of. 

- Mode of Decree — Satisfaction in 

part—Execution as regards rest. 

Though a deoree for sale, is passed it is open 
to the mortgagor to satisfy the deoree in whole 
or in part and iu the latter oasa the executing 
Court after aioertainiog if there has been 
satisfaction can direot exeoution only as to the 
balanoe. (Pmgott and Wahh, JJ ) SaHU 
Parshottam 8aran v. Rrahmi Nand. 

21 A L J 818=L R 4 A. 574 = 

1924 All. 297. 

- Mode of—Restrictions contained in 

pattah. 

Where a deeree for arreaca of rent does not 
restriot the decree-holder to exeoute the decree 
in any particular manner, the deoree may bo 
exeouted in any way the deoree-holder chooses 
though there are restrictions iD the pattah, 
which has not been embodied in the decree. 
(Teunon and Pearson, JJ ) RaJANI KANTA 
ROY V. ANANDI KlNKAR ROY. 62 I C. 711 

- Moie of—Sxlistaction of a decree— 

Land belonging to a member can be alienated. 

A Civil Court oan order the temporary 
alieuation of the land of a member of an 
agricultural tribe in satisfaction of a money 
deoree. (Scott-Sm th and Dunda s. JJ.l Sain 
D lTTA V. NUR AHMAD. 74 10.194 = 

4 L.L.J. 473. 

- Mode of—Right of decree-holder. 

The deoree-bolder is entitled to all the 
remedies against the judgment-debtor who 
oan be exempted from arrest only ou excep¬ 
tional oiroumstanoes. (Seshagiri Aiyar. J.) 
KOTHANDARAMAN CHETTY V. 8HDNMOGAM 
CHETTY. 82 I.C 608. 

Right to. 

-- Right to - Re-sale — Separate mortgage- 

bonds—Deer re—Sale—Properties sold together 
—Re sale before possession necessary. 

The whole matter arose out of a decree on 
three mortgage-bonds, where sale of all proper¬ 
ties together bad already taken plaoe : the High 
Oourt held, on an objection by one of the trans 
ferees of the judgmeDt-debtor, that one sale 
was objeotinnable and that eaoh property sepa 
rately mortgaged ought to have been separately 
sold. The deoree-holder who was also auotion- 
purohaser applied as auotion-pnrohaaer and 
absolute owner for possession ignoring the 


EXECUTION — Right to. 

direction of the High Court. Held, that the 
deoree-holder who was held up in his 
proceedings ought to be allowed to persue 
hie alternative remedy in aooordance with the 
judgmeut of the High Oourt, or, in other 
words, to applj alternatively, by way of amend¬ 
ment ol his application, for an order (or re-sale 
of the properties separately in accordance with 
the Hgh Court direotion. < Walsh and Ryves, 

JJ.) Harbans Nath Tewari v. acharji 
Nath. 63 I.C. 16 = 3 U.P.L R, (All.) 82. 

- Right to, 

W T here 8 obtained a decree against D, B. and 
C and D iu execution of a decree which he had 
against 8 realised the whole amount of 8’a 
deoree from B and 0 and 8 beoame an insolvent 
and his assets including the deoree were 
purohased by G who sought to execute the 
decree. Held, that the deoree having been finally 
executed by D, G oould recover nothing under 
it. ( Richards , C.J, and Binnerjee, J.) OHULAM 
MOHIUDDIN V DAMBAR 8JNGH. 

40 All. 206 = 46 I.C. 661-16 A.L J. 109. 

- Right to—Decree on award—Court-fees. 

Where a proper oomplete deoree had been 
drawn up on the award and the exeoution Court 
dismissed the application for exeoution on the 
grouud that there was no deoree as no necessary 
Court-fees had been paid : held, the order dismis¬ 
sing the application for exeoution was wrong. 

(Shah and Crumo, JJ.) GANDHI VADILAL v. 
Gandhi Uaneklal. 1928 Bom. 41 (3). 

- Right to. 

Deft, has a right to apply for exeoution 
of a deoree for specifij performance. ( Micleod, 
O.J. and Coyajee, J.) KARIMABIBI DanBHAI 
V. ABDEREHMAN SAYAD BANU. 

24 Bom. L.R. 436 = 46 B. 900 = 

1923 B. 26. 

- Right to—Partition decree—Right of 

deft, to carry on pending execution. 

Where the plff. applies for exeoution of a 
partition deoree but proposes to drop the exe¬ 
cution proceedings on the building whioh was 
the subjeot of the partition beiDg burnt down, 
it is open to the deft, to insist on the exeoution 
being carried on and the site being divided and 
put in possession of the parties according to the 
deoree. ( Micleod, C.J. and Coyajee. J) 
OHUNI LAL JAMNADAS V. MUL CHAND 
HARJ1BANDAS. 24 Bora. L.R 440 = 

1923 Bom. 23. 

- Right to—Not a substantive right— 

Limitation. 

Proceedings in exeoution are proceedings in 
the suit and are suoh subjeot to the provision of 
the Code subjeot however to any speoial provi¬ 
sion in regard to the period within whioh the 
application has to be made. The right to 
exeoute a decree is not a substantive right. 
(Richardson gnd Neiobould, JJ.) Narendba 
LAIi KHAN V. UPENDBA NATH. 21 I.C. 113. 
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EXEOUTION —Right to. 


EXECUTION—Scope of enquiry. 


- Right to—Instalments conditional cn 

security awarded. 

By the award the ju Igmont-debtor was 
allowed to pay up the amount by instalments 
on giving security and if he failed to give the 
first instalment in time it was to be paid along 
with the seoond but he failed to give security 
and on bis failure to pay first instalment but 
before the time of the second instalment decree- 
holder filed an application for execution for the 
first instalment : Held the payment of the first 
instalment along with the seoond was condi¬ 
tional on the execution of eeourity and the 
apolioation was proper. (Alarlineau, J.) 
Bhagwan Das v. Mut. 8addi Lal. 

1923 Lah. 413 (1). 

- Right to—Second application if, lies. 

Where an execution application for delivery 
of possession is ineffectual, a subsequent 
application for the same relief oau lie. (Spencer 
and Venkatasubba Rao, JJ.) VENKATA- 
LAKSBMI AMMAL V BaDASLVA AIYaR. 

18 L.W. 833 = 1924 Mad. 200 

- Right to—Beneficial owner of decree. 

Where the beneficial owner of a decree applies 
to be made a patty to a ponding execution 
application presented by the nominal decree- 
holder, on the ground that his rights were not 
properly safeguarded, the Court is bound to 
implead him as a party. 96 C. 950 : 44 M. 919 
Ref. (Krtshnan, J ) RUKMANIAMMaL v. 

Ramachandra Thondiman sahib. 

41 M L J 122-17 L.W. 67 = 
1923 Mad. 317 (1|. 

- Right to— Agreement prior to suit not 

pleaded in suit , i/ can be pleaded in execution. 

An agreement prior to suit whioh would bo 
an answer to plfl ’a olaim, but wbioh is not 
pleaded in the suit oaonot be pleaded in bar 
of execution. An agreement that a decree to 
be passed should not be enforced affects the 
• question whether the decree should be passed, 
and should bo made a ground of defenoe to the 
suit. ( Spencer and Ramesam, JJ.) KOON- 
AMNKNI MALL AY A V KAHNRGANTI CHINNA 

Kotaya. (1921) M.W.N, 382 = 61 I C 149 = 

14 L W. 317. 

-- Right to—Maintenance decree—Charge 

on immoveable properties—Suit if necessary 
after exhausting hypotheca, 

A deoreo for arrears of maintenance and toe 
future maintenance was passed and the deoree- 
bolder after the hypotheoa was exhausted, pro¬ 
ceeded against other properties belonging to her 
deceased husband in execution. Held . she was 
entitled to do bo, without the neoessity of 
having rooourse to a suit, as the deoreo was not 
a mortgage-decree. The obarge created was 
merely a lien uot antecedent to the deoree but 
created by it and it oannot be said there was a 
mortgage on the proporty. The procedure 
in execution is not limited to O. 81, O.P. Code. 
( MulUck and Bucknill, JJ.) Srkhachari 
PEARI v RAM KlSHORI KUER. 74 1 0 861 = 

2 Pat 793 


Scope of Enquiry. 

- Scope of—Application consigned to 

record room—First application, nature of. 

Where execution proceedings are consigned 
to the record room behind the back of the 
deoree-holdec aud without any default on his 
part, it was held that a further application, 
though iu the form of a new application for 
execution, is really a ooutiuuaDoa of the older 
application. (Walsh and R^ves, JJ.) Ram 
Lakhman Singh v Lala Mbwa Lal. 

63 I.C. 73 = 3 U P.L.R. .All.) 13. 

- Scope of—Strangers to suit —Property 

sold in execution—Right to be restored. 

Where in execution proceedings, property 
belonging to a stcauger is 3old, as he is ousted 
aud possession given to the purchaser, the 
stranger has a right to be replaced, although 
the auction-purchaser’s remedy has beoome 
barred by time. ( Tuiball and Sulaiman , JJ ) 
RAM CHARAN SAHU V. GOGA. 60 l.C. 120. 


- Scope of — Julie.al proceeding. 

For purposes of 8s. 192 and 193 of the 
Peual Code, execution proceedings are judi¬ 
cial proceedings. [Shah and Crump, JJ.) J n 

re Govind Pandorang. 

22 Bora L R. 1239 = 89 I 0 193 = 
22 Cr. L J. 49 = 45 Bora. 668, 

- Scope of enquiry—Amount due to 

puisne mortgagee left undetermined in suit _ 

Can't be determined in Executing Court. 

The Court executing the decree has no power 
to asoertain what the amount due to a puisne 
mortgagee is, when he has failed to prove the 
amount due to him iu the Court which heard 
and passed the mortgage-deoree wherein he had 
been properly impleaded. Ordinarily when a 
deoree is to bo executed, the Executing Court 
has only the power to oarry out the specific 
orders contained in the deoree. (Seshagiri 
Aiyar , J.) 8ESHA AIYAR v. ARIMUTHU 

Vathiyar. 84 1.0,362 = 

(1916; 1 M.W.N. 323. 

- Scope of. 

An application of intervention of objections 
and afterwards found groundless should be 
treated as in continuation or revival of the 
earlier one for execution of a deoree. [Drake- 
Brockman, A J.C.) Mt. Bhuria v. Baliram - . 

4 N.L.J. 213.* 

- Scope of—Order in—Notice to parties 

—Necessity for. 

No order to the prejudice of a party oau bo 
passed without giving him an opportunity of 
beiug heard (Jwala Prasad and Bucknill, JJ.) 
Gour Chandra Roy v Janardhan Pra 
SAD Thakuu. 4 Pat. L.T. 204 = 

1923 P. 180. 

- Scope of. 

The Executing Court has power to sell 

only the property specified in the deoree to 
be sold for the satisfaction of the deoreo and 
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EXECUTION—Setting aside. I EXECUTION SALE-Ex parte decree. 


Dot anything more. (Jwala Prasad and 
Ross, JJ ) HARADHAN CHAKRAVaRTY V 
HARGOBIND. 6 Pat LJ 347 = 

63 I.C. 552 = 2 Pat. L T, 665. 

Setting aside. 

- Setting asiae —Estoppel — Judgment - 

debtor not objecting, 

A judgment-debtor who onoe acquiesces in 
the execution of a deoree, cannot subsequently 
objeot to its execution. ( R>gg , J ) LALL 

Dwarkadas v Burma railways Co. 

10 L.B.R 280 = 62 I C 299 = 

13 Bur. L.T. 173. 

Surety. 

- Surety—Release of judgment-debtor — 

Rond given out of Court but filed in Court — 
Enforceability of, 

A surety bond merely filed in Court under 
0. 58 of the C.P. Code lor the release of a 
judgment de btor arrested in exeoution of a 
deoree is enforceable by proceedings in exeou¬ 
tion even though it had not been executed by 
the EreoutiDg Court directly. 2 I A. 219. Foil. 

( Oldfi-ld and Seshagiri Aiyar , JJ.) R Nan 
JUNDA RAO V. MARW-DI DHAWMAJI 

8AWMIJI. 53 I.C. 674 = 10 L W. 172. 

EXECUTION S4LE. 

BIDS. 

Duty of Court. 

Ex parte Degree. 

Exproprietary Holding. 

Legal representative. 

Private Sale, 
rights of Purchaser. 

Bale Certificate. 

8ETTING ASIDE. 

STRANGER PURCHASER. 

Territorial Jurisdiction. 

What Passes Under. 

See also C.P.C. O. 21, Rr. 89 TO 92. 

Bids. 

- Bids — Purchase notwithstanding 

refusal of leave. 

Purchase by deoree-holder at execution sale 
notwithstanding refusal of leave to bid is 
voidable, and not void. (Lord Phillimore.) 

Radhakrishna v. bisbwekbwar Sahay. 

16 L.W. 190 = 31 M L.T. 209=49 I A 312 = 

1 P 728 = 21 A L J 23 = 
27 0.WN 294 = 44 M L.J. 718 = 
37 0 L J. 410 = 25 Bom L R 630 = 

8 Pat. L T. 329 = 1922 P C. 346 *P.C.). 

--- Bids—Knocking down of property — 

Acceptance of bid by Nazir —Resale of properly 
— Order for—Propriety of. 

An exeoutioD sale was held by a Court Nazir 
who aocepted a bid and the deposit of 25 per 
cent of the purohase-money. After the properly 
had been knocked down, another bidder applied 
to the Court wbioh ordered a resale. Held, that 
the sale was not concluded when the property 


was knocked down and the deposit made and 
the Court had a discretion to order a resale. 
( Newbould, J.) FAZIL MEAH v. PROSaNNA 
Kumar. 1923 Cal 316 (1). 

- Bids—Reopening of bid by order of 

Court—Legality of procedure. 

Where a bid was considered as the highest in 
a sale by the Nazir but immediately the Court 
ordered a re-opening of the sale on a represen' 
tation being made that there were higher bids 
and the properties were sold for a higher price, 
held, that the procedure adopted by the Court 
was perfectly legal and oould not be interfered 
with by the High Court. ( Jenkins, C.J. and 
Chatte>j e. J.) ASHUTOSH CHaTTERJEE v. 
Budhindra Chandra Moulik. 13 I C. 597. 

- Bids—Bid of one person treated as that 

of another. 

A person cannot avail himself of the bid of 
another at a Court auotion and constitute 
himself the purobaser by depositing the 
purohase-money. The oonsont of the bidder 
cannot improve his position in this matter. 

(Stuart , A.J.C.) 8HAH ZADI V. AHMAD ALI 
SHAH. 47 I.C 993 = 21 O 0. 212. 

- Bids —Sale when complete. 

Mere olosiDg of the bid does not complete the 
sale. Order ol Court to that effect is neoessary. 
(D is and Macpherson, JJ.) JaIBHiDAR v. 
MaTUKDHari. 2 P 343 = 4 P.L T. 498= 

(1923) Pat. 190=i924 P. 523. 

Duty of Court. 

- Duty of Court — Adjournment —- 

Damages if can be awarded — Order if 
executable . 

On the application of the judgment-debtors 
an exeoutioa sale was adjourned on terms and 
the order further provided that if any further 
adjournment was asked for the party would 
have to pay damages ; Held, the order was 
illegal as it awarded damages for an event 
whioh may or may not happen ; (2) that even 
if it was a valid order it wab not by itself an 
executable order ; (3» even if executable, an 
application for execution made more than three 
years after the next adjournment was asked (or 
would be barred. (Dasand Kulwant Sahay , JJ.) 
Maulvi Jamil ahmad t>. Babu Kesho Das. 

(1923; Pat 202 = 1923 P. 40/. 

Ex parte Decree. 

-Ex parte decree—Eff> ct on sale —Protec¬ 
tion of stranger auction-purchaser— Position of 
decree-holder—Purchaser and his assignees . 

Where a deoree ex pat te is set asiae, a sale 
effected in exeoution oi that deoree is ipo facto 
cancelled and evcD a fresh deoree on retrial 
will not validate the same; where ; ha sale 
becomes so canoelied a stranger purohaser for 
value is protected by the O-urt while the 
deoree-holder purchaser and his assignees have 
no euoh protection. ( Mookerjee and Chalterjee 
JJ ) ABDOL RaHMAN t> SaR-FAT ALI. 

22 G.L J. 412 = 31 1.0. 836 = 20 G.W.N 667^ 
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EXECUTION SALE - Exproprietary Holding. 

Exproprietary Holdlog. 

- Exproprietary holding —Trees— Sale- 

ability ot. 

Trees whioh do not form part of an expro¬ 
prietary holding oaonot be sold in execution of 
a deoree. Trees lorming part of an exprrprie- 
tary holding can be sold. ( Tudball. J.) MOHAN 

Singh v. Lachman Das. 33 !.C. 707 = 

14 A LJ. 241. 

Legal Representative. 

- Legal representative not impleaded — 

Effect of. 

Where the holder of a deoree tor rent fails to 
implead the heirs of the reoorded tenant as 
parties to the exeoution proceedings, a sale of 
the holding in exeoution is invalid as against 
them and oannot afieot their interest. iQreaves 

and Panton, JJ.} abdul aziz v amir ali 

1923 Cal. 166. 

- >Legal representative— Decree against 

wrong person as legal representative. 

A deoree against a wrong person on record 
as legal representative of a deceased debtor 
represented by the right heir as guardian-ad- 
litem oould not be exeouted against the estate 
and the sale is invalid. ( Mookerjee and 
Beachcroft, JJ.) Bashi BnuSHAN Dari v. 
PELARAM MaNDAL, 18 0 L J 363 = 

21 1.0. 819 = 18 G.W.N. 173. 

Private Sale. 

- Private sale—Sale under order of 

Court. 

A sale held by the nominee of the parties to 
a ooneeut deoree on the order of the Court is a 
sale by the Court in exeoution. IMooktrjee 
and Cumming, JJ.) J. G. GAL8TAUN v. 
WOOME8H CHANDRA BANKRJEE. 

44 Oal. 789 = 39 1 C 850 =23 C L.J. 303. 

- Private sale—Mortgage — Date tor 

payment fixed—Usufructuary mortgage — 8ale. 

Where a due date is fixed for payment of the 
mortgage money in a mortgage-doed, the 
mortgage is not a pure usufructuary mortgage 
and the mortgagee is entitled to sell immedi¬ 
ately after the due date has passed even though 
ho still remains in possession of the property. 
(CouUs and Boss, JJ.) Jag 8AHU v Must, 
Ram 8akhi Kder IP 39» = 

3 P.L.T. 332 = (1922) Pat 58 = 1222 P 167. 

Rights of Purchaser. 

-Rigftfs of purchaser—Title of, when 

complete. 

8emble. —A purohaser at an auotion sale of 
immoveable property gets the right to have a 
oonveyanoe of the property but no aotnal title 
to the property! f Lord Dunedin I JAGGANNATH 
Prasad bingh v. Abdullah. 45 oal 9"9 - 
45 I. A 97 = 18 A L J 5 6 = 5 Pat L W 83- 
(1918 M W N. 40* = 22 G.W N. 8*1 = 
:8 L.W. 163-24 M L.T 62 -28 0 L J 192 = 

20 Bom. L.R 851-49 I C. 770 = 

80 M.L.J 46 (P.0 ). 


EXEOUTION SALE-RIghts of purchaser. 

- Rights of pur chaser — 8 ale proclama¬ 
tion — Mistake as to judgment-debtor's share — 
Auction-purchaser if entitled to relief . 

A mistake, in a sale proclamation, as to the 
judgment debtor’s share in the property eold 
does not give any right by itself to the auotion- 
purohaser in tbe absence of any intentional 
misrepresentation by or on behalf of the deoree- 
holder. ( Rafique and Rives, JJ.) BaIJNATH 
Prasad v. Narendra Bahadur Pal 

19 A.L J. 147 = 61 I.G. 74 = 
3 U P L K. (All ) 82. 

- Rights of purchaser — Equity of 

redemption. 

A exeouted a mortgage to B in 1898. C 
obtained a deoree against. A, in exeoution of 
whioh he attaohed tho equity of redemption of 
A in 1907 and purohased it in 1911. After the 
attachment, and before 1911, B brought a suit 
on his mortgage of 1898 and obtained a com¬ 
promise deoree. C sued to redeem the mort¬ 
gage. Held, that C was liable to pay tbe full 
amount speoified in the compromise deoree 
and not merely the amount of the original 
mortgage in favour ot B. An attachment of 
property does not confer any interest in it. 
It merely operates to keep the property in the 
custody of the law until suoh time as a sale 
can be had to satisfy the deoree in pursuance 
of whioh the attaobment was issued. ( Richards, 
O.J. and Piggott, J.) Bharat INDU v Gobar- 
dhan Das. 2i 1.0. 901. 

- Rights of purchaser—Undivided share 

—Possesston — Suit for — Right of decree-holder 
to get judgment-debtor's share. 

A got a deoree against B and brought to sale 
his one-sixth share. B meanwhile sued C and 
others for partition and got a deoree that he 
should be given a one-sixth share on paying a 
certain sum whioh he ne^looted to pay and his 
deoree remained unexeoutad. A brought to 
sale and purohased B’s one-sixth share by 
paying the money to be paid by U to others 
into Ccurt and obtained possession. C sued 
(or declaration of the right and that A was not 
entitled to possession by virtue of bis purohase. 
Held, that A was not entitled to separate posses¬ 
sion of any speoifio portion of the house by 
virtue only of bis purohase at tho exeoution 
sale as what passed to him was only tbe right, 
title and interest of B in an undivided one- 
sixth share. [Chamier and Piggott, JJ). RAM 
DULARI V. BALAKRAM. 37 All. 120 = 

27 I 0. 696 = 13 A.L.J 109. 

- Rights of purchaser — Equity of 

redemption. 

A purohaser at an auotion sale of the equity 
of redemption is entitled to plead that the 
stipulation as to interest is hard and unoon- 
8oiooable. f Bannerji and Griffin, JJ.) Bbi 
Chand v. Niadar Singh. 10 10.14 = 

8 A.L J. 407. 

- Rights of purchaser—Where property 

outside a suit was included in a decree by 
mistake. 
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EXECUTION SALE—Rights of purchaser. 

A suit to recover the same from the auotion- 
purohaser wifi not lie UDless the sale itself is 
deolared a nullity by a Court. ( Maclecd , 
C.J. and Coyajee, J,) N*OBHATT& TlMMAN 
Bhatta v NaO*PPa Subbayya. 

24 Bora. L R. 421 = 46 B 914 = 1923 Bom. 62. 

Rights of purchaser — Decree for 
arrears of rent—Title acquired—Not a new 
tenancy. 

A purohaser in an execution sale for arrears 
of rent acquires not only the right, title aod 
interest of the judgment-deb6or but the tenure 
itself passes to him. I Woodroffe and Walmsley, 
JJ.) Jnanendra Mohan v . Umrsh Chan¬ 
dra. 23 C W.N. 983 = 1923 Cal 34*. 

- R'ghts of purchaser—If subject to equi¬ 
ties. 

Where the rights of landlord and tenant res¬ 
pecting abatement of rent had been settled by 
a compromise deoree, an auotion purohaser of 
the tenure at a sale for arrears of rent is bound 
by the same. {Hookerjee, Ntwbould and Pear¬ 
son, JJ.) Udai Kumar Das v. Katyaini 
DEBI. 33 C L.J. 292 = 49 G. 943 = 

1922 Cal. 87 

- Rights of purchaser—Accretion taking 

place before execution sale — Effect. 

Where in a suit by the plaintiff for deolara* 
tion of title to certain lands alleging that they 
had acoreted to the ryot • gamai lands which he 
had purchased at an execution sale it was found 
that the lands bad reformed long before the 
purobase. Held , that tbe plaintiff was not 
entitled to tbe deoree prayed for. {Chittv and 
8milher. JJ.) KRISHNA GOPAL BHOWMIK 
v. Hem Chandra Bairagi. 48 1 0. 908 

- Rights of purchasers —Bona fide pur¬ 
chasers—Protection to. 

Courts will as far as possible proteot innooent 
purchasers from the oonsequenoes of irregular¬ 
ities and defects of procedure at suoh sale for 
the reason that strangers are to prescribe that 
proceedings are regular ; but such help oannot 
be extended where the Executing court has no 
inherent jurisdiction. {Spencer and Devadoss. 
JJ.) Maharaja of Jeypore v. Raja 
Lakshminarasimma Garu. 

18 L.W. 7*7 = 1921 Mad. 144. 

- Rights of purchaser—Property sold 

clearly identified but inaccurately described in 
documents relating to sale—Effect. 

A mortgage deed described the land comprised 
in it as "Nauja66”; and the land was so 
described in tho deoree passed in a suit upon 
the mortgage, the notice of sale in execution of 
that decree aod in the certificate of sale. The 
land was in faot punja and not nunja ; but 
there was no other No. 65 in that village. 
Held, that the word " NuDja ” in the mortgage 
deed, in tbe deoree and in the documents 
relating to the execution sale, was merely an 
inaoourate description of the property described 
as No. 56 and thus identified, and that the 
execution sale was valid and conveyed a good 


EXECUTION SALE—Rights of purchaser* 

title to the purchaser, ( Schwabe, C.J. and 
Wallace. J.) VENKATARAMA AIYARv.EDU* 
MABAI Naioker. 44 M L.J 397 = 

17 L.W 402 = (192L M W N 2i7=» 
32 M.L.T. (H 0.) 246 = 1923 Mad. 442 (2). 

- Rights of purchaser—Mortgage decree. 

The interest of a purohaser at a sale held in 
exeoution of a mortgage deoree is certainly 
more than merely the interest of the judgment-- 
debtor. lAyling and Venkntasubba Rao, JJ.) 
Tanjore Palace Estate by its receiver 
Bundaram aiyar v. Thiyagaraja Pillai. 

1923 Mad. 101) (2). 

- Rights of purchaser— Ownership when 

changes. 

Unless an auotion sale is oonfirmed, owner¬ 
ship does not pass. ( Wallis. C.J. and Oldfield, J.)' 

Narasingerji V. Panuganti. 

(1921) M.W.N. 519. 

- Rights of purchaser—Sale subject to 

incumbrance. 

On the sale of the property subjeot to 
enoumbranoes the vendor gets the price of hie 
interest, whatever it may be, whether the 
prio6 settled by private bargain or determined, 
by public competition together with an indem* 
nity against the enoumbranoes affecting tbe 
land. The oontraot of indemnity may be. 
express or implied. If tbe purchaser covenants 
with tbe vendor to pay the enoumbranoes it is 
still nothing more than a oontraot of indemnity* 
The purohaser tabes the property subj.'Ot to 
burden attaohed to it. If the enoumbranoes 
turn out to be invalid, the vendor baa nothing 
to complain of. He has got wbat he bargained 
for His indemnity is complete. He cannot 
pick up the burthen of which tbe land is relie¬ 
ved and seize it a9 is own property. The notion 
that after tbe oompletioo of the sale, tbe 
purchaser is in some way a trustee for tbe 
vendor of the amount by whioh the existence 
or supposed existence of enoumbranoes, bad led 
to a diminution of tbe prioe and liable, there¬ 
fore, to aooount to the vendor for anything 
that remains of that amount after the encum¬ 
brances are satisfied or disposed of. is without 
foundation. After the purchase is oompleied 
the judgment-debtor has no olaim to partici¬ 
pate in any benefit whioh the purohaser may 
derive from his purobase by reason of the. 
inoumbrance being lees onerous than it was 
stated to be. ( Kotwal and Prideaux, A J. Ob y 
Mitsui Busan Kaisha, ltd. v padamraj 
FULCHAND. 6N.LJ 2i7= 1931 Nag- 219. 

-flights of purchase »— Property purchas¬ 
ed subject to encumbrance—Effect of. 

Where a purohaser at an execution sale buys 
the property wbioh is encumbered, he must 
be deemed to aooept the burden of the encum¬ 
brance and oannot thereafter esoape from it 
merely because his purobase has not been 
profitable, 91 M. 439 ; 40 B. 646. Ref. to. 

(Ballifax , A J.O.) PaNDUBANO t> ^a^aJaN. 

76 1.0. 615=6 N.L J. 
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EXECUTION 8 ALE—Rights of purchaser. i 

- Rights of purchaser—Alienee pendente 

lite— Mortgaged property—Simple mortgage — 
Stranger purchaser from mortgagor pending 
suit on mortgage, 

Where a simple mortgagee gets a decree for 
sale of the mortgaged properly and purohases 
the property himself, a stranger purobasing 
part of the property from the mortgagor while 
the suit of the mortgagee against him is pend¬ 
ing. is not oompetent to raise tbe plea of 
adverse possession against tbe mortgagee as be, 
the stranger purohaser, is only a representative 
of the mortgagor (Kanhaiya Lai, A.J C ) 
MAHESH BaKHSH 8INGH V. M'NOHAR LAL 

33 I.Q. 667 = 18 0 C 339. 

- Rights of purchaser—Mortgage decree. 

An auotion purohaser in exeoution of a 
decree for sale on a mortgage purobases tbe 
rights of the mortgagors as they exist on ihe 
date of the mortgage, and the rights of the 
deoree-holder qua the property sold as they 
exist on the date of sale. ( Piggotl , J.O. and 
Kanhaiya Lai, A.J.O.) 80 HAN Lad v. Jot 
Singh. 20 I C. 489 = 16 0.0. 148 

- Rights of purchaser—Purchaser sub¬ 
ject to mortgage and purchase not subject to a 
mortgage but with notice—Distinction—Pur¬ 
chaser's rights. 

A distinction is to be drawn between the 
oaso of an auotion-purohaser who buys pro¬ 
perty not subjeot to a mortgage but with notioe 
and the oaee where he buys property deolared 
subjeot to prior mortgages. In ihe former oase, 
the auction-purchaser does not acquire any 
greater rights than that of redeeming the mort- 
gage; in the latter, the Court does not deoide 
whether the mortgage subsists or not ; if there 
is a mortgage, the purohaser has to redeem it; 
if not, he acquires the property free from 
liability. The former is provided for by 8 383 
of the old Code. (O, 31, R. 63. O.P.O.) aod tbe 
latter by 8. 387 (O. 31, R. 66) 37 A. 97 ; >6 

M. 307 ; 18 R. 176 ; 34 A. 418. Foil. { Lindsay , 
A J.O.) Ramkumab v. Dwarka Prasad. 

13 I.G. 5 = 130 0 311 

- Rights of purchaser —Crops on the 

land—Deliviry of possession. 

Tbe sale of a plot of land in exeoution of a 
decree would pass to the purohaser the orops 
growing on the land unless they had been ex¬ 
empted from the sale by notification. (Boss, J ) 
Dhobi Roy v. Mahadeo Singh. 

4 Pat. L.T. 318 = 1 Pat. L.R. 269 = 

1923 P 399. 

- Rights of purchaser—Slate of the law. 

The rights of the parties at the time of the 
sale are fixed with referonoe to the state of the 
law at that time and any iub^equent interpre¬ 
tation will not operate to afleot tbe result. 
(Mullick and Jwala Prasad, JJ.) JadaB Lad 
SINGH ti. DEBI LAL SINGH 

3 Pat. L W. 149 = 2 Pat. L J. 725 = 
42 1.0. 399 = 1919 Pat. 430. 


EXECUTION SALE —Betting aside. 

-— Rights of purchaser — Irregularity — 

Bona fide purchaser for value. 

Only an inneoenfc purchaser for value, who 
ig not a p*rty to aoy fraud, oan claim the 
benefit of a purchase in bad or irregular execu¬ 
tion proceedings. 14 0. 18 ; 16 C, 557, Ref. 
(Roe and Jwala Prasad, JJ.) RAM KHELa- 
WAN PaNDE v. A8GAR ALI. 36 1.0. 681. 


Sale Certificate. 

- Sale certificate—Particulars in, if can 

be corrected. 

The particulars given in a eale oertifioate 
oannot be oorreoted by reference to the bound¬ 
aries given in the plaint. (Chiity and 
Smither, JJ.) KRISHNA GOPAL BHOWMIK v. 

Hem Chandra Bairaoi. 46 i.c. 908. 


- Sale certificate—R<venue sale— Princi¬ 
ple applicable to revenue sale tn which salt rerfi* 
ficale ts not tiile deed of purchaser. 


Quaere .—Whether the principles applicable 
to a sale under O.P Code. 1908, are also appli¬ 
cable to a revenue sale in which the sale oertifi¬ 
oate is not tbe title-deed of the purohaser. 
(Chapman. Mullick and Atkinson, JJ.) 
M'Hant Krishna Dayab Gib v. Bayed 

ABDUL GAFFUB 3 Pat LJ 402 = 

min = 9 Hat L W. 229. 


Sale Subjeot to Incumbrance. 

See O.P.O., O. 31, RR. 63, 66. 

Setting aside. 

- Setting aside— Grounds — Omission 

to comply wnh statute — L*egular decree — Objec¬ 
tion to sale — Suit to tel asiae sale O.P • Code, 

S. <n — Bar, 

In a mortgage suit for sale the deoree did 
not oomply with the provisoes of 8. 88 of the 

T, P. Aot as no day was fixed by Court on 
wbiob payment might be made within six 
months from the date of declaring in Court the 
amount due. In exeoution of the deoree the 
mortgaged properties were attaohed, sold and 
purchased with tbe permissison of the Court 
by toe mortgage deoree holder Tbe eale 
was duly ooofirmed, The sons of tbe mortgagor 
who bad been parties to the suit and the 
exeoution proceedings under tbe deoree brought 
tbe present suits to redeem tbe mortgage. 
Reid, that the deoree was intended to be 
made in compliance wiib the Aot, aod, whether 
or not its provisions were oomplied with, the 
property aud all the right, title and interest of 
tbe defendant were in fact sold in exeoution 
of a deoree of Court wbiob bad jurisdiction to 
entertain a suit in whioh the deoree was made 
and that the mortgagor (plaintiff) lost all right 
to redeem. The question now raised oould have 
been raised before the eale was confirmed and if 
so raised, would have been determined by tha 
Court exeouting tbe deoree, and tha present. 
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EXECUTION 8ALE- Setting aside. 

BUit was barred by S. 244, C.P.C., 1882 (8. 47 
C. P. C.). (Sir John Edge.) GANAPATHY 
MODililAB V. Kbishnama Chabiab 

41 Mad. 404-49 I.A. 54 = 23 M L.T. 1S8 = 

27 U.L.J 3b7 = 84 M.LJ. 463 = 
4 Pat. L W. 310 = «19 1 8) M.W N. 810 = 
22 C.W N 558=16 A L.J. 353 = 
20 Bora. L.R. 680 = 44 I C 855 = 

8 L W. 427 (P C.). 

[Affirming 24 1. 0 ." 187 = 27 M.L.J. 213 ] 

; Setting aside — Grounds—Decree erro¬ 
neous in law—Sale in execution. 

A sale in exeoution of a deoree passed by a 
Court with jurisdiction does net become a 
nullity merely because the Court in passing 
the deoree exeroised its juriediotion wrongly. 
Th6 remedy of the aggrieved party wai to have 
appealed against the deoree or order. Where 
therefore a mortgagee purchases the equity of 
redemption in exeoution of an order under 
8. 693 of ihe C P. Code of 1892 (8. 144 new 
Code) against the mortgagor, the sale is valid 
and the mortgagor’s right of redemption is 
extinguished. iMr. Ameer 4fi.) Prabhu 
Dayalu Kalyan D*s. 39 All. 103 = 

43 1 A. 43 = 20 C.W N. 423 = 10 RA.L.T. 206 = 
(1916) 1 M W N. 234 = 3 L W. 293 = 
23 C L J 411 = 33 1 C 608 = 
18 Bom L.R 882 (P C.) 

” —Setting aside — Grounds—Non-compli¬ 

ance with O. al, R. 22 of the C P. Code. 

A judgment debtor beoame insolvent pending 
an attachment and bis properties vested in the 
Offioial Assignee. A 6ale was h)ld in exsou- 
tiou without notioe of exeoution to the 
Offioial Assignee who had been brought on 
reoord as representative. Held, that the sale 
was void I Lord Parker.) RaQHUNath Das 
v. 8DNDAB Das Khetbi. 42 Cal 72 = 

18 C.W N. 1058= 1 L W 667 = 
27 M L J 150 = 16 M L.T. 353 = 
(1014) M.W.N.747 16 Bora. L R 814 = 

20 0 L J 555 -13 A L J 154 = 
24 1 C 304 * 41 I A. 251 (P.C.). 

[Reversing 13 I.C. 288 ] 

■ “ — Setting aside — Quit— Fraud — Mis¬ 

representation by judgment-debtor's pleader — 
Auction purchaser not responsible. 

In a suit to set asido au execution sale on 
the ground of fraud and misrepresentation by 
the judgment-debtor's pleader that he was going 
to apply for an adjournment of sale and the 
consequent omission of bidders to be present 
and bid at the sale, held, that there was no 
fraud, and even if the alleged representation of 
the judgment-debtor’s pleader be true, the 
auotion-purohaser was not responsible. There 
was not suffioient ground for setting aside a 
sale cooQrmed by the Court after prompt looal 
inquiry and for inflicting on the auotion- 
purohaser a forfeiture of the considerable 
purchase-money paid by him out of his own 


EXEOUTION SALE —Setting aside. 

funds, (Lord Robson) BlSHAN CHAND t>. 
Bijoy 3INGH. 19 0 W.N. 648 = 8 A.L J 337 = 

13 C L.J. 5'8 = 13 Bora. L R 410 = 

(19111 2 M W N. 418 = 21 M L.J 652 = 
11 I.C. 399 = 10 M L T. 335 (P.Q.). 

Setting aside — Bundelkhand Land 
Alienation Act—Obection to sale—Sale held 
and confirmed—Effect of. 

An objection in an exeoution case, to the 
efleot that properties could not be sold under 
the Bundelkhand Land Alienation Aot, was 
dismissed in default and the property was sold 
and the sale was confirmed. This order was 
6et aside on appeal and the case was remanded 
by the appellate Court, and the effect of this 
was to revise the objection, which, if upheld, 
would render the sale and confirmation void a 9 
contrary to the Aot ( Sulaimon , J ) SATDHAB 

v. Ram Chandba. L R 4 A. 167 (0lv.) = 
21 A L.J. 917=43 All 133 = 1924 A. 201. 

Setting aside—Order by appellate court 
—Possession taken by purchaser —Resale. 

A decree for sale was passed on three 
mortgages in one suit and in exeoution all the 
properties were sold in one lot and purchased 
by the deoree-holder himself. Subsequently 
on an appeal by a representative of the 
judgment-debtor the High Court set aside the 
sale and direoted a resale of the properties in 
three lots. Held, that the deoree-holder 
purchaser oould not apply to get possession of 
the properties purchased by him without 
applying for a resale of the properties 
separately, i Walsh and Ryves, JJ.) HARBANS 
Nath Tewabi v achbaj Nath 

8 U P L.R. (A.) 52 = |1922) All. 375. 

Setting aside—Irregularity in proce¬ 
dure—Ancestral property sold as non ancestral 
property-Effect of. 

Where auoestral property is 6old as non* 
ancestral, a suit by judgment-debtor to set aside 
the court s\le on account of that irregularity 
will not lie. ( Piggott and Walsh, JJ.) 
BHATELLY OHUNNI Lab V CHAKKERPAN. 

LR 3 A 167 = 44 A. 330 = 20 A L J 281 = 

1922 A. 66. 

- Setting aside—Sale o/ ancestral pro¬ 
perty. 

A sale of anoestral property by a oivil Court 
is not void in law. (Smart and Ryves. JJ.) 

Dilipnarain Singh v. sarmaoti bibi. 

17 AL J. 062 = 67 I.C. 931 = 42 A. 58. 

— Selling aside—Sale after postponement 
by Court. 

A sale in exeoution after an order of 
postponement by Court is void, though the 
officer conducting it was not aware of the 
order, i Qokul Prosad , J.) BRAHM 8INGH v. 
BHANDU. 62 I.C. 687 = 19 A L.J. 228. 

- Setting aside—Purchase by decree- 

holder—Application by judgment-debtor with 
consent of decree-holder. 

In execution of a deoree oerlain property 
belonging to the judgment-debtor and the 
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EXECUTION SALE—Setting ailde. 

decree-holders lone of whom was also the 
purohaBer) was sold aod the judgment-debtor 
by mutual oousent applied to get the sale set 
aside on the ground of iuadtquaoy of prioe. 
Held , that the Court had power to set aside 
the sale as there was no opposition on the 
part of the deoree-holdecs or the purchaser. 

(Richards, 0. J. and Tuiball, J ) Mahomed 
abdul Rashid ali Khan v Budh sen. 

47 I 0 889 = 16 A.L J. 7tO 

- Setting aside. 

When the auotion-purchaser discovers that 
the judgment-debtor had no saleable interest 
must apply for setting aside the sale under 
R. 91, before he oan get refund of the purohase- 
money. ( Macleod, C. J. and Coyajei, J.) 
Balwant Ranganath v Bala Malu. 

24 Bora. LR. 303 = 46 B. 833 = 1922 B. 209. 

- Setting aside—Right to refund of pur- 

chase-money. 

Where an execution sale is set aside as void 
the purchaser is entitled to a refund of the 
amount of the purchase-money with interest. 
(Batchelor and Ran, J J.) Premraj v. Javar- 
MALL. 18 I.C. 381= 19 Bora. L R. 41. 

- —Setting aside—Nullity and irregular¬ 
ly —D istinction — Test . 

It oannot be maintained on principle that 
because a sale ba9 been hold in oontravention 
of a statutory provision, it must necessarily be 
null and void. An irregularity is a deviation 
from a rule of law whioh does not take away 
tho foundation or authority for the proceeding; 
whereas a nuliitv is a prooeeding that is taken 
without any foundation or is so essentially 
defective as to be of no avail or effeot, One 
teat is to see if the party can waive the objec¬ 
tion. If he oan, it is an irregularity ; if not, a 
nullity. A provision b»sed on grounds of 
publio policy oaonot be waived ; but if it is for 
the benefit of the individual he oan. ( Mookerjee 
and Ohotener, JJ.) Rajani Kanta Ghorb v. 
0HBIKH RAHAMAN GaZI. 27 G W N. 738 = 

37 C L J 4*7 = 1921 0. 408 

- Setting aside— F> aud — Plea of pur¬ 
chaser with mt notice —When a bar lo applica¬ 
tion. 

If a deoree is obtained by fraud, the execution 
sale oan be set aside if the faota of the oases 
show that the person agreed has the balanoe of 
equity in his favour as against the deoree* 
holder and purchaser. Thus a purchaser 
without notioe is proteotod the value of equity 
being in bis favour and the applioation to set 
aside the sale will not be entertained. (Mno- 
ketjee and Rankin, JJ ) BISB.rwar GH08E 
V. PANOHOURI GH08E. 37 C.L.J. 14fl - 

27 G.W.N. 987 = 1923 0. 938 

- Setting aside— Fraud— Ex parte decree 

—Stranger purchaser. 

An execution sale ought not to be set aside 
merely beoauee the salo was held in execution 
of an ex parte decree obtained by fraud where 
the purohaser is a stranger who was no party 
'to the fraud and was not aware of it at the 

Vol, III—40 


EXECUTION SALE—Betting aside. 

time ol paying the purohase-money. (Ttunon 
and Buckland, JJ.) GOPAL PORaI v. SWARNA 
BEWA- 64 I 0. 611. 

- Setting aside—Fraud and collusion — 

Rent sale—Decree against heirs of original 
unant — Unregistered transferee. 

P. who held a mourazi mokurari jote be¬ 
queathed it to the plaintiff. Plaintiff’s name 
not haviDg been registered in the landlord’s 
bocks, the landlord, though aware of the 
bequest in plaint.ff’s favour sued P’d heirs for 
reDt, got a oollusive deoree aod in execution 
thereof sold the jote. Held, that tho plaintiff’s 
right to tho j ite was not extinguished by the 
rent sale. (Chitty and Smither, JJ.) JaOADISH 

Chander Deo Dhabel Deb v. sridam 
MaHATA. 44 I C 20. 

- Settinq aside — Fraud—Decree im¬ 
peached. 

A fraudulent deoree must be set aside within 
three years of the knowledge of fraud. Where 
this is not done in time, the sale in exeoution 
thereof oannot bo set aside. ( Mookerjee and 
Richardson, JJ ) R <JKUMAR BaRKAL v. Raja- 
KUMAR Mali. 33 1.0 767 = 20 CW.N 639. 

- Setting aside —A uc lion-purchasers — 
Some appealing against order sotting aside sale, 
effect of, as regards auction purchasers not 
appealing 

If the appellate Court reverses the order of 
the first Court setting aside the sale on an 
appeal preferred by one of the auctiou-puroha- 
Eers at an execution sale, toe order of the first 
Court does not stand even against other 
auction-purchasers who did not appeal (Shar- 
fuddtn and Chapman, JJ.) TULSI RAUT v. 
NaBI BUX. 82 I.C. 193. 

- Setting aside—Grounds for—Events 

happening after institution of suit, if can be 
taken notice of. 

An execution sale oan be set aside even on 
grounds not present when an applioation for 
the same was made, and for this purpose the 
Court oan take notioe of events whioh have 
happened sinoe the institution of a proceedings 
with a view to do oomplete justice to the 
parties. (Mookerjee and Chatter jee, JJ.) 
abdul Rahman v. Barafat ali. 

22 C L J. 412 = 81 I.C. 896 = 20 C.W N. 667. 

■ -Setting aside—Grounds —Decree bar¬ 
red. 

A judgment-dobtor seeking to set aside a 
sale oannot succeed on tho ground that tho 
applioation for exeoution was time barred. 

(Camduff and Beachcrolt, JJ ) KAMAR-UD- 
din v, Manmatha Nath Manna. 

19 I.C 377. 

- Setting aside—Effect of confirmation, 

A sale confirmed in favour of an auction-pur¬ 
chaser is not liable to be set aside in 
proceedings to whioh auotion-purohaaer is not 
a party. (Stephen and Richardson, JJ.) 
Konnormal Oswal v. Nabin Chandra 
DA8. 18 I.C. 228. 
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EXECUTION 3ALE — Setting aslie,* 

Setting aside—No notice to auction- 
purchaser—Appe ll. 

Ad appeal lies from an order setting aside 
execution sale without notice to the auction* 
purchaser at the instance of the auotion- 
purohaser. (Srott-Smith, J.) GUL BANO v. 

Muhammed Zakar Khan. 3 Lah L J 463 

J —Setting aside—Inherent power— Abuse 
of the process of Court— Suppression of facts — 
Leave to bid — Mattel s to be considered in 
granting leave. 

The Court has inherent power to refuse to 
oonfirm an execution sale if it ie satisfied that 
it it was misled either in giving leave to b:d or 
in fixing the real prioe. The Court will not 
however exercise the inherent power unlees it 
has had all the faots fully before it and is 
satisfied that it has been misled. In order to 
show that the Court has been misled, it is 
Deoessary to show either aotual misstatements 
to the Court or non-disolosure to the 
Court of relevant faots unknown to the Court 
and which there was a duty to bring before the 
Court. 23 Mad. 217, followed. On an applica¬ 
tion for leave to bid the main question for the 
Court to consider is whether it is to the 
advantage of every one concerned in order to 
obtain the highest price that the plaintiff 
should be allowed to bid or not. In this oase 
their Lordships set aside an execution sale by 
reason of the deliberate suppression by the 
decree-holder io his affidavit before the 
Registrar on the Original 8ide of the faots that 
the properties were put to auotion before and 
that the Court had fixed a very muoh higher 
reserve price and that a bid for a muoh larger 
amount was not accepted. (Schwabe , C J- and 
Wallace, J.) Raohavachariar v. Muru- 
OESA Mudali 46 Mad 5«3 = 44MLJ 68T = 

(1623) M W N. 321=32 M L T H O.j 2h8 = 

17 L.W. 730 —1923 Mad. 635. 

- —Setting aside—Partus, 

A purchaser at a sale held ia execution of a 
decree wbioh he subsequently sought to be 
amended is a Deoessary party to the application 
for its amendment on the general principle 
that persons, whom it is desired to bind by 
proceedings oan and must be impleaded 
in them and the order allowing the amend¬ 
ment is not binding on him, if they are uot so 
impleaded. ( O'dfield and Rnmesam, JJ.) 
NARAYANA AYYaR« Biy*ri BlVI 

16 L W. 623=32 M L T H C ) 98 = 
43 M L J. 899 = 11922) M W-N 731 = 

1923 Mad. 57. 

■Setting aside—Major defendant treated 
as minor—Knowltdge of proceed ngs — Estoppel . 

One of the defts. who where the judgment- 
debtors under a decree attained majority after 
the date of the deoree and before proceedings 
in exeoution for sale of the property were taken- 
He was nevertheless represented on the r&oord 
as a minor and the sale was held with him 
on the record as a minor. Oa an application by 
him to set aside the sale on that ground, held 
that the fact that he knew of the proceedings 


EXECUTION SALE—-Setting aside, 

throughout afforded an answer to the objeotion,. 
even though the deoree-holder was aware of his 
majority. 21 M. 167 ; 6 L.W. 272 ; 39 M. 1031,- 
Foil. (Otdfield and Venkatasubba Rao , JJ.) 
Radhakrishnaswami NAIDU t> ANNaMALAI 
Chettiar. 43 M L J 92 = 

81 M.L T. 122 (H 0.) = 15 L.W. 643 = 
(1922 1 M.W.N. 655 = 1922 Mad 301. 

-- Setting aside—Grounds for — Impeach¬ 
ing collaterally. 

The mere faot that the Court ordering the 
sale bad notioe of an attaobment by the superior 
Court does not oust the jurisdiction of the 
former Court aod the sale cannot be treated 
as a nullity. A sale iD oontravention of 6. 63 
(1), O.P.C , is not null and void but merely 
irregular. The title of a purchaser at a judicial 
sale, not himself in fault, oannot be impaired 
at law or in equity by showing any mere error 
or irregularity in the proceedings. Errors and 
irregularities must be oorreoted by a direot 
proceeding. If not so oorreoted, they oanDOt 
be made available by way of collateral attaok 
on the purchaser’s title. There oaDOOt be a 
oollateral impeaobment of a judicial sale And a 
direot impoaohment is possible only to the 
parties to the proceedings or those interest¬ 
ed therein. 4 A. 359, Not Foil,; 18 B. 458 ; 22 
M. 295, Foil. (Srinivasa Aiytngar, J.) 

Narayanan Nambudri Pad d. Tawker J. 
MEG4JI8EIT. 32 I.G. 927 

- Setting aside — Parties—Separate suit 

in a different Court to impeach whether lies. 

The validity of a duly confirmed Court sale 
oan be questioned in a subsequent suit in a 
different Court only if all the parties interested 
therein Are represented. 1 Aylxnq and Spencer, 
JJ.) 8WAMI ROWAPPA v Kupposawmy 
AIYENGAB. 10 M L T 210-12 10 130 = 

(19111 2 M W N 312. 

- Setting aside—Absence of attachments 

A sale does not beoome null and void merely 
by reason of the absence of an attaobment, 
which is intended for the protection of the 
deoree-holder and to take the property out of 
the disposition of the j j igment-debtor. ( Haiti - 
fax, A.J.O.) H4Rir,Ar, v. Narayan. 

4 N L J 118 = 18 Nag L R 152 = 

1922 Nag. 267.- 

■ -— Selling aside —Suit against two sets of 
defendants. 

Where the suit was brought against both sets 
of defendants if the plaintiff was wrongly given 
possession contrary to the deoree, it was open 
to either of them to apply for restitution. 
(Daniels, J.O.) DOBI LALv. MT. -Tamaga 

1923 Oadh 16. 

- Setting aside. 

Acquiescence in sale without objection 
operates as an estoppel. (Lyle, 4.J.C.) ABDUL 

RAzak v. Muhammad Hajjam. 

9 O.L.J 131 = 1922 Oadh 11- 
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EXECUTION SALE—Setting aside. 

- Setting aside — Order of refusal — 

Appeal. 

An order refusing to set aside a sale or to 
allow restitution can be appealed against as a 
deoree. (Ptggotl, J.C. and Kanhaiya La 1 , 
A.J.O.) Nawab Nuzhat-ud daula abbas 
Husain Khan v. Nawab Dilband Begam. 

21 1.0. 970=16 0 0 229. 

- Setting aside — Grounds— Sanction — 

Absence of. 

After every attachment of a share in a 
mauta. a fresh sanotion should be obtained 
from Government to the sale of the property 
attaohed. Where a certain share in a mauza 
was attaohed but a larger share was put up to 
sale and sold. It was held that the sale 
was invalid and henoe it oannot be upheld 
even to the extent of the share aotually atta¬ 
ched. {Lindsay, J.C.) GAYA Prasad SINGH 
v. MI8RA SINGH. 13 1.0. 780 = 16 0.0, 81. 

- Setting aside—Sanction of Government 

for sale of ancestral property given after sale, 
if sufficient. 

Sanotion of Government for the sale of 
ancestral property, given after the sale is not 
sufficient to validate the same. (Chamier, 

J C.) Muhammad ahmed v. Prag Narain. 

11 1.0.849 = 14 0 0.113. 

-- 8etting aside—Sale within 30 days of 

proclamation is not void, 

A sale held within 30 days of the proclama¬ 
tion is not void but such an order is only a 
material irregularity. (Miller and Mullxck, 
JJ.) WAZIR NARAYAN V. BHIKHARI RAM 

(1622 Pat. 321 = 3 Pal. L T. 631 = 

4 U.P.L.R.(Pat) 100 = 1923 P. 49. 

- Setting aside—Sale in defiance of in¬ 
junction—Effect of. 

The Distriot Court in exeoution of a deoree 
fixed a dato for the sale of certain properties 
Before that date the olaimant instituted a suit 
in the Sub Court and obtained an injunction 
restraining the deoree-holder from selling the 
property. The Distriot Court refused to stay 
tho sale whereupon the sale was hold and the 
purohase-money paid into Court. On an 
application to set aside the sale, held by the 
High Court that though the Distriot Court 
was not personally bound by tho order of 
injunction, yet it should in the exeroise of its 
inherent power have directed stay of the sale 
having regard to the faot that the deoree 
holder was restrained by iojunotion from 
executing the deoree. In the result the sale 
wae set aside and the money deposited in Court 
was refunded to the purohaser. {Miller, 0 J. 

and Mullirk, J.) Mahabaj Bahadur Singh 
v. a. H. Forbes. (19^2 Pat. 229 = 

8 P.L.T. 648 = 1 P 662 = 

1922 P. 382. 

- 8etting aside—Fraud. 

Though a deoree is fraudulently obtained, 
the exeoution sale under it is not rendered void, 


EXECUTION 8ALE—Territorial Joriidlc: 
tion. 

0 

unlees the auotion-purcbaser was a party to 
tho fraud in the exeoution proceedings whioh 
vitiated the sale. (Jivala Prasad, J.) JAGAR- 
nath Prasad v. Bahurani. 62 I 0 394. 

Stranger Purchaser. 

Stranger purchaier — Decree-holders. 


The Court has a tender regard for honest 
purchasers at sales held in execution of its 
deorees though the sales may be afterwards 6et 
aside, where those purobaeers are not parties 
to the suit aDd the deoree has not been paBsed 
without jurisdiction. But the mere measure 
of protection is not extended to purchasers who 
are themselves the decree-holders nor to the 
purchasers from those deoree-holders purcha¬ 
sers. (Jenkins, OJ. and Chatterjee. JJ.> 
8atis Chandra Ghose v Rameswri dasi. 
22 C L.J. 409 = 31 1.0. 894 = 20 O.W.N. 669. 

Stranger purchaser— Irregularities in 


sale—Effect on auction purchaser 

A bona fide auotion-purobaeer need look, oply 
to the deoree and order of eale of the exeouting 
court and is not bound to inquire further into 
title. 80 long as the deoree remains valid, the 
prooeediDge taken under that deoree, so far as 
they affeot third parties in the same position as 
a bona fide auotion-purcbaser, oannot be impug¬ 
ned. 29 B. 436. 436 ; 10 A. 166 (P C.) Rel. (he 
Rcssiqnol and Campbell, JJ.) IND*R 8 aIN iv. 
PbaBHU LaL, 3 Lah. 88 = 1922 Lah 277. 

Stranger purchaser—Decree —Rever¬ 


sal of-Effect of sale. 

A bona fide purohaser who is not the deoree- 
bolder, or any person olatming through him. at 
an auotion sale iD execution ol a valid deoree 
acquires a valid title to the property'purohased 
by him aud is not aflioted by the subsequent 
reversal or modification of the decree 14 C. 18 : 
10 A 166 ; 26 C. 794 ; 37 0. 107 Foil. (Broadway 
and Martineau, JJ.) TAUA CHAND*. ABDUL 
AHAD. 

Territorial Jurisdiction. 

Territorial jurisdiction— Want of. 


Sale held by Court without territorial juris- 
diction ie void. Objection to defeot ol jurisdic¬ 
tion must be takon at the earliest opportunity 
in the Court of first inetanoe. (Mookerjee and 
Chotzner. JJ.) Mohan Cbakravarty v. 

MANINDRA CHANDRA ROY CBOUDHRY. 

27 C.W.N. 942 = 1923 0. 619. 

T< rritorial jurisdiction — Agency court 


if can sell property outside 

A oourt has no jurisdiction in exeoution of a 
deoree to sell property over whioh it had no 
territorial jurisdiction at the time it passed the 
order of sale. Thus an Agenoy Court has no 
right to sell the right to oolleot kaitubadi in 
villages situated beyoDd the limits of its terri¬ 
torial jurisdiction. (Spencer and Dtvadoss, 
jj.) Maharajah of Jeypobe v. Rajah 

LAKSHMINARA81MMA GABU. 

18 L.W 747-1924 M. 141. 
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EXECUTION SALE-Territorial Jurisdic¬ 
tion. 

- Territorial jurisdiction 

Where properties are tcansfetred by Govern¬ 
ment notification from the territorial jurisdic¬ 
tion of (he Court which passed the deotee it has 
no jurisdiction thereafter to attach or sell the 
property. If, however, the sale is held in exe¬ 
cution and confirmed, the judgment-debtor 
might be estopped if he sued to recover posses¬ 
sion. The auotiou puroha j er however is not 
estopped from doing so. (1883) 13 Q B D, 457. 
Foil ; 32 Cal. 909 Expl ; 35 Cal. 877 and 7 
C.L J. 644, Not Foil. Whatever may be the 
general position of an execution oreditor in 
regard to oases over which a Court has jurisdic¬ 
tion, the principle of estoppel should not be 
extended to oases where the judgment-debtor is 
sought to be affeoted by a rule of procedure 
relating to jurisdiction. tAbdur Rahim, O C J. 
and Seshagtri Aitar. J.) VEERAPPA CHETTY 
v. RaMASAMY ('HET'Ti 43 Mad 133 = 

37 M L J. 442-26 M L T 271 = 
53 I.C. 5/9 = 11 L W. 232. 

What passes under. 

- -What passes under. 

It is only the property attaohed that oan 
pass by the execution sale. If the deoree-holder 
attaches the wrong property by mistake, his 
remedy is to start with fresh execution pro 
ceedings. (Lord Moulton ) RAJA THAKUR 
BARMHA v. JlBAN RAM. 41 Gal 8K) = 

41 I.A 33=18 G.W N 313 = 
18 M L T 137 = 12 K L J. Ifc6 = 
19 C.L J 161=26 M L J 89 = 
(1914; M W N 118-21 I C. 938 = 
16 Bora. L K. i33 (P.O.). 

- What passes • under—Attachment and 

sale of property ot stranger. 

Attachment and sale of defendant’s property 
for decree against plaintiff is illegal and void 
and the sale is without jurisdiction. The 
purchaser gets no title. (Lord Macnaghltn J.) 
RaGHO PROSHVD V. Mew A EiAL. 

84 All 223 = 89 I A 61 = 11 M.L T. 193 = 
(1912/ M W.N 311 - 14 Bom. L R 2'2 = 
16 OWN 433 = 18 0 LJ 327 = 
9 A L J 401 = 19 I 0. 177 = 
22 M L J. 437 <P 0 ). 

-- —What passes under — Aopurtenances— 

Sale of sixteen annas Zemindars — Groves. 

Where iu execution of a mortgage decree 
the entire 16 annas zeraindari with all 
appurt6nanoes were sold and purohised by the 
plaintiff the sale is not exclusive of the shares 
in the groves. ( Richards , C.J. and Tudbill, J ) 
Hasan Ali Khan v azha Rul Husan. 

41 All. 48 = 48 I 0. 367=16 ALJ.900. 

--- What passes under — Sale of Zamin• 

dari rights—Buildings appurtenant to Zemin¬ 
dars. 

Where an inventory filed with the application 
lor execution ol a decree specified the Zimin* 
dari to be sold, but not the buildings situate 
•therein the sale passed the Zamindari only and 


EXECUTION SALE—What passes under. 

not the buildinga. 4 A. 381, 22 A. 168 ; Diet. 
(Knox and Rafique. J J.) 8 4KH\WAT 

alishah v. Muhammud Abdul Karim 
Khan. 38 All 59 = 31 I.C. 809 = 

13 A L J. 1098. 

- What passes under—Joint Hindu 

family— Decree against father —Son's interest 
when passes. 

In the abseooe of any objection by any 
member of the family when joint family pro¬ 
perty is put up for sale in execution of a decree 
against a managor it may be inferred that the 
intention was to pass the interest of all the 
members of the family in the property, though 
it may be open to other members of the family 
to dispute that intention and to satisfy the 
Oourt either that the alienation was not 
binding on them that the debt incurred by 
their father was not binding on them or any 
other ground that their interest in the joint 
family property had not passed to the auction- 
purchaser. 44 I.A. 1 Rel. ( Mocleod . 0.3 and 
Crump. J.) DADA JINAPPA v. YESU 9aKHOBA. 

28 Bom L R. 494 = 
192) Bora 450. 


- What passes under—Sale in lots — 

Realization of proceeds. 

Where property is sold in execution in 
several lots, the prooeeda are deemed as not 
realizad, until the entire amount of purchase- 
money in respoot of all the paroels is paid 
into Court. (Mookerjee, A.C J and Fletcher , 
J ) Barendra Nath Mitteb v Marten 
& CO. 62 I.C. 167 = 33 C.L.J. 7. 

- What passes under—Question of inten¬ 
tion—Impartible estate. 

Tbe question what the Court intended to sell 
and the purchaser intended to 'buy is a ques¬ 
tion of faot or rather of mixed law and faot 
and must be decided on evidence, e.g. the 
character of the debt, the frame of the suit, 
the judgment and decree, the terms of the 
sale proclamation, the adequaoy of the prioe, 
the law at the time of the sale, eto. (Miller 
and Abdur Rahim, 33.) 80 M*SUNDARa ti. 
MUBUGAPPA. 3^ Mad. 328 = 

^1913) M.W N 86 = 12 M.L T 8/1 = 
181 0 49 = 23 M.L.J. 638. 


- Whit passes under— Mixed question of 

z cl and hw. 

In an execution sale what the Court intend- 
3 to sell and what the purchaser understood 
e bought is a mixed question of law and faot. 
tow the parties themselves viewed it. at the 
me, is of much greater value than evidence 
roourabie some twenty years after the trans¬ 
lation. In determining what the Court 
tended to sell, the state of the law at the time 
f sale is not conclusive. (White. C.J .and 
hillips , J) ALAGARAYA GOUNDaN V. 
IINAKSHI NAIDU. 87Ma.dJU- 

24 M L.J 652=10 If L T. 298 = 
12 1.0 389 = (1911) 2 M.W N 328. 
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EXECUTION SALE —What passes under. 

- What passes under. 

The te6t is what the Court intends to sell 
and what the purobaser understands that he 
bought the question of what the Court oould, 
or should have sold does not ari6e. 10 Mad. 
241 (P. C.) ; 27 Mad. 131. Foil. (Baker, 
O J.C.) BaKHARAM V. Gitabai 

1923 Nag. 333. 

--- Whdt passes under—Bouse and site — 

Sale oj house without site—Rights of purchaser. 

Where in exeoution of a money deoree a 
house is sold without the site on whioh it 
stands, the purobaser oannot get possession of 
the house without also getting possession of 
the site ( Batten , J.C.) RAMASA v- GAMBHTR 
CHANDSA. 6 N.L.J. 23 = 1923 Nag ISO. 

- What passes under—Right, title and 

interest oi judgment debtor—Rights of decree- 
holder in a aifferent capacity. 

An ftuotion-purchaser in exeoution of a 
money deoree derives his title from the judg¬ 
ment-debtor and not from the deoree holder. 
A purchaser at an auotion-sale purohases only 
the right, title and interest of the judgment- 
debtor and not any right whioh the judgment- 
oreditor might have to set aside or question 
the validity of any deed which bad been 
previously made by the judgment-debtor 
himself. [Milra, A. J C.) Narainrao t>. 
FATHELAL. 43 1.0. 907 => 13 N.L R. 48. 

- What passes under — Trees—Pass with 

land—Shade rights. 

A sale in exeoution of trees belonging *o the 
judgment-debtor passes the right, title and 
interest of the judgment-dobtor to the purcha¬ 
ser and the former cannot olaim any shade 
right in rtspeot of those trees. iMitra, J C.) 
GANGARAM V. YASHODABAI. 42 1 G 261 = 

13 N.L R. 163 

- What passes under — Validity of — 

Person not a party. 

Persons who are not parties to a deoree are 
not bound by it and ordinarily sale in exeoution 
does not operate to pass properly of persons not 
bound by it. ( Lindsay , J.C.) J*DU NATH 
SINGH V. AFZAL KHANAM. S 0 L.J 191 = 

7 O.L J *62 = 87 I C 3 6 = 
2 U P.L R iJ.C ) 118 

- What passes under— Sale of portion of 

the judgment debtor’s property without statement 
of h\s proportionate shares. 

In exeoution of a joint aod reveral deoree 
against the defendant and his oo-sharers, plaint¬ 
iffs applied for sale of the joint properly, of 
whioh only a portion was sanotioocd. Plaint¬ 
iffs bought it at the sale. But the sale procla¬ 
mation and the sale oertifioate did not oontaiu 
the proportionate interest of the several judg- 
ment-debtoru Held that the auotioo purcha¬ 
sers must bo deemed to have purchased the 
whole and not merely the defendant's interest 


EXECUTOR. 

in the portion directed to be sold. (Lindsay, 
J.C.) babd Mahendra Nath Dab Singh v. 
Jadunath Singh. 21 l.o S62. 

- What passes under. 

Where the D Register oould Dot be reoon- 
oiled with the khaiian aLd kbewai and where 
the words " Pauch gunda Minjumle dae gunda 
Pokhta ’’ were used iu execution proceedings. 
Held, the auotion-purohaser would be entitled 
to five guodas stare in the village. (CoutlS and 
Adami, JJ.) RAS1K BEHARl PRASAD CHAU- 
DHURI V. HlRDENARAlN CBAUDBURI. 

19«j3 P. 30. 

- What passes under—Rent sale for 

whole tenure— One village named tn prcctoma 
lion—Sale certificate—Effect of, 

In a suit for reoovery of the entire rent due 
iD respeot ol the whole tenure ocmprieug five 
villages one of the villages B alone was 
mentioned in the plaint and the names of 
other villages were omitted. In execution of 
the rent oecree the property was attached 
under the description ol * Bijulia ash maida- 
khri ’ and in the sale proclamation and in the 
oertifioate lor sale the property was described 
as two annas eight pies * Bijulia aeirmi 
dakbiik. Held, that the.whole tenure passed 
by the exeoution sale and not the village 
Bijulia only. (Chamier, C.J. and Sharjuadm, 
J.j Dubga Prasad v. Dinkshwar Nath. 

4 Pat. L.W. 347 = 4d I C. 334 = 

UOlttl Pat. 3. 

EXECUTOR. 

See also ll| ADMINISTRATOR. 

12) PROB. AND ADM. ACT. 

- Rights of—Probate—Effect of—Grant 

— Administrator. 

Toe authority and title of an exeoutor is 
derived Irom the will of his testator and not 
from any grant of probate. The personal pro¬ 
perty oi the testator including all rights of 
aotion, vests in him upon the testator's death, 
and the consequence is that he can institute 
an action in the obaraoter of exeoutor before he 
proves the will. He oannot obiam a deoree 
before probate, but this is not beoause bis title 
depends on probale, but beoause the production 
of probata is the ouly way in which, by the 
rule6 of Court, he is allowed to prove bis title. 
An administrator, on the other hand, derives 
his title only from the grant. ( Lora Parker.) 
SOONA MaVANA KENA ROONA MEYAPPA 
CHETTY V. SOONA NaVaNA 8UPPRAMANYAN 
CHETTY 20 C W N 833 = 

(1916, 1 M.W N 433 = 18 Bom. L R. 642 = 

114 L T. 1002-43 I A. 1.3 = 
83 L J (P.O.; i79=3d 10. fc2$ = 

(1916 1 A 0. t03. 

[See also 30 M.L J. 853-33 I C. 1 = 

20 M L T 80 (P.C.), 

- Acceptance of offi e. 

Where an exeoutor aooepts office and acqui¬ 
res property as such he is estopped from setting 
up his own title to the property until he 
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EXECUTOR. 

obtained a valid discharge. ( Lord Macnaugh - 
ten). Srinivasa Moorthy v Venkata- 
VARADA. 34 Mad 257 = 15 C W.N. 741 = 

8 A L.J 774=13 Bom LP, 3 0 = 
(1911) 2 M W N 371=14 C L J 61 = 
21 M L. J. 669 = 11 1 C 447 = 
10 M L T 263 P 0 ). 
[Affirming 29 Mad 239= 16 M L J 238 = 

1 M L T 71.] 

- Minor legatee—Deposit of sum in Dank 

— Breach of trust by executor—Liability oj 
Bank —Limitation Act, Arts 48, 60, 12C. 

Where in pursuance of the directions of a 
will, the executors deposited a sum of money, 
in a Bank to acoumulate until the minor 
legatee attained majority, but some time before 
the event, drew out the amounts. Held in a 
suit by the legatee against the Bank for the 
amounts thus drawn out, in the absence of 
notice, aotual or constructive, that the depo¬ 
sitors were aoting as trustees iu the matter, the 
Bank was not privy to any breach of trust; 
that the moneys were depoeited as exeoutors 
and as such the Bank was entitled to deal wLh 
them. For purposes of limitation, the suit 
must be treated as one for conversion in whioh 
oase Art. 48 would apply or for money had and 
received for plfi’a. use iu whioh case Art. 62 
would apply, but not Acts. 120 or 133. 
(Macleod , C.J. ar.d Shah, J.) BANK OF 

Bombay v f* zulbboy Ebbahim. 

24 Bora. L.R. 913=1923 Bora. 153. 

- Liability to render aocounts—Detention 

of assets — Debts — Onus. 

Where an exeoutor is sued for aocounts, the 
onus lies on him to prove that he was a creditor 
of the estate of the deoeased testator at the time 
of his death and that he was consequently 
entitled to retain the assets of a portion of them 
towards the debt. (Mookerjee and Chotener, 
JJ.) PULIN BEHARI DEY V. 8ATYA CHaBAN 
DEY. 36 C L.J. 367 = 1922 Cal. 79. 

- Indemnity—Delay in filing accounts 

does not affect right to idemnity. 

The exeoutor has no powec to oarry on business 
carried on for indefinite time where they were 
nob authorised by will. Exeoutor is personally 
liable for incurring debts. (Greaves J ) 

Sudhir Chandra Das v rasseswari 

OHAUDHURI. . 35 0 L.J. 4S. 

- Co-executors—Powers of. 

Whero there are several executors the powers 
of all may, iu the absenoa of any direction to the 
contrary in the Will may be exercised by any of 
them who has proved the Will. 27 Cal 683, Foil, 
(Mookerjee and Panton, JJ ) Rani Heman'GINI 
DEBI V. 8ARAT BUN DARI DEBYA. 

661.0. 882 = 31 C L J 437. 

- Execution of dtcree against—What 

passes. 

Where a widow was appointed executrix of 
the estate of her huaband who bad two 
minor eons, and Probato was granted to her 
and a deoree wea passed against her for 


EXECUTOR. 

arrears of rent, and an oocupancy holding of 
her husband was sold in exeouticD, held, that 
the whole of the holding passed under the sale, 
and not merely her title, right and interest in 
it, although her exeoutorship may be deemed 
as closed on the attaining of majority of the 
sons, as the sons allowed their mother to remain 
in possession. [Mookerjee, A C.J. and Fletcher, 

J.) Mahendra Nath Mondal v. Sham- 
SUDDIN. 33 C. L.J. 198- 62 I 0 314 = 

5 C W.N. 279. 

-De son tort — Accounts — Suit for 

account by one against representatives of another. 

Plaintiff and another as exeoutors under the 
will of a Hindu lady took out probate but the 
eBtato was administered by the latter, alone 
during his life-time. Held, that the defendants 
representatives ol the exeoutors who assumed 
management were in the position cf trustees 
de son tort and it was not open to them to deny 
their liability as suoh or to contend that they 
were trespaseere and could not therefore be 
liable to render accounts. The rule of Eoglish 
law that no liability as exeoutor de son tort 
oan arise where there is a personal representa¬ 
tive did not apply in this case whpre plaintiff 
tho rightful exeoutor took no part in the 
administration when the defendants were 
intermeddling with the estate. The trustee 
represents tho ceslui que trust and the suit 
for accounts at the instance of the plaintiff 
was maintainable against the defendants. 

(ChaUerjee and Panton, JJ.l DHANPaT 
SINGH v. Mohesh Nath Tbwxri 

57 I.C 805 = 24 C W.N. 732. 

- Rights of— Debutter created before will 

— Executors—Title to debutter property. 

The exeoutors of a will before the date of 
whioh a debutter had been created by the 
testator, w.ll not get vested with the Debulter 
property and are not entitled to maintain a 
suit in respeot thereof. ( Woodroffe and Smither, 
jj.) Mohendra Nath v Hour Chandra. 

46 l.C 8c7 = 22 G.W.N. 860. 

— Representation of estate — Decree 
obtained by—Purchaser by execu 1 'or— Family 
arrangement. 

Toe fruit of the deoree obtained by an exe¬ 
outor as such goes to the beneficial owners of 
the estate [Fletcher and Smither. JJ ) 
Krishna Poomoda Das v. Kedar Nath. 

41 1 0. 732. 

- Powers of—Reference to arbitration. 

An exeoutor or administrator is uodar certain 
oircumstances, for example, for the settlement 
of any debs, acoouut or claim in relation to the 
estate in his hands, competent to make a 
reference to arbitration ; 6uch right oaunot 
be disputed when exeroised witbio the limits 
of his authority. But an executor cannot 
make a reference to arbitration with the avowed 
purpose that the terms of the will may be 
modified and arrangements made for the- 
management and distribution of the estate 
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contrary to the directions ot the testator. 
IMookerjee and Beachcrofi, -JJ.) SOUDAMIN1 
GHOSB V. GOPAL CHANDRA GHOSE. 

19 C.W.N. 948-28 I C. 337 = 21 Q.L.J. 273 

--- Accounts—Residuary legatee—Right to 

•claim account from executor. 

A residuary legatee uoder a will is entitled 
to olaim an aooount from the executor so lar 
as is ueoessary for asaertainmg what the resi¬ 
duary share is, and an executor oanoot plead 
that he is dieobarged Irotn the liability because 
he has filed oertain aooouuts in the Probate 
Court. (Jtnkins, C.J. and Mookerjee, J ) 
Khetramani Dasee V. dhirendra N^th 
Roy. 25 1 0 370 = 41 Oal. 271. 

- Liability of — Rents. 

The oreeuiors are personally liable for the 
rent o( the estate vested in them and not the 
benefioiaries who might ultimately be entitled 
to the property. (Mookitjee and Teunon, JJ.) 

Bijoy Ohand v. Parbaty oharan# 

10 1.0. 330 = 19 C.L.J. 433. 

- Representation of estate—Beirs of exe¬ 
cutor—Whether can enforce an agreement enter¬ 
ed into with the executor by third person. 

The heirs of an exeoutor have uo locus 
standi to enforce an agreement entered into 
between the exeoutor and a third person in 
oonneotion wtth the administration of the 
estato after the executor’s death in the absence 
of an authority from the Court. Tne person 
duly authorised to administer the tostator’s 
estate uoder Acs V of 1831 after exesutor’s 
death is the proper person to enforoe the agree¬ 
ment. ( Shah Din and Le-Rossignol, JJ.i 
Ditta Ram u. RUP Chand. 31 I.C 803 = 

182 PW.R. 1918. 

-De son tort — Suit against—Legal 

■representative as party to suit. 

Where an exeoutor de son tort takes posses¬ 
sion of all the assets of the dooeased, a suit for 
general administration oan be filed without 
joining the legal representatives and in oases 
where he takes possession of only a part of the 
assets he oan be made aooouatable for the part 
ho actually took possession of, without joiuing 
the legal representatives. But where adminis¬ 
tration is sought for the entire estate in oases 
where the exeoutor de son tort has taken 
possession of only a part, the legal representa 
tivos would also have to be added. [Schwtbe 
C.J. and Coutts Trotter and Kumaraswami 
8as'ri, JJ.) ZAMiNDAR OP BHADRAOHALLAM 

v. Sri Raja Vbnkatadri appa row. 

1 43 M L J. 490=11922, M W N 832 = 
31 M L T. 221 iH.U ) = 16 L.W. 369 = 
45 M. 190 = (1922) Mad. 437. 

- Legatee seeking possession—Procedure 

If one legatee or a purchaser of his interest 
seeks to obtain aotual possession of his share of 
the estate, he must do so in the proper oourse 
of administration. I Spencer and Ramesam, JJ ) 
BOUNDABATHAMM XL v. Narayan*swami 
AIYAB. 42 M L J. 667 = 31 M L T 50 = 

13 L.W. 639 = 1923 Mad. 303. 


EXPECTANCY. 

- Joint executor—Renewal of debt. 

Ooe of the joint executors has powers of 
renewal of dent barred by limitation. 

I Oldfidd and Venkatasubba Rao % JJ.) ALA&1URI 
BITaRTMaSWaMI V. PRALIVaDI bhayan- 
Karnam annam Venkata Raghava- 
CHARXULU. 16 L W. 32 = 

(1922) M W.N. 2*8 =30 MLT. 344 = 
42 M.L.J, 539 = 1922 M. 211. 

- Management of estate—Lending money 

by, to another executor. 

If it is not so direoted in the testator’s will, 
one executor oannot lend money to another 
exeoutor without security, lo India there 
are no separate forms of actions for every suit, 
like these in England and hence the rule of 
Euglisb Common Law, forbidding an action of 
Dtvestavit being brought by one executor 
agaiuso auo her, does not apply in India, 
(Sadasiva 4ij,ar and Napier, JJ.) Varda- 
RAJULU CHKTTY v. Rajamma 2 L.W 322 = 

3J 1.0.03 = 11915; M. W.N. 282. 

- Contracts by—Personal liability. 

Upon a oontraot of borrowing made by au 
executor he is only liable personally, and cannot 
be sued aB exeoutor so as to get execution 
against the assets of the testator. 7 C.W.N. 
101 ; 31 Oal. 353, Raf. Io speoial oases however 
the estate may ba liable. (Daniels, A.J.C.) 
B 'BU ANANTRAM V. NATIONAL BANK OP 

Upper India, ltd. 66 I.C. 116 = 9 O.L J. 94. 

- Liability of — Trustee, 

An exeoutor becomes a trustee when gener¬ 
ally speakiDg the funeral and tostameutray 
expenses and the debts are discharged, the 
legaoies are paid and sums are set apart tor 
investment in the truit oreated by the will. 

(Pratt, J.C ) Hemandas Ramrakhiomal V. 
CHELLARaM DHALLOMAL. 32 I 0. 334 = 

9 8.L.R. 134. 

EXECUTRIX. 

See Executor. 

EX PARTE. 

See (1) OIV. Pro. code, B. 9, R. 13. 

(2) Judicial Proceedings. 

EX PARTE OASES, 

See (1) CIV Pro. OODfi, O. 9. 

(i) Practice. 

EX PARTE DEJREE. 

See fl) OlV. PRO CODE, O. 9. 

12) Practice. 

EX PARTE JUDGMENT. 

See ii) Civ. Pro Code, O. 9. 

(9) Practice. 

EX PARTE ORDER ABSOLUTE. 

S>e civ Pro. Code, o 34. 

EX PARTE PROCEEDINGS. 

See OIV. PRO. OODE, O. 9. 

EXPE0TAN0Y. 

8ee T. P, ACT, 8. 6. 
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EXPENSES OF WITNESSES. 

See Civ. Pro. code. 

EXPERT 

See Evidence act, 8s. 45, 50. 

EXPERT EVIDENCE. 

See Evidence act, 8. 45. 

EXPERT OPINION. 

See Evidence act, 3. 45. 

EXPRE8S MALICE. 

See (l) Malicious Prosecution. 

(a) Tort. 

EXPRESS TRUST. 

See (l) Trust. 

(2) Trusts act. 

EXPROPRIETARY HOLDING 

See il) Landlord and Tenant. 

(2) Occupancy Holding. 

EXPROPRIETARY TENANCY. 

See agra Tenancy act. 

EXPROPRIETOR. 

Sea agra Tenancy act. 

EXPUNGING FROM RECORD. 

See (1) Civ. Pro. Code, 8. 151. 

(i, Practice. 

EXTENSION OF TIME. 

See Oiv Pro. Code. Bs 148, 151 andO. 34. 

EXTINGUISHMENT OF ( HARGE8. 

See (1) B T. ACT, 8S. 159-163. 

(0 T.P. ACT, 8. 101. 

EXTINGUISHMENT OF RIGHT. 

See (l) Limitation aot, 8. 28. 

(2) Merger. 

(3) T. P. ACT, 8. 101, 

EXTRADITION ACT (XXI OF 1879). 

-8. W-^-Transfer of a case. 

Ab to tbe^L^t of these prayers we think that 
wo have no power to order the transfer of an 
enquiry under the Extradition Aot, 8. 14, as 
the Magistrate’s competency to hold the 
inquiry depends upon the authorization of the 
executive Government and the High Court 
oannot r< quest the Government to appoint 
auother Magistrate with such powers nor 
diotate th« prooedure to be followed, (Hi ll and 
Stevens. JJ l In re MOHUNT DEV DAS 
38 Cal. 653 = 12 Cr. L J. 348 = 10 I 0. 940=* 

15 0 W N. 735 

EXTRADITION ACT (XY OF 1903). 

-- -Action of Magistrate under—Charter 

Act, 8. 16 — Appellate jurisdiction. 

The D. C. Magistrate acting under the 
Extradition Aot is Dot subjeot to any appellate 
or revisions] jurisdiction. Ho makes au 


EXTRADITION AOT (XY of 1903), 8. 0. 

inquiry and reports the results to Government. 
ICaspersz and Sharfuddin, JJ.i RUDOLF 
STALLMAN V. EMPEROR 33 Cal. 547 = 

10 I.Q. 618 = 12 Or L J 322 = 

15 0 W.N. 737. 

-3- 2, Chap. II Chander Nagore ’ 

is Foreign State—Procedure. 

Chander Nagore,’ is a Foreign State as 
deffaed by the Aot and the prooedure provided 
by Chap. II of the Aot should be followed before 
surrendering an offender to the Authorities of 
that state. ( Bu'kland . J ) In re CHLESTE 
CULLINGTON. 22 Cr. L.J 691 = 63 I C. 8 1 9 => 

48 Cal. 328- 

- — S. 3 — Detention pending enquiry— 

Legality —Habeas corpus. 

Detention of a fugitive orsmmal pending the 
consideration of the report ol the investigating 
Magistrate by the Government is not illegal. 
Toe High Court’s power to issue a writ of 
habeas corpus is not taken away by 8. 3 (6) and 
(7) of the Extraditiou Aot but where neither 
the arrest nor the detention is within its 
juredioticn the High Court oannot issue 
habeas corpus. (Chaudhuri , .7 ) TOPY u. EM¬ 
PEROR. 20 Cr. L J. 257 - 30 I C. 17 = 

46 Cal. 52. 

-8. 3 -Bail. 

The Aot provides for bail to be furnished by 
persons accused of oertam crimes and the 
matter is one whioh is governed by the prooe¬ 
dure io the Or. P. Code. The High Court has 
the fullest discretion in the matter. ( Caspers* 
and Sharfuddin, JJ.i Rudolf Stallman v. 
Emperor. 13 C.W N 736= 12 Cr. L J 338 = 

10 I.C. 933 = 38 Cal 347. 

-Ss. 6 (4) aod 10 —Custody for a period 

exceeding two months—ttighi to a discharge — 
Escape from lawful custoay-Theft — Extradit¬ 
able offence—Extradition proceedings —Habeas 
oorpus. 

The warrant of arrest under whioh the accu¬ 
sed was arrested in extradition proceedings 
referred to the offence of escaping from lawful 
custody but the warrant was issued on a peti¬ 
tion charging him with theft which is an 
extraditable offence. Held, that the extradi¬ 
tion proceedings were taken in respect ol an 
extraditable offence. In the oiroumstanoe of 
the case, the accused who had been in custody 
for a period exceeding two months had not 
been committed to prison under 8. 3 (4) of the 
Extradition Aot, and consequently 8. 3 (10) 
was inapplicable to entitle him to be discharged 
by the High Court. An application for trans¬ 
fer for a writ of habeas corpus and for bail refu¬ 
sed on the merits. 38 Cal. 547, R=f. Per 
Woodrcffe, J. Semble— The High Court has 
no general superintendence over suoh extradi¬ 
tion proceedings. It would have no jurisdic¬ 
tion to grant bail. f Sanderson . C.J. and 
Woodroff\ j.) a. n. tops v. emperor 

27 Or. L.J. 241=49 I 0. 913 = 46 Cal. 31. 



641 


OIVIL DIGEST, 1911—1923. 


642 


EXTRADITION ACT (XV of 1903). S. 7. 

-Sb. 7, 8 and 8-A— Not mentioned in 

treaty with Hyderabad State—Power of British 
Magistrate to grant bail—Cr. P. Code, S. 496. 

The ofieaoe of oheating is an extraditable 
offence so far as British India is oonoerned, 
notwithstanding its omission from Artiole 4 
of the Treaty between the British Government 
and the Hyderabad State. A British Indiaa 
Magistrate to whom a warrant has been 
addressed under 8. 7 of the Aot has no power 
to admit to bail a person arrested under it apart 
from the provisions of 8s. 8 and 8-A ol the 
Aot. [Heaton and Hayward, JJ.) In re 
MURLIDHAR Bhagwandas. 43 Bom. 310 = 

48 I.O. 674 = 20 Or L.J. 34 = 
20 Bom. L R. 1009. 

-Sb. 7 and 22— Certificate—Extradition 

Rules, R, 3—Political Agent—Warrant issued 
on requisition of Native State—Certificate for 
trial of accused in British India —Subsequent 
recall of certificate—Accused ordered to be tried 
in Native State. 

The Political Agent has no power to oanoel 
the certificate already granted and the subse¬ 
quent order for the trial of the aooused in tb9 
Native 8tat« must be set aside. R. 3 of the 
Rules under the Indian (Foreign Jurisdiction) 
Order in Gounoil. 1902, and under 8. 22 of the 
Extradition Aot do not control 8. 189, Gr. P. 
Code. The rule oontains a reminder to 
Politioal Agents of their duty to consider the 
advisability of issuing certificate prior to 
issuing any warrant. A oertifioate under 
8. 189, Cr. P. Code, can be issued oven after a 
warrant has already gone out. ( Batchelor and 
Heaton. JJ.) In re VAZIRSAHEB Allisaheb. 

18 Ur. L.J. 937 = 15 1 0 809 = 

14 Bom. L.R. 377. 

- B, 7—Action of Magistrate—Revision 

—Cr. P.C., 8. 491. 

Where a warrant is issued under the Aot by 
Politioal Agont, the execution by the District 
Magistrate is an executive aot and the High 
Gourt oannot interfere in revision but the 
power of the High Court to interfere under 
8. 491 of the Or. P. Code is left untouched by 
thedeoision. ( Jenkins. C.J. and Teunon, J.) 
Gulli 8ahu v Emperor. 42 Gal. 793 = 

26 I.O. 339-16 Cr. L.J. 31 = 

19 0 W.N. 221 = 21 G.L.J. 112. 

-Bb. 7 and 10— Warrant of arrest— 

Surrender of the accused—Procedure unknown 
— Revision. 

Where the Magistrate direoted the surrender 
of the accused on a procedure unknown to 
Extradition Aot, the order is open to revision 
by the High Court. ( Imam and Chapman. JJ.) 
Emperor v. Gulli Bahu. 41 Gal. 400 = 

14 Gr. L J 673 = 21 I 0 993 = 

18 O.W N. 869. 

-8b. 7 (2) and 13 —Criminal arrested 

under 8. 7 —Remedy of, 

A fugitive criminal arrested under 8. 7 of 
the Aot oan invoke the aotion of Government 

Vol. 111—41 


FACTORIESiAGT (XII of 1911). S. 24. 

under 8. 15 of the Aot. [Jenkins, C.J. and 
Teunon, J.) Gulli 8\hu v. Emperor. 

19 O W N. 221 = 21 0 L.J. 112 = 
26 I.O. 339 = 16 Cr. L.J. 31 = 

42 Gal. 793. 

-S. i3—Propriety of warrant—High 

Court - Jurisdiction. 

Though 8. 15 of the Extradition Aot ousts the 
jurisdiction of High Court to enquire about 
propriety of a warrant it it is issued under 
Chapter III of the Aot, yet where an order of 
a Magistrate is sought to be justified as derived 
from the ordinary law whiob in (aot does not 
give him jurisdiction, the order is open to 
revision by tbe High Court at the instance of 
the party whose liberty is affected by it. 7 
Bom. L.R. *63 Ref. Where a warrant was 
issued without any evidence and without 
reporting the issue to the Politioal Agent 
tbe order was bad under 6 . 10. clauses (1) and 
(2) of the Extradition Aot. [Imam and Chap¬ 
man, JJ.) Emperor v. Gulli 8ahu. 

41 Gal. 400 = 14 Cr, L J. 673 = 
21 I.G. 993-18 0.W.N. 869. 

EXTRAORDINARY ORIGINAL OIYIL 
JURISDICTION OF HIGH GOURT. 

See Respective High Court rules. 

EXTRA TERRITORIALITY. 

See Jurisdiction. 

EXTRINSIC EYIOENGE. 

See Evidence act, 8. 9-2, etc. 

FACT, FINDING OF. 

^See Civ. Pro. Code, 8. 100. 

FACTOR. 

See CONTRACT AOT, 88. 171 AND 182. 

FACTORIES ACT (XY OF 1881). 

-S. 17 —‘Occupier/ meaning of. 

The word 'oooupier' in 8. 17 of the Aot beats 
tbe same meaning aa it bears in similar 
enaotments in England, that is, a person who 
regulates a faotory and controls the work that 
is done there. [Batchelor and Rao, JJ.) 
Emberor v. Dhanji Govindjee. 

14 Or. L J. 384 = 20 I.G. 144 = 

19 Bora, L.R. 328. 

-(XII OF 1911), 

- Ss. 24 and 27 — Women—Employment 

of, during night—Inspector of Factories, power 
of, 

An owner of a faotory is prohibited from 
employing women for night work exoept with 
the opinion of the Inspector of Factories and 
one who does so, is guilty of an infringement 
of 8s. 24 and 27 of the Factories Aot. But the 
Inspector has no rights to issue a general pro¬ 
hibition against the employment of women on 
night duty. [Raflquo and Stuart , JJ.) 

Cocolas v. Emperor. 

22 Ct. L J. 369 = 61 1.0. 226 = 
19 A L J. 803 = 3 U P L.R. (All.) 83. 
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FACTORIES ACT (XII of 19tt);>S 29. 

———Sat>29a n d41 —Liabof manager 
and occupier—Joint and several/* 

Liability of the oocupier aDd manager of a 
factory to be sentenced for an offence under 
Q. 41 is joint aDd several. Where, therefore, 
both are tried jointly for an offenoe under the 
section they cannot each be 6entenoed to the 
maximum penalty provided by the section but 
their joint liability to pay fine should not 
exoeed the maximum. (Shah and Crump , JJ.) 

Vrijavallbhoda Das v. Emperor. 

43 Bom. 220 = 98 I.C. 162 = 21 Cr. L J 728 = 

22 Bom. L.R. 904. 


8a. 41 and 42 -Occupier—Manager 


Separate sentences if legal. 

Separate sentences of fine on the ocoupier 
and manager in one trial under 8. 4i of the 
Aot are illegal. An ‘ oooupier’ is the controller 
for the time being of the (aotory and may be 
either an owner or a lessee or a mortgagee with 
possession. The manager merely oarries out 
the occupier’s orders to work the faotory. If 
there is no manager, the ocoupier himself is 
deemed to be tbe manager. (Le Rossignol. J.) 
Njranjan L*l v. Emperor. 

13 P R (Cr.) 1918 = 43 I.C. 169 = 
19 Or. L J 493= 21 P.W.R. (Cr ) 1918. 

8 . 41 (a)— Legality of conviction— 
Employment. 

The Indian Factories Aot is a epeoial Act, 
and in tbe abseooe of definite evidenoe to show 
that a boy, eeven or eight years old, was 
employed or allowed to work in oontravention 
of the provisions of the Aot, a oonviotion under 
8. 41 (a) is illegal. ( Knox . J ) SANEHI Ram 
v. Emperor. 20 Cr L.J. 236 = 49 I C 860 = 

17 A. L.J. 223. 

-—8. 41 (a ) —Workmen employed to work 

after prescribed lime—Separate conviction. 

The Manager of a Mill who employs a 
number of workmen to work in bis Mill after 
7 P.M. is liable to bo convicted and sentenced 
separately in respect of each suoh workman 
under the provisions of 8. 41 (a) read with 
8. 29 (1) of the Factories Aot. ( 8hah and 

Hayward. JJ.) Emperor v. Johnson. 

20 Cr. L.J. 837 = 63 I.C. 933 = 
21 Bom, L.R. 1039. 

FACTUM YALET. 

See Hindu Law—( l) adoption. 

(2) Marriage. 

FAIR COMMENT. 

See Tort—Defamation. 

FAKIR. 

See Mahomedan Law. 

FALBE IMPRISONMENT. 

See Tort. 

FAMILY ARRANGEMENT. 

acquiescence in, for A long 
period 

COMPROMISE, WHAT IS. 


FAMILY ARRANGEMENT—Acquiescence In, 

for a long time. 

Consideration. 

Descendants and Heirs. 

Limited Owner. 

Meaning and tests of. 

MINOR8, WHEN BOUND. 

Mistakes, Effect of. 

Proof. 

Registration if Necessary. 
Transfer of Property, whether 
jESSENTIAL. 

Acquiescence in. for a long period. 

- Acquiescence in, for a long period— 

Estoppel. 

A Hindu died in 1856 leaving behind him 
a widow and three daughters. Under an 
arrangement in 1875 the widow divided the 
whole of the property among her three 
daughters and her grandsons then living. 
The daugbtero and grandsons entered into 
immediate possession of their lots and muta¬ 
tion of names was effeoted in their favour. 
Subsequently each of the daughters dealt 
with the property allotted to her on the 
division as her own absolute property. In 
1884 one of ihe daughters sold a portion of 
her share of the property to the defendant. 
8he died in 1912, and in 1913, her surviving 
sister brought a suit for recovery of posses¬ 
sion of the property alienated claiming that 
in oonsequecoe of tbe death of her mother 
and sisters, she bad beoome the sole heir of 
her lather and was entitled to possession. 
Held, that the plaintiff was bound by her own 
agreement and that in view of the long period 
of time whioh had elapsed sinoe the arrange¬ 
ment was made she could not be allowed to 
repudiate the agreement and to impeaoh a sale 
whioh was made on tbe faith of it. (Viscount 

Cave.) Mussammat Hardei v. Bhagwan 
8INGH. 24 O.W N. 103 = 2 P L.T 237 = 

60 1C. 812 = 18 L.W. 438 (P.C.) 


—-- —Acquiescence in, for a long period — 

Binding nature—Conduct of the parties. 

A family settlement of a disputed olaim 
arrived at without fraud or concealment is 
binding on the parties and oannot be reopen¬ 
ed, especially when it has been aoted upon 
and carried out. 42 Oal. 801 (P. O ) referred 
to. iPiggott and Kanhaiya Lai, JJ.) BALDEO 
Singh v. Udal Singh. 43 All. 1 = 

18 A.L J. 877 = 58 I.C. 732 = 
2 U.P.L.R (All.) 202. 

—;—-—Acquiescence in, for a long period — 
Binding nature of—Acted upon for a very long 
time. 

In a case referred to arbitrators disputes 
had arisen between a daughter and the 
daughter’s sons by another daughter of one C 
in respect of property left by 0. The arbitrators 
gave a portion of the property to the daughter 
and the rest of the property to the daughter’s 
sons by another daughter. The award was 
made a rale of Court and aoted upon for a very 
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AMILY ARRANGEMENT—Acqaiescence in. 
for a long period. 

long lime. Held , that the award was a family 
arrangement which was binding not only upon 
the actual parties to it but upon the whole 
family. 33 A. 356 Ref. ( Richards . C.J. and 
Banerji, J.) Madan Lal v. Chuttan Singh. 

13 I C 297=10 A L J. 101. 


FAMILY ARRAN DEMENT—Consideration. 

there was no*7amil^k jg§t^|ement *and the 
plaintiffs, who were the reversi6nafy>heirs and 
no party to the settlement, were not bound by 
it. (Richards, C.J. and Rafique, J ) HlAlMAT 
Bahadur v. Dhanpat Rai. 38 AH. 338 = 

35 I 0. 148 = 14 A L.J 340 
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- Acquiescence in, for a long period — 

Long acted upon—Repudiation, 

Where two daughters entitled to joint posses¬ 
sion of the entire estate for the whole of their 
lifetime surrendered a portion of their intereet 
and allowed J who had no immediate right of 
any kind to obtain possession of an area of 48 
bighas and odd out of the whole property 
whereby J aoquired a substantial benefit which 
he has boen enjoying ever sinoe, held, that under 
these oiroumstancea J oould not ba allowed to 
turn round and repudiate the arrangement 
olaiming as a reversioner to the last full 
owner. ( Lindsay , J.O ) JAGESHAR v BHU- 
SHAN. 24 O.C. 3. 

Compromise. 

- Compromise by femile heir in s uii by 

her—If binds upon her sons. 

A bona fide and final settlement of disputes 
and of the rights of eaoh party in a suit by a 
female heir to establish her title as heir to 
her father’s property, is binding upon the 
reversioners. iChatterjea and Duval, JJ.) 
8HRINATH BOSE u. NIBARAN. 53 I G 949 = 

23 C.W N. 839. 

Consideration. 

- Consideration—Provisions invalid— 

Effect, 

A settlement of property upon successive 
generations of a Mohammadan family is void 
by Mohammadan law, and is not validated by 
the use of the term ‘ wakf ’ and the insertion of 
a remote and illusory provision for charitable 
purposes. (Lord Oavi). KHAJEH 80 LEHMAN 
Oudir v. Nawab Sir Sadimullah 
Bahadur. 49 1 A 133 = 

31 M L T. 79 <P 0.) =24 Bora L.R 1257 = 

41 C. 820 =27 0 W.N. 101 = 
43 M L J 383 = 37 G.L J 30 = 
21 A L.J. 1 = 1922 P.C, 107 (P.G ). 

— "Consideration—Giving up of property 
under threat of litigation—Effect of. 

For a valid family settlement there must bo 
a bona fide dispute whioh is bona fide settled 
by the members of family. There is a 
difference between a settlement in considera¬ 
tion of the settlement of family disputes or 
even of tho screening of family soandals and 
yielding up property on a threat of litigation. 
The former traneaotioD should bind the 
members of tbo family though they may have 
been minors at the time, but the latter oan at 
beet only bind the parties to it. Henoe where 
the defendant puts forward a baseless olaim to 
the property to whioh he was not rightfully 
entitled and the persons legally entitled there¬ 
to gave it up in order to avoid litigation. £7 eld, 


- Consideration—Validity. 

A compromise of a suit by a Muhammadan 
wife for the reoovery of her dower, whereby tho 
wife accepted in lieu thereof a lifo estate in a 
portion of her husband’s estate and the 
husband a similar life estate in bis remaining 
property and it was agreed that alter their 
death the entire property should bo taken by 
the children is a valid family settlement acoor- 
diDg to Muhammadan Law. ( Stanley . C.J. 
and Banerjee, J.) NASIUUL HaQ v Fyaz- 
UL Rahman. 33 All. 437 = 9 1.0 530 = 

8 A.L.J. 278. 

- Consideration — Hindu joidoiv — Rever¬ 
sioner— Settlement on daughter. 

Where the Hindu revereioners parted with 
their rights for a sum in cash iu favour of tho 
widow so as to allow her to endow her daughter 
on marriage, the transaction was held to 
be valid family arrangement conclusively. 
(Bachelor and Heaton, JJ.) ABHI6ANG Tira- 
BHAI V. RAISANJ FATESANG. 

16 I.C 531 = 14 Bom. L.R. 602. 

" Consideration —Bona fiJe dispute with 
female owner — Duty of Court to uphold 
arrangement—Reversioners, H can question. 

The several members of a family efleoted a 
settlement of their dispute eaoh relinquishing 
all olaim in respect of all property in disputo 
other than that falling to his share aDd reoog- 
nizlog the right of the others as they had pre¬ 
viously asserted it to the portion allotted to 'lorn 
respectively. Toe settlement thus effected was 
bona fide settlement for the benefit of tho 
family. A partition of the estate followed there¬ 
upon and tbo parties aoted on its terms. Tho 
Courts were bound to give full effect to it. 8uoh 
settlement is Dot open to objeotion by rever¬ 
sioners by means of a suit to establish their right 
to some of the properties. (Chatlerjee and 
Duval , JJ ) 8RINATH BOSE V. NlBARAM 
CHANDRA ROY. 88 I C. 918, 

-;- Consideration — Disputed claim — 

Parties not entitled to resile from—Relinquish¬ 
ment—Effect of. 

Per Mookerjee, J.—A statement of a disputed 
or doubtful claim is a valid and binding ar¬ 
rangement whioh tho parties thereto are not 
permitted to deny, ignore or repudiate. This 
priooiple, is however, inapplicable to a oase 
where there was no dispute to put an end to, 
when the compromise was offeoted and the 
consideration of the compromise was not tho 
saorifioe of a right but the amendment of a 
olaim. (Sanderson, C. J., Woodroffe and 
Mookerjee, JJ.) MARIAM BlBEE v SHAIKH 
Muhammd Ibrahim. 48 1 0.561 = 

28 0.L J. 806, 
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FAMILY ARRANGEMENT—Consideration, 

- Consideration. 

Family settlement between members of a 
family is binding only when there are bona fide 
claims on either side and a full disclosure of 
facts on either side. iChatterjee and Mulliek, 
J.) Sham Lal t;. rameshwabi Basu. 

38 1.0. 273 = 33 G.L.J. 82. 

Cc>isideraticn — Widow — Rfpudiation. 

Where under a family arrangement an agree¬ 
ment was entered into by whiob a reversioner 
was put in possession of some property by the 
widow and there was a good consideration for 
the agreements executed by them by which the 
reversioner abstained from suiog to set aside 
the gift by the widow, the widow or her trans¬ 
feree are not entitled to sue for possession of 
property and to repudiate the oontraot. {Reid, 
G.J. and Kensington , J.) Muhammad Umar 
ALIV. AMAN A LI. 281 P.L.R. 1911 = 

12 I.G. 140=170 P.W.R. 1911. 

- Consideration — Separate releases — 

Value of. 

In family arrangement to settle family affairs 
and have peace among the female members if 
separate releases are exeouted by the members 
of its various branches in favour of the sole 
senior member of one branoh, each of suoh 
releases will be valid and binding as one of a 
series of transactions by whioh the family arrang* 
ment was secured and when a major member 
executes a release deed on the footing that 
certain debts exist, the deed is prima facie 
evidence of the existence of suoh debts. ( Wallis, 
C.J. and Seshagiri Aiyar, J.) ABDUL HUBSAIN 

v. Mahomed Ibrahim. 3 L W. 379 = 

38 I.G. 243=19 M.L.T. 348. 

- Consideration—Binding nature of — 

Inquiry into antecedent rights of parties. 

Id judging of the validity of a compromise, 
Courts are not entitled to inquire into the 
rights of parties as they stood before the com¬ 
promise to see whether the compromise has 
recognised them, the inquiry should be 
restricted to the question, whether the olaims 
advanoed by either 3ide were bona fide and 
whether the compromise really is in settle¬ 
ment of such olaims. Every compromise may 
involve the giving up of certain claims to 
whioh a party may be rightly entitled, and 
the acquisition of interests to whiob he may 
have no claim. But if suoh compromise is a 
settlement of disputes advanoed bona fide, then 
prima facie, it ought to be upheld. This 
reason applied with greater force in oases of 
family settlements where the peace of the 
family is involved, and especially so when the 
settlements were effected long before the 
date of the dispute between the parties. 

(Sundara Aiyar and Ayling, JJ.) AUTHI 
LAKSHMI V. ANNASAMV AIYaR, 

23 M.LJ. 104 = (1912) M.W N. 696 = 
18 1.0. 723 = 12 M.L.T. 140. 

- Consideration—Present or future dis¬ 
putes. 

To validate family settlement, it is not 


FAMILY ARRANGEMENT—Descendant! and. 
heirs. 

neoessary that there should be an existing 
dispute. It is suffioient that there should be 
the possibility of a future dispute whioh might 
result in litigation. The avoidance of future 
litigation and the consequent preservation.©! 
the family property is sufficient consideration 
for a family settlement. [Lyle and Ashworth, 

J.Os.) Gandharp bingh v. nibmal Singh. 

22 O.G. 300 = 84 I.G. 323-6 O.L.J, 829. 

Descendants and Heirs. 

- Descendants and heirs—Will creating 

a division — Document. • 

Where a document styled a will but effecting 
a division of family properties in prcesenli 
among the sons of the exeoutant was acted 
upon by ail the parties oonoerned it is effeotive 
as a family arrangement binding on all. The 
mere fact that larger share was given to one of 
the parties is immaterial. ( Lord Moulton.) 

Brijraj Singh v sheodan bingh. 

83 All. 337 = 40 I.A 161 = 11 A L.J. 698 = 

17 C.W.N. 949 = 18 G.L J. 87 = 
(1918) M.W.N. 513 = 14 M.L.T. 11 = 

18 Bom. L.R. 652 = 19 I.G. 826 = 

23 M.L.J. 188 (P.C.). 

- Descendants and heirs— Bona fide 

dispute—Right to succession— T. P. Act, 8. 6— 
Chance of heir apparent—Settlement as 
dispute. 

The existence of a bona fide dispute is a good 
consideration sufficient to support a oontract 
even though the olaim whioh caused the 
dispute turn out afterwards to have no founda¬ 
tion. Held, that the agreement in question 
being a family arrangement was binding on the 
parties and their representatives and was not 
void under S. 6 of the T.P. Act. (Piggott and 
Walsh, JJ.) CHABLI v. Parmal. 

41 All. 611 = 1 U. P.L.R. (H.G ) 91 = 

81 1,0. 919 = 17 A.L.J. 822. 

- Descendants and heirs— Binding — 

Nature of. 

In settlement of olaims to the estate of a 
deceased Hindu between his brothers and his 
widow and his daughter, the brothers were put 
in possession of a substantial portion of the 
property and the daughter’s son was given 
some property absolutely, from generation to 
generation. Held, that the oompromise was 
binding on the descendants of the brothers and 
that the daughter’s son bad absolute right in 
the property. (Richards, C.J. and Banerjee, 

J.) Ram Naresb Lal v. 8adhu Saran 
LAL. 28 I.G. 88B, 

- Descendants and heirs—Reasonable¬ 
ness, 

The reasonableness of family settlement is to 
be gathered from the state of the family at the 
time of the settlement and not from its condi¬ 
tion when that has to be determined by the 
Courts. Children follow fathers effecting a 
partition or a settlement direotly or indirectly. 

The principle of representation here overrides 
the principle of vested interest and if the 
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FAMILY ARRANGEMENT-Liraited owner. 

partition or settlement is fair and reasonable, 
the minor ohildren cannot be allowed to 
question the same on attaining majority. 

( Beaman , J.) Jan Mahomed v Datu 

JAFFAR. 38 Bora. 449 = 22 I 0. 198 = 

15 Bora. L.R. 1014, 

Limited Owner. 

- Limited owner—Hindu widow— Com¬ 
promise of suit—Divisioti of estate — Alienaiion. 

Where suit, brought by a daughter of 
deceased Hindu, against the widow of his 
adopted eon, was compromised, whereby the 
family estate was partitioned out amongst the 
several claimants. Held that the oompromise 
was not an alienation by a limited owner but 
a family settlement in whioh each party took 
a share of the family property by virtue of 
independent title whioh was to that extent and 
by way of oompromise admitted by the other 
parties. ( Lord Moulton.) HlRAN Bibi v, 
SOHAN BlBI. 18C.W.N 929 = 

27 M.L J, 149 = 24 I 0. 309 = 

1 L W. 648 IP.O.) | 

[On appeal from 1 10. 180 and 10 l.G. 230 ] 

- Limited owner — Hindu widow— 

Alienation — Reversioner’s acquiescence. 

As the creation of tho ijara and darijara by 
a Hindu widow in respeot of her husband’s 
estate is a part ol a general family settlement 
efleoted for the benefit of the estate and injured 
nobody and as the conduct of the objecting 
reversioners raised a presumption that they 
believed the arrangement to have been made in 
good faith and under suob ciroumstanoes of 
ndoessity, as would give it validity according to 
Hindu Law, and as it his always beeu a 
feature to Hindu Law to attaoh great weight to 
the sanction by expootant reversioners of an 
alienation of property by a Hindu womao, as 
affording evidence that the alienation was 
under oiroumatanoeo whioh rendered it lawful 
and val d, the reversioners oculd) not question 
it. (Lord Moulton ) Bl.JOYGOPAL Mukebjee 
V. GlRINDRA NATH MUKERJEE. 

41 Gal. 793 = 18 O.W.N. 673 = 

12 A L.J. 711 = 19 0 .L.J 620 = 
16 Bora L.R. 425 = 16 M.L.T. 68 = 
27 M L.J. 123 = 1 L W. 533 = 
23 I G. 162= (1914) M.W.N. 430 (P.0.) 

[On appeal from 13 O.W.N. 201 = 

4 1.0. 518-8 0.L.J. 458.] 

- Limited owner—Alienation — Distinc¬ 
tion between— Reversioner when entitled to 
challenge compromise. 

A Hindu became a oonvert to Mahomedanism 
in 1845. His eon who was a Hindu predeceas¬ 
ed him and the father died soon alter. There 
< were disputes regarding the succession to the 
properties between the son's daughters and 
the father’s daughter’s son. In 1860 a com¬ 
promise was made under whioh the daughters 
of the son obtained from the Court of Wards 
possession 8) annas share of the property and 
the convert’s heir-at-law 7£ annas share. In 


FAMILY ARRANGEMENT —Limited owner. 

a suit for ejeotment after the death of the 
surviving daughter by the son’s reversionary 
heirs on the ground that the defendants who 
were purchasers from the convert’s heir at law, 
olaimed under an alienation from the daught¬ 
ers without justifying necessity. Held, that 
the oompromise was a family settlement and 
not an alienation and the defendant’s did not 
derive title from the daughters. The oompro¬ 
mise was based on tbe title of the parties 
existing antecedent thereto and acknowledged 
and defined thereby. 19 A. 187, Rel. (Mr. 
Ameer Ali.) KHUNNI Lad v GOBIND 

Krishna Narain. 31 All 356 = 28 I.A. 87 = 

19 G W.N. 515 = 8 A.L J. 592 = 
13 G.L J. 875 = 13 Bora. L.R. 427 = 
10 M L.T 23=11911) 1 M.W N. 432 = 
10 1.0 477 = 21 M L J. 643 (P. 0.). 

. - Limited owner. 

Under a family settlement the share allotted 
to a limited owner is an absolute estate. 
(Wallis, C.J. and Phillips, J.) RamaSami 
Naidu v. Gomathi. 33 l.G. 521. 

- Limited owner — Compromise. 

In some instances oompromise by a limited 
owner may amount to family setllemeut ; in 
other oases, they oannot be placed on a higher 
footing than they would be as contracts or 
alienatious. (Spencer and Seshagiri Aiyat, 
JJ.) BANOARAYEDU v. PERA2YA BASTRI- 

(1919; M.W.N. 810 = 80 1 0. 927 = 

2 L.W. 1023. 

- Limited owner — Reversioners. 

The true lest to bo applied to a transaction, 
challenged by the reversioners as au alienation 
not binding upon them, but which is alleged 
to be a lamily settlement, is whether tho 
alienee derives title from tbe holder of tho 
limited interest or life-tenant. There may bo 
a family arrangement between heirs or possible 
claimants by inheritance but there oan be 
no family arrangement as between legatees or 
alienees to which the reversionary heirs are 
not parties. (Eanhaiya Lai, J.C.) BHUSHAN 
v. DEO NaRAIN. B4 l.G. 82. 

- Limited owner — Grant to widow — 

Nature of estate. 

Where ae tbe result of a oompromise by the 
exeoutocs of the will of a Hindu testator who 
had bequeathed to certain relatives profits of 
oertain property in fixed shares from generation 
to generation the widow of a maintenance 
holder who had died before the oompromise got 
a share J Held, she took only a life estate as 
she took the property id a different quality 
from males. 6 A L.J. 590, 10 Mad. 1 Foil, 
(Lindsay, A.J.C.) DURGA BHANKar v. Ram 
RataN, 13 1.0. 544. 

- Limited owner—Widow and Rever¬ 
sioner . 

A limited owner can bind tbe reversion by 
a oompromise, in whioh eaoh (party takes a 
share of the family property, and under 
whioh eaoh gets an independent title to hi a 
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FAMILY ARRANGEMENT—Limited owner. ! 

• « < * d 

share as admitted by the other. But it must 
be ehowa that the limited owner acted bcna 
fide aDd for the preservation and benefit of 
the estate. When there is doubt as to whether 
a traosaotion is alienation or compromise of 
doubtful claim, the test is to see whether the 
alienee gets title from the limited owner. If 
there was some kind of pre-existing title and 
it was perfected or set at re-"i by the transac¬ 
tion, the transaction is * compromise of 
doubtful claim. If a fair oomprcmise is arrived 
at, to preserve the harmony and honour of the 
family, it will be upheld by the Court, though 
it rests on not quite satisfactory grounds But 
the right compromised must at least be suoh 
as to form the subject-matter of a claim. The 
right of a Hindu reversioner is a naked possi¬ 
bility and cannot form the basis of a claim. 
{Das and Adami , JJ.) BHAGWATI KUER v. 
JAGDAM 8AHaY. 62 1.0.933- 

2 Pat. L.T. 471. 

- Limited owner—Bights ot—On parti¬ 
tion. 

In a compromise for partition between 00 - 
parceners, oertain properly was given to a 
widow absolutely in the same manner as if the 
property had been partitioned under a decree. 
The widow took an absolute interest, i Pratt . 
J.O. and Cohen, A.J.C.) AMIBAI t>. MOOSO 
RAHIMTOOLA. 10 I.C. 982 = 4 S.L.R. 271. 

Meaning and Tests of. 

- Meaning and tests ol— Where operative. 

A family arrangement, to be operative must 
be without fraud and will not bo supported if 
founded on mutual mistake or if either party 
has been misled by (be oouoealment of material 
thing. The Court should not scan with nicety 
the quantum of consideration in a deed of 
family settlement. ( Mookerjee and Buckland, 
JJ.) Satis u, KALIDA9I. 68 1 0.677 = 

3* 0 L J. 329. 

- Meaning and test of — Alienation — Dis¬ 
tinction between. 

In a compromise and in a alieuation there is 
a transfer of interest but in a compromise, 
Courts are concerned only with the bona fides 
of the settlement and in alienation with 
justifiable necessity. 83 A 356; 27 M L.J. 
149 ; 31 M. 474, Foil. (Abdur Rahim, 0.0.J. 
and Seshagiri Aiyar, J.) VENKATA RAO v, 
TOLJA Ram RAO. (1917) M W.N. 80 = 

38 I.C. 270 = 5 L.W 482. 

- Meaning and tests of—Award is not 

enforceable as a family settlement. 

A family settlement implies a mutual 
settlement by oertain contending parties belong¬ 
ing to the same family of some disputed 
olaima and rights and an award of arbitrators 
is not a settlement of that character. It is 
the decision of a tribunal constituted by the 
oontending parties for the settlement of their 
dispute and in so far as it is a valid and lawful 
award, it is binding on the parties to the 
arbitration proceedings and their successors. 


FAMILY ARRANGEMENT— Minors, when 
bound. 

Whether such an award is binding on persons 
whose interests are analogous to those of the 
parties to the arbitration prooeediogs is a matter 
which is not capable of an inflexible answer. 
In each oase it has to be determined whether 
the person who agreed to the reference to 
arbitration was seeking to assert a right common 
to himself and others and had aoted fairly in 
representing those whose interest he had 
undertaken to proteot. (Kanhai%a Lai and 
Dalai, A.J.Ce.) CHAUDHRAIN ZAR1F-UN-N1SSA 
V. CHAUDHRI 8HAFIQUZ ZaM\N. 

26 0.0. 133 = 1923 Oudh 188. 

- Meaning and tests of. 

Where the several members of a family 
settle a dispute eaoh one reliquiebing all claim 
to the property not falling to bis share and 
recognising the right of the others as they 
had previously asserted it to the portion alloted 
to them respectively,the transaction is oalled the 
family arrangement and must be upheld as such. 
The test of auoh an arrangement is the re- 
ocgnition of a pre-existing title and not a 
derivation of title from each other. 

(Lindsay , J.C.) DALIP SINGH v. KASHI 
Nath. 24 1.0 342 = 17 0,0.108. 

- Meaning and tests of— Real meaning 

ought to be ascertained—Effect to be given as 
much as possible. 

The Courts should ascertain the real meaning 
of the parties to family settlements and should 
give effect to as muoh of it as possible if the 
whole cannot be given efieot to. [Evans, J.O. 
and Lindsay. A.J.O.) MAHOMED HASHIM ALI 

Khan v. 8adi Hcsenkhan. 13 1 0. 882 = 

14 O.C. 838. 

- Meaning and tests of—Binding nature * 

Principles applicable. 

A fair compromise of family disputes will be 
upheld by a Court though resting on grounds 
which as between strangers may not be satis¬ 
factory. The rights compromised should be of 
euoh a Datura that they oould at least have 
formed the subjeot-matter of a olaim, though 
a doubtful one. When entered into by a limited 
owner, in order to bind reversioners, it must 
be a fair and honest one representing the estate 
and for its protection. The prinoiple applies 
not only for preserving the peace but also for 
preserving tbe property. In the absenoe of 
proof of mistake, inequality of position, undue 
influence, fraud, eto., a family arrangement 
made in settlement of a disputed or doubtfnl 
olaim is valid and binding and cannot be set 
aside merely on the basis that one party got 
more or less than that he would have legally 
got. When minors are sought to be bound, it 
must be shown it was for their benefit. ( Buck * 

nill and Rcss, JJ.) Ram Bahadur Ben v. 

GANESH BHaGAT. 2 Pat. 654= 1924 P. 4». 

Minors, when bound. 

- Minors, when bound— Setting aside. 

A bona fide settlement of a family dispute 
which has been fairly arrived at and aoted upon 
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FAMILY ARRANGEMENT—Minors, when 

bound. 

oannot be set aside by a minor party unless 
vitiating oicoumstances are alleged and proved. 
(Daniels, J.) RADHA K.RISHNAN bHDKOLu. 
NOKH LaL 8BUKUL. 21 A L J. 488 = 

L R. 4 A. 481 = 1923 All. 586. 

- Minors, when bound — Dispute, claim. 

In the absence ol proof of mistake, inequality 
of position, undue influence, coercion, fraud or 
any similar ground, a partition or family 
arrangement made in settlement of a disputed 
or douotful claim is a valid and binding 
arrangement whiob the parties thereto oannot 
deny, ignore or resile from. If the parties have 
settled a dispute, such settlement will not be 
set aside on the ground that it gave to one of 
them more thaD what he ought possibly to 
have reoeived if he had taken the judgment of 
the Court upon the matters in difLrenoe be¬ 
tween them. The Courts will uot be disposed 
to soan with much nicety the amount of consi¬ 
deration. Tnore is nothing iu this dooirino of 
family agreements opposed to the general 
principle that, when it is sought to bind a 
minor by an arrangement entered into on his 
behalf, it must be shown that the agreement 
was for the benefit of the miuor and that no 
improper advantage has been taksn of the 
minor’s position. When there is no defect, 
the settlement of doubtful claim is oi as much 
advantage to a minor as to an adult and where 
a genuine dispute has been fairly settled the 
dispute cannot be reopened on the ground that 
one of the parties to the family arrangement 
was a minor. (N. R Chatter jet and Newbould. 
J J. ) KERAMUTULLk MBAH V. Keamuttu- 
ALLAH MEAH. 49 1.0. 888 = 23 OWN. 118. 

- Minors and sons, when bou id. 

Family arrangements, or references to arbi¬ 
tration entered into in good faith by tho 
manager of a joint Hindu family or by a 
father, bind tho other members of the minor 
sons in the absenoe of fraud or other good 
reason tho contrary. (Ch vis and Scott-Smith, 
JJ.) DWARKA Da 8 t), K.I8HAN KlSBORK. 

2 Luh. 114 » 61 1.0. 628-3 Lah. L J. 349. 

——Minora, when bound —Test to be 
applied to. 

Tests to be satisfied beforo family compro¬ 
mises entered into od behalf of minors will be 
upheld are ; — (1) There must be a full disolo- 
sure of all material circumstances in the 
knowledge of tho parties thereto whether the 
information withhold was a-faed for by the 
other ooutraoting parties or not, (2) all the 
members of tho family should have been treat¬ 
ed impartially, (8) if the parties are not on 
equal terms but one of them stands in suoh 
relation to tho other as renders it incumbent 
on him to give a fuller account of the matter 
or question in dispute than ho has done, the 
Court, although no intentional fraud may be 
importable to suoh person, will not support 
the oompromise. (4) A family arrangement 
will not bind a minor if it is unoonsoionable in 


FAMILY ARRANGEMENT—Proof. 

any way. (Wallis, C.J. and Seshagiri Aiyar, 
J.) abdul Hussain v. Mahomed Ibrahim. 
3 L.W. 379 = 33 I.C. 243=19 M L J. 346. 

—--Minors, when bound—Guardian relin¬ 

quishing rights. 

Relinquishment of minor’s property of con¬ 
siderable value by guardian for insignificant 
sum does uot bin! the minor, nor it is valid as 
family settlement. C.J. and Srini¬ 

vasa Aifiangar, J.) VlSVANATHASWAMI v. 
KAMULU AMMAL. 1913) M W N. 968 = 

2 L W 1214=19 M L.T 2£6 = 31 I 0 833 = 

30 M L J. 481. 

-Minors, when bound—When binding 

on all members. 

Where the major member of a family enters 
into a family arrangement. w:ib lull know¬ 
ledge of all facts for themselves aud on behalf 
of the miuor members fuliy represented 
by their natural guardians such an arrange¬ 
ment is binding on the minor members 
in the absence of fraud though certain 
doubtful claim had lest) admitted as valid 
by the guardians of the minors. (While, 
C.J. and Sada'-iva Aipar, J.) F'raK^TERI v. 
KORAM. 14 1,0. 293 = 11912) M W.N. 582. 

- Minors, when bound. 

A bona fide oocuprcmi?e constituting a settle¬ 
ment between the members of a laimly is 
binding on the minor members of the family. 
(Sundata Aipar and Spencer, JJ ) ANANT- 
NARAYANA AIYAR V. SAV1TRI AMMAL 

36 Mad 131 = 11912) M W N 39 = 
11 M L T 63 = 13 I.C. 438 = 22 M L J 231. 

Mistakes, effect of. 

- Mistakes, effect of —Relief. 

Unequal divi-ion of property is liable to be 
set aside for mistake but cot where parties 
accept it with full knowledge. < Pndeaux, 
A.J.C.) WASUDEO v. VlTHAL. 35 1.0. 422. 

Proof. 

- Pt oof— Binding nature of. 

In the absence ot proof o! mistake, inequality 
of position, undue iofiueuoe, o ercioo, fraud 
or like ground, a partition or family arrange¬ 
ment made in settlement of a disputed or 
doubtful olaim is a valid and binding 
arrangement which the parlies thereto oannot 
deny, ignore or resile from ; and this principle 
is applicable where some of the members of the 
family are minors or where the settlement has 
been effected by a qualified owner wboBe aot 
will bind the reversioners. (Mookerjee and 

Panton, JJ.) Kusum Kumari t> Dasabathi. 

61 I.C. 210 = 84 0 L J. 323. 

- Proof—Mutation petition. 

Revenue Court’s order in mutation proceed¬ 
ings cannot of itself oonfer any title. A 
oompromise petition in a Revenue Court, on 
whioh mutation is based is admissible though 
unregistered as proof of family arrangement 
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FAMILY ARRANGEMENT —Registration if 
necessary. 

not as conferring any title in future but as a 
recognition of the previous titles. The petition, 
however, must be construed to determine its 
real meaning. (Lindsay, J.C. and Stuart, 
A.J.Q.) 8ATROHAN LAL V. NAGESHAR 

PRASAD. 19 0 0.78 = 35 1 0.770 = 

3 O.L, J. 339. 

Registration if necessary. 

- Registration, if necessary. 

A family settlement of disputed claims, 
which proceed oo the assumption of an 
antecedent title of some kind in the parties 
whioh it merely acknowledges or defines, does 
not involve a conveyance of property by one 
party to another and does not fall within the 
purview of any of the provisions of the Transfer 
of Property Act which require an instrument 
in writing. 33 All. 356 (P C.) Ref. (Piogott 
and Kanhaiya Lai, JJ ) Baldeo 81 NGH v. 
UDAD 8INGH. 43 All. 1 = 18 A.L.J. 877 = 

88 I.C 732 = 2 U P L R. (All.) 202. 

- Rcgislratioti—Validity. 

Per Richards, J.—A family arrangement, 
affeoting right in immoveable property above 
Rs. 100 must be registered. Per Tudball, J. 
A bona fide and non-fraudulent family arrange* 
ment aotod upon by all parties should be res¬ 
pected by Courts, but if a document purports 
to extinguish one’s title, it must be registered, 

( Richards, O.J., Tudball and Rafique, JJ.) 
Jagrani Misrain v. Bishekhar Dube. 

38 All. 368 = 33 I Q 701 = 
14 A L.J. 449 (F.B.). 

Transfer of Property, whether essential. 

- Transfer of property whether essential. 

Transfer by gift is Dot the only meaos of 
oreating title under the Hindu Law apart from 
inheritance or succession. If the persons 
entitled to a property are willing to treat a near 
relation a6 a oo-sharer out of affection, and 
give up their olaim to an exolueive right they 
oan do so without a registered deed ; the aot if 
unequivooal creates a title in favour of the 
person who is ^ken in as a oo-sharer. (Holm- 
wood and Chilterjee , JJ.) GlRHI RANI 
Misrani v. Chandra Lad Kanath. 

17 I 0. 883 = 17 C.W N. 62. 

- Transfer of property, whether essential 

— Release —Absence of words of conveyance. 

A release deed whereby the releaser simply 
undertakes to vaoate his house may be opera¬ 
tive as a bona fide settlement of a family dispute 
despite the absence of words of conveyance. 

(Benson and Munro, JJ.) MUTHUSaWMI PlL- 
DAI v. GOVINDASAWMI PlDDAI. 9 1.0. 267 = 

9 M L T. 342. 

- Transfer of property, whether essential 

— Effect. 

To oonstitute an effective family arrangement 
there need not be any formal oontraot between 
the parties, 38 A. 356 ; 5 B.H.C.R- 128 ; 3 Agra 
H.O.R. 82 ; 2 Oh. A.O. 294, Ref. Such arrange- 


FATAL ACCIDENTS ACT (XIII of 1835), 8. 1. 

ment8 are given effect to, not because they 
amount to transfer of property, but beoause 
they constitute binding agreements between the 
parties from whioh the law will not allow them 
to.’withdraw. (Lindsay, C.J. and Stuart, A. J.C.) 
8atrohan Lad v. Nageshar Prasad. 

19 O.C 73 = 33 I 0. 770 = 3 O.L J. 339. 

FAMILY SETTLEMENT. 

- Reg istration. 

When a suit is disposed of aooording to the 
settlement whioh contains matters outside the 
soope of the suit, then registration of that 
settlement is not Deeessary. (Das and Adami , 

JJ.) arunbatiKumari v. Ram Nibanjan. 

38 1.0. 299 = 2 P.L.T 38. 

FAT&L ACCIDENTS ACT (XIII of 1833.) 

- Damages for causing death—Finding 

of Criminal Court. 

To establieh oivil liability under Act XIII of 
1355 against any person, it must be proved 
either that he actually committed the wrongful 
act himself, or at the least, that he actively 
aided or abetted its oommiesion and so took 
part directly in oausing it. It is not enough 
that be knew tbat the aot was likely to be com¬ 
mitted or that it was committed in the prose¬ 
cution of a oommon objeot. The findings of a 
Criminal Court are not relavant in a Civil Court 
but the criminal proceedings may be referred to 
test the evidence adduoed in the oivil suit. 56 
P R. 1905 Diet. (Kensington and Chevis. JJ.) 
HARIA t;. BASANTH KaUB. 8 P.L R. 1912 = 

128 P.W.R. 1912=16 I C 491 = 

117 P.R. 1912. 

-S 1 —Damages awarded — Court’s 

power to distribute. 

Under Act XIII of 1855 the Court has powers 
to divide damages claimed and awarded be¬ 
tween some only of the parties for whose benefit 
tbe olaim is made. ( Richardson and Suhra- 
wardy. JJ.) 8YED 8ADAQU REZU V. KHOSH- 
MOHINI DASI, 1922 Cal. 317. 

- Death caused by wrongful act—Right 

of heirs. 

Where a death is caused by wrongful aot, the 
right of heirs of deoeassed to sue for damages is 
governed by the principle of tbe Aot even where 
the Aot is Dot in foroe. (Koiwal and Macnair, 
JJ.) RAKHMIA BAI V. DHANRAJ. 

61 I.C. 311. 

-S. 1 —Damages— Quantum —Basis of 

assessment. 

In a claim for damages under the Fatal Accid¬ 
ents Act the reasonable expectation of peauniary 
advantage by the relatives remaining alive may 
be taken into account by a Jury and damages 
assessed as the probable pecuniary I 093 thereby 
occasioned. The faot that the deceased in some 
way provoked the quarrel as a result of whioh 
he died, is immaterial so far as regards tbe olaim 
for damages under 8. 1 of the Aot. (Abdul 
Raoof and Abdul Qidir, JJ.) PlARA RAM u. 
BEHARI RAM. 89 10 334 . 
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FATAL ACCIDENTS ACT (XIII of 1895), S. 1. 

-S, 1— Compensation— Brotlur of a 

murdtred man. 

A oo-parcener ot the murdered man ia not 
entitled to compensation under the Aot. 
Compensation should be awarded looking to 
the members of the family of the deoeased. 
(Rattigayi and Jones. JJ.) BlSHUNDAS v. Ram 
Labhaya. 108 P.R. 1918 = 32 l.G. 18 = 

187 P.W.R. 1919. 

-S. 1—Compensation for death caused 

by railway accident—Discretionary with Court 
to apportion among relatives—Circumstances 
to be taken into consideration—Child—Mean¬ 
ing. 

In oases where compensation is awarded by a 
Railway Company before the death of a person 
in an aooident, the discretion rssts with the 
Court to apportion the amount of compensation 
among the various relatives of the deoeased and 
in ezeroising that discretion the Court ought to 
see that by far a large share is given to persons 
dependant entirely on the deoeased for protec¬ 
tion. taking into consideration also the equities 
the others may be entitled to. For purposes of 
awarding compensation under 8. 1 of the Fatal 
Aooideuie Aot a son adopted after the death of 
the deoeased is Dot a ' Child ’ within the 
meaning of the section. (Ratt*qan and Scott- 
Smith, JJ.) 8BBI GOPALu AMBA DEVI. 

26 P.W.R. 1914 = 122 P.L R 1914 = 
22 1.0. 848 = 93 P R. 1914 

■——8. 1 - Test ol injury caused — Reason¬ 
able expectation ol pecuniary advantage. 

The test of injury under 8. 1 of the Aot is 
not the legal liability alone, but tho reasonable 
expectation of pecuniary advantage by the 
deoeased’a remaining alive. The reasonable¬ 
ness of the expectation is largely founded 
upon a record of pecuniary benefit reoeived in 
the past and there must be something more 
than a mere speculation in the future. 16 B. 
264, Expl. (Scott Smith and Agnew, JJ.) 
SECRETARY OP STATE V. GOPAL 8INGH. 

112 P R. 1913 = 188 P.W.R 1913 = 
20 1 . 0 . 423 = 284 P.L.R. 1913. 

-8. 2 —Scope. 

8sotiou 2 of Aot XIII of 1856 has no applica¬ 
tion to a puit instituted against tho wrongdoer. 
13 B. 677} 28 M. 487, Foil. ( Benson , O.C.J. and 
Abdur Rahim, J.) TlRUMALA NAGABHU- 
SHANAM V SRI RAJAH VENKATADRI. 

23 ML J. 288 = 11012) M.W.N. 899 = 
17 I 0. 226 = 12 U.L.T. 383. 

FAZENDARI. 

See Land TENURE, FAZEN D iBI. 

FERRIES AOT (IY of 1878). 

-8. 22 -Servants of lessee collecting 

excessive toll without authority—Liability of. 

A servant of a lessee of a ferry who makes 
unauthorised and extortionate collections from 
paesongers, acts beyond the soope of his 
authority, and is liable for an oflenoe under 
8. 22 of the Aot but the lessee is not liable as 
he took no part in the extortion. 24 B. 423, 

Vol, III—42 


FIRM. 

Diet. (Tudball , J.) EMPEROR v. Behari 
Lal. 34 All. 146 = 13 10. 101 = 

13 Or.L.J. 8 = 8 A L J. 1324. 

FERRIE8 ACT (I of 1889). 

-8. 11 —District Magistrate—Power to 

establish subsidiary ferry— Interference with 
private rights- 

A proprietor of a village is entitled to a9k 
the Court to restrain any unauthorised intru¬ 
sion on his property, oommitted by evenithe 
8eoretary ol State for India, who has to justify 
his aotion UDdor some statute. The Distriot 
Magistrate baa no jurisdiction to establish a 
subsidiary ferry beyond two miles from the 
ghat of the publio ferry. There is a olear 
distinction Detween publio ferry whioh under 
8. 6 can be established only by the Lieutenant- 
Governor, and a subsidiary ferry, whioh under 
8. 11 oan be established by the District Magis¬ 
trate and whioh is therefore a private ferry. 
(Dass and Adayni, JJ.) Pardip BINGO v. THE 
Secretary of btate for India. 

9 Pat. L J. 800=1 Pat. L T. 393 = 
67 I.C. 916 = 2 U.P.L.R. (Pat.) 181 = 

1920 Pat. 297. 

FERRY. 

See also (1) EASEMENT. 

(2) Easements act. 

- Right to—Crown grant. 

It is not open to a person to set up a rival 
ferry in opposition to one who has been 
exeioieiug the right for a loog time unless the 
former oould show a Crown Rrant ezpressly or 
by implication. (Knox, J.) JWALA 8INGII y. 
ABDUL RAZAK. 29 I C. 692= 13 A.L J 775. 

- night of— Acquisition—Prescription. 

A right to a ferry between two villages can be 
the eubject of a grant from the Crown aud the 
grant oan be implied from the facts proved. 
The right cannot be aoquired by prescription. 

18 O. 652, Rel. ( Macleod , C.J. and Cayajee, J.) 
Sham a Durgaji Bhoi v. Gangadhar 
Narayan. 24 Bora L R. 449 = 67 I.C 419 = 

(1922) Bora. 249. 

FICTITIOUS TITLE. 

See T. P. ACT, 8. 53. 

FIDUCIARY RELATIONSHIP. 

See (l) Evidence act, 8. ill. 

(2) TRUSTS ACT, 8s. 88,94. 

(3) CONTRACT AOT, 8. 16. 

FINAL ORDER. 

See O. P. CODE, 83. 2 (2), II, 104, 109. 
FINDING OF FAOT. 

See 0. P. CODE. 8. 100. 

FIRE INSURANCE. 

See Insurance. 

FIRM. 

See (1) C. P. CODE, O. 21, Rr. 49, 50 and 

O. 30. 

(2) CONTRACT AOT, 8a, 289—266. 

(31 Corporation. 

(4) Company. 
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FISHERY. 

“ " Jalkar—Grant by Government—Navig¬ 

able river—Change of course—Right to follow 
the river—English Law. 

A grantee of a jaluac (exclusive fishery) from 
the Goveroment in Beogal, in a tidal and 
navigable river, oan follow the shifting river 
for the enjojmant of his exolusive fishery so 
long as the waters form part of the river system 
within the upstream aad downstream limits 
of his grant, whether thesubjaoent soil belongs 
to the Government or a private proprietor as 
being the site of the rivet’s reoent enoroaohment 
and whether shifting of the channel is gradual 
or is the result of sudden eruption. In this 
respoot tb6 law in India is different from the 
English Liw. The rule in England which 
connects the subject’s right to an exclusive 
fishery in tidal and navigable rivers within the 
limits of the Crown’s ownership of the eubjaoenfc 
soil is the result of oondicions partly historical 
and partly geographical which have no counter¬ 
part in Bengal. (Lord Sumner, J.) 8 RI Nath 
Roy v DlNB\NDHU SEN. 42 Cal 439 = 

18 C.W N. 1217 = (1914) M W N 69i = 

1 L.W 733= 16 M L T 319 = 
12 A L J 1193 = 20 C L J. 385 = 
16 Bora. L R 901 = 23 I.C. 467 = 

41 I A. 221 (P C ). 

- Right to fish by member of public. 

The right of a member of the publio in fish¬ 
ing by means of stukes woald not pass by a 
grant or desoent and ooneequently a member 
is entitled to be protected from improper inter¬ 
ference with his right of fishing as a member 
of the publio. {Alatlen, J.) LAKSBMan v. 
RAMJI. 23 Bom. L R. 939. 

Public navigable river—Burden of 

proof. 

Where a right to fish is olaimed in a publio 
navigable river on the basis of prescription or 
immemorial custom, the plff. has first to 
prove that the river is a publio navigable one 
and than there was a grant of the bed to the 
Zemindar at the time of permanent settlement 
or that there was a grant of several fisheries in 
favour of the Zemindar though the obannel 
was publio aud navigable. tMookerjee, A.CJ. 
and Fletcher, J.) BHAGIRATH Malo v. 
ananda Prosonna Mukhapaddya. 

60 I C. 178 = 33 C L.J. 229. 

If passes title to bed of river. 

An exclusive right of fishory in a non-navi- 
gable fiver does not of itself pass the right to 
the soil in the bed of the river. (Flet'her and 
Qhamsul Huda.dJ.) Maharaja OF BURD- 
WAN V. SECRETARY OF 8TATE FOR INDIA. 

46 Cal. 390 = 46 1.0 303 = 22 O W N. 872. 
- Rights of. 

One oo-owner oannot maintain a suit against 
the lessee of a ' bil ’ from another co-owner for 
the reoovery of the portion of the value realised 
by him by the sale of the fish oaught. unless 
the oo-owner, was obstructed by the lessee 
in the enjoyment of his right or oould not get 
ample fish in tho * bil ’ to satisfy his right 


FISHERY. 

of fishery. (Fletcher and Shamsul Huda, 

JJ.) rudra Nath Roy v. Joy Ohand 
Kaibartna. 46 I.C. 280, 

Union of two rivers—Fishery owners* 

right. 

Where two rivers mingle, the fishery rights 
in th6 two rivers cannot be said to mingle and 
the right depends upon tho fact whether the 
invading river has retained or lost its identity, 
though ;n extreme cases tbo matter can be 
easily settled. 42 C. 489 (P.C.) Di«t. ( Chatter- 
jee and Beachcroft, JJ.) 8arda Prasad Roy 
V. MUHAMMADYUSUF. 24 O.L.J. 153 = 

34 I.C 228 = 21 C.W.N, 1007. 

***“•■ River shifting its course-- Dobas in old 
bed. 

W here a river shifts oourse leaving dobas in 
its old bed, the grantee of the exolusive right 
of fishery in tho river retains his right over 
suoh dobas eo long as the latter continue 
to be incommunioation with the main channel 
thccughout the year. (Carndujff and Richard¬ 
son, JJ.) Hem Chandra chaudhuri v. 

SECRETARY OF STATE FOR INDIA. 

23 1.0. 1S6. 

- River bed—Right claimed in other 

waters - Court how to adjudge—Jalher--Shifting 
course of river—Right to follow river. 

The right of fishery (Jalkar) in a river, 
extends over all the waters which form part 
of the river. The jalkar rights of a river 
extend tc waters in the river bed though they 
are not oonneoted with tho flowing stream 
throughout the year. The grantee of a jalkar 
may fish in all wcterB comprised within the 
banks of the river though tho particular sboets 
of water may during a part of tho year be dis¬ 
connected from permanent current. (Jenkins, 
C.J., Barrington and Mookerjee JJ.) AHMADI 
Begum v Mahasy Taraknath Ghosh 
17 C W.N. 1173 = 211.0 233 = 18 C L.J. 399. 

- Public nawgable waters—Government 

or proprietor of estate whether entitled. 

The Government is prima facie the owner 
of fishery right in ail publio navigable waters 
whether tidal or not. But the rights of fishery 
in email rivers whioh are tidal but not naviga¬ 
ble belong to the proprietors through whose 
estates they run. (Richardson and New ould, 
JJ.) 8HRIMANTA BaGDI V NlRANTAR JELIA. 

19 I.C 893 = 17 C.W N. llOff, 

- Private rights—How acquired — Pre¬ 
scription. 

Private rights of fishing in pnblto waters 
may be acquired either by a grant from the 
Crown or by prescription from whioh a grant 
may be presumed Quaere— Whether exclusive 
rights oan be acquired in a tidal or navigable 
river by proof of mere enjoyment in the manner 
provided by 8. 26 of the Limitation Act. 

A person to acquire the right of fishery, by 
prescription must show that he had an un¬ 
interrupted enjoyment of it openly, publicly 
and peacefully for over the statutory period ; 
but where suoh aD enjoyment was in exercise 
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FISHERY. 

of a common right which he shared with 
others, he should show that bis user was iu 
assertion of a higher right than the general 
right, in himself and for his exclusive benefit. 
(Coze and Teunon, JJ.) ABHOY Chaban v. 
Dwabka Nath Malo 39 Cal. 53 = 

11 1.0. 180 = 13 0. W.N. 972. 

- Landlord and tenant—Lost grant 

claiming exclusive right—Declaration and 
injunction . 

In a suit by plaintiff for a declaration of his 
exclusive title to ite fishery rights in a tank 
and for an iDjuLOtion to restrain the defend¬ 
ants Item interfering with his rights, defend¬ 
ants olaimed the right to the fishery rent 
and the defendants proved the long and con¬ 
tinued enjoyment pleaded by them. Held, that 
it was (or the plaintiff to establish his title in 
defiance of the defendants’ claim arising from 
it. It was not enough for the plaintiff to 
prove his ownership of the tank and rely simply 
on the presumption that the right of fishery 
being an inoident of the right of ownership 
vested m him. Per Krishnan, J.—Where the 
facts required for raising a presumption of a lost 
grant wece stated and evidence was all taken 
and the Courts have given their opinion on the 
evidence, it is not necessary for the High Court 
in second appeal to raise a speoifio issue aud 
call for a fresh finding. It may well be that, 
where a right of fishery was claimed as first 
vested in the ryots of a village as a body, no 
question of unresJonablenedB will arise. The 
right olaimed is a right iu gross. ( Spencer and 
Krishnan, JJ.) 8UBBAMANIAN CHETTY V. 
VIJIA RAGHUNATAN PILLAI. 

22 M.L.T. 928 = 41 I.O. 419 = 6 L.W. 769. 

- Grant of—Rights of grantee to the soil 

— Grant of soil. 

A proprietor oan lease out a fishery without 
giving any rights to the soil or tho bed upon 
whioh the water lies aud he can then let out 
the land eubjoot to toe rights of the lossee of 
the fishery. 11, on the other hand, he lets out 
the land firet, he cannot olaim the right to the 
water and fish that come upon the land after¬ 
wards. The landlord may reserve the right of 
fishery when letting out the land, but such a 
reservation is, striotly speaking, a re-grant of 
tho right by the tenant to the landlord. (Mill- 
lick and Ross. JJ.) Mbs. Hicnby Hill & Co. 
v. 8HEOBAJ RaI. 3 P L T 03 = 

1922 Pat. 199 = 11922) P. 9. 

FISHERIES AOT (II of 1889). 

-8. Z—Conviction under —Bona fides— 

Question of possession of fishery. 

A person fishing in a river at tho instigation 
of the Zemiadar between whom and the 
Government there was a dispute as to the 
possession ol the fishery, oould not be oonviot- 
od under 8- 3 unless bis 6ona fides had been 
properly investigated and the question of pos¬ 
session enquired into. ( Teunon and Huda, 
JJ.) RADHA KAIBEBTA V. EMPEROR. 

19 Or. L J. 769 = 46 1.0. 689-23 O.W.N. 742. 


FOREST ACT (Y1I of 1678), S. 6. 

FIXTURES. 

See T. P. ACT. 8s. 3, 108. 

FOOD, ADULTERATION OF. 

See Municipal acts. 

FORBEARANCE TO SUE. 

See Contract act, S?. 2, 28. 

FORECLOSURE. 

See 0. P. CODE, O. 34, Rc. 2, 3. 

FOREIGN COURT. 

See (1) C.P. CODE, 8. 13. 

(2) Evidence act, 8s. 40, 43. 

FOREIGNERS ORDINANCE (III OF 1914). 

-8s 3 and 8 — Change of residence- 

jurisdiction. 

Tho notification by the Local Government 
compelling tho foreigners to uot-ifiy their 
change of residence is not ultra vires when 
such powers arc delegated. Mere oasual 
journey for a oouple ol nights away from 
home is no change of residence. iCoutts- 
Trotter, J.) In re CHARLES GEORGE 
HEDANQAR. 32 I C. 639 = 17 Or. L J 67. 

FOREIGN'JUDGMENT. 

- Suit on —Indian currency — Deeree — 

Rate of exchange. 

Where a suit is brought in India on a fore- 
ign judgment awarding damages in sterling 
the rate ol exobange to be adopted should bo 
the rate prevailing at the date of the judgment 
of the Euglieh Court. Fawcett, J.) Madh aVJI 
VlSRAM v RAMNIKLaL. 47 Bom 487 = 

23 Bom, L.R. 173 = 1923 Bom 437. 

FOREIGN JURISDICTION AOT (1890). 

-8. 4 (1) — Foreigner—British Military 

Service— Jurisdiction of British Courts establi¬ 
shed in Foreign Country. 

Where an Afghan, a national born subject of 
the Ameer of Afghanistan was enlisted and 
enrolled a) a Soldier in a British Indiau 
Regiment after taking the oath of allegiance to 
His Majesty, and he committed an cflence in 
the 8traits Settlement?. Held, that the Sup¬ 
reme Court at Hong Kong had jurisdiction to 
try him for the oflenoe. The evidenoe of the 
Judge ol the Provincial Court was admissible to 
show that the Hong Kong Court bad jurisdic¬ 
tion over British Subjeots in tho place where 
the oflenoe was committed. An alien enlisted 
by the British Crown as a Soldier is entitled 
to the same rights and subjeot to the jurisdic¬ 
tion of the same Courts as British enlisted 
subjeots. ( Lord Summr.) IBRAHIM v EMPE¬ 
ROR. 18 C W.N. 709= 19 Cr. L J 320 = 

23 1.0 678 = 1 L.W. 989 (P C ) 

FORE8T ACT iYIIOF 1678.) 

-8a. 6, 7 and 9 - Government property 

—Land part of permanently Settled Estate — 
Applicability. 

Where the land is part of a permanently 
settled estate it is a private property and not- 
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FOREST ACT (YII of 1878), S. 23. 

the Government property within the meaning 
of the Forest Aot and therefore oannot legally 
be eubjeot of reservation under Chap. II of that 
Act. 8s. 6, 7, and 9 equally refer to land 
which is of the desoription mentioned in 8. 3, 
that ig the proceeding taken in respect of suoh 
land. I Woodroffe and Suhrawardy, JJ.) 
Secretary of state v. abdul Rahaman. 

1923 Cal 77 . 

- — Sa. 23 and 31— Rules under — Hunting 

and shooting sn reserved forest. 

Huntiug and killing a tiger in a reserved 
forest even though it be for killing the tiger 
whioh killed the cattle of the aooused, amounts 
to hunting. (Shah Din and Marten JJ ) 
A&jrir Saheb Balamiya Patio v. Empe- 
R0B - 42 Bom. 406 = 43 1 0, 814 = 

19 Or L J. 610 = 20 Bora. L.R, 384. 

® 3 - 28 lb) and IQ—Punjab Govern- 
ment Notifications, No. 61 , *6th January 1897, 
28 and No. 437, 3rd October 1897, R. 1 — 

Sets fire to ’, meaning of. 

A person sets fire to a thing if he pu te a 
maloh to it or sets it on the fire direotly, and 
catobe9 fire as an indireot consequence 
of bis act. The aooused kindled a fire in his 
master’s garden wbioh spread to an unolassad 
forest, aod then to a reserved forest. The 
accused should not be said to have set fire to 
either of the forests within the meaning of 
8* 25 (b). (Johnstone , C.J. and Scotl-Smith, J.) 
Rao v, Emperor. 30 P.R. fCr.i 1916 = 

36 I.C. 128 = 17 Cr. L.J 488 = 
31 P W R Or. 1916 = 34 P L R. 1917. 

~ *8 23 (di—Applicability —Liability of 

licensee for agents' acts. 

A licensee under this Aot would be liable 
criminally for every act of his agent done in 
carryipg on the business delegated to him, if 
there is a breaoh of the oonditiou of the lioense 
or any rule thereunder. If the owner of some 
cattle entrusts them to a greazor who takes 
them into a forest reserve to afford them better 
pasturage, the owner is not oriminally liable 
but is only oivilly liablo. The words of 8. 25 
(d) olearly apply only to the person who does 
any of the aots mentioned therein. (Stanyon, 

A.J.C.) Saiyyad Rahim u. Emperor. 

16 Cr. L.J, 493=29 I C. 323 = 

11 N.L.R. 76. 

-S. 23 (f)— Cutting itrees— Felling of 

each tree —Distinct offence. 

A person felling a number of trees in a 
forest is guilty of as maDy offences under S. 25 
(/) of the Forest Aot a9 the number of the 
tress felled by him. ( Piggolt and Walsh, JJ.) 
Emperor v. Ragunath. 43 1.0.677 = 

19 Cr. L.J. 161. 

" S. 25 (I)— Hunting without a permit 

in a reserved forest. 

Where persons form a party and go without 
a permit to a reserved forest with the objeot of 
bunting, even those who do not shoot are 
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punishable under 8. 25. (Banerjee. J.) BAB- 
kat ali v. Emperor. 40 All. 88 = 

42 I.C. 922 = 19 Cr. L.J. 10=13 A.L.J. 824. 

*8. 32 —Criminal tresspass — Forest 
trees, cutting of—Penal Code, S. 447. 

A person entering a forest and cutting reser¬ 
ved forest trees cannot be ooDvioted both under 
8. 32 of the Forest Aot and under 8. 447 
of the Penal Code as the ofieno 9 under 
the latter seotion is inoluded in that under 
the former. ( Banerjee , J.) RuP DEB v. 
Emperor. 20 I.C. 408 = 14 Cr. L.J. 424 = 

11 A.L.J. 340 

Ss. 32, 34 and 83 —Confiscation of 
produce—Conviction under S 32. 

Where a person is convioted under 8. 32 of 
the Aot, the whole of the produce in respeot of 
which the offence was committed must be 
confiscated and handed over to the Forest 
Department of the Government. ( John¬ 
stone, , J.) Emperor v sadapur. 

I P.R. (Cr ) 1912 = 13 P.W R. (Or.) 1912 = 
18 I.C. 924=13 Cr. L J. 172=37 P.L.R, 1912. 

-S. 41 — Rules for Chittagong hill 

tracts. 

The rules apply to Government reserved 
forests and do not cover the ca9e of a person 
who has obtained a lease of a forest in fee- 
simple. If he, therefore, removes bamboos 
from one portion of the estate to another he is 
not guilty under the rules. ( Chatterjee and 
Cuming, JJ.) 8ATYARANJAN Sen Gupta u. 
Mohammad Barfaraj. 37 1 0 819 = 

21 Cr. L.J. 639. 

-Ss. 41 (b) and 42—1?. 4 framed by 

Government of Bombay under S. 41 (b)— Ultra 
vires. 

R. 4 of the rules for Sind framed by the 
Government of Bombay under 8. 41 (6) of the 
Aot, prohibiting the moving of timber from 
private land without a oertifioate from the 
holder or manager of suoh land, is ultra vires .* 
consequently a coDviotion for a breaoh of that 
rule under 8. 42 of the Aot oannot stand. 
(Pratt, J.O. and Crouch, A J 0 ) MlTHO v. 
Emperor. 33 1.0. 668= 17 Cr. L J. 364 = 

10 S.L.R. 9. 

- S, 82 —Plea of justification — Not 

raised. 

The plea of justification under 8. 82 not 
having been raised in the pleadings in the 
Lower Court could not bs allowed to be raised 
in appeal. 8. 82 expressly provides that the 
sale proceeds should be applied first in discharg¬ 
ing the amount due. (Pratt, J.O. and Fawcett, 
A.J.Oj CHANDIBAM KARAM SINGH V. 
8EORETABY of State. 31 1.0.436 = 

9 S.L.R. SI. 

FOREST OFFICER. 

See Forest act. 

FORFEITURE. 

See (l) act of State, 

(2) Crown. 

(3) Landlord and Tenant. 

(4) T. P. ACT, 8. 111. 
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FORFEITURE ACT (X OF 1859). 

- S. 20— Mortgagor and mortgagee — 

Confiscation by Government ot mortgagee 
rights—Mortgagor not effected — Redemption — 
Limitation. 

Where the Government confiscated only the 
mortgagee rights of a oertain person under 
the Aot and granted it to the predeoessors in 
title of the defendant, a suit by the mortgagor 
fcr redemption is not governed, for the purpose 
of limitation, by S. 20 of the Aot. (1868) 
N.W.P. 11 Or. 189, Rel. on. (Lyle, J.) Yakub 
A LI KHAN v. LATU SINGH. 20 1.0, 362 = 

11 A.L.J. 724. 

FORMA PAUPERI8. 

See Civ. Pro. Code, 0. 33. 

FORWARD GONTRAOT8, 

See CONTRACT ACT, Bs. 73, 83-92, ETC. 

FOSTERAGE. 

See MAHOMEDAN LAW. 

FRAME OF SUIT. 

See Civ. Pro. Code, 

FRAMING AND 8ETTING ISSUES. 

See Civ. Pro. Code. 

FRANCHISE. 

See MUNICIPAL ACTS. 

- Acquisition by adverse possession — 

Right to carry on a bazaar and levy dues thereon 
—Rights ot Taluqdar. 

The plaintiffs und their ancestors had been 
carrying on a baziar in a certain looality in a 
village and had reoeived various bazaar dues 
from persons oarrying on business within the 
area. Several plots in the looality were seized 
by the talukdar’s tenants and shades were 
built thereon. In a suit by the plaintiff 
against the tenants and the talukdar, held, 
that the plainfcifl had acquired, as against the 
talukdar, by a long adverse possession, a right 
like a franchise, of carrying on the bazaar and 
of levying dues on the persona using it and the 
right bad beoome valuable property, and that 
the talukdar could not interfere with the plain¬ 
tiff’s rights. (Lindsay, J.O.) 8HAMBHU 
DAYAL V. CHANDRA 8HEKHAR. 

36 I.O. 725 = 3 0 L J. 417. 

FRAUD. 

See (1) O.P. CODE, 88. 11, 13 AND 47 AND 
O 6. R. 4,0. 21, R. 90, ETC. 

(2j Contract act, bs. n, 19. etc. 
(9) Decree, Betting aside. 

(4) Practice—Fraud. 

- Party to Fraud— Relief. 

See T. P. ACT, 8. 53. 

- Who may plead. 

See (l) Contract Act, 8s. 19, 28. 

(2) Evidence act, 8. H5. 

(3) T. P. aot, 8. 53. 

FRAUD IN GOURT. 

See 0. P. CODE, B. 73, O. 21, R 52. 


FRONTIER GRIMES REGULATION (III of 
1901). 

FRAUD ON CREDITORS. 

See (U Fraudulent Transfers. 

(2) T. P. AOT, 8. 53. 

FRAUDULENT PREFERENCE. 

See (l) Prov. Ins. act, 8. 37. 

(2) Pres, towns Insolvency act,. 

8. 56. 

(3) T. P. ACT, 8. 63. 

FRAUDULENT TRANSFER. 

See T. P. ACT, 8. 53. 

FREE CONSENT. 

See Contract act, 8. 16. 

FREEDOM OF RELIGION ACT (XXI of 1850). 

See also CASTE DISABILITIES REMOVAL 
ACT. 

- S. 1 —Conversion to Mahomedanism — 

Succession to. 

The Freedom of Religion Aot (XXI of 1850) 
repeals the provision of Hindu and Mahomedan 
Law which i d f 1 1 ot forfeiture of rights or pro¬ 
perty by reason of renunoiation of religion, or 
expulsion from oaste, but it does not give any 
person rights he never possessed under Hindu 
or Mahomedan Law, 33 A. 356. Referred to. 
(Rigg, J.) asha Bibi v. Ma Kyaw Yin. 

64 I.C. 314 = 13 Bur. L.T. 217. 

FREIGHT. 

See Railways act. 

FRE8H EVIDENCE. 

See C. P. 0.. O. 41, R. 27. 

FRESH SUIT. 

See 0. P. C., O. 23, R. 1. 

FROM SERY1GE. 

- Dismissal from service — Notice — 

Damages. 

The cootraot of servioe of master and servant 
in the absenoe of agreement or custom is 
terminable by a reasonable notice. Wrongful 
dismissal entitles the servant to sue for 
damages. iTwomey, J.) E. M. MOOLA v. K. 
C. BOSE. 9 Bur. L.T. 63 = 33 I.C. 981 = 

8 L.B.R. 420. 

FRONTIER CRIMES REGULATION (III OF 
1901.) 

- Ss. 8 and 60— Decree under S> 8— 

Civil Court cannot question validity—Suit 
pending in Civil Court — Effect. 

A decree passed under seotion 8 of Regn. Ill 
of 1901 whether passed wrongly or rightly is 
an aotually subsisting dooree and, under 
seotion 60 of the Frontier Crimes Regulation, 
it oannot be oalled in question or set asido by 
any Civil Court. The deoree oertainly cannot 
be set aside by a Civil Court. Even if the 
finding of the Civil Court oonfiiots with that 
deoree, the deoree could not be finally extin¬ 
guished unless and until the Chief Commis¬ 
sioner had set it aside ’in the exoroise of the 
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FRUSTRATION, 

powers of the revision. Th g however, is not 
the same thing as holding that the Civil Court 
cannot proseed at all with a suit whioh is 
before it, simply beoause some illegal procee¬ 
dings uuder 8. 10 has been taken after the 
suit. What the Civil Court is entitled to do 
i3 not to call in question the proceedings or 
the validity of the deoree, but simply to 
ignore them. It is perfectly dear, that seotiou 8 
oinuot, in aoy oiroums'.ances, legally come 
into operation at all when a civil suit is 
already pending. The Civil Court has enter¬ 
tained the suit with jurisdiction, so far as this 
question is concerned, to entertain it, and no 
illegal proceedings by any outside authority in 
contravention of the provisions of law could 
possibly aSoot its jurisdiction to continue the 
hearing of the oase. An illegal proceeding 
under section 8, Frontier Crimes Regulation, 
cannot in any aircumstanoee, oust the jarisdic- 
tion of a Civil Court to oontinue the trial of a 
oivil suit whioh has been legally instituted 
before it prior to any proceedings under 
section 8, Frontier Crimes Regulation. ( Pipon, 
J.C.) Firm of Sham Das Bhim Sain v. 
Firm of Kalu Ram Bashesbab Nath. 

72 I.C. 927. 

FRUSTRATION. 

Doctrine of—in contracts. 

AcoordiDg to the dootrine of frustration, a 
subsequent evaot oo oontiogenoy beyond the ken 
of the parties, for whioh none of them is res¬ 
ponsible and for whioh they have not provided, 
may sometimes operate to avoid the contraot. 
(Sanderson. 0.3. and Ri:hardson. J.) GOURI 
SHANKAR AGARWALL4 V. H. P. MOITRA . 

23 C.W.N. 573. 

FULL BENCH, 

See Practice—High Court 

FUNERAL EXPENSES. 

8ee (i) Hindu Law. 

(3) Mah, Law. 

FURTHER ENQUIRY. 

See 0. P. CODE, O. 41, Rr. 23, 35. 

FUTURE INTEREST. 

See T. P. ACT, O 34. 

OADABA OR GUDABA 

8ee Grant— Inam. 

GAMBLING. 

See Contract act, 8. 23, 30 and 65. 

GAMBLING CONTRAOT. 

See CONTRACT ACT, 8. 23. 

GAMBLING IN LITIGATION. 

8ee CONTRACT ACT, 8. 23. 

GAMING. 

See il) Contract act, 8s 30 and 66. 

(J) Gambling acts, Imperial and 
Provincial. 
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Ohap. XXI, R. 87. 

GANJAM AND YIZAGAPATAM AGENCY 
RULES, 

1 See agency rules. 

GARNISHEE. 

See also (1) O.P. CODE, O. 21, Rr. 46, 53, 

ETC. 

(2) High Court Rules 

Cross debt—Set off — Court-fee. 

A oross-debt due to the garnishee oan be set 
oS in his favour and the equity arising from 
the oross-debt oan be set up without paying 
court-fee. ( Scott , C.J. and Batchelor, J.l 
TaYABALI GHULAM HUSIEN V. ATAIARAM 
8AKHABAM VANI. 38 Bora. L R. 681 = 

23 1.0. 873 = 16 Bora. L.R. 320. 

Debt due to estate o' deceased—Share 


of heir. 

Debts due to the estate of a deoeased person 
of whom the judgment-debtor is oobeir, are 
not proper subjeot for garnishee preooedings. 
If a garnishee order is improperly made, it 
should be set aside and the sum refunded to 
persons interested in the debt suoh as judg¬ 
ment debtor’s oo-heirs. When suoh an order 
is set aside the refund may not be made ioto 
the Court. But the Court oan decide the 
parties entitled to receive the money if all the 
parties are before the Court. (Wallis. O.J. and 
Krishnan, J.) Hajee Abdula 8ahib v. 
ALANJI ABDUL LatiF SAHIB. 39 M.L J. 91 = 
28 M.L.T. 34 = 37 I.C. 831 = 12 L W. 70. 


Order—Stopping of payment. 


If a cheque is given in respect of a pre¬ 
existing debt and the drawee is served with 
a garnishee order, he is not bound to atop 
payment. (Moore, J.) ARUNACBALLAM 
CHETTY V. SOMASUNDARAM GHETTY 

12 1.0.869 = 1 Bar. L.T 118. 

—Rights of—Whether tenants bound to 


employ— Wajib-ul-arz— Entry in. 

A wajib-ul-arz recorded a Garpagari as a 
village servant whose duty was to ward off hail¬ 
stones by Mantras in lieu of a sheaf of oorn 
from the tenants. Beld, the entry did not 
make it obligatory upon the tenants to seek 
the garpagari,9 services and to pay for them. 
(Mitlra, A.J.O.) SlTARAM v. RAKHADU. 

84 I 0 177 

GAYAWAL. 

See (i) Hindu Law—religious Office. 
(2) T. P. Act, 8 . 6. 

GAZETTE 

See Evidence act, 8. 81. 

GENERAL CIYIL COURTS RULES-1911, 
Chap. XXI, R. 87. 

- High Court pleader practising in 

Lower Court. 

Per Chamier, 3,: —R. 36 applies even to a 
pleader of the High Court when he is practising 
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GENERAL CLAUSES ACT (X of 1897), S. 3. 

in tho Subordinate Courts. (Richards, C.J., 
Tudball and Chamier, JJ.) In the matter of 
Har PRASAD SINGH. 17 1 0 539 = 

13 Cr. L.J. 783 

GENERAL CLAUSES ACT (X OF 1887;. 

- Words in singular if includes plural — 

Cr.P.C. Ss. '234, 239. 

SeotioDB 234 to 238 by their terms, refer to 
the oase of a single accused, and S. 239 is the 
seotion which deals with the case where 
more persons than one are acoused. The exis¬ 
tence of 8 239 specifically dealing with the 
oase of several aooueed, and the arraogement 
of the sections relating to joinder of charges, 
constitute suoh a repugnanoy in the context as 
prevents the reading of the words "a person” 
in eeotion 234 as including several persons, by 
applying the provision of the General Clauses 
Aot that words in the singular shall include the 
plural. (Kanhaiya Lai and Wallach, J J.) 

Ram Prasad t>. King Emperor. 

22 Or. L.J. 657 = 63 I.C. 419 = 
19 A L.J. 798 = 8 U.P.L.R. (All.) 131. 

-S. 3— Power of revising — Repealed 

statutes. 

To revive a repealed statute it is neoeesary 
under the above Acts to state the purpose in 
the Repealing Aot, as in the case of English 
Repealing Aots, passed since 1650. (Chaudhuri 
J.) In the matter of JEWA NaTHOO. 

44 Cal. 499 = 87 1 0. 48 = 18 Or. L.J. 64 = 

20 G W N 1327. 

- S. 3 (13) — Value, meaning — Exagge¬ 
rated valuation. 

The word 1 value ’ with teference to a suit, 
shall mean the value of the subjeot matter of 
suit, Therefore ordinarily the value of the 
subjeot-maiter of suit determines the Court of 
Appeal. The plff. cannot, by grossly 
exaggerating the valuation of the property in 
dispute, ohoose his own forum. (Tudball and 
8ulaiman, JJ.) Babar shah v, Muhammad 
Rafiq. 62 I.C. 39. 

-8. 3 (20) —Good faith—Contract Act. 

Tho definition of 1 good faith ’ given in the Aot 
does noi expressly apply to the terms as used in 
tho Contraot Aot, The definition of ’ good faith ’ 
whioh is generally understood in oivil law and 
which may be taken as a guide in oonstruing 
that expression in the Contraot Aot. is that 
nothing is said to be done in good faith whioh 
is done without due oare and caution, i e. care 
and oaution expeoted of man of ordinary pru¬ 
dence. (Parlelt, J.) MAUNG AUNG Hu v. 
MAUNG Bl MaUNG. 12 1.0.809 = 

4 Bar LT. 128. 

- 8. 8 (25; —Immoveable property— 

Kolhu fastened to the ground. 

A Kolhu («. e. an iron sugaroane press) 
fastened to the ground is immoveable property 
as it oould not be used eflcctively unless so 
fastened. ( Ryves , J.) MUfilA KURMI v. 

Bub Karan kubmi, 93 i.c. aio. 


GENERAL 0LAUSES ACT (X of 1897), 3. 3. 

- S. 3 (29 )—Right of way—T. P. Act, 

8. 3—Immoveable property. 

The term ‘immoveable property’ iu the General 
Clauses Aot may inolude a right of way. But 
suoh right 19 not always necessarily iuoluded. 
It is not excluded by T. P. Aot. B. 3- ( Chatter - 
jee and Richardson, JJ.) SlTAL CHANDRA 

Chaudhari v. Allen j Delanvey. 

34 I.C. 430 = 20 O W N. 1138. 

-8. 8 (29) —Right to immoveable pro¬ 
perties — Malikana. 

Under the Limitation Aot XIV of 1859 mali- 
kana was immoveable property, tbe right to 
whioh was lost by 12 years non-enjoyment. 
(Chatter jee and Walmsley .JJ.) MOHESRI PRA¬ 
SAD SINGH V. BA1JNATH AZARI. 

21 I 0. 779 = 19 G.W N. 410. 

- S. 3 (23) —Standing crops—Immove¬ 
able properly. 

Standing orops are immoveable property and 
an illegal attachment of the same is a trespass. 
(White, C.J., Miller and Oldfield, JJ.) KOTA- 
GIRI VENKATARAMANUJAM V. PATIBANDA 
BASAYAYYA. 14 M L T. 228 = 

23 ML.J. 447 = 21 I C 213 = 
(1913) M.W.N. 869. 

-8. 3 (23)— Standing crops — Immove¬ 
able property. 

Standing orops are immoveable property 
under the General Clauses Act. ( Sundara 
Aiyar and Sadasiva Aipar, JJ.) KOTAGIRI 
VENKATARAMANUJAM V. PATIBANDA BASAW- 
ARAYA, 23 M L.J. 620 = 17 I 0. 185- 

(1912, M W.N. 1222. 

- S, 3 (25) — Fishery—Immoveable pro¬ 
perty 

A right to fishery is an interest in immove¬ 
able property. 24 C. 449 ; 19 C. 544, P. 
(Mitlra, A J.O.) SITARAM V. PETIA. 

43 1.0 962 = 14 N.L.R, 38. 

-S. 3 (93)— * Land * as used inC, P. 

Code — Trees. 

The definition of ' land ’ given in the General 
Clauses 3 (26) 1897 Aot must be applied to the 
word ' land * as used in the C,P.C. and 
therefore ‘ land ’ in C.P.C. inoludes trees. 
(Stanyon, A.J.C.) SUKHANDAN v MANAK- 

CHAND. )0 I.C. 473 = 7 N.L.R. 63. 

-8. 3 (29) —Mortgage debt—Immoveable 

property. 

A simple mortgage debt is to be attached 
under O. 21. R. 46, CP.G. as a debt and not 
as immoveable property under O- 21, R. 54, 
O.P.O. ( Kanhaiya Lai and Daniels, A.J.Cs.) 

shah Mohamed Yusuf v, Laxminarayan. 

6 O.L J 49 = 90 1.0. 167 = 21 0.0. 400. 

-8. 3 (29 (--Charge on immoveable 

property. 

Money charged on immoveable property 
includes money charged on rent and profits of 
land and the speoifioation of the property on 
the rental of whioh (or out of the rents and 
profits of whioh) a certain money allowanoe 
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CENERAL GLAUSES AOT (X of 1897), S. 3. 

• 

was (o be be oaloulated, indicates the stook oat 
of whioh it was to be paid and was therefore a 
oharge on the property. (Kanhaiya Lai, 
a. J. C.) Ram Jiwan v. Jadunath. 

18 O.C 380 = 83 I.C. 993 = 3 0 L J. 20. 


GENERAL GLAUSES A01 (X of 1897). S. 10 

S. 6 of the General Clauses Aot, ( Chamier , C.J. 
and Jwala Prasad, J.) KRISHNA Dayae. GIB 
v. SAKINA Bibi. 20 O.W.N. 932 = 

2 Pat. L.W. 370 = 34 I.C. 27 = 

1 Pat, L.J. 214. 


-S. 3 (29) —A benefit arising out of land. 

The expression oovers a right to reoeive 
cash nankar from the profits of a village. 
[Kanhaiya Lai , A J.C.) DEPUTY COMMIS¬ 
SIONER, Faizahabad V. JAGVAN BaKSHA 
Singh. 33 I.C. 461 = 19 O.C. 49. 

-S. 3 (28) — Pugmill—Immoveable pro- 

ptrty. 

Where a pugmill is erected and affixed to the 
earth it is immoveable property, within 8. 3 

126). (Rigg, J.) U. Thet v. Tola Ram. 

43 I.C. 628 = 11 Bur. L.T. 199. 

-S. 3 (34) —Moveable property — Mean • 

ing of. 

The definition of ‘moveable property’ inoludes 
a debt. ( Ayling and Srinivasa Aiyangar, JJ.) 
Secretary of state v. senoammal. 

4 L.W. 613 = 36 I.C. 833 = 18 Or L.J. 1 = 

(1917) M.W.N. 108. 

-S. 3 i39) — Person—Company—C. P. 

Code, O. 33, R . 1. 

A company is a ‘ person ’ and oan sue through 
its liquidator in forma pauperis, (Bakewell 
and Kumaraswami Saslri , JJ.) Perumal 
Kaundan v. Venkatasami Nayudu. 

41 Mad. 624 = 49 1.0. 164 = 34 M L.J. 421, 

-8. 3, cl. (87) — Will — Authority to 

adopt—Difference between. 

Mere authority to adopt, though revccable 
and takiDg effect on the death of a person, 
cannot be considered a will though the docu¬ 
ment is styled a will. There must be a disposi¬ 
tion of property in addition to the authority to 
adopt if it is to be treated as a will. A mere 
direction for management of the property by a 
manager duriDg minority is not a disposition by 
a will. (Wallis. C.J. and Seshagiri Atyat , J.) 
Jagannadha Gajatati v. Kunja bihari 
Deo. 28 M.L.T 204 = 9 L.W. 383 = 

49 I.C. 929 = (1919) M.W.N. 82. 

-8. 3 i99)— Applicability—Calendar, 

Where the probabilities are not, and tbe 
evidenoe does not show, that the parties 
usually went by the Gregorian Calendar, 
provisions of General Clauses Aot, 8. 3 (69), do 
not apply. iBaiten, J.C.) SETH BHOJRAJ v. 
Panda shankarnath. 1922 Nag. 268, 

- 8 . 6 — Vested right in procedure — Mort¬ 
gage decree. 

An application lot execution cf a mortgage 
deoree made more than 12 years after it was 
passed is barred under 8. 48 though the deoree 
was passed under the old oode beoause no vest¬ 
ed right in the procedure prescribed in that 
Code was acquired by the decrse-hclder within 


-8. 6— An application to set aside 

ex part e-decree, whether a right or privilege. 

It is doubtful if an application for setting 
aside an ex-parte decree oomes under a right or 
privilege under S. 6 of the General Clauses Aot. 
Iu tbe event of its being deemed to be a right, 
its acquisition must be under the C.P.C. and 
not under the Limitation Aot. [Shade Lai 
and Rossignol, JJ.) Manoharlal v. 8ADIQA 
Begum. 37 I.C. 292 = 101 P.R. 1916. 

- S. 6 — Vested right taken away—C,P,. 

C., old and new. 

A vested right under tbe Old Oode whioh 
had been replaced by the New Code, is saved by 
S. 6 if the right had already vested before the 
ooming into foroe of the New Code, ( Chamier , 
J.C. and Evans, A. J.C.) Jogeshar Singh 

V. BHAGWANBUX SINGH. 

9 1.0. 337 = 14 O.C. 10. 

- S. 6 — Change in law due to addition 

—Scope of, 

8. 6 of the Aot applies only to oases where 
the change in tbe law is the result of tbe 
repeal of an old enactment and does not extend 
where it is due to an addition to it. 22 O. 767, 
Foil. (Fawcett, A J C.) HEMANDAS v. 
CHETTARAM. 13 I.C. 264 = 9 S.L.R. 184. 

-S. 6, (b)— Acknowledgment of liability 

under the Limitation Act (1959) —Not a thing 
done. 

An acknowledgment of liability only oxtends 
the peroid of limitation and does not confer 
title and is not a thing done within S. 6 (b) of 
the General Clauses Act. ([Sir John Edge ) 
80NI LAL V. KANHAIY LAD. 

39 All 227 = 40 I.A. 74 = 28 M.L J. 131 = 

13 M L.T. 437 = 17 O.W.N. 603 = 

11 A.L.J 389 = (1913) M.W.N 470 = 

17 0.L J 488 = 19 I.C. 291 = 

15 Bora. L R. 489 (P.C.), 

[Affirming 32 All. 38 = 6 M.L.T. 348 = 

3 1.0. 725 = 6 A.L J. 931.] 


-S. 6 (c)— Contingent right — Not 

Jected by repeal —C. P.C., O. 21, R. 93. 

Where an execution sale was held under the 
Id C.P.C. 1882, the auction purohaaer had a 
.utmgent right to sue for recovery of the 
irohased money in case the judgment-debtor 
»d no saleable interest. That right ie not 
leoted by the new provision of O. 21, R- 93 
hioh negatives a right of suit in such a oase. 
)ld field and Phillips, JJ.) TIBUMALAI 
WAMl NAIDU V. 8UBRAMANIAN 0HETTIAR 

* a T n 4An •• ■* 


— S. 10— Limitation given in the sec¬ 


tion. 

8. 10 of the General Clauses Aot is applicable 
to those cases where period of limitation has 
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GENERAL GLAUSES ACT (X of 1897), S. 10. 

been Riven in the eeotion and to the condition 
pat in the deoree. ( Richards . CJ. and Tudball, 
J.) HlRDEY NABAIN V ALAM SINGH 

41 All. 47 = 48 l.C. 331 = 16 A.L.J. 892. 

-S. 10 —Days of grace—Litn. Act, 8. 91. 

8. 10 does not apply to the period of grace 
allowed by 8. 31 (1) of the Limitation Aot. 
(Scott, C.J and Batchelor, J.) 8HEODAR t>. 
NARA1N ASaJI. 36 Bom. 268 => 

12 l.G. 811-13 Bom. L R. 1133. 

—-S. 10— Limitation— Mode of computa¬ 

tion. 

When a certain d*y is fixed for complying 
with an order ol tbe Court ibe party is entitled 
to have reasonable opportunity ol presenting 
his oate or substantiating it iu ibe proper 
course. (leunon and Beat hcrojt, 3J.) Rama- 
PATA CBaTTEBJEE t>. 8ACHINANDAN NaNDI. 

33 1 C 030. 

-8 17 (1 )—District Magistrate—-Acting 

officer. 

It is competent to an Acting Magistrate to 
grant sanction for tbe proeeoulion of an ofieuce 
wherever tbe permanent Magistrate could have 
done so. [ 8aaasiva Aiyar and Napier, JJ.) 
Jtt ffl KANDASAMl PlLLiAI. 42 Mad. 63 = 

33 M L.J 736-24 M L T. 5t)S = 
49 l.G. 161*20 Cr L J 129* 
(1918) M W.N. 836. 

--8 21 — Factories Act, Ss. 28 and 29 

—Power to opprove—Power to cancel, 

Tbelnepector of Factories approving a system 
of working a particular faotory can, under 8. 21 
of the Genl. Llauses Aot, caooel the approval. 
But where, an appeal is pending from the order 
of cancellation it is not desirable so long as the 
appeal is pending to institute a orimmal prose¬ 
cution in respeot of the factory having been 
worked in oontravention of the order of cancel¬ 
lation. lAbnul Raoot, J > Madan MOHUN Lal 
v. Emperor. 3a 1 C 897 = 22 Or. L J 183. 

-8. 24 — Subsequent passing of the 

Registration Act (1908) — Effect—Notification 
exempting agricultural leases. 

Unregistered agricultural leases for a term 
not exceeding 6 years, reserving a rent less than 
Ks. 60, were exempted by a notification of 
Government of 1886. Subsequently, the Regis¬ 
tration Aot (1908) was passed. Held, the noti¬ 
fication was still m force in spite of the New 
Registration Aot under 8. 24 of the General 
Clauses Aot. ( Rafique and Piqgolt, JJ.) 
Hajari Singh v. Takbkni 8inoh. 

28 1 0. 577-12 A.L J. 792. 

-8. 28 — Rights to reap crops as tenants. 

Mere temporary rights of a tenant-at-will to 
reap the pioduce as tenant are not * immove¬ 
able property.’ ( Scotl-Smiih and Abdul Raoof, 
JJ.) Mohammed Ismail v Bhamruddin. 

1 Lah 967 — 2 Lah. L J. 681- 
68 1G 321-2 U.P.L R. (L.) 164 . 

Vol. Ill— 43 


GHATWAL. 

-8. 26 — General and special Enact• 

ments—Interpretation ol statutes. 

Where a speoial enaotment, deals with an 
offence similar to the cflenoe whioh is dealt 
with by a general enaotment it does not follow 
that tbe provisions of the general enactment 
of the Penal Code, are repealed to that extent. 
Tbe proseoution in suoh a case may lie under 
either but not both of those enactments as 
provided by 8. 26 of the General Clauses Aot. 
22 Cal. 131 at 139, Diet, f Abdur Rahim, J.) 
8EGU BALLIAH V RAMAS'MIaH 

18 Or. L J 992 = 42 1 0. 608=6 L.W. 283. 

-8. 28 -Separate sentences— Opium 

Act (I ol 1878 1 . S. 9 (c) [f)—Bihar and Orissa 
Excise Act til o/ 1916), 8. 47 la) —Sale of 
opium. 

Where a person illegally sold a certain quan¬ 
tity of opium and retained possession of the 
residue after tbe sale, separate sentences for 
possession and pale under the Opium Aot and 
the Bihar and Orissa Exoise Aot do Dot con 
travene 8. 26 of the General Clauses Aot. (.Roe 
and Imam, JJ.) Bali Babu v. Emperor. 

19 Or. L J. 446 — 4 1 1.0 674 = 

3 PL J. 433. 

-8. 26— Act constituting two offences. 

When one aot constitutes two ofienoea, 
separate punishment for eaoh offence can be 
ii flicted only if both ofJenoes are against the 
same law. (Roe and Jwala Prasad JJ), 
R4HMATULLA V EMPEROR. 1 P L J. 373- 

18 Cr. L.J. 321 = 38 I C 433 = 

1 P.L W 34 

-8. 27— Bombay High Court Rules, 

Rule 107. 

Rule 107 of the Bombay High Court Rules 
falls under 8 27 of the General Clausen Aot 
(1897). 'Beaman, J.) ROOl’CHAND RANG1L* 
DAS V. HAJI HUS8AIN Haji MABOMED 
8UDAGA. 24 I 0. 437=16 Bom. L.R. 204. 

GESTATION. 

See. Hi T P. ACT. 8 14. 

(2) EVIDENCE ACT, 8. 112. 

GHATTI TOMULU. 

See Mad. Kst. Land act, Bs. 8 (11), 
143, 146. 

GHATWAL 

- — Jurisdiction—Civil Court—Dismissed 

by Police authority. 

Tbe dismissal of Gbatwal by the Polioe 
authorities oannot be interfered with by Civil 
Courts. 1 W. R. 321, Foil. (Fletcher and 
Richardson, JJ ) DEBAKAB 8INGH v. RADHA 
GOB1NDO 81NGH. 24 I. G. 827, 

- Rent—Personal property. 

Arrears of rent due during the lifetime of a 
Gbatwal though colleoted afterwards are his 
personal property whioh oan be followed by the 
creditors in ibe bands of bis representatives. 
(Coutts and Adami. JJ.) BaiJ NATH Ram 
RaMKBBWAB V. CHANDKUMARI. 

63 I. 0. 17 = 1 Pal. L.T. 642. 
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GHATWALI. 

See Land Tenure Gs at wali. 

GIFT, 

(1) Deed—Construction. 

(2) Hindu Law—Gift. 

(3) Mahomedan Law-Gift. 

(4) T. P. ACT, 8S. 122 — 128. 

GODAYERY AGENCY RULES. 

See also agency Rules (Godavery). 

- Decree passed by Court outside Agency 

tracts lor sale ol property within such area — 
Execution —Legality of decree— Objection to. 

It ia not competent to Civil Courts exeroising 
jurisdiction outside the Agency area to pass a 
deoree for the sale of properties situate within 
the area. When auoh a deoree is sought to be 
executed within the Agenoy area, the Agency 
Court has a right to refuse execution on the 
ground that the deoree ia, on its face without 
jurisdiction and a nullity. 42 M. 813 Foil. 43 M. 
675, Diet. ( Krishnan and Venkatasubba Row, 
JJ.) Kruthiventi Perrazu v. 8ri Rajah 

NALUAPARAZU MEERJA 8EETHARAMA 
Chandra. 16 L W, 663= ,1922) M W.N. 728 = 

1923 M 114 (1). 

- R. 3 (2) and (3) — Cancellation of 

pleader's aanad— Suit by pleader, does not lie. 

Where the Government Agent of Godavery 
Agenoy caGoelled the sanid of a pleader in 
the Agenoy traot for misoonduot, held, that 
the Agent aoted as a Court and that no 6uit 
by the pleader would lie againat the Agent 
for what he did aa a Court. ( Spencer and 
Ramesam, JJ,) Madladi Yenkataba- 

MAYYA V. SECRETARY OF STATE. 

(1921) M W N. 830 = 
30 M.L.T. 76 =15 L.W. 236 = 63 1 0. 313 = 

42 M.L J. 148. 

GOOD FAITH. 

See (l) Bp. Red. act, 8. 37. 

(9) T.P. ACT, 08. 41, 43, 63. 

(3) TRUSTS ACT, 8. 96. 

GOODS. 

See CONTRACT ACT, 8s. 76—123. 

GOOD WILL 

See (l) Contract act, bs. 263—266. 

(2) Partnership. 

(3) Trade Mark. 

(4) Trade Name. 

GOVERNMENT. 

Ste (1) act of State. 

(2) Grown. 

(3) . Government of India Act. 

(4) Grant. 

(5) Srcretary of State. 

GOVERNMENT OF INDIA ACT (1915;. 

-S. 28 — Security given by the Secretary 

of State tor appellant — Engagement for the pur¬ 
pose of the Government of India. 

(Per Mookerjee, J., Teunon, J., Contra).—The 
oonourrenoe of a majority of votes ia necessary 


GOVERNMENT OF INDIA ACT (1918), S. 63. 

for the validity of a security given by the 
Seoretary of State for an appellant. A oovenant 
by the 8 eoretary of State by whiohthe perform¬ 
ance of a deoree by a private party is guaran¬ 
teed is not an engagement within S 3 . 2 aod 40 
of the Act, 1858. ( Mookerjee and Tunon. JJ.) 

38 Cal. 734 = 13 G.L J. 363 = 
9 I.C. 852 = 13 0 W.N. 473. 

—- —Sa. 32 and 63 (2)—Ultra vires— 
Legislation. 

If the Indian Legislative Council passes an 
enactment depriving a subject of his remedy in 
Civil Courts against Seoretary of State for 
wrongs to property the aot is ultra vires . 

(Lord Mlcnaghlen) SECRETARY OF STATE 
v. Moment. 40 Gal. 391 = 40 I A. 48 = 

13 M L T. 83 = 17 C.W.N. 169 = 
(1913j M W.N 45 = 15 Bora. L.R. 27 = 
11 A L.J. 49 = 17 C.L.J. 194 = 
Bur. L T. 1 = 24 M U. 439 = 
18 I.C. 22 (P.G.) =7 L.B.R. 10. 

[On appeal from 8 1.0, 1129 = 

8 L BR. 163 aod 8 I.C. 1189 = 

3 Bar. L. T. 93.] 

- 3. 32 —Secretary of State—Liability 

to be sued. 

An enaotment adding to or taking away 
from, the liability of the Seoretary of State in 
Council to be sued, as settled by the Govern¬ 
ment of India Aot is ultra vires of the Indian 
Legislature. (Wallis, J.) A. M ROSS v. 
SEORETARY OF STATE. 37 Mad. 38 = 

24 M L J 429 = 19 I.C. 353 = 
(1913) M.W.N. 738. 

- S 32 .3) — Liabilities lawfully incurred 

—Meaning of. 

Liabilities lawfully inourred do not mean 
liabilities inourred by aots authorised by law 
but must mean liabilities incurred by servants 
or agents in course of undertakings in which 
the Government servants are lawfully engaged. 
(Crouch and Hayward, A J.Cs.) MATHARADAS 
V. SECRETARY OF STATE FOR INDIA. 

11 I.C. 38 = 8 S L.R 8Z. 

- S, 60— Local Governments Juris¬ 
diction, alteration in—Effect on Civil Court's 
jurisdiction. 

A Government notification, deolaring the 
deep stream of the Ganges as boundary of the 
two provinces also determines the jurisdiction 
of the Civil Courts in those places. Alteration 
in the jurisdiction of the Looal Government 
does not affect the Civil Courts’ jurisdiction. 

( Coutts and Ahmed, JJ.) KESHO PRASAD 
Singh v. Nirmad Kumar. 

1 Pat. L T. 288 = 5 Pat. L.J. 431 = 

37 I C. 201 = 2 U.P.L.R. (P.) 152. 

-S. 63 —Indian Legislature—Powers of 

—Suit against Secretary of State—Deprivation 
of remedy of subject —Ultra vires— Burma Act 
(IV of 1898), S. 41 (6)— Indian Councils Act, 
1961 1 S. 22 proviso. 

8.41 ( 6 ) of Aot IV of 1998 (Burma) which 
enacts that no Civil Court is to have jurisdic- 
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GOVERNMENT OF INDI4 ACT ( 915 , S. 65. 

iion to determine a claim to any right over laod 
against the Government, is u'tra vires of the 
Indian Legislature as it contravenes 8. 65 
of the Government of India Aot, 1859 (21 and 
22 Vic., C. 106), whioh preserves to the subject 
the same remedy against the Government as 
there would have been against the E I. Co. 
An aotion for damages for trespass on laod 
would have lain against the East India Co. 
and oODseqneutly would lie also against the 
Beoretary of 8tate. 5 B H C.R. Ap. I, approved. 
.Qlitef' — The Indian Government might legis¬ 
late validly about the formalities of procedure 
so long as they preserve the substantial right of 
the subjeot to 6ue the Government in Civil 
Courts like any other defendant and do not 
violate the fundamental principle that the 
.Beoretary of State even as representing the 
Crown is not to be in a position different from 
that of the East India Co. (Lord Macnaghten). 
.Secretary of state v Moment. 

40 Cal. 391=40 I.A. 48 = 13 M L.T 58 = 
17 G.W N. 169 = (1913) M.W N. 45 = 
15 Bom L.R 27 = il A L J 49 = 
17 O.L.J 194 = 6 Bur. L.T. 1- 
24 M.L J. 459 = 18 I.C. 22 = 
7 L.B R. 10 (PC.) 

£On appeal from 8 I.C, 1129 = 5 L.B.R. 163 
and 8 1.0. 1189™3 Bur. L.T. 93.] 

-8. 63 —Right of action against E. I. 

Company not taken away by Indian Legislature. 

If a party had a right of action against the 
East Iadia Company, it cannot be taken away 
by any Aot of Indian Legislature after the 
oompany’s possessions were vested in tbo 
Orown. 40 Oal. 891 (P.0 ), Foil. ( Macleod , 
O.J. and Shah, J ) Damodar TUKARAM v. 
Secretary of btate for India. 

45 Bora. 1161 = 62 1.0. 673 = 
28 Bora. L R. 492. 

-S. 65 -Power of legislature. 

Powers of legislature discussed. (Ayling and 
Sadasiva Aiyar. JJ.) In re RiNQADU, 

22 M L.T. 211 = 6 L.W. 428 = 
42 1C. 724 = 18 Or. L J. 996 = 
(1917) MW.N. 682. 

-8a. 66 (2), (3) and 72—Legislative 

power of the Government of India—Limits of. 

Beobion 65 (2) of the Aot does not prevent 
the Government of India from passing a law 
whioh may modify or afleot a rule ol the 
constitution or of the common Uw upon the 
observance of whioh some person may oonoeive 
or allege bis allegianoe to depend. It only 
refers to laws whioh directly Affect the alle¬ 
gianoe of the subjeot. (Visccust Cave.) BUGQA 
v. Emperor. l Lah. 326 =47 l.A 128 = 

39 M L J. 1-18 A L J 436 = 
21 C.W N 650 = 21 Or. L J. 498 = 
(1920) M.W N. 823 = 2 U P L.R. (P C ) 60 = 
36 I.O. 440 = 22 Bora. L.R, 603 = 

12 L.W. 296 (P C.). 

-8. 63 (2) — ‘ Unwritten laws ’—What 

are. 


GOVERNMENT OF INDIA ACT (1915), S 101. 

Rights to personal freedom and property are 
the rights referred to in the phrase 'unwritten 
laws’ in 8. 65 (2) ol Government of India 
Aot. 6 B.L R. 392, approved ; 10 C. 391 P.C., 
ref. ( Abdur Rahim, O C.J., Ayling and Sesha- 
giri Aiyar, JJ.) ANNIE BESaNT v. GOVERN¬ 
MENT of Madras. 39 Mad. 1083 = 

5 L W. 1 = (1916) 2 M W N 383 = 
18 Cr. L J. 157 =37 I C 525 = 

21 M L T. 124. 

-S 79 — Ordinances. 

The ordinances by the Governor-Ganaral ar& 
deemed to be made by him in Council and 
remain in forco for six months after termi¬ 
nation of war. (Macleod, J.) WILFRED R. 
Padgett v. Jamsetji. 41 Bora. 390 = 

33 I.C. 724 = 18 Bora. L,R. 190. 

-S. 79—Calcutta Improvements Act , 

Ss. 42 and 69— Acquisition and taxation — 
Distinction between — Distinction between 
acquisition for recoupment and taxation for 
purpose of recoupment. 

When a proposed acquisition is abandoned 
on condition of periodical payments by the 
owner of a eum fixed in perpetuity or tbo 
payment in lump of the oapitalieed value- 
thereof, a tax is in essenoe imposed ou tbo 
land ; such a tax oau be validly imposed only 
with tbe sanction of the proper authorities 
duly obtained under 8. 43, and the statute 
imposing tbe burden must do so in dear and 
unambiguous language. (Mookerjee and Cum¬ 
ing, JJ.) Trustees for the Improvement 
of Calcutta v. Chandra Kanta Ghosh. 
44 Cal. 219-21 C.W.N. 8 = 36 I.C. 749 = 

24 C.L J. 245. 

-S. 101, proviso— Additional Judges — 

Appointments for periods not exceeding two 
years. 

The proviso to 8. 101 of the Government of 
India Act does not mean that as regards eaob 
High Court, appointment of temporary judges 
oau only be made for periods not exoeediug two 
years in all. The proviso must be read aa 
meaning that^ppointmeots may be made from 
time to time for 6Uoh period, not exoeeding two 
years, as may be required from time to tims on 
eaob occasion when tbo power is exeroised. 
(Wallis, C J. and Kumaraswamy Sastri, J.) 
KaNDASWAMI Pillai V. mutbuvenkata- 
chala MaNIAGAR. 43 I.C 880 = 

33 M L.J. 787. 

-8.101 (d )—Eigh Court—Constitution 

of. 

The usual strengh of a High Court consisted 
of a Chief Justice and six puisne Jndges. 
Owing to the retirement ol one of them, the 
Court consisted of an Aoting Ohiel Justice 
and five puisne Judges, of whom two were 
barristers and two were members of the Civil 
Bervioe. Held, that the constitution of the 
High Court was in accordance with S. 101 (d) of 
the Government of India Aot. 9 All. 625 (F.B), 
Foil. (Kncx, J.» Tejpal v. Jhagru. 

91 I C. 63 = 1 U P L.R. (H 0.) 39i 
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GOVERNMENT OF INDIA ACT (1913), S. 106. 

-S. 106. (2 )—Power of High Court to 

compel Revenue authority to do itsduty. 

The order of a High Court to a revenue officer 
to do bis statutory duty would not be the 
exercise of "original jurisdiction in any matter 
concerning the revenue" within the meaning 
of 8. 106, Govt, of India Aot. ( Lord Philli • 
more). ALCOCK ASHDOWN AND CO , LTD- V. 

The Chief Revenue authority of Bom¬ 
bay. 47 Boro. 742 = 45 M L.J. 692 = 

33 M L.T. (P.G ) 267 = L R, 4 (P.0 ) 188 = 
18 L.W. 918 = 23 Boro. L R. 920 = 
21 A.L J. 689= (1923' M.W N. 357 = 
80 I.A. 227 = 1923 P.C. 138 (P.C.). 

-S. 106 (2 ) —Application under Specific 

Relief Act, S. 45. if lies—Income Tax Act, 
S. 51. 

8. 106 (2) of the Govt, of India Aot and 
8. 62 of the Income Tax Act prohibit the 
High Court from entertaining any application 
under 8. 45 of the Specifio Relief Act 1 or 
compelling the. Revenue Board to refer the 
matter to the High Court under 8. 51 of the 
Incomo Tax Aot. Issuing an order under 
8. 45 of the Specifio Relief Aot is an exercise 
of original jurisdiction under 8. 106 (2) of the 
Government of India Act. ( Wallis , C.J. and 
Oldfield, j ) The Chief Commissioner of 
Inoome tax. Madras v. The North 
anantapoke Gold Mines, Ltd. 

44 Mad. 718=41 ML J. 177 = 
(1921) M.W.N. 502 = 64 I C. 682 = 

14 L.W. 108. 

-S. 106 (2 )—Suit for declaration that 

agreement lor compensation for income-tax is 
binding on Collector—Original Side —Trial on 
the merits. 

A suit for declaration that an agreement for 
oompoeition of income-tax entered into between 
the plaintiffs and the Collector of Madras was 
in loroe and that the latter was not entitled to 
reassess the plaintiffs in repudiation of the 
agreemont, is not cognizable by the High Court 
in its original jurisdiction. (Coutts-Tf otter, J.) 
MESSRS. BEST & CO., LTD. v. THE COLLEC¬ 
TOR of Madras. 48 I.G. 790 = 35 M L J. 23. 

-8. 107 — Grounds tor interference. 

Though the powers oonferred on the High 
Court under 8. 107 of the Govt, of India Aot 
are extensive enough to authorise the Court, in 
the exeroise of its discretion, to send for the 
reoord of such a prooeedirg in a Subordinate 
Court, namely, the reoord of an enquiry con¬ 
ducted by a Distriot Judge with a view to 
drawing up a list of persons proved to be touts, 
and to examine euoh reoord and thereafter 
issue euoh orders or instructions to the Distriot 
Judge as might appear to be proper, the High 
Court would not interfere in the exeroise of its 
powers of superinteodence, where the sole 
ground upon which interference was asked for 
was that the deoision of the Distriot Judge was 


GOVERNMENT OF INDIA ACT (1915), 8. 107. 

against tha weight cf the evidence. (Mears, 
C.J. and Piggott, J.) KASHI NATH V. EM¬ 
PEROR. 48 A. 676 = L.R, 4 A. 317 = 

21 A.L J. 671 = 9 O. & A L.R. 606 = 

1924 A. 69. 

--S. 107— Munsiff committing party for 

contempt—Interference in revision. 

The High Court has jurisdiction to interfere 
in revision with an order of a Munsiff punish¬ 
ing a party for contempt. If on an application 
for restoration of a oase being dismissed for 
default, the plaintiff states that * the order was 
against rules and law ’ no oontempt of Court if 
meant. {Walsh, J .) KADHORY v. EM¬ 
PEROR, 42 All. 26 = 52 I.G. 279 = 

20 Cr. L.J. 618 = 17 A.L.J. 895. 

-3 107— Prcceedinqs under Chap. XU, 

Cr. P, Coae—Power of General Superinten¬ 
dence. 

Proceedings under Chap. XII of the Cr. P. 
Code are no6 proceedings wbiob could be called 
up by 8.435 of the Code and under 8. 107 of 
Government of India Aot, the High Court bae 
no general powers of superintendence over the 
inferior Courts in reepect of proceedings taken 
UDder Chap. XII of the Cr. P. Code. 19 Cal, 
127 and 16 A.L.J. 189, Ref. (Knox, JJ 8AKH- 
AWAT ALI v. EMPEROR. 41 All. 302 = 

31 1.0. 837 = 20 Cr. L.J. 449 = 17 A L.J. 321. 

———S. 107— Cr% P. Code, S • 145— Proceed¬ 
ings under — lnter/erence. 

8. 107 of the Government of India Aot can¬ 
not be invoked so as to question proceedings 
whioh purport to be pcooeediDgs lawfully taken 
by a Magistrate under Chap. XII of the Cr. P. 
Code. If proceedings totally without legal 
foundation or legislative authority are taken 
by a Magistrate under oolour of Chapter XII 
but not seciouly purporting to be taken under 
or to oomply with the provisions of that chap¬ 
ter, there is a clear oase for interference* 
{Walsh, J.) Sunder Nath v. Emperor. 

40 All. 364 = 44 I.C. 673=19 Or. L.J. 369 = 

16 A.L.J. 189, 

-8.107 —Scope of—Cr, P. Code, 8. 145, 

There is extension of the jurisdiction of the 
High Court under 8. 107 of the Government of 
India Aot in the matter of the right of superin¬ 
tendence over the prooeediDgs of the subordin¬ 
ate Courts beyond tha6 UDder 8. 16 of Charter 
Aot. (Knox, a. j.c.) Matukdhabi Singh 
V. JA1SARI, 39 All 612 = 41 l.C 662 = 

15 Cr. L.J. 628= 15 A.L.J. 676. 

-S. 107— Rent Controller — Superin¬ 
tendence—Powers of—Calcutta Rent Act HI of 
1920. 

The Court of the Rent Controller appointed 
under the Calcutta Reot Aot is a Court of oivil 
jurisdiction subjeot to the powers of superinten¬ 
dence oonferred by the High Court under 8. 107 
of the Govt, of India Act and the High Court 
can interfere in revision with its deoision. 

{Woedroffe and Ghose, JJ.) ADBUL HCQ v. 
Mahomed Din. 1623 Cal. 811. 
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—S. 107— Proceedings under S. 145 of 
the Criminal Procedure Code—Abuse of the 
process of Court—Revision — Interference. 

Where proceedings are taken under 8- 145 of 
the Code of Criminal Procedure which amount 
to an abuse of tha prooesa of Court and the 
objeot of which ia to harass or annoy a suoces- 
ful party in prior possession proceedings, the 
High Court will interfere under 8. 107 of 
the Govt, of India Aot. ( Ghose and Chotz • 

ner , JJ .) aran Babdar v. Hara Sundar 
Majumdar. 27 C.W N 171 = 

37 C L J. 39 = 24 Cr. L J 97 = 

1923 Cal. 99. 

8. 107— Powers of superintendence of 


Oo a difference of opinion in matters under 
8. 145, Cr. P. Code, the 8enior Judge’s opinion 
prevails as the jurisdiction exeroised by the 
High Court is uoder 8. 107 of the Government 
of India Act and not under 8s. 435 and 439, 
Cr. P. Code. ( Chaudkuri and Newbould . JJ.) 
The Indian iron and steel company v. 
BANSO GOPAL TEWARI. 22 Or L.J. 99 = 

99 I C 403 = 32 0 L.J. 94. 

8 107— Powers of superintendence — 


Elgli Court—Order refusing sanction. 

Although the High Court is vested with very 
wide powers of superintendence over the pro¬ 
ceedings of subordinate Courts, these powers 
are not to be exercised for the purpose of 
interfering with the order of a subordinate 
Court merely cn the ground of error in law or 
error in faot. In other words the powere of 
superintendence are not applicable where the 
only question is whether the deoision of the 
lower Conrt is against the weight of evidenoe. 
\Ohose and Cuming, JJ ) Sarat CHANDRA 
Mandal v. Ramsahi ROY. 

20 C W.N 1016 = 38 G.L.J. 265 = 
23 Or. L.J 639= 1923 Cal. 49. 

-S. 107— Order of Rent Controller- 


Superintendence. 

The High Court has the pjwer of revising 
the Rsnt-Controller's orders under its general 
powers of Superintendence under 8. 107 
of the Government of India Act. ( Chatterjee 
and Cuminq, JJ.) CHATTRR.TEE v TR1BEDI. 
26 G.W.N. 78 = 49 Oal. 823 = 1922 Oal. 4P7. 

-8. 107 —Subordinate Court -Rent Con¬ 
troller-Order of, open to revision by High 
Court. 

Order of Rent Controller rejecting application 
to fix standard rent is open to revision by 
High Court when the rooms let are oertain and 
easily asoertainable. ( Ranhin, J.) ALLEN 
BR08. AND Co. V. EANDO AND CO. 

26 O.W N. 849. 

-8. 107— Order without jurisdiction 

under Cr. P. Code, S. 145— Interference. 

The High Court can uoder 8. 107 set aside 
the proceedings instituted without jurisdiction 
by a Subordinate Court under 8. 145 of the 
Cr. P. Code notwithstanding 8 435 (9) of the 
Or. P- Code and can make consequential or 
incidental ordera under the same seotion. Thus 
it can Rive direotion for disposal of property 
attached and dealt with by tin Subordinate 
Courts. (A lookerfee. A.O.J. Fletcher, N. R. 
Chatter jee, Richardson and Qhote , JJ.) A LI 
Mahomed Mandol v piogott 

CO I 0. 329 = 32 0.L.J. 270 (S B.). 

-8. 107— Order under S. 145, Cr. P. 

Code—Revision—Difference of opinion—Senior 

Judge. 


Extent of—Difference of opinion. 

On a difference of opinion among two Judges 
exercising revisional powers, the deoision of 
the Senior Judge prevails on the principle of 
ol. 36 of the Letters Patent (Cal.). Per Euda, 
J. —The High Court's power of superinten¬ 
dence over inferior Courts is not oonfiaed to 
questions of jurisdiction alone but also applieB 
where the inferior Courts commit an illegality 
or material irregularity. ( Netobould and 
Hilda, JJ.) MOIRAM BEWAH n. MRI.1AN 
Rardau 310-LJ. 183 s3 

94 1.6. 169 = 21 Cr. L.J. 23 = 24 G.W.N. 97. 

-9. 107— Common manager under 

S. 100 o/ the B.T. Act—District Judge's 
orders — Revision. 

The HiRh Court having made rules under 
8. 100 of the B.T. Aot defining the powers and 
duties of common managers, it has power 
under 8. 15 of the Charter Act to superintend 
and revise the orders of a Distriot Judge under 
Chap. IX of the B.T Art. 40 C. 150. Ref. 
(Eolmwood and Walmsley, JJ.) SATYENDRA 

Mohan Ghose v Raj Mohan Gura. 

29 1 0. 177. 


__ _ 8. 107 — Interlocutory order—Revision, 

A High Court cau interfere under 8. 15 of 
the Charter Act (8. 107 of the Government of 
India Aot) with interlocutory ordera when they 
might lead to failure of justioe or irreparable 
injury. ID. Chaiteriee and Chapman, JJ ) 

sivaprosad Ram u. Trtcomdas 

27 1.0. 917 =42 Oal. 926. 

--8. 107— Order under S. 476, Cr. P.C. 


— Revision. 

A otimioal benoh of the High Court cannot 
revise an aotion taken by a Civil or Revenue 
Court under 8. 476, Cr. P.O. unless authorised 
by the Chief Justice. [Jerkins, O.J. Harrington 
Stephen, Mookerjee and Eolmwood , JJ ) H*R 
Prasad Das v. Emperor. 40 0al.4i7 = 

17 0 L.J. 219 = 14 Cr. L J. 197 = 
19 1.0. 197 = 17 O W N. 647 iF B ). 


8 107 —Court-fee — Decision on 


Ritislcn. 

An erroneous deoision of the Court below 
that the suit falls within 8. 7 (xi) (c) ia not 
final under 8. 12 of the Aot, and the High 
Court is oompeteDt to interfere with it under 
B 16 of the Charter Aot. (Mookerjee and 
Beachcroft, JJ.) SUNDAR Mal Marwari v. 
Murray. 16 1.0. 963 = 16 G.L.J. 379* 
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- S. 107 Power of High Court to trans- 

J r* a * e T> f ! om „ Agencv Court —Vizagapatam 
Agercy Rules, R. 1 4. 

♦ 5' 107 of the Gov ernmeDt cf India Act 

e High Ccurt has power to transfer a case from 
Court of an Agency Commissioner to an 
eqnal or superior court. The Court of the 
Agenoy Commissioner is subject to the Appellate 
jurisdiction of the High Court. The District 
ourt is not a Court equal or superior to that 
of an Agency Commissioner and the transfer of 

? n c £ a ® »? i8 file must be t0 th9 High Court. 
{Oldfield and \enkaiasubba Rao, JJ ) Maha- 

jEYP0R K V Ganga Raju. 

46 Mad. 726 = 45 M L.J 8 = 17 L W. 517 = 
(1923) M.W.N. 277 = 32 M.L.T. fH 0.) 269 = 

1923 Mad. 604. 


“ — S. 107 Stay of criminal proceeding — 

Pending civil suit—Power of High Court. 

The High Court is under 8 . 107 of the 
Government of India Act invested with powers 
of superintendence over all subordinate oourts 
in the Presidency and this power inoludes a 
power to stay criminal proceedings in a Msgis- 
rate 3 Court till the decision of a Civil suit 
between the parties. Whore however the 
decision of the Civil suit would not conclusively 
determine the question of possession of the 
property which was the ODly material point 
for the decieion cf the Criminal Court, the High 
Court refused to stay the trial of the Criminal 
Proceedings. (Spencer, J.) Nambia PillaI 
V. Budalai muthu Nadan. 17L W. 570 = 
(1923) M W N. 273 = 44 M L J. 642 = 

32 M.L.T. (H.C.) 191 = 1923 Mad. 595. 

3. 10 7 Land Acquisition Proceedings 
—Collector—Order of—Revision. 

Proceedings under Part III of the Land 
Acquisition Aot are judicial and ao order of 
the Collector refusing to make a refereooe cn 
the application under 8 . 18 of the Aot is open 
to revision under 8 . 115, C P.O. or 8 . 107 
Government of India Act. 12 O.W.N. 211 . 
T oil. 36 I.O. 621 Dies. ( Ayling and Krishnan, 

JJ.) Pabaueswaba Aiyab v. Land acqui¬ 
sition Collector, Palohat. 

42 Mad. 231 = 49 I 0. 639=36 M L J 93. 

S. 107— Irrelevant and scandalous 
matter in judgment of Subordinate Court — 
Power to expunge-Application by third party. 

Per Abdur Rahim, J. (Oldfield, J. dissenting). 
—The powers of superintendence of tbe High 
Court are of an extremely wide character and 
inolude the power to expuDge suoh matters 
from judgment so that they may not be circu¬ 
lated and published to the prejudice of persons 
who are not concerned in the suit either as a 
party or as a witness. The High Court will 
only interfere in exceptional cases and with 
great caution in tbe exeroisa cf snch jurisdic¬ 
tion. Per Oldfield, J.—The High Court has 
tio power under 8 . 107 of the Government of 
India Aot to order the expunging of portions of 
the judgment of a Subordinate Court at the 
instance of a person who is not a party to a 
^uit. The expression 'superintendeoca in 8. 107 


GOVERNMENT OF INDIA ACT (1915), 8.107. 

does not inolude the relief abovementioned. 
(Abdur Rahim and Oldfield, JJ). In re V . 

iyrishnaswami aiyangar. 47 1.0. 981 = 

35 M L J. 363, 

“ :— 1 ^7— Village Court —Order of 

Jurist ff— Revision. 

An order passed by a District Munsiff under 
8. 73 of the Madras Village Courts Aot oan be 
revised by the High Court. (Sadasiva Aiyar 
and Moore, JJ.) Paramasivam Pillai' v. 

Periyanayagath aaimal. 31 I.C. 903.. 

- ~ S. Ml—Pending Criminal Proceedings • 

— Revision. 

If the ends of justice so require, the High 
Court will interfere in revision in a pending 
proceeding. (Kumaraswamy Sastri. J.) In re 
Kuppusami aiyar. 39 -Mad. 561 = 

16 Or. LJ. 477 = 28 M L.J. 505 = 

* L.W. 463 = 17 M.L.T, 398 = 29 I.C. 109=* 

(1913) M.W.N. 369. 

8. 107 —Dismissal of comilair.i—Crim. 

P • Code, S. 203— Revision. 

Where a complaint is dismissed under 
8. 203 without reasons, tbe High Court can set 
aside the order and direct enquiry. Quaere— 
Whether 8. 439, Cr. P. C., would also empower 
the High Court to aot in revision ? ( Oldfield , J.) 

Ganga Reddi v. Samarapathy Mudali. 

38 Mad. 912 = 21 I.C. 681 = 

29 M L J. 510 = 14 Cr. L.J. 633. 

8. 107— Power of high Court to inter¬ 
fere with order passed according to section 144, 
Criminal Procedure Cede—Revision. 

8. 107 empowers the High Ocurt to prevent 
the evasion by the Magistrate of the Law laid 
down in 8. 144, Cr. P. C., by issuing a perma¬ 
nent injunction under tbe guise of suocessive 
renewal of temporary order?, under the 
section. 7 C.W.N, 140 ; 21 O.W.N. 79 ; 5 C. 

7 I 25 C. 852 Ref. (Miller and Sadasiva 
Aiyar, JJ.) GOVINDA CHETTY V. PERUMAL 

Cbetty. 21 I.C. 381 = 14 Cr. L.J. 589 = 

25 M L.J. 370. 

— -- S. 107— Criminal case — Proceedings 

under S. 145— Interference. 

It is not tbe practice of tbe High Court to 
interfere under 8. 15 of the Charter Aot except 
where a Magistrate’s order under 8. 145, Or. P. 

C-, is without jurisdiction. 31 M. 318 ; 14 C, 

361 ; 26 C. 188 ; *25 A. 537 ; 24 B. 527 ReL 
(Ayling and Napier, JJ.) KAMAL KUTTY v. 

Udayavarama raja. 13 Cr L.J. 793 = 

17 I.C 65 = 36 Mad. 275- 
12 M.L.T. 439 = 23 M,L.J. 499 = 

(1912) M.W.N. 1194- 

-8 107 —Order purported to be passeS 

under S. 144, Cr.P.C.—Absolute toant of juris¬ 
diction—Powers of interference . 

Although under ol. (4) of 8. 144. Cr. P.O., it 
is inoumbent on the petitioners to go in the 
first instance before tbe District Magistrate 
before coming up in revision to the High Court 
and ordinarily that is tbe praotioe in the High 
Coart still the High Court will interfere where 
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the order of the sub-divisional Magistrate is 
wholly without jurisdiction. 1922 P. 435 F.B. 
Foil. (Kulwant Sahay, J.) ARAL Wahton v. 
MAHABIB MAHTON. 1 Pat. L R. 223 (0r.) = 

1924 P. 145. 

-S. 107 —Rateable distribution— Order 


detectwe—Interference. 

Where an order under B. 73, C.P.G., is hope¬ 
lessly inadequate and does not refer to the 
olaims of parties, arguments advanoed and 
reasons for the conclusions arrived at, the High 
Court oan interfere under 8 . 107, Government 
of India Aot. (Mullick and Ducknil, JJ.) Babu 
Bishun Mohan bahay v. Nabayan Prasad 
ASTHANA. 74 1.0. 140. 

-S. 107 — Power to expunge remarks 

from judgment of inferior Criminal Court- 
Executive order . 

B. 107 of the Government of India Aot, 
empowers the High Court to delete irrelevant 
remarks from the judgments of inferior Criminal 
Courts. 15 C.W.N. 593 ; 16 C.W.N. 1105 ; 17 
C.W.N. 238, Ref. (Jwala Prasad, J.) BIR- 
NABAYAN 8INGH V. EMPEBOB. 

23 Cr. L.J 371 = 3 Pat. L T. 239 = 1922 P. 97. 


8.107 —Interlocutory order. 


Direction for taking aocounts in a pending 
suit will not be interfered with in revision 
unless irreparable injury will otherwise 
result. [Miller, O.J. and Mullick, J.) RAI 
BAHADUR HABIHAR PRASAD SINGH V. 

Maharajah Kesho Prasad bingh. 

3 Pat. L T. 638 

S. 107 — High Court — Powers of 


GOVERNMENT OF INDIA AOT (1915), 3. 107. 

son and Manuk, JJ.) Chandramani Koer 
v. Basudeo Nabain Bingh. 49 I C. 442 = 

4 P.L.J 57. 


S. 107 —Denial of fair trial—Interfer¬ 


ence. 

Where there has been a dental of a fair trial 
to the applicant the High Court has power to 
set aside the decision of the Lower Court. 
(Miller, O.J. and Mullick. J.) NlLMANl Hath 
Bahi Deo v. Pratap Usai Nath Bah 
DEO. 4 Pat. L.J. 371 = 49 1 C. 389 = 

(1919) Pat. 60. 

-— S. 107 —Addition of parties— Interfer- 


euperintendence—Effect of. 

It is the privilege and prerogative of the 
High Court, when onoe a reoord is brought be¬ 
fore it wbioh is so erroneously and manifestly 
unjuet to exercise its powers of superintendence 
to revise suoh order or to set it aside and direct 
such further proceedings to be taken as justioe 
may requiro, but where no reoord is before it, 
but the High Court feels its necessity, it oan at 
the instance of a party, send for it, by powers 
conferred on it by 8 . 1C7. (Affcinson and 

Adami, JJ.) Bbindaban Ghander Choube 
v. Goub Chandra Rai. 1 Pat. L T. 467 = 

56 1C. 185 = 11929) Pat 83. 

— S. 107 —Dismissal of suit-Unjustifl- 


ence. 

It is open to the High Court to interfere in 
a proper oase with an order of refusal by the 
lower Court to add a person as party defendant 
in a pending suit. [Mullick and Thornhills JJ«) 
ABDUL HaQUE V. MUHAMMAD YAHA KHAN. 

47 I.C 725. 

---S. 107 —Leave to sue receiver—Refusal 


able. 

Where a Court dismisses a suit on plaintiff's 
failure to amend the plaint without giving 
him an opportunity to oontinue the trial with 
the plaint as itwas.it refuses to exeroise a 
jurisdiction and its order is open to revision. 
iMullick and Jwala Prasad, JJ.) NAUBANG 
RAM SAHU V. BHAKHORI MANDAR. 

81 1C. 189 = 4 P.L.J. 277. 

-—3. 107 — Jurisdiction — Failure to 

exercise—Revision. 

An order returning a plaint is open to revi¬ 
sion in cases where there is no appeal. (Atktn- 


of. 

A High Court is entitled to exeroise of its 
power of its superintendence under B. 107 of 
(he Government of India Aot to oorreot and 
supervise Subordinate Courts whenever they 
appear to have wrongly exeroi 6 ed their inheient 
powers- An order of the lower Court refueing 
leave to sue a receiver without reasons is liable 
to be set aside. (Mullick and Thornhill, JJ.) 
BRAJA BUSAN V. SRIS CHANDRA TEWARY. 

4 P.L J. 20 = 47 I.C. 719 = 

. (1918) Pat. 337. 

-S. 107— Criminal case—Revision— Re¬ 
hearing— Power to direct. 

Under 8 . 107 of the Aot. the High Court has 

power to direct a Sessions Judge to rehear an 
appeal after obtaining additional evidenoe. 
(Mullick and Thornhill , J J.) ZAMIBUDDIN v. 
•EMPEROR. 47 I.C. 274 = 19 Or. L.J. 1 902 = 

3 P.L.J, o3fi. 

-8. 107— 8mall Cause Court—Leave to 

withdraw—Interference. 

Where a suit has been allowed to be with¬ 
drawn by a Small Cause Court and no reasons 
have been reoorded for permitting suoh with¬ 
drawal, the High Court will set aside the order 
in the exeroise of its powers under 8 . 107 of the 
Government of India Aot, 1916. (Ohamier , O. 
and Sharfuddin, J.) LUCHI RAI v. Ragbu- 
BIB DUBE. 43 I.C. 438 = 2 P.L.J. 682, 

_ 8 . 107— High Court's jurisdiction 

under - 

Obiter Administrative as well as judioial 
aots of Subordinate Courts are subjeot to the 
Hich Court’s jurisdiction to interfere under 
B. 107 of the Aot. (Chamier, O.J., Qharfud- 
din and Atkinson, J J.) RaGHUNATH SINGH 

V. HAZABI 8 AHU. „ A 1 P M L, , W n lia" 

2 P.L.J. 180-37 I.C. 872- 

(1917) Pat. 10a. 
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■GOVERNMENT OF INDIA ACT (1015), S. 107. 

S 107—Legal Practitioners Act, S. 14. 

Where proceedings were instituted under the 
Legal Praotitioners Act before the Distriot 
Mansif and an application was made to transfer 
the same to another Court. Held, that the 
procedure under the Legal Praotitioners Aot is 
neither criminal nor civil, but purely designed 
for the purposes of discipline. 8 uoh disciplin¬ 
ary proceedings under 9. 14 are not proceedings 
of a Court of civil jurisdiction and 8 . 141, 
cannot apply to them. The enquiry 
under 8 . 14 of the Legal Praotitioners Aot, 
cannot be delegated to another officer who is 
not the presiding officer of the Court iu which 
the malpractioes complained of were committed. 
Applicability of 8 . 107 of the Government of 
India Aot, 1915. to proceedings, under 8 . 14 
of the Legal Practitioners Aot, discussed. 

( Mullick and Atkinson , JJ.) In the matter of 
JANAK KISHORE. 1 P.L.J 576 = 

18 Cr.L.J. 132 = 37 1.0. 484 = (1917j Pat 60. 

- 8 107 —High Court’s exercise of power 

under Charter Act • 

The exeroise of power by High Court under 
the Charter Aot is justifiable only in oase of 
irreparable injury otherwise resulting to the 
parties by a judge exoeeding or refusing to 
exeroise, or only pretending to exeroise, juris¬ 
diction vested in him by law. (Shartuddin 
and Roe. JJ.) Ganga Prasad v Nandu 
Ram. 20 0.W N. 1080-1 P.L.J :463 = 

37 1.0. 129 = 3 P L W. 53. 

■- 8 . 107 (2 )—Superintendence—Limits 

of. 

The word * superintendence ’ in 8 . 107 ( 2 ) 
of the Gcvernment of India Aot should be 
construed very narrowly and does Dot justify 
the interference of the High Court so as to 
evade the provisions of 8 . 115 of the C.P. Code 
and to result iu entertaining an appeal or 
revision where no suoh right is given by statute. 
(Sanderson. C.J.. Teunon and Walmsley, JJ.) 
Kumar Chandra Kisbore v. Basat ali. 

27 C.L.J 418 = 44 I.Q. 763 = 22 0.W N. 62 7. 

- 8 , 108 —Division Court—Meaning of . 

Uoder 8 . 108 a Division Court must consist 
of at Feist two judges, iCcutls, J.) Raqhubar 
8 INGH v. JETHU MAHTON 1 p 384=. 

3 P. L.T. 194 = (1922) Pat 88 = 

1923 P. 13. 

GOYT. OF INDIA ORDINANOE (11 OF 1918), 

— — 8. 2 ( 2 ) and i9 )—Serving under war 
Conditions — Meaning of — Court. 

Serving under war conditions does not 
neoessarilv mean serving abroad. All possible 
indulgence ought to be extended, if it is true 
that the plaintiff served iu France. ( Petman . 

■J.) GURBACHAN 8INGH V RADDA RAM. 

83 1.0. 047=2 Lah L.J. 37. 

dRAMANATBAU. 

See (l) Grant—Inam. 

(2) Land Tenure—Mibasi. 


G RANT—Construction. 

GRANT. 

Brahmotter. 

Construction. 

Dharkhabt. 

Ferry. 

Fishery. 

Implied Grant. 

INaM. 

Jagir 

Life Estate. 

Maintenance Grant. 

Minerals. 

Palayom. 
resumption. 

Rights of Grantee. 

Rights of holder. 

Ryotwabi Patta. 

Sankalp. 

8ARANJAM. 

Service Grant. 

Waste Land. 

Brahmotter, 

- Drahmotters—Ircidents of. 

Brahmotter lands are lands granted rent free 
or at a fixed rent to Brahmins for their sup¬ 
port and that of their deoendants, as a reward 
for sanotity of living or to enable them to 
devote themselves to religious duties and edu¬ 
cation. Semple The Permanent Settlement 
of 1793 expressly confirming mineral rights to 
Zemindars would suggest that up to that date 
they bad no mineral rights and oould Dot there¬ 
fore grant suoh rights. (Lord Buckmasler). 
Sashi bhushun v. Jyoti Prasad Singh 
Deo. 44 Cal. 583 = 21 G.W N. 377 = 

18 A L.J. 207 = 32 M L.J. 248 = 
(1917) M.W.N. 223 = 23 O.L.J. 263 = 
21 M L T 303 = 19 Bora. L R 416 = 

6 L.W. 2 = 44 I.A 46 = 40 1.0 139 = 

1 P.L W. 1 61 (P.O.), 
[On appeal from 38 Cal. 843 = 
16 O.W.N, 241 = 12 I.C. 481 = 14 C L.J. 361.] 

- Brahmotter , Incidents of, 

A Brahmotter holding may be a tenure ot 
rai%ati holdrag. There is no presumption that 
it is a tenure. What it is, depends entirely 
on the intention of the grantor. ( Sultan 
Ahmad , J.) CHANDRA KISHORE JOSHI v. 
SUDAMA RAI. 67 1.0.736. 

Construction. 

- Construction—Birt Bmkati. 

la the Province of Oadb large proprietors let 
out lands on favourable terms on security ot 
tenure, these grants of land are called Birt 
Bankati and various kinds of birta fi st, the 
incidents of eaoh of whioh differ from those of 
others. (Amir Ali.) R * JA MOHANNAD 

abul Hasan Khan v Laxmi narain. 

26 0.W N. 249 = 1922 P.G. 41 (P.C ). 

- Construction —Contemporanea exposi- 

tio— Grant by sanad —* Lands attached to 
Deur History of the tenure — Succession — 
Impartible estate. 
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GRANT—Construction, 

Contemporanea expositio as a guide to the 
interpretation of documents is often aocompa- 
nied with danger and must be applied very 
carefully. Where, however, the dooument to 
be interpreted was a sanad granted by the 
Government of a general and informal 
oharaoter and the ambiguity oovered the 
geographioal and pecuniary extent of an admit¬ 
tedly ambiguous grant. Held, that it was 
legitimate to observe what, the footing was 
on which the grantors, namely, the Government 
and its officials, from the date of the grant and 
for a long period of time proceeded. The 
words ' the lands attached to Dsur ’ in the 
sanad in this case dated 1861, whereby the 
title of ' Rajah ’ was conferred on the father of 
the parties to the suit, extended to the whole 
of the lands in the Bombay Presidency 
scheduled to the plaint. Having regard to 
the faot that the lands had been jagir prior to 
the grant and for a long period of time had 
been treated as an appendage to the title of 
Rajah by the Government, its successors and 
officials, the estate must be held to be impar¬ 
tible and the succession to it subject to the law 
of primogeniture. ( Lord Shaw ) RaGHOJI 
Rao Bahrb in Lakshman Rao Baheb 
88 Bom. 633 = 39 I A 202 = 16 0 W N 1C3S = 

23 M.L J. 383-12 M L T. 472- 
(1912) M.W N. 1140 = 14 Bom L R 1226 - 

16 I 0. 239 = 17 C.L.J. 17 (P.0 ). 

■ —— Construction—Rights of grantee. 

The rights of a grantee of land and his 
descendants must be determined by reference 
to tbo original sanad and not by the conduct 
of tbo parties. ( Piggott and Rafique, JJ.) 
Kaniz Fatima v. Bakina bibi. 

38 All 318 = 29 i.C. 120 = 12 A.L.J. 437. 

- Construction—Settlement of property 

by Government on certain versons as represen¬ 
ting the old proprietor—Whether any trust in 
favour of the rightful heir of the old proprietor. 

The revenue of a village falling in arrears, 
the Government got it sold, purchased the 
same and remained in possession by leasing 
the lands to the old proprietors and their heirs 
whose names were recorded in the Khewat. 
One of the proprietors died and on a dispute 
between the brother and the widow of the 
deoeasod the latter was reoognised by the 
Revenue authorities as the rightful heir and 
put io possession. Subsequently, the Govern¬ 
ment resolving to settle the lands on the old 
proprietors as represented by Rhewatdars, 
granted the land to the widow. Io a suit by 
the husband’s brother against the widow to 
deolare his right to the property on the ground 
that he was entitled to the land and the widow 
was only a trustee. Held, that the intention 
of tho Government was to give the lands only 
to those persons whoso names were on the 
Khewat at the time and that there was no 
trust. ( Tudball , J.) Madho v Bhaqia. 

22 1.0 621 = 12 A L.J. 4. 

— ■ Construction — Grant to ' Aulad Wa 
Ahfad Meaning of, 

Vol. Ill-14 


GRANT—Cons traction. 

Where land was granted to one for life aud 
after him to his ‘ Aulad War Ahlad \ %■&., to 
his issues and descendants, held, that it was 
not oonGn 6 d to the male descendant alone. 
(Richards, Q.J. and Binerji, J.) NURULLAH 

Khan v. Hayatunnissa. 13 I 0. 133. 

■ ■ - Construction—Confiscation—Effect of. 
The true eSeot of an order foe coofi<c*tion 
must depend on its terms. t Hooker jee and 
Cholzner, JJ.) NURUL HUQ v. MaHaRAJA 

birendra Kishore Manikya Bahadur. 

38 C.L J 121 = 1924 Gal. 783. 

- Construction —Authority to give — Bur¬ 
den o/ proof —Putra poutradi Kcam q —Meaning 
of. 

Rent free grants was made 70 years back to 
excavate tanks and to hold them putra poutra- 
di Krame. In a suit to recover possession by 
the heirs of the grantor, the burden of proof is 
initially on the grantees’ heirs to show tho 
grantor authority to make but where tho grant 
das been in operation for a long term, and the 
grantor or his heirs have never taken any steps 
in ejeokmant, the burden is shifted on the plain¬ 
tiffs to prove how they came to acquiesoe in it. 
Tho Court oan in such a case draw the infereuoo 
that the grantor oan do it. The use of tbo 
words " putra poulradi Krame ” made it perpe¬ 
tual and hence transferable. ( Hooker jet and 
Rankin, JJ.) Tsrakeswab Pal v. SIRISH 
Chandra ghoso Mandal. 

27 0 W N 964 = 1924 Cal. 236. 

- Construction—Nature of—Rent free — 

Long possession. 

Mere possession of land for a long series of 
years without payment of rent doos not oeoes 
sartly give rise to a rent free grant. (Hookerjee 
and Beach r roft t JJ.) GlRfJI NaTH ROY 
Chowdhury v. Ohandi Charan Laha. 

33 C L.J 307. 

- Construction—Mode of user. 

Where the terms of the original grant are 
ambiguous or where they oanoct bs proved by 
dicoot evidence a reference to the nude of user 
of the lands is legitimate. 16 C.L J. 322; 46 
C. 160 Rjf. \Hooketjee and Cuming, JJ.) 
Rani Hemanta Kumari debi v. The mid- 
NAPORE ZEMINDARI CO. 35 C L.J. 493 = 

1923 Oal. 28. 

- Construction — Surrounding circum¬ 
stances—Extrinsic evidence. 

The construction of a grant depends on the 
interpretation of all tho terms of eaoh instru¬ 
ment. Except in oases of ambiguity, extrioeio 
evidence would not be admissible. Each case 
must be considered on its own facts. 46 I A. 123 
Ref. (Hookerjee and Cholzner. JJ.) ABINASH 
Chandra Das v Majub ali Chowdhury. 
88 C L J. 196-27 G W.N. 323 - 1922 Cal. 461. 

- Construction — Government grant— 

Talukdari Patta—Grantee given heritable and 
transferable right—Rev muo to be assessed at 
certain increasing rate. 

In 1790 the plaintiff’s predecessor obtained 
from the Government a permanent grant by 
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GRANT—Construction. 

eanad in taluki right of a certain village. The 
maximum assessment of the revenue was to be 
8 as. per Bigha. The Government alleged that 
the taluk was wrongly entered as a perma¬ 
nently settled estate in the records and assessed 
certain lands within the boundaries speoified 
in the Fatta at 12 as. per Bigha, held the plain¬ 
tiff is entitled to a declaration that the Govern¬ 
ment has no right to assess the lands inoluded 
within the boundaries of the plaintifi’s taluk 
at a higher rate than 8 as. tWoodroffe and 
Cuming , JJ.) PARBATI Charan 8 aha v. 
Secretary of state for India in coun¬ 
cil. 69 I.C. 188 = 39 CL J. 448. 

- Construction — Grant for indefinite 

period. 

A grant for an indefinite period is generally 
for his life and would pass to heirs only where 
there are some words showing an intention to 
pass hereditary interest. (Richardson and 
Euda, JJ.) JOGESH CHANDRA ROY V. 
MAEBULALI. 47 Cal. 679 = 60 I C. 984 = 

25 C W.N. 857. 

- Construction—Land bounded by river. 

Having regard to the boundaries of the land 
demised and in the absence of evidence to 
show that the rivers at the date of the grant 
were publio navigable rivers. Held, that the 
ooundanes on the south and the west extend¬ 
ed to the middle of tho two rivers. (Fletcher 
and Ghose, JJ.) SECRETARY OF STATE FOR 

India v. Jatindra Nath Chaudhury, 

68 1C. 718 = 24 O W N. 737. 

- Construction — Ancient document — 

Conduct, 

Anoient grant deeds whioh are ambiguous in 
their terms may be construed in the light of the 
conduot of the patties with reference to the 
property granted. But this principle cannot be 
applied where there is no ambiguity. (Mookerjee 
and Btachcroft , JJ.) HULADA PRASAD o. 
KalIDASNaik. 42 Cal. 536 = 200 L J 312 = 

24 l.C. 869 = 19 O.W N. 542. 

- Construction — Rent free — Tank 

kncun by the name of ar ancestor—Use of, lor 
generations — Inference. 

In oase of a tank, popularly known by tho 
name of the great grandfather of a person and 
used by the family of such persons for four 
generations without any rent in respeot of it 
having been either olaimed or paid, it may be 
legitimately inferred that the tack was held 
under a.rentfree grant. I Mookerjee and Beach- 
croft. JJ.) BIRENDRA KISHORE MANIKYA 
BAHADUR V. CHANDI CHARAN DEY. 

24 I.C. 354 (1) = 22 C L J. 134. 

- -Construction—Evidence of conduct — 

Ambiguity . 

Where the terms of a grant are ambiguous its 
nature may be determined by a reference to the 
subsequent conduot of the parties. (Mookerjee 
and Beacheroft, JJ.) BRI BADHA MADHAB 
NARAN (Deb) HIKIM v. MILAN MAHATO. 

21 1.0. 204=18 C L J. 23. 


GRANT—Construction. 

- Construction — Maifasand — Heritable 

interest in perpetuity. 

Where a grant is made to a person Mai- 
far zandan it is a heritable grant in perpetuity. 
(Mookerjee and Holmwood, JJ.) SECRETARY 
of State v. Rashidul Huq. 211 C. 93 = 

18 G.L.J. 31, 

- Construction — Ambigui'.y—Conduct of 

parties. 

Where the terms of a grant are ambiguous 
the conduot of the parties may be taken into 
aooohnt to determine its true nature. 15 O.W. 
N. 63 ; 15 C.W.N. 902. Foil. (Mookerjee and 
Beacheroft, JJ.) Headyat ALi u KALanand 
BINGH. 20 I 0. 332 = 17 G.L.J. 411, 

- Construction — Hereditary—Omission 

of words of inheritance—Long usage. 

The omission of words of inheritance in a 
sanad confirming a previous graut for put' 
poses of service is not suffioient proof per se that 
the grant is not hereditary, when evidenoe of 
long and uninterrupted usage shows that ths 
lands have descended from father to son for 
more than 100 years. 11 M.I.A. 247 Foil. 
(Mookerjee and Beacheroft, JJ.) MAHADEO 
Lal v. Kalanand Singh. 20 I.C. 69 = 

19 0 L.J. 241. 

- Construction — Evidence of conduct — 

Ambiguous grant . 

Where the terms of an original grant are 
ambiguous or the terms upon whioh the tenanoy 
was oreated oannot be proved by direot evidenoe 
the subsequent conduot of the parties may be 
considered for the purpose of determining the 
nature of the tenanoy. 15 C. W.N. 901 ; 15 O.W. 
N. 896 Rel. (Mookerjee and Beacheroft, JJ.) 
Bamapada Roy v. Midnapur Zamin- 
DARI CO., LTD. 16 1.0. 376=16 G.L.J. 322. 

- Construction—Conveyance for consi¬ 
deration—Naslan Bid Naslan—Absolute estate 
to the family of grantor. 

F settled some lands on the family of the 
deoeased by three sanads. F had thereby settled 
all possible claims against him and neither the 
grantor, nor his heirs were to have any further 
right, interest or title in the lands oonveyed, 
the grantor’s heirs sued for possession of tho 
lands granted on tho extinction of the grantee’s 
time. Held, that the grant was a conveyance 
for valuable consideration and not a voluntary 
transfer. It wa 3 olearly intended to confer on 
perpetual and absolute estate it did not revert 
to the grantor’s family. (Rattigan, J.) AHMAD 

Hussain v. Rul indab Singh. 14 I.C, 73 = 

107 P.W.R. 191^ 

- Construction— Resumable grant — 

Charily — Service tenure. 

Where a person alleged that a tenure iff 
resumable the burden of proving the allegation 
is on him and not on the grantee. 28 B. 305 
referred to. Under the terms of a grant it w»ff 
speoified that the grantee was to eDjoy 
lands oondnoting vaehipadu to the diety. Held 
that the grant was not a service grant and that 
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GRANT—Comti action. 


GRANT— Construction. 


the offering o! vazh\badu simply meant the 
“ offering cf rioe of which the greater part 
returned to the grantor.” (Ayling and Ramesam, 

J J.) Ramasami Pattar V. Laksbmi. 

17 L W. 314 = 32 M L,T. -HC.) 389 = 
(1923) M.W N. 343 = 1923 Mad. 672. 

- Construction—Inam — Proceedings of 

Inam Commissioner. 

Where there is an inam grant, the Court 
must construe its terms for itself and the deci¬ 
sion of the Inam Commissioner is not conclu¬ 
sive. It is not safe to interpret one document 
by reference to reoitals in another document. 
It is only where the Court has given a definite 
meaning to certain expressions that that 
meaning Bhould be applied to such expressions 
in other cases. In interpreting deeds and 
contracts, great weight should be attaohed to 
the reoitals in the documents themselves in 
gathering the intentions of the parties thereto. 
[Phillips and Devadoss, JJ.) Jagga Rao 
Bahadur Gabu v. Gonhar pibi. 

17 L.W. 921 = (1923 M.W.N. 347 = 

1928 Mad. 845 

- Construction—Imp'.i'd t nn — Whin 

presumed. 

A term will not be implied in a grant or 
oontraot unless the court is driven to the 
conclusion that the parties must necessarily 
have intended that stipulation and in that 
caee only to the limited extent absolutely 
Deceseary to carry out wbat is believed to be 
their intention. tSchioabe, C.J., Coutts Trotter 
and Kumarasuami Sastri, JJ.) Tiruneela- 
KANTAM SERVAI V . RaJA OF RaMNAD. 

43 M.L.J, 138 = 13 L.W. 538 = 

10 M.L.T. 317 = 46 M. 177 = 1922 Mad. 263. 

- Construction—Eavelli land sold by 

E.I, Co -Sanad constituting— Vendee — Zamin- 
dar—Peiihcush—Lankas if included in the 
grant—Subsequent conduct of Government ser¬ 
vants — Limitation. 

Certain villages on the bank of the Krishna 
river telongirg to Government were sold by 
them in 1802 to the predecessor in title of the 
Zimindar of Vallur and a sanad wbs issued in 
1803 fixing peiabcush at a certain amount 
which included also the inoome from mustard 
ehewn on the lankas and keelankbas left by 
the eubsiding of the flood of the river and it 
appeared that bolb prior and 6 Ubeequcnt to the 
grant so muoh of the river bed as was within the 
ad medium filum limit was treated and enjoyed 
by the owners on either bank with the know¬ 
ledge and acquiescence of the Government as 
foimirg the riverbed ayakat of the villages 
abutting on the river, the Government 
having remained quiet, probably under the 
erroneous view that the English Law negati¬ 
ving the right of the Crown to the bed of a 
non-tidal river also applied to India. A 
question arcse in 1911 between the grantee 
and the Government as to whether the grant 
of 1803 inolnded also the portion of the river- 
Jbed adjacent to the village granted. Under the 


faots and the oircumstances and in the absence 
of a speoial reservation in favour of the Crown, 
even giviDg full weight to the prinoiplo that 
grants by the Crown must be construed strictly 
in favour of the Crown, the grant in question 
inoluded the rivers bed ayakat area as part of 
the villages wbioh were expressly mentioned. 
Even if there were any doubts or ambiguity as 
to wbat exactly was inoluded in tbat giant of 
1803, the nature of the subsequent possession by 
the granteo and the conduot, assertions aDd 
declarations of the parties from and after the 
grant and the views entertained by the grantor 
at the time of the grant can be legitimately 
referred to as evidence of the nature aud 
extent of the grant. (1907) A.C. 369 ; 27 M. 
131, P.C. ; 15 M. 101 ; (1879) A.C. 670, Rof. 

(Sadasiva Atyar and Burn, JJ.) SECRETARY 
OF STATE V. VENKATANARASIMHA NaIDU. 

27 M L T. 147 = 11920, M.W N. 203 = 

88 I C. 639 = 11 L.W. 236. 


- Construction — Principles — Grantor’s 

rights— Consideration. 

Prima facie the terms of a grant should be 
ooked to, to aeoertain the nature of the estate 
^ranted by it and it is only where there is auy 
joubt about its import that other considera¬ 
tions can be taken into account. Where the 
language is unambiguous and dear, the extent 
if the riRbt possessed by the grantor should 
bavo no weight. 45 C. 733, Foil. (Seshagirt 
Atyar and Phillips, JJ.) CHOCKALINGA NaYa- 
kan V- ARUNACBAL«M CHETTIAR 

26 M.L.T. 262 = 32 1 0. 239 = 

< j a i a v u \ki bj o r, o 


_ Construction — Land bounded by non- 

navigable rivtr-Right to bed d the river ad 
medium filum aquae— Presumption— Onus. 


Where there is a grant of land described as 
bounded by a non-Davigable river the onus oi 
showing that the grant did not cover the bed 
ad medium filum a quae is on the grantor or 
his representative. The presumption may be 
strong or weak according to the circumstances 
of the particular caee, and the amount of 
evidence required to rebut it will vary accord¬ 
ingly. Cases reviewed. ( Wallis. C J., Sadasiva 
Aivor, Oldfield. Spencer and Baktwell, JJ.) 
Sri Rajab Venkata LakshimiNarasimha 
„ the Secretary of state for India. 

41 Mad. 840 = 33 M.L.J. 159 = 
47 10 £06= (1918) M.W.N. 662 (F.B,). 


._ Construction— Contemporanea expo- 

sito— Application. 


The dootriDe of contemporanea exposito 
must be confined to the acts and the oon- 
duot of the grantor beginning contemporane¬ 
ously with the grant and oontiDued for a long 
ooureo of years and ebould not be extended to 
aots and coDauot done, eay, 40 years after the 
date of the grant. 86 B. 689 (P.C.) Foil. 
(Sadasiva Aiyar and Spencer, JJ.) 8WAMI- 

natha Mudali v. Baravana Mudadi. 

40 1.0. 681 = 83 M.L.J. 870. 



695 


CIVIL DIGEST, 1911—1923. 


696 


OR ANT—Construction. 

Construction—Kayam patta — Herita¬ 
ble and transferable. 

The words ' Kayam patta * means prima 
focie a perpetual lease. Where a kayam patta 
grant was made in 1857 and the grantees dealt 
with the lands as if they were entitled to 
permanent rights and the grantor and grantee 
both shared a land acquisition compensation 
and there was evidence proving that the gran¬ 
tor regarded the grant in the same terms of 
neighbouring villagers as a permanent graot: 
Held, that in the oiroamstances described 
above that a heritable grant was conveyed, 
though that intention hts not been indicated 
by the use of the words ' from son to grandson’ 
or from generation to generation as is usually 
done. Prima facie the words ' Kayam patta ’ 
mean perpetual lease ; but a loDg course of 
decisions have held that these words and the 
words * istimrari mokurary ' and ‘ Kayam 
sasvata ’ do not prima facie oonvey more than 
life estates But in construing grants the sur¬ 
rounding oiroumstances have to be looked 
into. \ Wallis, O.C.J. and Coutts Trotter, J.) 
Venkataramanna v. Venkatapathi Nay- 
ANI Varu. 26 M.L J. 510 = 

(1915/ MW.N. 313 = 29 1 0 188 = 

17 M.L.T. 269 

- Corslruc'.ion — Beneficial interpreta¬ 
tion. 

The correct rule of interpretation of a docu¬ 
ment with doubtful import is that the benefit 
of the construction ehould be given to the 
grantee. (Macnair, A.J.C.) RAMU v. 8ADOO. 

58 1.0. 954. 

--- Construction—Sanad—'Rule of primo¬ 
geniture in’—'Lineal primogeniture 

The ’ Rule of primogeniture ’ in the sanad 
granted by tbe Governor-General was founded 
on that of Eoglish rules, viz, ' lineal primo¬ 
geniture.’ The Sanad resembles to some extent 
an estate in fee simple but *s differentiated in 
that the former exoludes females ; it resembles 
to some extent an estate : n tail male, with this 
difference that a collateral oan suooeed under 
the terms of sanad. The word ‘ Successors’ 
means ‘ successors on death ’ including both 
heirs and devioes but not transferees during 
life-time. 81 I.G. 748 at 764 and 765. 1 Nearest 
male heir ' is not to be interpreted as * nearest 
male heir according to the personal law of tbe 
grantee’. (Stuart and Kanhaiya Lai, A.J.Cs.) 
GHUDAM ABHAS KHAN v. BlBI UMMATUD 
Fatima. 18 0 C, 188-31 I C. 743 = 

2 0 L.J. 636. 

- Construction—Muafi lands —47 years' 

possession from (he first regular settlement — 
Presumption. 

Where a Muafidar proved by means of a 
copy of the khasra of the first regular settle¬ 
ment that the Muafi land was in possession of 
his ancestor and since that date to the date 
of the institution of the suit the possession 
amounted to 47 years : Held, that nnder such 
oiroumstances a presumption oould fairly be 


GRANT—Oharkhait. 

made that the land was held for 50 years. 
IBaillie, 8 . M.) Lachhman PRASAD v. RAM 
Tibath das. 24 I.C. 781 (2) = 1 O.L J. 275. 

- Construction — Jaghir—Life estate. 

In the absence of words clearly indicating a 
contrary intention a jagbit is presumed to be 
the grant of an estate only for life. 3 Bom. 
186; 46 0. 683 ; (1921) Pat. 369 referred to. 

(Altller , C.J., and Mullick , J.) GURU MAHA- 
deo asram Prasad Singh v, Jagatraj 
Kuer. 71 I.C 929. 

- Construction—Jagir to person and 

his heirs—Nature of estate taken, 

Where the grant of jigir is made to a parson 
and his heirs and there is nothing to oontrol 
the ordinary meaning of the words, the grantee 
takes an absolute intecest. 15 Bom. 422. Foil. 
(Das and Adami, JJ.) GULAM Nabi y. CHOU- 
dhuri Basudeb das. l P. 201 = 

1922 P. 411. 

- Construction—What passes—Adha and 

Urdha — Meaning, 

When the word ‘ Adha * is used in a grant 
the entire region from the sur/aoe to the centre 
of the earth vests in the grantee when ’ Adha 
and Urdha ’ are used the grant has the same 
effect. (Jwala Prasad and Adami. JJ.) RAM- 
DAD V. 8 ATYHYA Niranjan CHAKRAVaBTI. 

5 P L J. 563 = 1 P.L T. 474 = 57 1.0. 786 = 

(1921) Pat. 49. 

-- —Construction — ’ Putra pautradi ’— 

Meaning of. 

Per Atkinson, J.—The words of limitation 
* Putra pautradi ’ used in a grant convoy an 
absolute perpetual estate in the lands descendi¬ 
ble from generation to generation coupled with 
full power of alienation, though these words 
may be controlled by custom limiting their 
scope an! operation. (Per Chapman, J.) la 
1765. before the advent of the British jjrisdio- 
tioo in Ghota Nagpur the words ’putra pautradi' 
had not acquired a technical significance and 
the Privy Council decisions dealing with this 
expression were in respeot of wills prior to 1869 
by whioh time it had aoquired a technical 
significance. (Chapman and Atkinson, JJ.) 

Lad Gagendra Nath 8 ahi Deo v. Lad 
Mathuradad Nath 8 ahi Deo. 

20 O.W.N. 876 =33 I.C. 383 = 1 P.L.J. 109. 

Dharkhast. 

- Dharkhast — Grant by Subordinate 

Revenue Officer — Improvements — TP. Act, 

8 . 51 —Standing orders of the Board of 

Revenue. 

O. 15. ol. 16 of the Board’s standing orders 
empowers tbe Deputy Collector to oinoel the 
grant of Dharkhast, if at aoy time within three 
years, he is satisfied that the decision was 
passed under a mistake of fact. The mistake 
of faot need not be suoh as would render an 
agreement void under S. 20 of tbe Contract 
Aot. Tbe limitation that the interests of Gov¬ 
ernment or the publio should be affected by the 
grant if it is sought to be revoked, applies only 
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to oases in whioh the grant exoeeds the limit 
of authority possessed by the officer making it 
but not to deoisioDS passed under a mistake of 
faot or owing to fraud or misrepresentation. 

26 M. 268, Diet. (Ayling and Napier, 33.) 
Drvaramani Bhogappau Pedda Bhinaka 
GOWD. 28 1,0. 51 = (1913) M.W N 148 

- Dharkkast—Right of Government 

Plaintifl applied for Dbarkbast grants and 
was granted on condition that he would not 
get the land if subsequently required for by 
Government for a railway. Held (8adas : va 
Aiiar, J.) the lands were on temporary grants 
and plaintiff oould get no compensation if 
they were taken by Government for railway. 

( Seshogiri Aiyar, J.) Plaintifl got no property 
in the land6 till the Railway question was 
deoided and he oould not oontend that he 
would not surrender if required for anything 
exoept Railway. The meaning of Shiva t jama 
explained. In the oase of Shivaijama system 
no property passes to the oullivator and the 
land oontiuues to be at the absolute disposal of 
the Government. ( Sadasiva Aiyar and Sesha- 
gin Aiyar, 33-) ALEMAN RAM RAO v SE¬ 
CRETARY OF STATE. 1 L.W 839 = 

24 1.0. 904= (1914) M.W.N. 388. 

Ferry. 

- Ferry—Crown grant—Right to ply 

boats—Preset iplion, 

Where the Zemindars of a certain mouza 
were found to have used a ferry continuously 
and for a long lime, their right is entitled to 
prevail unless the plaintiffs who were starting 
up an opposition ferry oould show a Crown 
grant or oould give evidenoe from whioh a 
Crown grant oould be presumed. [Knox, 3.) 
Jwala Binge v. ardul Razak. 

29 l.C. 692= 13 A.L J. 778. ; 

• 

Fishery. 

- Fishery—Exclusive fishery—Evidence 

of grant— Ancient grant—Evidence of conduct. 

The evidenoe of a Government grant of an 
exolusive fishery in navigable rivers ought to 
be oonolUBive and olear. In the oase of grants 
of more than a oentury old, as the original 
grantB are but rarely fortbooming, recourse 
must be had to secondary evidenoe of them or 
to the inference of a legal origin to be drawn 
from lor g uper. • Lord Sumner ) Brinath 
ROY v. DINABANDHU Ben. 42 Cal. 489 = 

41 1 A 221= 18 OWN 1217 = 
(1911) M W N. 684= 1 L.W. 783 = 
16 M L T 819-12 A.L J ll9i = 

20 O L.J 868 = 28 l.C 4b7 = 
16 Bora. L.R. 901 (P.0.) 

- Fishery—Lost grant—Easements Act, 

8. 15, 

No presumption of a lost grant oan be made 
in ibe case of the right ot fishery where the 
use ot ibe fishery was in harmony with the 
right of the public to fish by slakes whioh is an 
Bckbowleogto method ol public fiehing on the 


GRANT— Implied Grant. 

West Coast of India. (Marten, J.) Laksbman 
v, RAMJI, 23 Bora. L.R. 939 

Implied Grant. 

- Implied grant—Right of way—Long 

enjoyment — Effect—Pleadings and proof. 

The enjoyment of a right of way fcrgabcut 
70 years is evidence of a grant or ether legal 
origin. In olaiming right of way, the plaiutifl 
should state whether he olaima the right by 
pre6oriptioo, grant, or in any other way aud 
tbe deiendant ehould know by which title the 
plaintifl claims the right as otherwise ha 
might be seriously prejudiced. Where, however, 
the plaint stated laois, whioh if proved, would 
be evidence of a grant and also establish a right 
by prescription and an issue was framed suffi¬ 
ciently wide to oover benh tbe aspects of the 
right, there oan be no prejudice to tbe defend¬ 
ant. (N. R. Chaiterjee and Greaves, 33 ) 
KSBIROD CBANDBA GBOSE V. BR1SHCHAN- 
DRA GHOSE. 28 l.C. 894. 

- Implied grant — Rent-free—Long pos¬ 
session—Presumption. 

Long possession without payment of rent 
justifies an inference of rent-free grant 10 
W.R. 61; 14 W.R. 108. Foil. [Mookerjee and 

Beachcroft, 33.) NAWaBI ALI v. BIRENDRA 
KlBBORE MONIKYA HaBADER. 

24 1.0. 424 = 22 C L J. 124 

- Implied grant— Rent-free—Presump 

lion—Long possession. 

The principle that long possession without 
payment of rent may justify an inference that 
the possessor holds under a rent-free grant does 
not apply whero such possession may be attri¬ 
buted to a lawful origin other than a rent-free 
grant, f Mookerjee and Beachcroft, 33.) 

GIRIJANATH ROY V. GHAND1 CUARAN. 

24 I.G. 286 

- Implied grant — Easement — Presump¬ 
tion from long u.er, 

The use by tbe tenants of a tank belonging 
to the landlord from time immemorial for 
irrigation purposes will justify an iulerenoo 
that tbe servants bad acquired to a right to 
irrigate their lands from tbe water of the tan* 
by a presumed grant. 4 C. 633, P C., Ref. to. 
f Beachcroft and Newbould, 33.) BBUPENDRA 
Nath v. ANANDA PRASAD. 20 I.G. 389. 

- Implied grant— Effect of acknowledg 

mtnt by Talukdar. 

A grant oan be presumed from an acknow 
ledgmeut by the Taluqaar. 9 O C. 167, Foil, 
t Ka-haiya Lai, a.J.O.) KlSHAN v 8HYAM 
8UNDAR. 33 1.0 ;441 = 19 O C. 27. 

- Implied grant—Inference from user. 

Where tbe plaint contained a plea ot im¬ 
memorial user, the Court oan legitimately idraw 
an inferenoe of grant from such user. (Ghose, 
J.) AMRITANATH BISWA8 l>. JOGENDRa 

Chandra Bhattaohakjee. 1922 P. 481. 
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- Implied grant—Rent free — Non-pay¬ 
ment of rent for a long number of years — 
Whether evidence of rent free grant—Presump¬ 
tion. 

The faot that no rent has been paid foe a 
large number of years in respeot of a piroel of 
land is evidence of a grant of the land rent- 
free, but it is not conclusive evidenoe. The 
Court should look to tbe nature, soope and 
obaracter of grant. 22 C.L.J. 126, Ref. 
( Chapman and Atkinson, JJ.) NAIK Pandey 
V. Rajdhari Lall. 3PL.W. 220 = 

42 I.G. 843 = (1917) Pat. 293. 

- Implied grant—Presumption of lost 

grant—Basis of. 

In the oase of a presumption of lost grant in 
favour of a person, aobual user and enjoyment 
by the person is the only basis for the presump¬ 
tion and so when there is evidenoe only of U3e 
of surface rights of a mov.za by cultivation, 
no presumption cf lost grant to exeroise 
mineral rights in the mouza can be made. 

( Atkinson and Kingsford, JJ.) NAWAGARH 
Coal Co., Ltd v Behari Lad. 

20 0 W N. 118B = 1 P.L J. 273 = 
&7 I C. 430 = 2 P L.W. 324. 

Inara. 

- Inam — Dbarmadaya— Determination 

of the nature of tenure—Summary Settlement 
Act (II of 1863) S. 16. 

Where the grant made was loam Dharma- 
daya and was to be hereditary : Held the signi¬ 
fication of such a grant is that it was made 
on grounds of religion, and not on politioal 
grounds. Tbe mere faot that in oooasional 
correspondence the grant is referred to as 
“ jagit” or “ saraojvm”, i.e , politioal, cannot 
derogate from tbe efieot of the language of tbe 
grant itself. The question whether the tenure 
was politioal was one whioh was for deiermioa- 
tion by the Government under the provisions 
of the interpretation 8 16 of the 8umm»ry 

Settlement Aot (II of 1863) and that, by 
treating the title as one to whioh the aot 
applied, the Government must determine that 
the teoure was not politioal. ( Viscount 
Haldane.) MAHARAJA OF KOLHAPUR v. 
Bhri Bala Maharaj. 33 M L T 373 = 

80 I.A S08 = (19J3) M.W N. 638 = 
48 Bora. 1 = 26 Bora L R 233 = 

1923 P 0. 194 (P.G ). 

- Inam —Grant of both wirarns — No 

presumption cs to. 

In the case of an inam grant there is no 
presumption that both the warams were granted 
to the Inamdar or only that the melwaram 
was graated. It is a question of faot to be 
deoided on the evidenoe in eaoh oaee. 41 M. 
1012 ; 43 M. 166 ; 43 M. 567 Ref. 44 M. 598 
disapproved. (Mr. Ameer Ali). SRI CHIDAM- 
BARA BlVAPR AK 4S A PANDARA 8ANNADHI- 
GAL V. VEERAMA REDDI. 43 Mad. 336 = 

43 M L.J. 610 = 16 L W. 103 = 

31 M L.T. 54 (P.C.) = (1922) M.W.N. 749 = 

49 I.A. 238 = 1922 P.0. 2S2 (P C ) 
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--— Inam—Desai Inam—Summary settle¬ 
ment— Quit-rent — Imposition of — Right of 
inamdar to alienate—Bombay Summary Settle¬ 
ment Act (II of 1863), S. 12. 

The ancestors of the testator had held the 
office of Desai (Chief Revenue Officer) under 
native rulers from the 17th oentury, and from 
time to time received grants of villages. The 
servioes of the desais as Revenue Collectors 
were not required by the British Government. 
In 1862 the Government officials after an 
investigation, offered a summary settlement 
of the lands to the Desai who aocepted it 
subject to the commutation payment ra the 
nature of a Nazarana or quit-rent. Settlements 
so made were expressly validated by 8. 12 of 
Bom. Act II of 1363. Toe last Desai died in 
1906 without co-paroeners, having disposed of 
tbe lands by will. Held, that tbe High Court 
was right in holding that the lands were 
alienable like ordinary property and passed 
under the will. (Sir John Edge.) SUNDERBAI 

v. Collector of Belgaum. 

43 Bora. 376 = (1919) M.W.N. 2J4- 
23 O W N 733 = 21 Bom. L,R. 1148 = 
32 1 0. 837 = 43 I A. 13 (P C ). 

[On appeal from 38 Bora. 272 = 
23 I O. 221 = 16 Bom. L R. 164]. 

- Inam—Presumption—Grant of village 

by Zamindar—Brahmin grantee . 

There is no presumption that the Melwaram 
or right to land revenue alone was granted in 
tbe oase of an inam granted by a Zemindar to 
a Brahmin. (Viscoun tCave.) UPADBASHTA 

Venkata Sastrulu v. Divir seetha- 
RAMUDU. *3 Mad. 166 = 17 A L.J. 723 = 

37M L J. 12=21 Bora L R. 923 = 

26 M L T. 173 = 30 0 L J. 441 = 

10 L W 633 = 54 0.W N. 129 = 

51 I.G 301 = 43 I.A. 123 (P C ). 

[Reversing £8 Mad. 831 = 24 1.0. 2*24 = 

26 M.L J. 985J. 

- Inam — Presumption of grant of 

revenue only —None. 

There is no presumptien that the grant of an 
inam (agrabacam) by a native ruler prior to 
British rule conveyed only the melwaram or 
royal share of the revenue (Sir John Edge ) 
8URYANARAYANA V. PATANNA. 

41 Mad 1012 = 23 M L T 30- 
(1918) M.W.N 859 = 23 C W N. 273 = 

9 L W. 123 = 29 C L J. 133 = 

1 U P L.R (P.C.) 11 = 33 M L J. 583 = 

21 Bom. L R 317 = (1919; M W N. 483 = 

48 I O. 689 = 48 I. A. 209 (P C ). 

[Reversing 38 Mad 6J8-26MLJ 99 = 

22 I C. 339 = 13 M.L.T. 268 J 

-— Inam — Title-deed — Value of — Antece¬ 
dent stale of affairs. 

Where, the preoise terms of an Inam grant 
by a native ruler, ooald not be ascertained 
either owing to the loss of the original grant 
or other oiroumatancss, the inam title-deeds 
conferred by Government are of great assistance 
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in finding out the antecedent oiroumitanoes 
relating to the grant, (Sir Walter Phillimore.) 
Bethuramaswamiar v Meruswamiar. 

41 Mad 216 = 7 L.W. 22 = 

4 Pat. L W. 91 = 31 M L J. ISO- 
16 A L J. 113 = 22 O W N. 437 = 
20 Bora. L R. 514 = 45 I.A. 1 = 
43 10. 8C6 -27 O.L J. 231 tP.G.). 

[Also 43 Mad. 253 = 83 1.0. 238 =46 I A 204.] 

[On appeal from 31 Mad. 470 = 
20 M.L.J. 103 = 4 1 0 75 = 6 M L T. 319.] 

- Inam—Resumption — Situate within 

Zemindari, 

Inaras are Government grant6 subject to quit- 
rents and in some instances to servioes. They 
were not assessed (or land revenue at the date 
o! the permanent settlement. Where the quil- 
rents payable in respeot of inara9 in a 
Zemindari were treated as Zamindari assets 
and taken into aooount in fixing the jumma or 
peishousb, the Z’.mindar is entitled to the 
inam lands on resumption or acquisition in 
other ways. ( Lord Parker.) KANDUKURI 
BAIiASURYA PRASADA RAO V SECRETARY 
OF 8TATE FOR INDIA. 40 Mad 886 = 

44 I.A. 163 = 3) M L J 144 = 
22 M.L.T 76 = 18 A.L.J. 697 = 
21 O.W N. 1084 = (1917) M W N. 536 = 
19 Bora. L R. 731 = 6 L.W. 310 = 

2 Pat. L W. 263 = 41 10. 98 = 
26 O.L.J. 390 (P C.). 

[On appeal from 34 Mad, 293 = 
20 M.L J. 8?3 = 8 M.L.T. 389 = 

8 I 0. 67 = (1910) M.W.N. 893 ] 

- Inam — Jaghir—Saranjam. 

The term inam is of generio significance, 
applicable to Government grant as a whole and 
inoludes saranjtms. Saranjam is the Marathi 
equivalent forajaghir. A japhir is ordinarily 
the grant o( the revenue and not of the soil, 
Jaghir tenure is personal, not hereditary and is 
resumable at pleasure and is therefore impart* 
ible. (Lord Shaw.I RAOHAJI Rao Baheb 
V. LAK8HMAN RAO SAHEB. 86 Bora 639 = 

39 I.A. 202 = 16 O.W.N 1088 = 
28 M L J 383 = 12 M.L.T. 472 = 
(1912- M.W.N, 1140=14 Bora. L R. 1226 = 
16 1 0. 239-17 C L.J. 17 (P C.). 

— —Inam —Presumption as to what passes 
—Recent Privy Council rulings on the law. 

Grant of village by the Grown under the British 
rule is presumed to be subjsot to snoh rights of 
ocoupanoy, if any, as the cultivators at the 
timo of grant may have had. {Macleod, C.J. 
and 8hah, J.) Tunjabai Gopal Deshai t>. 
Krisbnaji ramachandra Deshpande. 

21 Bom. L.R 251 = 46 Bom. 741 = 

1932 Bora. 5. 

■ — —Inam—Lind or revenue — Vatan — 
Construction. _ _ 

In the oase of Vatan property the distinction 
between the grants of the royal share of revenue 
and grants of the soil cannot be oonveniently 
made without detriment to the statutory reatrio- 


QRANT —loam. 

tiou on the Vatandar’s power of alienation and 
should not be made unless it is clearly justified 
by the terms of the grant. ( Shah and Hayward, 

J J.) AMRIT VaMAN V. HARI GOVIND 

44 Bora. 2 j 7 = 55 I 0 411 = 
22 Bora. L. R. 273, 

- Inam—Resumption. 

Lands granted pro servitis impensis el im- 
podondis, i.e., on aooount partly of servioes 
already rendered and partly of servioes to be 
rendered in the future may be resumed for 
wilful default. (1870) 13 M.I.A. 438, Foil. 

(Bachelor , A. C.J. and Kemp, J.) YAAIUNABAI 
v. LAGMANNA. 32 I 0. 770 = 

21 Bom. L R 820. 

- Inam—Resumption — Land burdened 

with services—Grants of office to which lands 
are annexed by way of remuneration — Onus. 

For the purposes of resumption, grants fall 
into two main categories, grants of land 
burdened with servioe, and grants of office to 
whioh lands are annexe 1 by way of remunera¬ 
tion instead of, or aloog with cash. The former 
grants are always irresumable, unless the 
gtantoc oan show that they hive been speoially 
conditioned so as to enable him to resume for 
failure to perform these serviosa or at hi9 own 
will to discontinue the service and resume the 
lands. Grants under the second category are 
always resumable unless the grantee oan show 
that they have been speoially conditioned 
otherwise so as to prevent their reaumability. 
In every oase the burden of proof is upon the 
graDtor suing to resume, to show that either the 
grant was of a kind falling under the second 
oategory. or if a grant of the kind, falling 
under the first oategory, that it was speoially 
conditioned. 28 B. 305, 39 B. 68 ; 18 Bom. 
L.R. 695, Foil. ( Beaman and Heaton, JJ.) 
CHANDRAPPA v BHIMA. 43 Bora. 37 = 

, 47 I 0. 330 = 20 Bora. L.R. 779. 

- Inam—Kaiim Haks—Right of the 

inamdar to pay haks allowances direct to the 
hakdars. 

A village wa9 granted to the ancestors of 
the plaintiff as tho personal inam by the 
Peishwa, the grant having been 'exolusive of 
the Hakdars and Inamdars.’ The inam was 
continued by the Bcitish Government on the 
same terms. The plaintiff olaimed the right to 
pay the Kadim Haks of Gramjoshi. Naikwadi 
and Chcwgula direct to the Hakdars in ques¬ 
tion and not through the British Government. 
Held, negativing the claim, that the mannerof 
payment of the Haks, in tho past gave no 
support to the plaimiQ's contention that be 
was eutitlod to pay direot *, the grant showed 
that the rights of the Hakdars were seoured 
and one of those rights was the right of dealing 
direotly with the Government. ( Beaton and 
Shah, JJ.) CHINTAMAN V. SECRETARY OF 

STATE. 80 I D. 548 = 17 Bora. L.R. 682. 

- Inam—Deshghat Vatan—Barkhi ser¬ 
vices—Resumption. 

In the Bombay Presidency, wherp there is a 
grant of Dashghat Vatan lands for persona) 
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services, it canDot be presumed that the grantor 
has the option to determine the services arid 
to resume the lands. The right, when claimed, 
must be made to appear from the terms of the 
gran6 or the proved circumstances of the oase. 

\Htaion and Shah, JJ.) YelLava v. 
BBIMaPPA. 89 Bom 68 = 28 I 0 12 = 

17 Bora. L R. 123. 

- Trxam prior lo 1802— Presumption. 

Where lands were granted in inam prior to 
1802, that fact is strong evidence to raise the 
presumption that they were ezofuded from the 
Permanent Settlement. ( Ayling anti Odgers, 
JJ.) Tota Varahaliah v. Sree Venkata 

BURYANARaYANa. 18LR. 324 = 

ll923i M.W.N. 732 = 1924 M. 117. 

- Inam—Burden o/ Proof —Widow- 

There is no presumption that an Inam grant 
by a Zemindar is a grant of both the warams 
or of the melwaram only. The nature of the 
grant must be determined from the evidence 
in the case. 36 M L J, 685 ; 41 M. 1132 ; 37 
M.L.J. 42 ; 45 M. 586 ; 43 M.L.J. 640 (P.C.) 
Referred to. (Phillips and Dcvadoss, JJ.) 

BRi Raja Venkatarangayya apparao 
Bahadur v. Morampudi Rajiraju. 

43 M.L.J, 238= 11923) M W N 788 = 

1924 Mad. 93. 

- Inam—Charity inam- Share of the 

proceeds oi the inam appropriated to the private 
use of the inamdar — Effect of, 

The faot that a third share of the prooeeds of 
an inam has been appropriated by the inamdars 
for their private uses does not make it the less 
a charity inam for the grant was only one and 
could not be split up iDto parts—a personal 
grant of one-third and a chanty grant of two 
thirds of the inam, 40 M. 116 Rel. on. 
[Ayling and Ramesam, JJ.) Sundararaja 
Ohariar v. ali Mahomed Ethjbar khan 
SaIB. 44 M.L J. 649 = 1923 Mad. 661. 

- Inam—Service Inam —Surplus income 

— Right to—Resumption on failure of service — 
Rights of Government—Powers of Court. 

Where there is an inam burdened with a 
trust, the surplus remaining after the expenses 
of the trust have been met belongs to the 
inamdar and he is not accountable therefor. 30 
M.L.T.' 101 ; 15 L- W. 241 Ref. It is not for 
the Court to treat inams as resumed on the 
ground of the services having beoome unneces¬ 
sary. The powor of resumption rests only with 
the Government and the Government alone oan 
give directions for application of its inoome. 
(Spencer and Devadoss, JJ.) Jakkam REDDI 
8ESHADRI REDDI v. PlCHI REDDI. 

32 M L T. H O.) 89 = 1923 Mad. 163. 

- Inam — Service Inam — Alienation — 

Attachment of property in execution and sale 
—Legality of. 

An inam granted for the performance of 
Swastbivachnkam eervice in a Hindu temple 
is not liable to be attached and sold in execu¬ 
tion of a decree against the holder for the time 


being. The grant is one burdened with the 
performance of service of a publio nature and 
the sale of suoh property is also opposed to the 
nature of the interest affeoted and is also 
contrary to publio policy within 8. 23, Contraot 
Act. ( Qchwabe , C.J. Coutts Trotter and 
Kumaraswami Sasiri. JJ.) NETI ANJANE- 
yalu v. 8ri Venugopal rice Mill, Ltd , 

Tenali. 43 Mad 620 = 42 M L J. 477 = 

13 L.W. 613 = (1922) M.W N. 307 = 
80 M.L.T. 233 = 1922 Mad. 197 (F.B.) 

- Inam—Enfranchisement — Title deed 

issued to widow—Absolute estate—Rights of 
reversioners. 

Where a service inam land is enfranchised id 
the name of a woman and the title deed in 
terms is an absolute grant of the land to her, 
she takes an absolute estate in the property 
and it descends to her own heirs as distin¬ 
guished from those of the last male owner. 44 
Mad. 643 P. C. foil. Where after the death of 
her minor son who held the effioe of Karnam, 
the mother was appointed to the offioe and the 
inam land was afterwards enfranchised in her 
name, her daughter’s sons will suooeed to the 

property in preference to the relations of her 
husband. (Spencer and Dtvadass, JJ*) 

ABDUKURI VENKATARAMADAS V PAOHI- 
GOLLA GAVARRAJU. 43 M L J 183 = 

(1922) M W N. 308 = 31 M L T 181 iH.O ) = 

16 L.W. 228 = 1922 Mad. 173. 


- Inam — Enfranchisement — Karnam 

\erv'ce—Title deed—Arrangements relating to 
—Effect. 

Imam title deeds do not oreate a title wher 
lone exoted before. They are not conclusive 
19 to the title of the persons in whose favour 
infranobisement is to operate, and it is open to 
he aggrieved parties to show that a name or 
lames have been added by mistake. At the 
ime of the enfranchisement of a kamam 
ervioe inam, the offioe holder and his deputy 
mtered into an agreement as a result of whiob 
he title deed was issued in the names of both . 
3 eld, both were estopped from oontendiDg tha 
he title does not pass to the other, tSpencer 
md Ramesam. JJ ) TADIKONDA LAKSHMI- 
JARASIMHAM V. VENKATARaTANAYAMMA- 

30 M.L.T. 334 ,H 0.). 

- Inam — Lands attached to Ttmple 

mjari office—Adverse possession. 

Where lands attached to the office of pujari 
f a temple have been held by a person .'or 
Qoro than 12 years as owner that person gets 
n absolute aod indefeasible right thereto 
gainst all the suooeediog office holders also. 
Sadasiva Iyer and Spencer. JJ ) BUBRA- 

IANIA GDBUKKAL V AMMAKANNU AMMAD- 

1 4 L.W. 376 = 41 M LJ. 450 = 70 II 1.' *77 = 


- Inam— Private grant — Presumption 

— Returnable gr ant—Nature of tenure. 

The rule that there is no presumption in 
favour of the restriction of an inam grant to 
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the melwaram, ia not oonfined to orown 
grants, but applies equally to grants by private 
individuals. The laot that an » nam grant 
is resumable does not affeot the oharaoter of 
the tenure oreated by the grantor or raise any 
presumption as to the existence ol persons 
havmg an interest in the property prior to the 
grant. ( Oldfield , J.) MABLAMPALLI PERAYYA 
V. VATCHARAYIVANKATAPATHI RaJU. 

63 I.G. 804 =13 L.W. 601. 

- Inam—Crown grants, construction 

of — Presumption— Minor lnams — Occupancy 
right—Onus of proof . 

A orown grant ol an Inam in the absence of 
evidence one way or the other must be taken 
to be a grant of both the Melvaram and the 
Kudivaram. The two judgments ol the Privy 
CoudoiI in Suryanarayaua v. Patanna, 41 M. 
10id and Venkata Sastrulu v. Sitaramudu, 
43 M. 166 do not expressly lay down a 
presumption that the grant is of both the 
Melvaram and the Kudivaram but suoh an 
initial presumption is deduoible from the (acts 
ol those oases. In oases ol minor inams of 
less than a village in extent the burden ol 
proving the exietenoe of oooupanoy rights is 
on the tenant who sets up suoh rights. 
[Wallt8,O.J. t Coutts-Trotter and Ramesam.JJ,) 
MUTHD GOUNDAN V PEBUMAD AIYAR. 

44 Mad. 888 = 40 M L J. 429 = 13 L W. 483 = 

(1921) M.W.N. 283=63 1 0. 790 = 

29 M L T. 398 (F.B). 

- Inam—Crown Grant—Presumption- 

Burden of proof. 

Where the Government, makes a grant of 
land at its absolute disposal, a third person 
oannot deprive the grantee’s title on the 
ground that he was a landlord of the grantee 
and suoh third person's prior right as land¬ 
lord is destroyed by the aot ol grant of the 
Government. There iB no presumption of 
law that an inam grant ol a village is ptima 
facie a grant of the land revenue only. The 
terms of the grant, and whole oiroumstanoes 
oonneoted therewith have to be looked into. 
In a suit lor ejeotment, the burden ol proving 
that the tenanoy is terminated and there is a 
ground (or eviotion lies on the plaintiff. ( Sada■ 
siva Aiyar and Spencer, J J.) 8UBBBAMANIA 
AIYAR V. ONNAPPA GOUNDAN. 

12 L.W. 876 = 89 M.L.J. 629 = 61 1,0. 897 = 

28 M.L.T 889. 

- Inam—Effect of enfranchisement — 

Claim by divided members. 

Mere enfranchisement of servioe inam lands 
in the name of the office holder does not debar 
a divided member ol the family ol the office 
holder from claiming a share in the enfranch¬ 
ised lands. Exolusive possession of the inam 
lands by the offioe holder is not per se adverse, 
even against tho divided members. 46 Gal. 862 
has not overruled the decisions in 26 Mad. 330 
and 30 Mad. 434. The divided member must 
prove that the inam lands were kept as undivid¬ 
ed property at previous partitions and that he 
is a member ol the original servioe holder’s 

Vol. Ill—45 
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family, ( Ayling and Odgers, JJ.) DEVOLA- 
paujI Venkata Subba Rao v, batya- 
NABAYANAMURTI. 60 1.0. 27 = 12 L.W. 642, 

- Inam — Presumption—Grant of soil— 

Ashtabhogam incidents of. 

There is no presumption that an loam grant 
is only of tho melwaram. The determining 
faotors are the terms ol the grant and the 
oiroumstanoes oonneoted therewith. A grant 
by the Maharajah of Mysore of lands with 
Ashtabhogam and Dasa Swamyom incidents 
oonveys the soil to the grantee. (Sadasiva Aiyar 
and Spencer, JJ.) SUBRAMANIa AIYAR v. 
ONNPAPA GOUNDAN. 12 L.W. 377. 

- Inam — Presumption — Land or re¬ 
venue. 

There is no presumption that the land 
revenue alone was granted in the oase of ioams 
granted by the Zemindar prior to the perma¬ 
nent settlement. 41 M. 1012, Poll (Seshagiri 
Aiyar and Odgers, JJ.) NANDIGAM 8UBBA- 
RAYUDU V. KANNAM 8AHEB 84 1.0.22 = 

(1919j M.W.N 886. 

• Inam—Enfranchisement — Office of 
karnam—Effect of. 

Where up to the time of the enfranchisement 
certain inam lands were annexed to the kar¬ 
nam' 8 offioe and enjoyed by the holder of the 
offioe (or the time being who was the only 
person who had any right to them, as a result 
of enfiauchieement, the land which till (hen 
had been an endowment of a hereditary office, 
came to be held by tho family wbiob was 
entitled to the office. 30 Mad. 434, Ref. 
Having regard to the faot that tbe inam in 
question was karnam inam and to the annual 
payments made to the karnam for the time 
being and to the faot that the 8hrotriemdars 
might have got into possession by some 
arrangement as to management, tbe onus was 
strongly upon the Sbrotriemdars, to show that 
their possession was adverse and not permis¬ 
sive. The registered holders cf the hereditary 
office of karnam oao sue to reoover possession 
of the inam lands after enfranchisement with¬ 
out joining other members of the family as 
parties. (IVaffis, C.J. and 8pencer, J.) ADDA- 
OANTI CHINNA VENKATA 8UBBA RAO NARA- 
SAMMA V. YEMANUB VENKATaRAMAYYA. 

63 I c. 161 = 10 L.W. 422. 

-- Inam — Resumption — Mention of 

general charitable object—Illegal resumption by 
Government—Suit to recover properly from 
Government—Limitation 

Dharmadayam inams granted by the Crown 
for charitable objeots on oondition of oertala 
servioes being performed by the trustees of a 
mosque oannot be resumed merely beoause tho 
trustee has made a temporary alienation of the 
eudowed properties, so long as the servioes 
mentioned in the deed of grant are substantially 
performed and the endowed property is not 
wholly lost to the oharity. The order of re¬ 
sumption waB a nullity as the contingency on 
whiob alone the Government was entitled to 
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resume had not arisen, and that the objeot of 
the suit being to recover posseeeion. Art. 144 
and not Art. 14 of the Limitation Aot applied. 
(Per Abdul Rahim, J. ) — The doctrine of Cypres 
execution will be applicable to oharitable inams 
where a general charitable objeot is mentioned 
in the grant. (Abdur Rahim and Spencer, JJ.) 
SECRETARY OF 8TATE t>. GULAM MAHBOOB 
Khan. 42 Mad. 673 = 37 M L J. 71 = 

9 L.W. 387 = 91 I.C. 363 = 
' (1919) U W.N. 736. 

- Inam —' Poromboke ’—Right to com¬ 
munal property . 

The words ' besides Poramboke ’ in the grant 
of a whole village as sarvamaniam should be 
oonstrued as excluding burning aod burial 
grounds and other lauds required for oommunal 
purposes. 24 M.L.J. 36; 37 M. 364, Rel. 
Saoh properties vest in the Government in 
trust for the community. (Per Sadasiva 
Aiyer, J.): —Meaning of 'Poramboke ’ disoussed. 
The effect of the Ualarn oase (43 I.C, 98) is to 
vest river and channel beds in the Iuamdar. 
( Sadasiva Aiyar and Spencer, JJ.) Venkata- 
rama Sivan v. Secretary of State for 
India. 86 M L J. 203 = 9 L.W. 391 = 

23 M L T 232 = 80 1 0 360- 
(1919, M.W.N. 191. 

- Inam—Resumption — Charity—Rights 

of. 

Where the Government resumed an inam 
granted to a mosque by the Nawab of the Car- 
natio and imposed the full assessment for 
failure of the trustees of the moeque to carry 
out the trust and a patta was issued to the 
trustees but the lands themselves were not 
resumed. Held, that, as the grant was of both 
the land and the revenue, the ownership of the 
land wa9 unaffected, and as it was subjeot to a 
oharitable trust, it still continued to be so. 5 
L.W. 402 ; 25 Mad. 330 and 30 Mad. 434, Foil. 
( Ayling. Kumaraswami Sastri and Krtshnan % 
JJ.) Muhammed Esuf 8AHEB V 8ATHAR 
Sahib. 42 Mad. 161 = 36 M.L.J. 262 = 

25 M L.T 141 = 49 I 0. 821 = 
(1919) M.W.N, 228. 

- Inam— Enfranchisement by Govern 

ment— Right of other members to share. 

A person, who belongs to a family having a 
hereditary interest in a karnam’s inam and 
becomes divided in status from the holder of 
the offise for the time being,cannot, on enfran¬ 
chisement of the inam subsequently, claim a 
share in the land attaohed to the office of 
karnam. ( Spencer and Krishnan, JJ.) 
PYBAPPA v. Syama Rao. 28 M.L.T. 177 = 

(1918) M.W N. 819 = 49 I C. 250 = 

8 L.W. 614. 

- Inam—Rights of Inamdar — Kudi- 

varam and Melvaram, distinction between. 

In an mam village having no oooupanoy 
tenants owned by an Inamdar who is also the 
Mirasldar, the distinction between kudivaram 
and melvaram has no place. A Mirasidar who 
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gets shrolriem grant from Government can be 
said to be an Inamdar also. In a suit by 
trustees of temple os Inamdars against tenants 
tbe tenant* must prove that the trustees had 
no kudivaram right. (8adasiva Aiyar and 
Napier, JJ). NAINA PlLLAI V. RaMANATHAN 

Ohkttiyar. 41 I.C. 788 = 83 M.L.J. 84. 

[Also 44 I.C. 895 = 84 M L J. 234.J 

- Inam — Resumption—Darimilla in a 

Zamindari—Lakhiraj lands—Exemption of — 
Government, if can resume inam— Enfranchise¬ 
ment. 

Darimilla inams, ».e., inams granted subse 
quent to the Permanent Settlement oannot be 
resumed by Government. Lakbiraj lands are 
exempt fr^m tbe payment of public revenue. 
Where a Z*miodari in whioh the inam in suit 
was situated was resumed after tbe Permanent 
Settlement aod regranted to the Zjmiudar 
subsequently in 1826 on the same peishousb 
and there was no ground to show the mam 
consisted only of lakhiraj lands whioh alone 
under tbe terms of tbe sanad granted in 1826 
were excluded from the aesets of the Zemindari. 
Hell, that the enfranchisement of the inam by 
the Government was ultra vires and does not 
bind the Zmiodar. ( Abdur Rahim and 
Srinivasa Aiyangar. JJ.) VALLURI NABA- 
SIMHA RAO PANTULU GARU V. THE SECRE¬ 
TARY OF STATE FOR INDIA. 36 I C 219 = 

3 L W 873. 

- Inam —Unenfranchised—Title by ad¬ 
verse possession in. 

If an inam grant for servioe is .trespassed 
upon by a stranger before its enfranchisement 
and held adversely for the statutory period, the 
holder acquires a title to it, by prescription 
under 8. 28 of the Limitation Aot 24 I.C. 501, 
Diet. (Seshagiri Aiyar and Phillips, JJ.) 
Dinvahi Laxmanpati t» Ping ali narsim* 
HAIN. (1916; 1 M W.N. 473 = 34 I.C 898 = 

3 L.W 590. 

- Inam—Jeroyati — Meaning. 

The term 'Jaroyati* as used in parts of the 
Telugn districts means merely ‘oon-inam ’ 
(Sadasiva Aiyar and Moore, JJ.) RAVU 
Beshayya Garu t>. Raja of PittApur 

3 L.W 485 = (1916i 1 M W.N, 396 = 
31 I C. 730 = 31 M.L.J. 214. 

- Inam—Service—Whether a public 

charitable trust—Lease by some inamdars for 
40 years—Remedy of others. 

An Inam granted on ooDdition of the gran¬ 
tees providmg water for the use of travellers 
passing through that place is not a public 
charitable trust aDd the leasing out of such an 
inam for 40 years by tbe minority of the 
Inamdars does not entitle an Inamdar who has 
not joined in tbe lease to sue for a declaration 
that the lease is absolutely void as a whole and 
that he was entitled to tbe possession of the 
whole inam. The only relief to which such an 
Inamdar entitled is a declaration that the lease 
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is not binding on bis share of the inam. 
(Couits Trotter and Moore, JJ.) KUPPARAJU 
VENKAT ASUBBI AH V. MURUGULA SHEIK 

8ILAR Sahib. 19 M.L.T. 144 = 32 1 0 941 = 

8 L.W. 137. 

- Inam—Enfranchisement-Service inam 

— 8af* subsequently — Validity of — Enfranchise¬ 
ment—Effect ol on rights of members of a joint 
family —Alienation —Subsequent enfranchise- 
- ment . 

The sale of lands forming a Barki servioe 
inam, subsequent to its enfranchisement, ia 
valid, even though made in pursuaooe of an 
agreement to sell entered into prior to the 
enfranchisement. An enfranchisement does 
not destroy the rights of any members of a 
joint family which has a hereditary interest 
in an inam. 26 M 339, Foil. There ia nothing 
in ol. 2 ol S. 10 ol Madras Aot II of 1894 
whioh affects the family title to lands whioh 
form the emoluments of an offiae. 8 M 249, 
Ref. An alienation of a service inam is wholly 
void and the enfranchisement of the inam of 
later date does not entitle the alienee to invoke 
the aid of the provisions of 8. 43 of the T.P, 
Aot. 30 M. 265 ; (1913) M W.N. 415 and 999, 
Foil. (Spencer and Coutls-Trotter, JJ ) Karri 
RAMAYYA V. VlLLORI JAGANADHAM. 

39 Mad. 930 = 18 M L T 360 = 

2 L.W. 874 = 30 1.0. 889 = (19IS) MW.N. 838. 

- Inam —Resumption—Darimilla inam 

—G»dnba Tirasti lands—Grant in lieu of wages 
—Jirayati mode of enjoyment —Enhancement of 
Kattubadi — Resumption — Ejectment suit— 
Onus —Civil Court, 

Darimilla inarm are inams granted subse¬ 
quent to ihe Permanent Settlement for doing 
personal sorvioe to the Zemindar in lieu of 
wageB. Certain ' Gidaba Tirasti ’ lands in 
the Vizigapatam Distnot had been granted in 
inam subsequent to the Permanent Settlement 
for doing personal servioe to the Zemindar in 
lieu of wages. They had been once ordioary 
Jlrayali lands at the time of the grant and the 
oharaoter of)the enjoyment was not at any time 
lost or altered in the course of its devolution to 
the present oooupantr. The Zemindar sued to 
resume the lands and ejsot the tenants. Held, 
that the onus lay on the Zemindar to show a 
right to eviot. Resumption is no more than a 
taking baok of what wae onoe given and does 
not necessarily imply dispossession from land. 
The acquiescence of Inamdara in the enhance¬ 
ment of tha Katiubadi implied no more than 
a readiness on their part to aooept a lower rate 
of remuneration for their servioes than they 
had been receiving originally. iSpencer and 
Coutls Trotter. JJ.) IDUBILLI SlYYADDI v 

BRi Raja Visweswra Nisbanka 
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BAIiAKRISHNA RAO v. SECRETARY OF 
STATE. 39 Mad. 494 = 29 M.L.J. 278 = 

18 M.L.T. 131 = 30 1.0 339 = 

2 L W. 695. 

- Inam—Presumption —Grant of mtlva- 

ram—Applicability of a Civil Court. 

It is not the Revenue Courts alone but the 
Civil Courts also should presume that an inam 
grant is of the revenue only and not of land 
until the oontrary is proved. 19 I. C. 440, Foil. 

( Oldfield and Sadasiva Aiyar, JJ.) GOVINDA 

Reddi v. Ravi Kesavalu Naidu. 

29 I.C. 1003. 

[This la no longer law 41 Mad. 1012 = 

43 Mad. 166 (PC.)] 

- Inam —.Resumption—Service inam — 

Title-deed in grantee's name — Services connected 
with the temple—Rights of temple. 

Where the in »m title-deed was grauted to a 
danoiog woman for performing certain servioes 
in a temple and she subsequently alienated the 
inam and neglected the 6ervioes, the trustees 
of the temple sued for possession of the inam. 
Held, that the suit by the trustees was not 
maintainable. The Government might if it 
chose resume the inam. 14 M. L. J 134, 
Ref. (Miller and Sadasiva Aiyar, JJ.) 

Matte Sabayya v Vepparathi Vydya- 
NATHAM. 1 L.W. 490 = 27 I 0 163 = 

27 M.L.J. 67. 

- Inam — Agraharam — Presumption. 

There is no presumption that a grantee of an 
Agraharam is not the owner of the Kudivaram 
at the time of the grant. (Kumaraswami 
Sasiri. J.) Ramala Venkataswami v. 
Kanumala Narasimhayya. 

26 I G. 397 = 16 M.L.T. S9B. 

- Inam—Presumption — Barvamaniam 

and Ashtabogam. 

The words Sarvamaniam and Ashtabogam 
in a grant by a Ztmindar merely means that 
there is no superior holder and that all the 
rights of the grantor are transferred. Suoh 
rights as communal rights and rights of ooou- 
pauoy must be presumed to have been exoluded. 
The presumptiou is that the grant is of land 
revenue and not of the land itself. (Sanharan 
Hair and Tyabji, JJ.) PARANKUSA ZaTINDRA 
MAHADES1KA8WAMI V 8UBRAMANIA PlLLAl. 

26 I 0 117. 

- /nam — Presumption . 

The presumption is that tho land also, not 
merely the land revenue, is granted where 
there is no kudivaram interest at the date of 
the grant. 12 M. 99. Foil. iSeshagiri Aiyar 
and’.Kumaraswami Sasiri, JJ ) Nanjundiah 
v. Venkata subbayya. lLW 670 = 

16 M L T 239 = 26 I 0 87 = 

27 M.L.J 618. 

- Inam — Resumption—Palanquin bear¬ 
ing service—Lands granted for. 

The rights of resumption of lands granted by 
a Zemindar for the performance of the private 


30 1.0. 416 = 18 M L T 142. 

-— Inam—Right of inamdar—Poramboke. 

An Inamdar is by virtue of his Inam title- 
deed entitled to the unassessed waste lands in 
the village. (Wallis C,3. and Coutls-Trotter, J.) 
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service of Oadaha or palanquin bearing to the 
Zemindar ia in the latter aod not in Govern¬ 
ment. (JVaffts, 0 J. and Kumaraswami 

Sastri. J.) Satraohebla Veebabadhra 
Buryanarayana v. Secretary of state 

23 I.C 878 = 1 L.W. 662. 

- Inam—Resumption — Temple trustees 

—Inam lor reciting Vedas—Confirmation by 
Government—Resumption—Power of. 

Where an inam granted to Vritikars by a 
Zemindar ia confirmed by Government it oan 
be resumed by it alone and the Trustees of the 
temple have no right to take possession of the 
lands. (Benson and Sundara Aiyar, JJ.) 

Tangirala chiranjivi t. Raja Manikya 
Rao Rajya. 29 I.C. 283 = 27 M.L.J. 179. 

- Inam—Rights of Inamdar —Inamdar 

and lessees—Quit rent increased by enfranchise¬ 
ment. 

Where an Inamdar holding the inam by 
leases for a fired period gets it enfranchised for 
his own benefit the lessees are not liable for 
the consequent inorease in the quit-rent. 
(Sadasiva Aiyar, J.) RAVEPATI Ramayya 
V. ADDANKI 8ESHAYYA, 23 1.0 765. 

- Inam. 

Desai inams of Navalgund should be 
treated as property of ordinary Hindu land 
owner subject to payment to Government 
of agreed quit rent. (Scott, C.J .and Beaton, J.) 
Breadon V. Shrimant Sundarabai. 

88 Bora. 272 = 231 C. 221 = 16 Bom. L.R. 164. 

- Inam—Implies only grant of revenue — 

Where terms of title-deed are absolute right to 
minerals also is transferred — Right o/ Govt, to 
minerals will not be lost unless expressly given 
up—Enfranchisement does not impose any 
further liability than enhanced quit-rent fixed 
by Inam Commissioner. 

A grant made by the Government implies 
only grant of revenue if the terms of the grant 
do not expressly purport to transfer anything 
else. Where the terms of an inam title deed 
are absolute and purport tooonvey the free-hold 
of a village, the tight of the Government to the 
minerals in the village is also inoluded in the 
grant. Even if the Government have often 
empressed different views about their right 
to minerals found in an loam village, 
those views will not disentitle Government 
from asserting suoh right if they have 
not, by express words parted with it. Per 
Sadasiva Aiyar, J. —The effect of enfranchise¬ 
ment is that the full free-hold interest in a 
village passes and suoh estate is not liable to 
any further burden in the shape of Government 
revenue than that of enhanced quit-rent fixed 
by loam Oommissioner. (Sadasiva Aiyar and 
Spencer, JJ.) SECRETARY OF State v. 
8RINIVASA0HARIAR. 23 I.C. 114 = 

# 15 M.L.T. 277. 

- —Inam — Resumption — Pre-settlement 

inam—Right of Government. 


GRANT—Inam. 

Lands held, on condition of personal servioea 
to the Zemindar and in which the Govern¬ 
ment is not interested (e>g., police or magiste¬ 
rial duties) oould be inoluded in fixing the 
peiehoush of the Zsmindari for they are not 
' lands paying only favourable quit-rents under 
Reg. XXV of 1802.’ The Government is there¬ 
fore not entitled to resume suoh pre-settlement 
inams unless they prove they were excluded in 
fixing the peiehoush. ( Sankaran Nair and 
Tyabii, JJ.) Sri Raja Parthasabathy 
apparao v. Secretary of State. 

38 Mad. 620 = (1913) M.W.N 959 = 
14 M L T. 314 = 21 1.0. 871 = 26 M L.J. 89. 

- Inam—Darmilla inam—Resumption 

— Ejectment . 

An inam granted by a Zemindar to his 
servant for personal services is resumable 
whenever he ohooses to dispense with his ser¬ 
vices. Where a Zemindar grants lands on 
favourable rent to his servant in consideration 
of personal service, mere dispensing with eer- 
vioe does not give a right to the possession of 
the lands so loog as the tenant is willing to 
pay the rent stipulated and to render the 
servioe. 23 M. 318 ; 20 M. 299 ; 1 M. 205 ; 

21 M. 299, Rel. (Ayling and Tyabji. JJ.) 
KARUPMAYA ANANOA BHEEMA v. BONDI 

Prahadadha bissoyi Rat. 

14 M.L.T. 562 = 21 I 0. 833=* 
(1914) M.W.N. 179, 

- -Inam—Enfranchisement—Liability of 

the Zemindar for assessment. 

If a pre-settlement nottam inam is enfran¬ 
chised but cannot be localised in tbe Zsmin¬ 
dari limits the Zemindar is not liable to 
additional assessment therefor. (Benson and 
Sundara Aiyar, JJ.) N. Rama RAO v. 
SECRETARY OF 8TATE. 21 1,0. 49 = 

(1913) M.W.N 639. 

- Inam —Presumption. 

In the oase of inam land, the presumption is 
that the kudivaram was not vested in the 
Inamdar. (.Benson and Sundara Aiyar, JJ.) 
SITAMRAJU RaMABBAHMAM V. M. LaKSH- 
MANNA. 20 I.C. 843 = 

23 M.L.J. 33 = (1913) M.W.N. 771. 

[This Is not correct. See 41 Mad. 1012 (P C ) = 

43 Mad. 166 (P.G.)] 

- Inam—Presumption — Melwaram. 

An agraharam inam granted by a Nazvid 
Zamindar is presumed to be only of the mel¬ 
waram riRht. (Sankaran Nair and Tyabji, JJ.) 
Kananda Narsimha CHARYALU V. KAVJ. 
OHERLA Rama Bramham. 24 M.L J. 656 = 

20 I.C. 75J = (1913/ M.W.N. 774. 

[This Is do longer law. 22 I 0 389 = 41 

Mad. 1012 (P.C )] 

- Inam — Presumption — Melwaram — 

Burden of proof —Waste lands. 

An Inamdar in a suit for ejectment must 
show that both tbe melwarams are vested in 
him on the ground that be was in occupation 
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when the inam was granted. It i9 immaterial 
whether the inam waa granted by the Govern¬ 
ment or by a Zemindar. The presumption ia 
that melwaram right alone waa granted. The 
Inamdar if he oau show that the landa were 
waste at the time of the grant will be entitled 
to the entire right in the property. (Sundara 
Aiyar and Sadasiva Aiyar , JJ ) YEDDMA 
PODDI Lakshmi Narasimha Row n RE- 
PALLI SITARAMASWAMI. 24M.LJ. 288 = 

19 1.0. 440 = (1918) M.W.N. 282. 

[This is no longer correct. 41 Mad. 1012 = 

48 Mad. 166 (P.0.).] 

- biam — Melwaram — Kudiwaram — 

— Rights—Holding of lope of trees—Powers of 
inam authorities. 

The rights of the melwaramdar and the 
kudiwaramdar are governed by the law applioa- 
able to landlord and tenant auoh as the Rent 
Reouvery Aot aud it is not within the powers 
of the inam authorities to defiae suoh relations. 
When at the time of the inam grant of a 
melwaram right in any oooupancy holding, the 
holding oonsisted entirely of a tope of trees, the 
melwaramdar has a right to the treee and tho 
raiyat oannot cut them down for bis own use. 
[Denson and Sundara Aiyar, JJ.) Rama 
A1YANGAR V. JAGANNATHA PANDI AIYAR. 

• 38 Mad. 153 = 24 M.L.J. 342 = 

(1913 M.W.N 216 = 18 1.0.719 = 

13 M.L.T 291. 

- Inam—Poramboke—Right of grantee 

to river bed. 

To convey the be! of the river passing 
through lands granted in inam by Government 
it is not necessary that there shoul 1 be 
an express grant of water in the stream. 
(Sanlcaran Nair and Abdur Rahim, JJ.) 
Secretary of State v. Ambalavana 
Pandara Sannadhi. 18 I.G 294 = 

37 Mad, 369 (Note). 

- Inam—Rights ol holder—Extent of 
land under cultivation—Wet area. 

Under the terms of tbe inam deed the 
grantee was to pay quit-rant on a oertain area 
wbioh was only approximately estimated and 
he was free from all lurthor obarge and tbe 
oxtent was afterwards found to be greater and 
tho Government levied from the Inamdar 
water oess for irrigation of this excess extent. 
Held, Government must be intended to be free 
from further obarge besides quit-rent, all tbe 
area registered as wet land especially when 
only an approximate area was mentioned in the 
the title-deed. ( Miller and Sadasiva Aiyar, 
JJ ) Bommireddi Palli Venkayya V. 
Secretary of State. 18 1.0. 102 = 

(1913) M.W.N. 8B8. 

- Inam — Poramboke— Land between 

find bank of river and river bed. 

The words ' besides Poramboke ’ in an inam 
grant granting all cultivated dry and wet lands 
in tho village area iDoludea land formed bet- 
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ween the flood banka of the river and its sandy 
river bed. All land not yielding revenue to 
Government i9 sometimes called poramboke; 
uoasseseed waste lauds overgrown with trees 
or grass is always poramboke. (Sonkaran 
Nair and Sadasiva Aiyar, JJ.) 8ECRETAEY 
OF 8TATE v. RAGHUNATHA THATBA- 
CHARIAR. 88 Mad 108 = 24 M.L J 81 = 

18 I.G. 41 = (1913) M.W.N. 261. 

- Inam—Land or revenue— Melvaram 

and kudiwaram. 

A grant after describing tho lands granted 
proceeds thus : ' Total of sixty velie s of larid 

including wet and dry lands, water, trees, 
stores, Nidbi Nirshapa Sidba Dadhya present 
and future Patti, all Bam and all Kajna with 
all Samudana with water from the land.’ 
Held, that this was a grant only of tbe land 
revenue and, that a suit for declaration that 
the resumption of the same by Government 
was illegal, was barred by S. 4 of the Pensions 
Aot, Government may grant kudiwaram to 
one person and tbe melwaram to another 
simply ; similarly though both the kudiwaram 
and tbe melwaram may be combined in tho 
hands of Government tbere is nothing to 
prevent it from treating them as dutinot 
interests and granting them to the same 
person. Laud revenue is not a servitude 
attaching to the land. Tbe kudiwaram and 
melwaram are distinct interests constituting 
the totality of ownership in tbe land. Tbe 
revenue is not a servitude on property wbioh 
belongs to tho kudiwaram holder. ( Benson 
and Sundara Aiyar, JJ.) MUTHU 8RI JlR- 

jamba Bai Sahib v. Secretary of State. 

23 M.L.J. 687 = (1913) M W.N. 233 = 
< 15 1.0. 871 = 12 M L T. 841. 

- Inam — Poramboke—Right of grantee 

to channels and tanks. 

An inam title-deed contained the following 
words : ' I aoknov/ledge your title to a personal 
inam consisting of tbe right to the Govern¬ 
ment revenue of land claimed to be.acres 

situated in tbe village of L’ and the words 
' Besides poramboke * were inserted in the 
margin. Held, that tho insertion of the words 
'besides poramboke ’ need not necessarily be 
taken to be an acknowledgment by tbe Gov¬ 
ernment of tbe inamdar’s title to all kinds 
of poramboke. The efleot to be given to those 
words depends on tbo evidence in each case and 
tbe oiroumstances attending the grant. 14 I.O. 
261 ; 98 M. 539. Ref. to. Where the ohannels 
or tanks in the village granted were not 
ooDneoted with a Government source of 
irrigation and were not oontrolled by tbe Govern¬ 
ment to any appreoiable extent, the Said words 
had the effect of investing the property in 
tho ohannels and tanks in the inamdar. 
(Benson and Sundara Aiyar, JJ.» THE 
Secretary of state v. Kannapalli. 

87 Mad. 364 (Note) = 23 M.L.J. 109 = 
19 I.G. 884 = (1912) M.W.N. 771. 

[Also 18 1.0 . 294 = 87 Mad. 869 (Note)]. 
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- Inam—Revenue — Exemption from — 

Onus—Acquisition for a Municipality — Trans¬ 
feree of Municipality—Inam land. 

Municipal Council acquired oertain inam land 
under the Land Acquisition Aot and by succes¬ 
sive sales the plaintiff became the owner of it. 
Held, that when the land vested in the 
Government it became ordinary Government 
property liable to assessment in the hands of 
any person who might afterwards become its 
oooupier. If the plaintifi olaimed to hold the 
land free from the payment of assessment as 
the Government may fir, he must show some 
grant exempting him from the payment of the 
ordinary assessment. The Government order 
oonferring an absolute property on all trans¬ 
ferees from a Municipality simply removed all 
the objections to the transfer on the ground 
that the transferor is a Municipal Council and 
did not grant to such transferees exemption 
from payment of land revenue. (Sundara 
Aiyar and Phillips, JJ.) CHALLA PlLLAI 

Hanumanulu pantolu v. The secre¬ 
tary OF state. 36 Mad. 373 = 

22 M L.J. 448 = 15 I C. 376 = 11 M.L.T. 207. 

- —Inam —Poramboke—Shrotriem tenure 

— ‘ Besides poramboke *— Meaning of —Rights 
of grantee, 

A grant of 8hrotriem tenure of certain 
villages on payment of quit-rents and contain¬ 
ing a provision for resumption and also 
containing the words ‘ besides poramboke ’ 
does not give the grantee a right to river beds 
though they formed part of the original 
villages or even to all porambokes such as 
burning grounds, thrashing floors, publio roads 
and rivers. A shrotriem grant in the Madras 
Presidency gives no right to the lands and so 
the grantee oannot interfere with the tenants 
so long as they pay the established rents. The 
objeot of the grant is to make provision for 
offioials whose offioe is no longer neoessary 
and only the income of the lands is 
granted. I Benson and Bakewell, JJ.) Papala 
Narayanaswami NA1DO v PENSALANI 
KANKU1APPA NAIDU. (1912; M W.N. 496 = 

14 I 0 261 = 21 M L J. 36. 

- Inam—Presumption — Grant by Ze¬ 
mindar. 

Where an iaam is granted by a Zemindar 
the presumption is that only the melwaram 
right is granted. (Benson and Sundara Aiyar, 
JJ.) GULEiAPALIil BHADBAYYA V. GOLLA- 
PALLI VENKATARATNAM. 10 M.L.T- 54 = 

11 1C. 545 = 21 M.L.J. 803. 

[This la no longer law. See 43 Mad. 166 = 

51 l.C. 304 (P.G.). 

- Inam—Estates in Berar — Fixity of 

rent—Enfranchisement—Berar Inam Rules. 

The devolution and incidents of an inam 
estate in Berar are regulated by the Berar 
Inam Bales, subjeot entirely to the sanad or 
certificate or other dooument evidencing the 
epeoial terms of the grant in the paticular 
case. An Inam or grant may be entire or 


GRANT—Jagir. 

only partial. The mere fact that Ihe same 
portion of the revenue whioh has been paid 
previous to the Inam enquiry has continued to 
be paid would not show that the jagir had been 
enfranchised and that it had become a freehold. 
Property consisting of an ordinary Inam 
village is liable to partition at the suit of a 
oo-sharer, except wheu it is held on saranjam 
or other impartible tenure or where the terms 
of the original grant imposed a oondition upon 
its enjoyment that the management should 
rest with a particular branch of the family of 
the grantee. iDhoblep, A.J.O.) KRISHNA RAO 
v. NILKANTH. 5 N.L.J. 25 = 18 N.L.R. 163 = 

1922 Nag. 52, 

- Inam in Berar — Alienation. 

Ad alienation by an inamdar holding the 
inam under R. 5 of the Berar Inam Rules, ia 
not binding on his successor and a plea of 
adverse possession oannot be successfully raised 
against the successor of the alienor, ( Hall)fax , 

A.J.O.) Md. Siraj-ud-din v. Fayaz-ud- 
DIN. 59 1.0. 473. 


Jagir. 

- Jagir — Resumable grants —Circum - 

stances leading to the inference that grant is 
resumable—Service tenures — ' Resumption’. 

Where the jagir was specifically mentioned 
as a service tenure involviog the performance of 
polioe and other duties and the settlement with 
the Taluqdar showed that tho rent was in¬ 
creased from Rs. 735 to Rs. 1,000, four villages 
were taken out of tho Pargaoa and set apart 
for the maintenance of the widows of the 
previous holder and a new patta was granted 
to him by the Maharajah and a new Parvana 


was issued to him at the zemindar’s instance 
for possession of the jagir : Held , in faoe 
of these faots It is idle to contend that the 
settlement with tho taluqdar was a continu¬ 
ance of the old tenure. Had tho talokaar 
succeeded to the jagir by right of inheritance, 
the maintenance of the Ranis, the widows, 
would have had no concern with it cr the 
right to take away any part of the property to 
provide for their maintenance. The Maharaja a 
interference on behalf of the widows is explain¬ 
able only on one hypothesis, that he was 
making a new arrangement by virtue of a 
right recognized by the authorities. “ Resump¬ 
tion ” in oonneotion with these service tenures 
does not mean that on failure of the direct 
male line it " esoheats to the ZemiDdar and 
beoomea what is called his Sir or khas property, 
the jagir retains its character, bus the 
Zemindar becomes entitled to make a new 
settlement with the knowledge and 
of the authorities. (Mr. Ameer Ali )• 
8RINATH RAY V MAHARAJA PBATAP L DAI 
NATH 8AHAI Deo. 33 M.L T. IP.O.) 408- 
28 0. W.N. 145= (1923) M.W N. 702- 

P fl 217 (P C.). 


- Jagir—Life estate—Putra pautradi— 

Meaning of—Collateral heirs— Resumption, on 
failure of lineal male heirs—Chota Nagpur. 
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* A jagir »8 to be taken prima facie an estate 
for life only though it might be granted in 
such terms as to be heritable. In order to make 
the estate one of inheritance, the terms making 
the grant must, if they are to be considered 
alone, be unambiguous and must clearly show 
whether it was intended by the grantor that 
the right of inheritance should be general or 
should be oonfined to a particular olaas ol heirs. 
A village in Raj Ramgarh, Chota-Nigpur was 
granted as jtgir, to be enjoyed by the grantee 
(the brother of the then Zemindar) putrapou- 
tradi. The evidenoe in the case showed that 
succession to jagirs in the locality had always 
been in the male line of the grantee. Held, 
that the jagir was reaumable by the descen¬ 
dants of the grantor upon failure of the 
grantee’s male descendants. 7 G. 304 ; 24 G. 
834, Diet. (Sir John Edge.) Ram Narain 
SlNQH v. Ram SARaN LAL. 46 Cal. 683 = 

29 0 L.J. 332 = 36 M L J. 314 = 
17 A.L J. 398 = 21 Bom. L R 997 = 

(1919) tf.W.N, 918 = 
90 I.C. 1 = 23 O.W.N. 866 (P C.). 

[Reversing 42 Cal. 309 = 28 1.0. 610 = 

19 O W N. 468.] 

- Jagir — Incidents ol — Saranjam— 


GRANT —Jaglr. 

interference of the Government offioials. The 
Mathadharis now olaimed to have dismissed 
the defendant, who was in possession of some 
Sarbark jagirs in the village from service as 
if be were a mere servant or officer first ol 
Government and then of Mathadharis. Held, 
that the Qarbarakars were 6omethmg higher 
tuan mere servants and from 1861 wore treated 
by Mathadhns as tenants and the defendants 
therefore could not be ejeoied. (Chilly and 
Teuncn, J J.) Kripasindhu Roy pitam v. 

MOHCJNl PARMANAND DaS GOBSAIN. 

22 I.C. 399 -18 O.W.N. 74. 
Jagir — Incidents-- Aiitnabxlity—Lia- 


lnam. 

A grant in jagir ol the ordinary character 
implies no grant ol the soil but a personal 
grant only of the revenue to the grantee. It 
is personal and not hereditary and is resumable 
at pleasure and being personal and temporary, 
is neoesearily impartible. A ou^tom ol pcimo- 
geniture would be radically inconsistent with 
the personal and non-transmissive charac¬ 
ter ol a grant in jaghir. The term ‘ Saranjam ’ 
is the Marathi equivalent to the term jagir. 
The term * inam ’ is one of more geoerio 
significance and is applicable to a Government 
grant as a whole and includes a Saranjam. 
(Lord Shaw.) RAGHOJI RAO 8AHEB v. 
LiAKSHMAN RAO SAHEB. 30 Bora 639 

39 I A. 202 = 16 O.W N. 1098 
23 H L J. 383 —12 M.L.T. 472 
(1912) M.W.N. 1140-14 Bora. L.R 1220 

16 1.0. 239 = 17 O.L.J. i7 (P.C.) 

Jagir—Jagirs by Native princes for 


bility to forfeiture—Inheritance—Course of 

descent. 

The term ‘ Jagir ’ does not n6oeesarily 
imply a conditional grant aud evidence that 
jagirs in a diet not. are conditional aud inalien¬ 
able would uot warraut the grant beiDg regard^ 
ed as conditional. In the oaee o! a jagir create 
by a dooumeut as alienability and liability to 
lorieiture depend on the terms ol the particular 
grant aud not on those ol grants made to 
others, i Jenkins O.J. and Mookerjee, «>•) 
BHAGWAT BAKSH ROY V. ttHEO P^ASAO 

BHAHU. 18 0UJ. 217 = 

21 I.C 481 = 18 O.W. 

-.— Jagir—Funeral expenses, if a charge 

on income. 

Eaoh new Jagirdar gets his Jagir free of 
olaims in connection with his predecessor, and it 
is doubtful whether funeral eipeuses of the pre- 
vi jus holder are a legal charge ou the Jagir 
inoomo. A declaratory deoree in < favour ot a 
Jagirdar who refused to pay funeral expenses 
was refused espeoially because he did not olaim 
relund ol expeueis paid under order ol Collec¬ 
tor. (ChtVie, J ) ASAD ALI h. MT.J3HAR1FUN- 

NisSa. 1922 Lah ' 36B - 


—Jagir—Meaning of—Punjab. 


Police services—Service tenure - Ejectment . 

In a suit for the ejeotment of the Qarbarakar 
in oertaiu mouzas in Ziltab Kurdab, Orissa, 
the lands were fouad to be one of those jaghirs 
granted by Native princes for certain services 
and also paying oertain light qnit-rent. Tbo 
eervioe consisted in maintaining Paiks for 
performing Police and military duties. Alter 
confiscation by British Government these 
lands were treated as Khas Mahal and at the 
Settlements were resumed, though the Dalbe- 
hars (hereditary military chiefs) were engaged 
for the oolleotioo and payment of Government 
Revenue under the name of Qarbarakars. In 
1861 the Government of Bengal made a grant 
of the village in whiota the suit jagir land 
was aituaie to the Mathadharis who thus 
became the owners of village free from tbo 


Io the Punjab the term * Jagir ’ is ordinarily 
restricted to an assignment of land revenue and 
not of the land. Ordinarily Jagir is not land. 

[Kensington and Ratiigan. JJ-) Vat 9 °' 

GURD1T 8lNQB. ig i o ga3 ‘« 6 ? « l 8 b 19 1 ‘* 3 . 

—Jagir—Inara—Distinction 


Jagirs like iuatna wore usually given for 
life though in oourse of time they also became 
permanent and heritable. An inam was a 
present or gilt either to an individual or for a 
public purpose, while jagirs generally involved 
conditions of servioo or a reward tor aecv> °°* 
(Coutls-Trotler and Srinivasa Axyangar, JJ.) 
BAM V. RAMALINGA MUDADIAB. 

40 Mad. 664 = 84 I.C. 803 = 80 M.L.4. OOU 
jagir—Berar Inam rules —Rules gover¬ 


ning such grants 

It is not the law that every grant of a Jagir 
whatever tbo oiroumstanoes under whioh it was 
made or the special conditions atlaohed to it 
may be is governed absolutely by the Berar 
| Inam Rules. The duty of theoourt in maltera 
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afleoting a Jaghir ig to ascertain the meaning 
and effeot of the grant in eaoh oase from the 
oiroamgtanoes and objeota with whioh and the 
reliefs under whioh the same was granted. 
( Baltifax and Prideaux. A J C ) 8UBBAN 
AU v. Iaiami Begam, 1922 Nag. 129. 

—- Jagir —Berar , 

The Berar Inam Rulea of 1959 modified to the 
extent stated in the 8»nad Certificate in eaoh 
case are applicable to every grant of Jagirs in 
Berar, whatever the oiroumstaoces under whioh 
it was made or the special conditions attached 
to it may be. In case of a grant whioh 
is merely a remission of the revenue, the actual 
benefit of tbe remission cannot be restricted to 
some only of the already existing owners of the 
proprietary interest or to particular heirs, and 
for that reason suoh a grant practically 
amouuts to grant to all the existing shares and 
all their heirs during the continuance by the 
particular persons or the particular heirs to 
whom the grant is made. But where a grant of 
the proprietary interest is oombined with a 
remission of the revenue there are no ciroum- 
etanoes or vested interests, whiob o^mpel tbe 
grantee to 6haro the benefit of the grant with 
others, the devolutions as well a? the duration 

ol the whole estate are regulated by the opera¬ 
tion of the terms of the grant. ( Hallifax and 
Predeaux, A J.Cs.) Mir Subhan adi v 
IMAMI BEGAM. 4 N L J 192. 

- Jagir—Incidents of—Beritability and 

tranfer ability. 

A grant was obtained by a Prince from his 
father, the King of Oudh and after the annexa¬ 
tion of Oudh, was maintained by British 
Government. A sauad was issued to Prince 
by Government as follows: ‘ It having been 
established after due inquiry that the Prinoe 
holds the undermentioned villages in rent free 
tenure under the former Government, the Chief 
Commissioner is pleased to maintaia the teoure 
in property so long as there are lineal heirs... 
snbjeot to conditions.’ This grant was held to 
be a heritable and transferable estate lasting 
as long as the grantee had lineal descendants 
snbjeot to tbe contingencies specified in the 
g7ant. (Stuart and Kanhaiya Lai, A.J Os.) 

Husain Adi Miza v. Muhammad azim 
Khan. 31 1,0 728 = 18 0.0.168. 

— •— Jagir—Nature of tenure—Life estate 
—Assertion of higher right —Effect of. 

Jagirs are to be considered as life tenures 
only and with all other life tenures are to 
expire with the life of the grantee unless other¬ 
wise expressed in the grant. The mere asser¬ 
tion of a Jagirdari right acqu'esoed in by the 
superior landlord oannot be taken to import a 
claim to or an acknowledgment of » larger 
interest than that of life estate. 36 M.L. J. 347 ; 

8 B. 186, followed. ( Miller , O J. and Jtoala 
Prasad, j.) Maharajah Pratab Udai 
Nath 8ha Deo v. Ganesh Narayan Sabi. 

70 I 0. 232 = 1921 Pat. 869. 


GRANT—Maintenance Grant. 

- Jagir — Resumptian—Nature and effect 

of transfer of a portion—Onus of proof. 

Where a portion of the jagir has been sold 
and tbe transferees and persons claiming 
under them are in possession for generations, 
the odub of proving the existence of a right of 
resumption of tbe jagir by the desoeodaDts 
of the Jagirdar lies on the latter. ( Chamitr , 
C.J. and Shar/uddin, J.) RAMESWAR LAD 

Bhagatu. Girwari Prasad Singh. 

3 P.L.W. 316 = 45 I.C 888 = 

(1918) Pat. 136. 

- Jagir—Tenure heritable and trans¬ 
ferable — Execution sale —Res judioats. 

Tbe Police jagirs in the Zamindari of 
Pachete are hereditary subject to the right of 
the Government to dismiss a Jagirdar and 
appoint if necessary even au outsider. When 
a police jagir was sold in execution of a decree 
and tbe succeeding jagirdar objeoted to the 
sale aod the objection was overruled, aud ho 
then brought a suit whiob was dismissed, held, 
that his heir, the plaintiff, is barred by res 
judicata reaeoo of the dismissal of the suit by 
bis father. (Alullick and Jivala Prasad, <JJ.) 
Jadab Lad singh v. Debi l*d Singh 

3 P L W 149 = 2 P L J. 723 = 
42 I.C 399= (1919) Pat 426 

- Jagir—Agreement between Zemindar 

and Jagirdar for commutation of customary 
dues, 

Uoder an agreement entered into by a 
Jagirdar with certain Z-emindarg holding per¬ 
manent rights in tbe jagir land the Jagirdar 
agreed to accept oertam rates in cash and kind 
in consideration of the customary dues he was 
entitled to receive as Jagirdar. The Jagirdar’s 
son after his father’s death brought a suit to 
avoid this agreement alleging that by tbe tf rms 
of the grant conferring the jagir a limited 
estate only was conveyed and therefore tbe 
grantee’s rights to alienate were limited to his 
lifetime. Held, that the intention of tbe 
grantors wan to confer hereditary estate in 
perpetuity without imposing aoy condition 
restricting alienation to make a permanent 
settlement ; tbe plaintiff therefore was bound 
thereby. iCrump and Kemp. .4.J.O.) MlR 
Sher Mahomed v Jethomad. 56 I.C 48* = 

14 SLR 1. 

Life Estate. 

- Life-estate—Hikim. 

According to a family custom tbe eldest son 
of tbe owner eucceeded to the property as Raja 
and the seoond was the Hikim. A grant by 
tbe Hikim is operative dnriDg the liie of the 
Raja only and not for the lifetime of tbe 
grantor or grantee. iMookerjee ana Beachcroft, 
JJ.) 8ri Sri radha Madhab Narain iDebi 
Hikim v. Midan Mahato. 21 I.C. 204 = 

18 C.L-J. 23, 

Maintenance Grant. 

- Maintenance grant—Tivai grant—Cus¬ 
tom of reverter on failure of made descendanst 
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of donee — Adoption by widow — Rights o/ 
adopted son. 

In the Thakorate of Gampb a Hindu Rajput 
family in the Bombay Presidency, holding an 
impartible estate subjeot to the rule of primo¬ 
geniture it was oustomary to grant villages to 
junior sons of the holder ol the gaddx tor 
Jivai or mainlenanoe. The grant reverted to 
the gadi on failure of the grantees' male 
descendants, widows being exoluded. One of 
such grantees died iESueless leaving a widow 
who purported to adopt a son subsequently. 
Held, that the adopted son inherited the graut. 
(Mr. Amte - Ali.) PartaP 6INGH BHIVS1NGH 
V. AGARSINGBIJI RAISINGS. 43 Bom. 778 = 

36 M.L J. 311 = 17 A.L.J. 522 = 
21 Bom. L.R. 496 = 1 U.P.L R. iP.C.) 39 = 
(1919) M.W.N. 813=10 L.W. 389 = 
50 1.0. 437 = 24 C.W.N. 37 (P C.) 
[Reversing on appeal but not on this point 

28 1 0. 329 = 17 Bom. L.R. 273.] 

--- Maintenance grant—Rights of grantee 

and hm heirs Annuity — Right ol collateral 
heirs—Charge on estate — Perpetuity—Liaoility 
of heirs of grantor, 

Where in settlement of the rights of a olaim- 
ant to the Zamiudan of Ramuad, the then 
Zemindanni and her heirs agreed to pay a 
specified annuity to ike olaimani and his heirs, 
(santhathiparamparyarnai) Held on the con¬ 
struction of the dooumeni that tho right to the 
annuity was not oonfined to lineal heirs of the 
grantee ! that the annuity was a charge cu the 
estate and not a covenant aud was ^not ob¬ 
noxious to the rule ol law against perpetuities; 
and that tho agreement was euloroeabla, 

against the estate in the hands of iha Zemiu- 
darini’s successors [Lord Phxllxmore.) Raja 
Rajesbnvar Dokai V. SUNDARA pandiaya- 
SMID THKVAR. 42 Mad. 381= 17 A.L.J. 163 = 

36 M.L.J. 164 = 28 C W.N. 349 = 
29 O.L.J 331-26 M.L.T. 400 = 
21 Bora. L.R. 88 S=m 1919, M W.N. 5il = 
49 I.O. 704 = 10 L.W. 322 (P 0.) 
[Affirming 27 1C. 283 = 27 M.L.J. 691.] 

—- Maintenance grant — Babuana and 

8ohag grant- Incidents ot—Dharbanga Raj — 

( ustom of exclusion of widows — Effect of 
partition-*Auras putra poutradick'-Meaning 

of. J 

Tho Dhiibanga Raj is an impartible estate 
descending by primogeniture according to the 
ouetom o! the family. The younger eons of 
the Maharaja are by family custom (kulachar) 
entitled by way of a babuana graut to the 
portion ol the Raj estate lor the maintenanooof 
himself and his male descendants in the male 
line. Similarly tho wife of the younger sons 
gets by way of sohag graDt, the uaufruot of a 
portion of the Raj estate for the maintenance 
of herself and her male descendants in the male 
line. In eaoh case tho property granted con¬ 
tinues to form part of the Raj from which it is 
never separated and reverts to tho Maharajah 

Vol. Ill—46 


GRANT—Maintenance Grant. 

for the time being on the failure of male 
descendants in the male line of the grantee. 
Babuana and 8obag grants differ esfentially 
frem absolute grants and are subjeot to the 
kulachar (family oustom) under which they 
are authorised and in accordance with which 
they are made. Widows and daughters and 
the descendants of daughters are by ouetom 
applying to such grants excluded from the 
succession. The faot that there was no evid¬ 
ence ol the exclusion of a widow after a parti¬ 
tion between the members of the joint family 
holding properties originally tho eubjeot ol 
babuana and sohag grants would not prevent 
a logical extension or the kulachar to such a 
case and the custom excluding tho widows 
would apply notwithstanding a partition. 
Babuana and Bohag grants descend in the 
family ot Dharbanga Raj, not to the eldest 
male heir of the grantee, but to ail the 
existing male heirs in the male line ol tbe 
grantee as oo-parceners. 36 I A. 176, Dist. 
The words ' aura6 putra poutradik ’ in 
s&nads evidencing babuana grants must be 
consistently with ifae ouetom excluding widows 
an.l not as general words of inheritance. (Sir 
John Edge.) EKRADESHWAB BlNGH v. 
Janeshwari BAWAA81M. 42 Cal. 682 = 

41 I A. 275=18 C W.N. 1249 = 
27 M.L J 373 = 16 M.L T 382 = 
1 L.W. 863 = (1914) M.W.N, 807 = 
12 A.L J. 1217=21 0 L.J, 9 = 
23 1.0. 417 = 17 Bom. L.R. 18 P.O.). 

[Oo appeal from 3 l.G 207.] 

-- Maintenance grant—Perpetual or 

life— Dauhi trunsha— Meaning. 

A rich and sonless Zemindar made a Mash- 
hara banaegi-paira (maintenance graut) in 
favour of his daughter, providing that the 
daughter had been reoeiviog a certain sum for 
her maintenance and other expenses and that 
unless some deed was executed objection might 
be raised in luture to her getting the ‘ settled 
amount of maintenance’ which was, therefore, 
made * Kaim ’, (permanent) by the deed and 
that the daughter would get the name in 
' dauhilransha ’. Held, that tbe gram was 
perpetual not limited to the life oi tbe 
daughter’s eons aud that ' dauhiitansha ’ 
was intended to meaD ' in the lino of the 
daughter’s sou'. ( N.R. Chatterjee and Panton, 
JJ 1 Rajlakhi DEbYA V. Barota bundri 
Deby. a6 I C. 803 

- Maintenance grant— Kborpoeh— Inci¬ 
dents of. 

Khorposh graote are heritable in the male 
line and determinable only on tho failuro of 
male heirs. Tbe interest of a Khorposhdar, 
though more than an interest lor life, be is 
nevertheless a limited interest, liable to bo 
defeated at »Dy time by the failure of heirs 
and therefore resumable by the proprietor for 
the time being. (Chitty ana Teunon, JJ.) 
JAGANNATH MARWAB1 a. GlRIDBABI 
BINGHA. 29 1.0. 429 = 19 C.W.N. 102. 
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- Maintenance grant— Paohete Raj— 

Customs. 

Acoording to the family custom in the 
Pachete Raj, a maintenance grant to the 
members of the Raj is not absolute but lasts 
for the lifetime of the grantee and it is 
optional with the auooesaor of the grantor to 
resume or confirm the grant. Where the 
holder of a Pachete Raj. after having granted 
to delendant oertam villages for her mainten¬ 
ance, oreated a puini in favour of the prede¬ 
cessor of the plaiutifi alleging resumption of 
the grant but in fact it was not resumed by 
his auoceasor on his death, in a suit by a 
plaiutifi to eject the defendant as trespasser. 
Held, that the suit was premature for want of 
title. (Mookerjee and Beachcroft.J J.) CHOTA 
BaHIRa SAHEBA V. PURNA CHANDEB 
CHaNDPUBI. 21 O.L.J. 144 = 27 i.c. 982 = 

19 G.W.N. 1272. 

- Maintenance grant—Dharbanga Raj 

—Babuana and 8ohag Grants — Revenue and 
cesses—Liability to pay—Decree for revenue 
against holder—Sale of properly 

The revenue and ceases in respect of the 
properties granted in the oase of Babuaua 
grants are to be paid by the grantee to the 
Raja. If the holder of the grant for the time 
beiog does not pay the revenue and cesses to 
the Raja he might sue to rooover the same and 
if necessary, realise the same by the sale of the 
Babuana property and suoh a sale would 
efieotually defeat the claims of all the members 
of the family entitled to maintenance out of 
cho property. (IV. R. (_ .fitter jee and Walms- 
ley, JJ.) Hitendra Singh v. Maharaja 

BIR RAMESHWAR 8INGH BAHADUR. 

22 I.G. 873 = 18 O.W.N. 42. 

- Maintenance grams—Life estate — 

Presumption -—Rebuttal — Alienability. 

Grants for maintenance are resumable prima 
facie on the death of the grantee. 23 A. 194 ; 
22 W.R. 225, Poll. Bui thiB is not un inflexi¬ 
ble rule and if propecty is vested in the grantee 
and his descendants by appropriate words 
creating an hereditary estate it is not out 
down to a life estate and made inalienable 
beoause it is a maintenance graut. 9 M.I. A. 65 ; 
3 B. 186; 4 C.D J. 399; 4 A. 370, Ref. 
(Mookerjee and Bolmwood, JJ.) SECRETARY 
of State v. Rashidul Huq. 21 l.C. 93 = 

18 O.L J. 31. 

■Maintenance grant. 

Unenfranchised inam lands not granted for 
public or private services but for maintenance 
of the donee and his heirs, are capable of 
alienation as the alienation is not prohibited by 
law nor is it opposed to publio policy and there¬ 
fore the attachment and sale in execution of 
deoree agaiost the donee is not invalid. 
(Sadasiva Aiyar and Coutts-Trotter, JJ.) 
Venkatrama AIYAR V. CHANDRASEKARA 
AIYAR. 41 Mad. 832 = 

40 ML J. 341-13 L.w. 383 = 
63 1.0. 828-(1921) M.W.N, 204. 


- Maintenance grant—Permanent grant 

— Presumption—Payment for a long series of 
years- 

In oases where a maintenance grant is not 
forthcoming, the faot that payment has been 
made for successive generations may be taken 
as evidence from whioh a permanent heritable 
grant might be presumed. But in respect of 
the grant for life there is no analogy between a 
maintenance grant and the service grant. 
llFaflis, G.J. and Stshagiri Aiyar, J.) 
8UGUTUR IMMEDY PEDDA OHIKKA V, 
8UGUTUR IMMEDY 8 AMB A SAD A SIVA LHlKKA. 

43 I.G 634. 


- Maintenance grant — Succession. 

Where a grant of an inam was made as a 

subsistence grant to the ancestors of plaintiff's 

and the defendant’s family it oannot be taken 

apart from the original inam graut, that it 

cea3ed so far as the plaintiff's family was 

concerned on the death of his adoptive father 

and that it only passed to lineal descendants 

and not to an adopted son. (Benson and 

Sundara Aiyar, JJ.) BOYANa PaLLI v. 

POTHAPALLI. 12 1.0. 918 = 

Mflili 9 M W N. 384. 


- Maintenance grant —Construction of. 

A maintenance grant is prima facie lot the 
life-time of the grantee or the grantor and the 
use of the word * always ’ or * for over ' does 
not per se oreate a heritable estate. (Drake 
Brockman, J G.) MaHOMBD ALI KBAN u, 
8HUJAT ALI Khan. 46 10 913. 


-- Maintenance grant—Khasi—If Herita¬ 
ble-Presumption. 

The presumption in th3 oase of grants to a 
person as khasi is that it is for furnishing 
emoluments for the office of Khasi and the 
mera addition of the words 4 for maintenance 
cannot make it a heritable and divisible grant. 
( Stanyon , A.J.0.) MOHAMMAD J*FAR 
u. Mohammad Turb ali. 46 I.G. boj. 

- Maintenance grant — Dihdar, definition 

0/4 u a 

A dihdar was originally a person to whom a 

certain portion of the property w*b asaigaea 

by the vendee for his subsistence. (Kanhaiya 

Lai , A.J.O.) KlSHUN V. 8HYAM 8l JNDAB. 

38 l.C. 441-19 0.0 27. 


Maintenance grant—Life estate 

■ 


~ - - -- — ^ 

Every dooument must be interpreted on its 
7 D terms not in the light of other documents 
aioh are diflerently worded. The mere fact 
at the objeot of the grant is the maintenance 01 
e grantee would not retract from me 
isolute nature of the grant, 1 ! otherwise 
ves full right to the grantee. The P re8U “ p 
jn that it is for a life estate prevails only 

ben there are no words making 1 * 
id transferable. (Piggott t J.O.) M • 

AGHUBAB SINGH. 18 1 . 0 . 1 * 7 . 

Maintenance grant—Rights of grantee 


— Rent and profits of estate—Accretion. 
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Wbece a Hindu wife is given possession of 
certain villages under a lease by her husband 
subjeot to the payment of rent to him, she has 
no estate in the villages but only a mainten¬ 
ance grant ; and the substance of the grant is 
that it is the rents, issues and profits that are 
alienated and not the immoveable properties 
out of whioh suoh rents, ieeues and profits arise 
which remain the property of the grantor and 
annexed to his estate The undisposed of 
accumulations of the wife oannot follow the 
" estate ” because the title to tbe estate was 
never in the wife but always in her husband 
the grantor. In order that there may be an 
accretion there must be an estate to which the 
aooumulations may aoorete. (Das and Adami, 
JJ.) RAME8HWAB NaRAIN 8INGH V. RlK- 
NATH KOERI. 07 1.0. 431*1923 P. 163. 

Minerals. 

- Minerals—Right o/ grantee — Presump¬ 
tion—Rent-free grant. 

Where a Zemindar granted in 1791 a Zemin- 
dari village as rent-free brahmottar land, the 
grantee *to enjoy it comfortably by cultivating 
and getting the same cultivated by others ’ 
held, that the minerals underneath did not 
pass to the grantee. 37 I. A. 136 ; 24 C. 410 ; 
36 I.A. 148 ; 39 I.A. 133 ; 44 I.A. 46, Rel. on. 
Where a grant is made by a Zamindar of a 
tenure at a fixed rent or rent-freo, though the 
tenure may bo permanent, heritable and trana- 
fcrable, minerals will not pass in the absence 
of express evidenoe to that efieot. i Sir John 
Edge.) RAGHUNATH ROY v. RAJA OF 
JBERIA. 47 Cal. 93-46 l.A. IBS- 

17 A.L.J. 897 = 30 M L J. 680 = 

1 U.P.L R (P C.) 43 =»2i 0 W N. 914 = 
26 M L T. 76 = 30 0.L J. 160 = 
21 Boro. L.R. 893=30 1.0 849 = 

10 L.W. 347 (P.C.) 
Also 28 I.C. 811 = 19 C.W.N. 373. 

- Minerals—Inamdar—Right to. 

Iu the abeenoe of an express grant of tbe 
right to quarry stones iu the inam grant, the 
inamdar is not entitled to quarry atones free 
of payment of royalty to Qovernment. The 
enfranchisement of tbe inam would not oonfer 
a greater right on the grantee than what he 
bad under the original grant. The oonduot of 
the Government at one time in paying com¬ 
pensation to the grantee tor acquisition of 
suoh quarries would not estop tbe Govern¬ 
ment from claiming their rights. (Sir Law¬ 
rence Jenkins.) Secretary of State v. 
Srinivabachariar. 40 M L J. 20a = 

13 L W. 892 = 29 M L T. 181 = 
(1921) M.W.N. 111 = 48 I.A. 53 (P.C.) 

[Reversing (Abdur Rahim, 0.0 J., Seshagiti 
Ai^ar and Phillips, J J.) SECRETARY OF 
BTATE V. SRINIVABACHA RIAR 

40 Mad. 268 = 31 M L J. 483 = 
20M.LT 333-3 L.W. 170 = 
39 1.0. 837-11917) M.W.N 292. 
This Itself was an appeal from 23 1.0. 114 = 

18 M L.T. 277. 


- Minerals—Mokurrari lease - Rights of 

grantee —‘ Mai Dak Hakuk ’ (with all rights ) 
—Meaninq of. 

A Mokurrari lease by the ZemiDdar 'with all 
rights’ (Mai hnk hakuk) does uot oonvey the 
right to the subjacent minerals in favour of the 
leseee. Even though a mokurrari lease is a 
permanent, heritable and transferable tenure, 
unless there is an express or plainly implied 
grant of subjacent minerals, they remain with 
the Zemindar. Tbe expressions ' mai hak 
hakuk ’ do uot increase the aotual corpus of the 
subjeot affected by tbe puttah. In tbe abeenoe 
of a speoifio provision to tbe contrary, it is an 
essential oharaolenstio of a lease that the 
subjeot of it is one which is cooupied and en¬ 
joyed and the oorpus of which does not disap¬ 
pear by reason of tbe user. 37 l.A. 136 : 
39 I.A. 133 ; 44 I.A. 46, Ref. i Lord Shaw > 
GlRDHARI SINGH V. MEGHLAL PANDEY. 

43 0*1. b7 = 22 M L T. 358= 13 A.L J. 831 = 
33 M L.J. 687 -3 Pat. L W. 169 = 
26 0.LJ 334 = 11917) M.W.N. 232 = 
22 C.W N 201=7 L.W, 90 = 20 Bora. L.R 64 = 

42 I.C 031 = 44 I.A. 243 (P C.) 

[Oil appeal from 34 Cal. 338 = 

3 0.L.J. 208 = 11 O W N. 327. 

- Minerals—Right of grantee —Proof— 

Rights to Zemindar—Permanent Settlement. 

Where a grant is made by a Zemindar of a 
tenure at a fixed rent although the tenure may 
be permanent, heritable and transferable, 
minerals will uot bo held to have formed part 
of the grant in the absenoe of express evidenoe 
to that effect. 37 I A. 136 ; 39 I.A. 133. Rel. 
A talabi brahmottar grant of a mouz*h by a 
Zemindar prior to 1790 did not oarry with it 
mineral rights. (Lord Buckmaster). BASH J 

Bhushan Misra v. jyoti prashad Singh 

Deo. 44 Cal. 883 = 1 Pat. L.W. 361 = 

21 C.W.N 377 = 19 A L J 209 = 
82 M.L.J. 243 = 11917) M.W.N. 226 = 
29 0 L J. 203 = 21 M L T £03 = 
19 Bom. L.R. 416 = 6 L W. 2 = 
40 I.C 139 = 44 l.A. 46 (P.0 ). 

[Sea algo 90 I.C 849 = 47 Cal. 99 (P 0 ). 

42 10. 6Jl = 43 Cal. 87 (P 0,). 
6 1.0. 780 = 37 I.A, 136 (P C.). 
13 I.C. 219 = 39 I.A. 133 (P C ). 

[On appeal from 38 Cal. 849 = 
12 I 0. 482 = 14 G.L.J 361 = 16 0 W N. 241. 

- Minerals —Right—Khorposh grants. 

A khorposh grant for the maintenance of the 
junior members of the family of a Zemindar 
does not carry with it a right to the sub-aoil 
minerals (Chilly and Ttunon,J3.) J/GAN- 
NATH MARWARI W GlRIDHARI SlNGHA. 

29 I G. 429 = 19 C.W.N. 102. 

- Minerals—Right to, when .passts — 

Maintenance gram. 

Where a deed of grant is one for maintenance 
for the life of the grantee and does not oontain 
any express provision authorising the grantee 
to open new mines and use the minerals 
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thereof, the grantee has no right to grant a 
mining lease for the purpose of opening and 
working new mines. (Mookerjee and Beach- 
cron, JJ.) P p. Christian v. Tekaitni 
Narbada Koebi. 20 0.LJ 527 = 

27 1.0. 471 = 19 O W N. 796. 

- Minerals—Mines unopened at date of 

grant—Right in, 

A Mogloi Brahmottar grant more than 100 
years old, even though permanent, does not 
pas3 the mines, unopened at the date of the 
grant. 37 0. 723, P.O.; 38 C 845 ; 39 C. 696, 
P. C.. Poll. ; 1 C. 391, P.C., Dist. ( Fletcher 
and Richardson, JJ.) KANJA Beh\ri 8EAL u. 
Raja Dubgi Prasad 8ingh. 42 Cal. 346 = 

20 C.L.J. 301 = 28 1 0 819= 19 O W N 203. 

- Minerals — Zemindari — Nimak 

Sayahar Mahal— Rights of grantee to enter on 
land. 

A grant oarcies with it the means reasonably 
neoessary tor its eujoyment and the grantee 
of a nxmalc sayahar mahal ia entitled to enter 
on the land ol the Zamiodan to dig for salt¬ 
petre. He is not merely the grantee of the 
revenue on saltpetre mmufao'ured by others. 
(Jenkins, O J. and Mookerjee , J.) GOPAL 
CHANDt; JankiKuar. 41 Cal. 296 = 

18 C.L J. 131 = 20 I.C. 650 = 17 C.W.N. 1193, 

- Minerals — Patni, 

Under a patni, the Patnidar got all the rights 
previously exercised by the Zemindar. The 
patnidar was to bold and enjoy all the lands 
of the mahals with 'all zemindari rights 
whatsoever. ' Held, that mining rights were 
granted with the oatni to the patnidar. 
iPrinsep and Bill, JJ.) ALLI Quadeer v. 
JOGENDRA NARAIN. 16 1.0. 411 = 16 C.L.J. 7. 

— -- Minerals—Grant by Zemindar—Sub¬ 

soil rights. 

A grant, by a Zimindar. of a tenure in lands 
within his zsmindaci does not pass the mine¬ 
rals unless it appears olearly from the terms 
of the grant that the minerals were included 
in the grant. 47 O. 25 P.0 . Foil. [Miller, 

C.J. and Gout's, J.) Komar PRAMATH 
Natha MADLIA V. Meik. 8 Pat. L J. 273 = 

(1920/ Pat. 146 = 66 1.0. 184 = 

1 Pat. L.T. 360 
[Also 87 1.0. 766 = 1 Pat. L.T. 863.] 

— - Minerals — Khorposh—Right to sub¬ 

soil — Power to admit su:h rights of Zamxndar 

hose esta'e is undir Encumbered Estates 
Act. 

Prima facie Khorposhdare are mere main¬ 
tenance holders having no right to grant leases 
of ‘sub-soil rights in the khorposh village to 
others. A Zimindar whose estate is under the 
Chota Nagpur Encumbered Estates Act cannot 
exeouto a document admitting that the Khor- 
poshdars have right to the sub-soil of the 
Khorposh lands, f Chamier, C J., and Jwala 
Prasad, J ) 8ATYA CHABAN 8BIMANI V. 
Dina Nath Gorain. 42 I C. 823 = 

(1917; Pat. 237. 
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- Minerals—Mines—Principles govern¬ 
ing rights of grantor and grantee . 

When the sub-soil is not expressly granted, 
a permanent tenure, though hereditary, does 
not inolude in it the enjoyment of the mineral 
rights ; and in the oase of the grantor having 
both the ownership and the right of property 
in the surfaoe and the eub-soil prior to the 
date of the grant of the land, severance of the 
surface rights from the property in the sub-soil 
is presumed at the time of the grant, the 
grantor’s rights being analogous to those of a 
fee simple free-hold owner in England. This 
presumption gives the grantor a right to enter 
on the land (or exercising his rights in the 
sub-soil which are deemed to be reserved to 
him. The principles of free-hold, and not of 
copy-hold should govern the case, as under the 
lormer system there is no deadlock as there is 
under the latter, when no reservation or 
oustom is proved. A Court cad by iojunotion 
prevent damage by the grantor or his assignees 
in working the mime, 37 C. 723, P.C., 39 C. 
696, P.C. Ref. to; 45 L.J. Ch. 699, Die. Atkin¬ 
son and Eingsford, JJ.) NawaGARH COAL 

Co., Ltd. v, Behari Lal. 

20 O W N. 1135 = 

1 P. L J. 273 = 37 l.C 480 = 

2 P. L.W. 324. 


Palayom. 

- Palayom —Service tenure — Enfranchi¬ 
sement. 

Where a palayom is granted on service 
tenure, it is inalienable so long as the liability 
to render eervioe subsists. As soon as the 
servioes are abolished the lands beocme alieua- 
ble and heritable like ordinary property though 
a sannad fixing the peishoush has not been 
issued. (Aylinq and Seshagiri Aiyar, JJ.) 

Krishna aiyar v. qwamjnatha aiyar. 

8 L.W. 140=24 M.L T. 101 = 
47 1.0. 723 = 11918) M.W.N. 803. 


Reiumptlon. 

- Resumption — Services. 

Graot of land for servioes rendered and to be 
rendered oannot be resumed by the graDtor 
either cn discontinuance or after they are no 
longer required. ( Batchelor, A.OJ. and Snail, 
J.) BASLINGAPPA V. OH4NDRAPPA 

33 I.C. 880 = 18 Bom. L.R. 695. 


Resumption—Service grant 


iVbere there is a graot of land burdened 
th duty or service, the duty or service being 
i sole motive and condition of the grant, on 
lure or refusal to perform the duty or 
vice the land is resumable. Where an 
'editary office is created, and bestowe 
■editarily upon a person’s family from 
location to generation and lands are assigu 
as remuneration therefor and the lands so 
nted are not resumable. (Beaman ana 
0 , JJ.) mudhvaohabya ramohandba 
ARYA V. 8HRIDHAB NABSIMHA BEAT. 

37 Bom. 409 = 19 I.c. 876 = 

IS Bom. L.R. 357- 
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—- Resumption—Or ant by Government- 

Right to resume lor Government purposes— 
Resumption by Government and sale to private 
individual, 

Undera kabuliyat, the oooupanoy of oertain 
land was granted to A by the Coll eotor subjeot 
only to the oondition that it should bo compe¬ 
tent to Government to resume the land when¬ 
ever it should be required by Government for 
Railway, or other purposes. Subsequently 
the Government resumed the land and sold it 
to B, a desoendant of the person from whom 
the Government had acquired the land. Held 
(l)that the Government remained the pro¬ 
prietors of the land and oould deal with tbe 
land in any way they pleased like any private 
owner ; (2) that the Government as proprietors 
of the land oould resume it when they requir¬ 
ed it for their proprietary purposes. Govern¬ 
ment purposes must be oonatrued as meauing 
that they were purposes of Government as the 
state proprietor, purposes whioh Government 
alono were entitled to prescribe in tbe exercise 
of their dieoretionary power. ( Chandavarkar 
and Batchelor, JJ.) Sabrlo 8aLESHRTTI v. 

Secretary of state for India. 

36 Bom. 438=15 1 0. 782 = 
14 Bom. L.R. 414. 

- Resumption—Nankar grant—Grantee 

willing to perform service—Right of grantor to 
determine the tenure—Ejectment. 

Where grant of land in nankar is subjeot 
to burden of service and not merely in lieu of 
wages, the grantor cannot put an end to the 
tenure, whether the services are performed or 
not, so long as the grantee is willing and able 
to perform tbe services; and he cannot be 
ejeoted. ( Holmwood and Chapman, JJ.) 
JOGENDRA NARAIN SARKaR v. RAAIACHAN- 
DRA ADHIKARI, 23 1.0. 300. 

- Resumption - Muafi, 

Where a muafi is resumed and a settlement 
is thereafter made the action of the settlement 
authority does not affect the position of the 
settlee with regard to the property. ( Kensing - 
fon.O.J.awd Rattigan, J ) Kishen DEVI v. 
8HIB BARAN- 77 P.R. 1914 = 28 I 0. 697- 

217 P.L.R. 1915. 

- Resumption — Rights of occupancy 

tenants, 

Whero an mam is resumed by Govt, and 
ryotwari pattas are granted to the Inamdars, 
tbe rights of the oooupanoy tenants in the 
inam are not afieoted and they cannot be 
ejeoted thereunder. In exeroising the right 
of resumption, as against a part owner, ihe 
rights of other part owner should not be dis¬ 
turbed. (Aiding and Seshagiri Aiyar, JJ.) 

Elavarti Venkatappacharyulu v. Tiru- 
Malabeddi Papireddi. 44 Mad. 860 = 

62 1 0. 309 = 13 L.W. 203. 

- Resumption— Effect on tenants. 

Whero Government resumes an Inam and 
a ryotwari patta issued to the inamdar and 
>t did not appear that tho tenant on the land 


QRANT—Resumption. 

had at the time of resumption acquired perma¬ 
nent rights of ocoupanoy either by grant, 
contract or prescription, the inamdar is entit¬ 
led to ejeot the tenant. Per Sadasiva Aiyar, 
J. — Even if the tenants bad obtained ocou- 
panoy rights by prescription or grant from the 
inamdar, the resumption by the Governmeut 
put an end to the inam grant and tbe subor¬ 
dinate titles of the tenant under tbe inamdar. 
Tbe new title acquired by the Inamdar by tbe 
Rrant to him of a ryotwari patta by tbe 
Government after resumption oould not be 
effected by those subordinate rights available 
against him only if the old title a9 inamdar 
continued. (Sadasiva Aiyar and Spencer, JJ.) 
8UBRAHMAN1A AIYAR V. ONNAPPA GOUNDAN. 

12 L.W. 877. 

- Resumption —Right of Govtrnment— 

Decision of Inam Commissioner. 

The Government has no right to resume inams 
included in tbe assets of a Zemindari at tbe 
time of the Permanent Settlement. If the 
Inam Commissioner passes enlrauchieement 
proceedings with regard to them, he would be 
aotiug ultra vires. (Seshagiri Aiyar and 

Burn, jj.i Manna Sultan v. secretary 
OF STATE. 10 L.W. 372 = 26 M L T. 268 = 

33 I.C. 332 = 87 M L J. 661, 

- Resumption — Charitable mam— 

Resumption and enfranchisement—Incidents of. 

In tbe case of resumption of iuam of a trust 
the iaad beoomes the property of person to 
whom it is granted by Government as a ryot¬ 
wari tenure though the grantee may bo a 
former trustee. 26 M. 339 ; 30 M. 434, Dist. In 
the oase of enfranchisement of mam there is a 
ohaoge in the tenuro and not in the ownership. 
(Oldfield and Phillips, JJ.) Devi PUNNIAH 
V. GORUNTLA KOTAMMA 40 Mad 939 = 

38 1.0. 237 = 8 L.W, 187. 

- —Resumption—Rights of grantee. 

Tho grantee of a favour or indulgence oan 
make no olaim against bis grantor that the 
thing should be treated as irrevocable unless 
he oan invoke the dootriue of entoppel in his 
favour. (Sadasiva Aiyar and Napier, JJ.) 
Kathali Michael Pillai v J.m. Babthi. 

39 Mad 1066 = 19 M.L.T. 249 = 
30 M L J. 423 = 3 L.W. 348 = 
34 1.0. 687 = (1916) 1 M.W.N. 307. 

---- Resumption—Service Inam—Grant by 

Zemindar—Whether resumabls, 

Per Seshagiri Aiyer and Phillips, JJ. 
eontra Wallis, C.J.) A grant burdened with 
service is not reaumable so long as the graotee 
ia willing to perform the service. The pre¬ 
sumption in Government grants that the lands 
granted as service inams are re9uraable does 
not necessarily apply to grants by Zemindars. 

( Wallis, U J., Seshagiri Aiyar and Phillips, 

JJ.) Kamaravatu Mrutynjyadu V. JA 
OF PITTAPURAM. 80 M L J. 132 = 

33 I.C. 901 = (1916) 1 M.W.N. 279. 

[On appeal from 26 I.C. 78 = 
(1914) M.W.N. 936.] 
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OR 4NT — Reeumpt on 

- Resumption—Darmilla —Meaning of 

— Resumable — Where service not required — 
Considerations of so many things—Nature of 
tenure—How decided —The burden of proving 
that it is not resumable is in gra-itee. 

Where the grant is made (or “ Nakesh ” 
the grant is more or less a Darmilla grant that 
is a grant subsequent to Permanent Settle¬ 
ment. Such grant is resumable by the grantor 
when such service is no looger required. 
In the following oiroumstanoes the grant of a 
oertain laod as inam is resumable when the 
services are no longer required. If the grant is 
made (l) In consideration of past aervioea dooe, 

(2) providing that the grantee was to enjoy 
from son to grandson and so on in succession, 

(3) with a condition of payment of Kattubadi at 
Rs. 3 pec aunum, (4) for a service whioh is 
Nakesh or personal. Toe question whether 
the grant is resumable or not has to 
be decided on a consideration of all the 
oiroumBtanoes appearing in the evidence, ! 
including the nature of the sarvioe, the 
terms of the grant, the question whether i 
the service is attaohed to any officer known by 
any particuler designation and so on. The 
nature of a tenure has to be deoided upon the 
evidenoe in each oase and in the case of a 
grant subsequent to the Pormaneut Settlement 

to which services of a persoual as opposed to 
public,obaraoter are attaohed. the burden of 
proving that it is not resumable is on the 
grantee. Even in the oase of the grant of an 
estate burdened with a oertain servioe, though 
the zemindar is not ordinarily entitled to 
resume he is so entitled if in the grant itself 
appropriate terms are introduced giving the 
grantor a right to resume the lands on the 
non-fulfilment of oertain conditions. (Ayling 
and Sadasiva Ayyar, JJ.) Kamaravuthu 
Mrutyonjayudu v.Ravu Venkata Kumar 
MAHIPATHI., 26 I.C. 78= (1914) M W.N. 936. 

- Resumption— Service and office grant. 

There is a distinction between the grant of 
an estate burdened with service and the grant 
of an offiee the duties of whioh are compensat¬ 
ed by the use of oertain land. A grant bur¬ 
dened with service oaonot be resumed, merely 
b9oause the necessity for the servioe is over, 
though it may be forfeited for wilful failure in 
the servioe The other oUss of grants are re¬ 
sumable. The Z mindar oan resume where a 
servioe grant is inoluded in th9 mal assets of a 
Zeminaari at the Permanent Settlement. A 
tenure has to be deoided upon the evidenoe in 
eaoh case. A grantee must show that a grant 
subsequent to the Permanent Settlement to 
whioh services personal as opposed to publio 
are attaohed is not resumable (While, C.J. 
and Phillips, J.) Vadisapu appandeba v. 
Vyricqerla VEERaBHADRARAJU. 

10 M L.T 391 = 12 I C. 487 = 
(1911) 2.M.W.N. 403. 

- Resumption —Transferability. 

A resumable grant is not transferable, ha A 
marwat grant is not transferable'although it ie 


GRANT —Rights of Grantee. 

not resumable. ( Simpson , A. J.C.) SlYA 
Ram v. Salik. 10 0LJ. 835 = 

3 L R. Oudh 13 = 1924 Oadb 124. 

- Resumption—Service grant. 

No suit lies for resumption of a servioe 
grant in the absence of any allegation of speci¬ 
fic service. (Holms, 8. M ) Muhammad ali 
Muhammad v. 8hauk\tali. 34 I.o. 718 = 

3 O.L.J. 231. 

- Resumption—Effect of. 

The object of the Government in Bengal ia 
the resumption proceedings was not to resume 
the lands and to re-settle the lands with 
the persons who originally held them. The re¬ 
sumption was not of the land but of the 
reveoue and resumption meant nothing more 
than assessing the land to Government 
revenue. (Das and Bucknill, JJ.) MAHANT 
Ramrup Gib v. Lad Chand Marwari. 

1 e. 478 = 3 P.L.T. 382 = 1922 P. 243. 

Rights of Grantee. 

- Rights of grantee—Grant of land 

bounded by stream—Partition grant. 

Where land is bounded by a stream is grant¬ 
ed the grantee gets the bed of the stream up to 
the middle point. The grant, however, may 
contain reservations. This construction applies 
to a grant in partition just as to any other 
grant. A grant is usually oonstrued in favour 
of the grantee rather than of thd grantor. 
Henoe, where an agreement for partition was 
entered into between owners of lands bounded 
by a stream, and the plaintiff claimed there¬ 
under all the land on the southern side of 
the river and the bed of the river up to the 
middle point, and the exclusive right of fishing 
at those points, and the only reservation which 
the agreement showed was about the use of 
wells, tanks and water-oourses ; held, that the 
plaintiff could get the bed of the river up to 
the middle point together with the right of 
fishing. (Richards, O.J. and Sunder Lai. J.) 
POWELL V. POWELL. 38 1.0. 587 = 

14 A.L.J. 684 

- Rights of grantee — Partibility, 

The ordinary rule is that if parsons ate 
entitled beneficially to shares in an esta6e, 
they may have a partition exoept when the 
estate is held on an impartible tenure or 
where the terms of the grant impose a condi¬ 
tion upon its enjoyment that the management 
should rest with a particular branoh of the 
family of the grantees. Incidents of Saranjam 
considered. (Dhobley, A J. 0.) KRISHNAji v. 
NILAKANTH. 18 N.L.R, 163 =8 N L J. 28 = 

1922 Nag 92. 

- Rights of grantee — Accretions — 

Right to. 

The question whether property subsequently 
acquired by the grantee is to be considered a 
portion of the grant depends on the proof of 
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GRANT—Rights of Grantee. 

the indention to incorporate it with the grant. 
(8tuart and Kanhaiya Lai , A J.C6.) Mabam- 
MAD ABDUL RaQUIB KHAN V. 8ALAMAT 
BIEL 29 I G 680 = 1 O.L.J 967. 

- Rights of grantee—Digwari grant. 

A Digivar oannot transfer the lands com¬ 
prised in his grant, to another nor can he 
himself acquire an^ interest in (he unculti¬ 
vated land. (Miller. O.J. and Ross. J ) 
BAIDYANATH MAHTO V. 8HYAN MAHTO. 

99 I C. 899. 

Ryotwari Patta. 

- Ryotwari patta—Effect of 

Grant of patta to a Mirasidar by Govern¬ 
ment does not destroy oooupanoy rights that 
may exist at the time of the grant. ( Benson 
and Sundara Aiyar , JJ.) VENKATACHALA 
GOUNDAN V. RANGRATNAM AIYAR. 

13 M.L T. 430 = (1913) M W N 434 = 
20 I 0. 874 = 24 M L J. 571. 

[Affirmed by 56 I.C 117 = 43 Mad. 867 (P C ) ] 

Sankalp. 

—- - Sankalp— Under proprietary hal ding . 

A sankalp is a grant but it may be grant of 
a leasehold of a non-transferable tenure not 
liable to termination at the will of the grantor 
or on the happening of any oontingenoy. The 
former] invests the sankalp bolder with the 
status of a mere privileged lessee and the latter 
makeB him an under-proprietor. (Kanhaiya 

Lai, J.O.) Janki v. Ganoa Pal 

53 I C 974 

8aranjara, 

- Saranjam— Presumption, 

A grant of Saranjam may be either of the 
soil and the whole revenue derived from it, or 
a grant of the Royal share of the revenue only. 
There is no presumption that a grant of 
Saranjam is a grant of Royal revenue only. It 
must be determined in eaoh case upon the faots 
what was the quality of the original grant 
although it may be that it is ordinarily a grant 
of the Royal revenue only. It was plain that 
the original grant was made in respect of 
political services ; but there was nothing in any 
of the documents produced whioh suggested 
that all that the grant was intended to give to 
the grantees was a lease from payment of the 
royal share of the revenue. On the contrary 
in one of the early documents founded on the 
grant, mention was made expressly of tbo 
Kasha Hobli (subject of the grant) with its 
hamlets and Walhhoi, with the Mahal Jukath 
and Mokassa " with the whole of the dues and 
cesses and hidden treasures, exclusive however 
of the dues of Ha^bdars and Inamdara ” and 
the language of the other documents was in 
similar terms. It was significant also that in 
the deed of partition exeouted by the grand¬ 
father of the plaintiff in 1979 the property 
partitioned was described as the Jaghir 
villages of Kasbe Hebli and Majre Watanhal 


GRANT—Service Grant. 

and the Monza of Talvai and Kurdapor 
obtained from the British Government.” 
Throughout the documents there was no 
suggestion that what was oonveyed was merely 
the Royal share of the land revenue of the 
lands was conveyed to the grantees and the 
amount of the nozarana which had been levied 
from time to time appeared to have been based 
on the yearly revenue of the estate, " there 
being no suggestion that the revenue derived 
by the holder as oocupant ” was distioot from 
the Saranjamdar was not liable to Nazarana. 
Held : All these considerations are sufficient 
to justify the inference that the original grant 
was a grant of the soil. ( Lord Salvesen). THE 
SECRETARY OF STATE FOR INDIA IN 

Council v. Laxmi bai. 47 Bom. 327 = 

44 M L.J. 471 =28 OWN. 49 = 
17 L W 408 = 32 M L T. (P.C.) 111 = 
87 0.L J. 464 = 28 Bom. L.R. 527 = 
80 I.A. 49 = 1923 P C. 6 (P C ). 

- Saranjam—Grant of Miras rights by 

Saranjamdar—If binding on his successors, 

A grant of Miras rights by a Saranjamdar 
is binding on his suooessors when the Saran- 
’am descends by inheritance, ( Shah and 
Ctump, JJ.) Sakharam Gopal Page v. 
Trimbak Rao Ramachandra. 

23 Bom. L.R. 314 = 61 I G 40 = 49 B. 094. 

- Saranjam—Construction of. 

Saranjam or jagir (the terms being conver¬ 
tible), ordinarily means the grant of the royal 
share of the revenue and not of the soil and the 
person alleging a grant of soil must prove it. 
In the ease of an inam where the grant is 
merely of the royal Bhare of the revenue and 
not of the soil, resumption means only the 
discontinuance of exemption from payment of 
land revenue and interference with aotual 
occupation is not allowable. In the ease of 
jagir involving grants of the soil as wall as of 
the royal share of the land revenue the words 
' resumption ’ and ' assessment ’ mean two 
difierent things. A Saranjamdar may acquire 
oooupanoy rights whioh remain unaffeoted by 
the resumption of saranjam except as to 
assessment thereafter payable to the Govern 
mont. Government oan resume the royal 
share of land revenue but subject to the right 
to occupation o! the saramjaodar. (Batchelor 
ana 8hah, JJ.) GURURAO v. SECY. OF 
BTATE. 41 Bora. 408 = 39 I 0. 68 = 

19 Bora. L.R. 117. 

Service Grant. 

- Service grants — Karnam Lands — 

Nature of title—Enfranchisement , effect of. 

The Karnam of a village bolds his office not 
by hereditary or family right but as personal 
appointee, though the appointment in oertain 
oases, are exercised by members of a particular 
family. The lands whioh form the emoluments 
of the office do not beonme the family property 
and they are inalienable and designed to be tbe 
emolument of the offioer into whose hands, tho 
l office passes. The efieot of enfranchisement is 
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to free tbe lands from their inalienable nature 
and to empower the Government to deal with 
them as they pleased. The law applioable to 
the enfranchisement of Palayams oannot be 
applied to tbe oase of a barnam offioe. ( Lord 
Duckmaster. Lord Dunedin, Lord 8hau) and 
Sir John Edge.) VENKATA Jagannath v. 
Veerabhadrayya. 44 Mad. 463 = 

48 I A 244 = 34 0 L J 16 = 14 L W. 89 = 

41 M L.J 1 = 61 I C. 667 = 
U921> M.W.N. 401 (P C ). 

- Service grant—Lands remaining long 

in a family and descending by -primogeniture. 

Service land is usually inalienable and evid- 
euoe that it had remained tor a long period 
in a family and descended by rule of primo¬ 
geniture is more consistent with its being beld 
for servioe than uoder any special family 
custom. If the servioe comes to an end the 
last bolder in tbe absenoe of any sona or 
oo sharers oan put an end to any tenure based 
on family oustom. [Scott, O.J .and Beaton, J). 
BRENDON V. SHRIMANT SUNDERABA1. 

38 Bora. 272 = 23 I.C. 221 = 
16 Bom. L.R 164. 

- Service grant—Grant in favour of 

menial servant—Servant whether trustee — 
Resumption. 

Where a temple menial servant holds no 
office of a hereditary oharaoter and he is remu¬ 
nerated for bis duties by the use of certain 
lands, the lands oannot be held to be burdened 
with any service in oonneotion with the 
temple, and the holder is not a trustee, and 
after oessation of his service, the land is liable 
to be resumed immediately. (Choudhuri and 
Cuming, J J.) JOYNATH BABKAR v. HARI 
Mohan Das. 39 I.C. 489. 

- Service grant — Delegation — Validity. 

The rights of a Saunjibdar will be lost by 
him if he performs bis duties by a representa¬ 
tive. (Rattigan, J.) Faqiria v. SOBHA. 

9 I.C. 923 = 18 P.W.R. 1911. 

- Service grant—Religious office . 

Id the oase of a grant for upkeep of mosque 
and performance of religious services therein 
the grantee is not bound to aooount for dis¬ 
posal of inorme so long as services are perform¬ 
ed. (Spencer and Ramesam, JJ.) MOHAMED 

Hussain v. abdul Rahim Beg. 

(1922) M.W N. 74 = 42 M L.J. 272 = 
18 L.W. 241 = 1922 Mad 8. 

- Service grant — Orant burdened with 

service — Nakesh. 

Where the grant is of this nature 11 so loDg as 
tbe holders of those grants are willing and able 
to perform the eervioes tbe zemindar has no right 
to put an ond to the tenure whether the services 
are required or not.” There is no authority for 
holding that the nature of servioes makes any 
difference in the oase of 6uoh a grant : though 
in the oase of service grant where lands are 
enjoyed in lieu of wages, the power of arbitrary 
resumption would largely turn on whether the 


GROYE. 

services were private or publio, When the 
servioe performed by the grantee is of a private 
nature and personal to the grantor and not 
of publio nature or an obligation of a feudal 
oharaoter it is styled as "Nakesh”. iAyling 
and Sadasiva Aiyar, JJ.) KAMARVUTHU 

Mrutyunjayudu v. Ravu Venkata Kumar 
Mahipathi. 26 1.0.78 = 

* (1914) M.W.N. 936. 

- Service grant—Effect of failure to 

perform services—Character of holding not 
changed. 

Th9 fact that no eervioes are performed by 
th9 grantee of a servioe tenure does not in 
iteelf make the holding adverse. [Coutts and 
ROSS, JJ.) NANDLAL 8AHU V. TlKAIT 
SHRINIVASA. 1 P. 292= 1922 P. 841. 

WaBte Land. 

- Waste land — Tank — Poramboke — 

Right of owners—Fishing and trees. 

Where evidence proved that plaintiff con¬ 
structed a tank on the village poramboke and 
made all necessary repairs from time to time 
while the publio bad free aooess to the taDk 
and that plaintiff exeroieed the right to tbe 
fish in the tank and to tbe trees on the bank. 
Beld, that the village site must be presumed 
to have been granted to plaintiffs family 
perhaps subjeot to the condition of construct' 
ing and maintaining a tank for the use of the 
publio. (2) that the right to fish and to enjoy 
the usufruct of the trees was reserved to tbe 
plaintiff. (Miller and Abdur Rahim. JJ.) 
Bhupathiarazu Venkatapatthiraju 
Garu v. President. Taluk Board, Naha- 
SAPUR. 19 I C. 727 = 13 M L.T. 419. 

GRATUITOUS AOT. 

See CONTRACT ACT, 8S, 69, 70. 

GRATUITY. 

See C. P. O., S. 60. 

GRAZING RIGHTS. 

See (i) adverse Possession. 

(2) Easement. 

(3) Easements act. 

QR03S NEGLIGENCE. 

See Tort—Negligence. 

GROUNDS FOR REMAND. 

See C. P. C., 0. 41, Rc. 23, 35. 

GROUNDS FOR REYIEW. 

See C ;P. C., O. 47. 

GROUNDS FOR TRANSFER. 

See 0. P. C., 8. 24. 

GROUNDS OF APPEAL. 

See (1) APPEAL 

(2) 0. P.G., O. 41. 

(3) Practice. 

OROYE. 

See (11 LANDLORD AND TENANT. 

(2) oudh Rent act. 
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GROVE-HOLDER. ’ 

See AGRA TENANCY ACT. 

GROWING CROPS. 

See (l) General Glauses act, s. 3 (25). 
12) immoveable property. 

(3) T.P. ACT, 8. 3. 

GUARANTEE. 

See Contract act, 8s. 1*4-147. 

GUARDIAN. 

See (I) C.P. 0., O. 32. 

(•2) Guardians and Wards act. 

(3) Hindu Law-Guardianship. 

(4) Mahomedan Law — Guardian¬ 

ship. 

(5) Minor. • 

GUARDIAN AND WARD. 

- Alienation by guardian in her own 

name . 

Where a property belonging to her minor 
eons was mortgaged by a Hmdow widow, not 
in a representative capaoity but as an owner, 
deriviog full proprietary title from a will of her 
deceased husband which subsequently turned 
out to be Invalid. Held, the family property 
oannot be held liable under the mortgage, even 
though the de facto guardianahip of the widow 
and legal necessity are proved ; for the mort¬ 
gage oy a widow who had no title to the 
property is ipso facto void and the questions as 
to her motives are entirely irrelevant. (Ryves 
and Daniels. JJ.) NANDAN PRASAD v ABDUL 
AZIZ. 21 A.LJ. 372 = 48 A. 497 = 1923 All. 581. 

- Debt by guardian--Reasonable necessity 

— Creditor. duty of—Application of money. 

If the creditor aota honestly and under a 
bona fide belief arrived at after uue enquiry that 
tho necessity existed he is protected and is 
entitled to recover the debt irrespective of tho 
maooer in which the guardian may have ulti¬ 
mately applied it. (Kanhaiya Lai and Suleman, 
33.) RAGUBAN8 UPADHAYA V. INDRAJIT 
SINGH. 20 A.L J. 886 = 1922 AH. 516. 

-Promissory note by guardian—Neces¬ 
sary purpose—Minors not bound. 

The promissory note sued upon oontained 
the words I (the sister) had taken these rupees 
because I conduct a suit in tho Court is the 
guardian of minors named Tbakordare and 
Sangerlal (brothers) and I shall pay you the 
rupees of the promissory note with interest at 
one per oont per mensem whenever you will 
demand to same. Held that assuming that she 
the exeoutant (sister of minors) was a de facto 
guardian she does not purport in the dooument 
to bind tho minors. Thoy oannot therefore be 
personally responsible on the note, nor conld 
the sister as the next friend or as sister of the 
minors make a oontraot with the plaintiff 
which would bind the estate of the minors. 
The plaintiff may proceed against the minors 
to recover moneys whioh thoy might be liable 
to pay as a debt inourred by their father or by 
their mother or sister for necessary purposes, 
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in another suit properly framed. ^(Macleod, 
C. J. and Crump, J.) PARBHUBHAI v. Bai 
Lalita. 1921 Bom. 304. 

•• Custody of muior—Application for, if 

lies, 

A father who has never bad the oare or ous- 
tody of his child oan file a regular suit for the 
ouetody of his son, but oannot under the above 
Aot apply for an order upon tbe person having 
the custody of the infant to hand him over to 
the father. 25 Bom. 574, Foil. ; 38 Mad. 807, 
Dist. (Scott, C.J. and Heaton , J.) AOHRATLAL 
JEKISENDAS V. CHIMANLAL PARBHUDA8. 

40 Bom. 600 = 87 10 218 = 
18 Bom. L R. 582. 

- Deed executed in personal capacity — 

Effect. 

Where a person exeoutes a dooument in bis 
own name and there is uodoudi as to his aotiug 
as guardian of his ward does not question of 
ratification nee at all. Tho aot must be taken 
as one which had no referonoe to the ward. 
tMookerjee and Walmsley,33.) ANNADA KUMAR 
Das v. Dwarka Nath Mandal 

27 C.W.N. 1029 = 1921 Cal. 152. 

-De facto guardian — Alienation by — 

Muhammadan Law. 

A mother aoting as de facto guardian of a 
Muhammadan minor oannot alienate the 
minor’s property. ( N. R. Chatter jee and 
Panton, 33.) ASHIRUDDIN Mohammad v. 
Taher Mohammed. 89 i.c. 306. 

- Custody of miner— Mother's right to— 

Parting with child under agreement. 

The mother oannot be deprived of ber 
natural right of absolute control over her own 
child by any agreement by which she made 
over the obild to another to be brought up aa 
tho latter’s own, though she might have defi¬ 
nitely stipulated never to olaim back the child. 
But there may be oiroumstanoes, e g., want of 
means whiob would render it undesirable in 
the interests of the infant that she should 
resume her rights after associations or expecta¬ 
tions have been oreated od the part of the 
infant. However the law should lean in the 
mother’s favour. tChatierjee and Pa*iton, 33,) 
Fanny Emmeline Peterson v. Earnest 
Henry shave. 86 I.C. 242 = 24 C.W.N. 711. 

- Guardian — Alienation—Fraud void 

or voidable. 

A sale of a minor’s property oy his guardian 
in fraud of bis right is only voidable at the 
instance ol tho minor after attaining majority. 
(Chatterjee and Newbould. 33.) Krishna 
Dhone v. Bhagaban Chandra. 

34 I.C. 188. 

- Guardian de faoto— Power to mort¬ 
gage. 

A de facto guardian ha6 no power to mortgage 
the property of the ward. (Re'd, C.J. and 
Rattigan, J.) Choghatta v aso Mal. 

80 P.R. 1913=17 I C 371 = 

270 P.L.R. 1914 
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- Admission of guardian as to —Nature 

ol possession —How far binding. 

Though a guardian oannot make admissions 
biodiog od wards, yet where the questiou that 
is being investigated i9 the nature of the posses¬ 
sion of a guardian and he admits he 19 holding 
with the ooneent of the trustees, that will be 
admissible to prove that it was not adverse. 
(Rchwabe , O.J and Coutts Trotter. J.) SBUN* 
MUGAPPA V 8ANG*RAYA CHETTY. 

18 L.W. 907 = 33 M.L.T <H 0.) 223 = 

1924 Mad. 125. 

- Arbitration on behalf of ward — 

Onerous terms in reference—Gross negligence. 

The guardian’s oonduot in waiving the 
minor’s right to object to irregular prooedure 
was grossly negligent and that the minor was 
not bound by the reference or award. tSpencer 
and Venkatasubbu Rao, JJ.) CHINTAB 
APDDI 8ANYASI V, CHINTAB APUDI VENKATA 

Rao. > 44 M L J. 263 = 17 L W. 71 = (192S) 

M W N. 7 = 32 M.L.T. 321 = 1923 Mad. 301. 

- Sale by guardian — Subsequent sale 

bn minor — Plea of (invalidity—Whether per¬ 
sonal. 

The guardian alienated certain property 
belonging to the minor. The minor after¬ 
wards alienated the same property on attain¬ 
ing majority. The transferee from minor sued 
for possession. The transferee from guardian 
objeoted on the ground that the plea of invali¬ 
dity of sale not being for necessity nor for 
minor’s benefit, was personal and the transferee 
cannot put it forth, held , that the transferee 
can put it forth that plea. tHallifax. A.J.O.) 
MOHANIiAEi v. KISAN. 62 I 0. 318 = 

17 N L R. 53. 

- Agent appointed by guardian — Lia¬ 
bility to account. 

An agent appointed by a guardian of a minor 
is not liable to aocount to the minor for aots 
done by him as agent, the prinoiple regarding 
trustees de son tort, not being applicable to him. 
(Abdur Rahim . O C J., and Aylinq, J.) Rama- 
nathan V. Muthia Cbetty. 43 Mad. 429 = 
38 M L.J. 247=11 L.W. 405 = 55 1 0 338 = 

(1920) M.W.N. 270, 

—- Guardian de faoto— Powers of settle¬ 

ment for minor's benefit, if void , 

Where in a settlement of accounts between 
the plfl. represented by bis mother and mater¬ 
nal grandfather and defts. who were partners 
with plfl ’a father, a oertain amount was fixed 
to be paid to plfl. and interest to be paid regu¬ 
larly till the amount is paid and the plfl.’s 
next frieod bis maternal uncle was regularly 
receiving interest. Held, that plfl. cannot sue 
for an account. In oase9 of urgent and impera¬ 
tive necessity, or where the transaction from 
its nature must necessarily be benefioial to the 
minor a de facto guardian can alienate the 
property of the minor whether moveable or 
immoveable other aots of a de facto guardian if 
of a similar nature, are also binding, and the 


GUARDIAN AND WARD. 

settlement having been acoepted and aoted 
upon for eo many years by the minor’s mother, 
his maternal grand-fathar, and even his present 
next friend, he oannot now turn round aDd say 
it was unauthorised and therefore should be set 
aside without even alleging that the settlement 
was not fair and bona fide or that it was liable 
to be opened ou aooount of errors. (Abdur 
Rahim , O G J. and Seshagiri Iyer, J.) HAJEE 
8IDDIDK HAJEE v. MAHD. HUSHUM BAIT. 

(1916) 2 M.W.N, 341 = 37 I C 728 = 

4 L W. 521. 

— ■ Guardian de faoto —Alienation by. 

An alienation by de facto guardian not fcr 
necessary purposes needjoot be Srt aside. ( Sada - 
siva Aiyar and Tyabjx, JJ.) THAYAMMAB v. 
KUPPANNa KOUNDON. 38 Mad. 1123 =* 

26 I.C. 179=27 M.L J. 283, 


- Mother—Alienation by—Guardian de 

facto —Suit by alienee — Defence. 

The want of authority of de facto guardian 
is a good defence to a suit by a mortgagee 
against a minor to enforoe a mortgage by suoh 
guardian. In a suit by the minor to set aside 
the mortgage a Court might deoline to grant 
relief until the minor compensates the mort¬ 
gagee for the benefit derived by him. Where a 
deed is executed.by a minor and bis mother 
without the latter describing herself a9 guard¬ 
ian, the mother cannot be held to bo aoling for 
the minor. A oreditor seeking to bind a minor’s 
estate should take care that the bond drawn up 
makes the minor’s estate in law liable for the 
debt. (White. C.J and Spencer, J.) ARUMU- 
GAM CHETTY v. Vebbaichami Thevan. 

37 Mad 38 = 21 M.L J 1077 = 
10 M.L.T. 8*5=12 I G. £68 = 
(1911) 2 M.W.N. 461. 


- Guardian— Alienation by — Validity. 

In a partition suit where the aots of a guard¬ 
ian are impeached by minors after his death, 
the validity or the dispositions depend upon 
their benefioial nature at the lime they were 
made. The dispositions can be set aside if 
there i6 no evidence as to the beneficial Dature. 
(Abdur Bahtm and Ailing, JJ.) UBB1KARA 

Kuthuva v. Mobjdeen BaVA. 

12 I C. 54= (1911) 2 M.W.N. 18. 


- Contract by guardian 

liability of ward. 


— Personal 


A guardian oannot oontraot in the name of 
his ward, and thus impose a personal liability 
on the ward; but a ward becomes personally 
liable under a ooveoaDt entered into by the 
Court of Wards on his behalf under seotion 61 
of the U P. Court of Wards Aot. (Wazir 
ffassan, A.J C.) B PIRTBI PAB 8INGH v. 
Raja Muhammad Ejaby Rasub Khan. 

74 I.C. 90 


- Mother — Alienation by — Validity 

—Legal necessity — Charge — Decree, form of- 
If a mortgagee advanoiDg money to a guard¬ 
ian on the security of a minor’s property, 
said guardian not aoling under the authority 



711 


CIVIL DIGEST, 1911—1223. 742? 


GUARDIAN AND WARD. 

of the Court, oannot prove neoessityfor raising 
the whole money, or prove that he was satis 
fied as to the necessity lor suoh loan the oon- 
traot of mortgage is voidable and is liable to 
be set aside at the option of the minor but the 
mortgagee will be entitled to a oharge on the 
property for the ueoessary amount where a 
portion ol the money has been spent for the 
minor’s benefit, a deoree ought to be passed 
subjeot to a oharge in favour of the mortgagee 
for the amount found to be spent. 10 M.I.A. 
454 ; 21 W.R. 287 ; 9 All. 340, Ref. ( Piggott , 
a.J.C.) Ram Bharose Singh v. Mata 
PBOBaD. 14 I C. 14. 

- Guardian —Mortgage by—Subsequent 

admission by ward—Effect. 

Where a mortgage deed by a guardian on 
behalf of a minor contained reoitals aa ; to 
necessity and there was no other evidence a9 to 
necessity and besides the mortgagee had made 
no enquiries still subsequent admission by the 
minor on attaining majority that the debt was 
due from him though not amounting to 
estoppel or ratifioition of the transaction 
nevertheless shifts the burdon of proof that 
the reoitah are inoorreot on to him and in the 
absenoe of suoh evidonoo and explanation as to 
the oiroumstanoes in wbiob the admission was 
made suoh admissions oan be made the basis 
of a deoree. (Chamier and Evans, A.J.Cs.) 
BHEO NARAYAN 8INGH V. MaHABIR PRASAD. 

9 I.C. 56. 

■ Bow far minor bound by acts of 
guardian, 

A person under disability is no doubt bound 
by acts of his guardian, but suoh a person oan 
reopen the proceedings after the disability 
ceases, if be satitfiss the Court that the aot of 
tho guardian has prejudiced him. ( Dis and 
Kulwant Sahay, 33.) Rao Bahadur Man 

BINGH V MAHARANI NaWALAKHBATI. 

2 P. 607 = 4 P.L T. 333 = 1923 P. 492. 

- Guardian—Band note by—If binding 

on minor. 

A minor oaunot be bound by the hand note 
oxeouted by the Guardian. (Coulfi and Sultan 
Ahmed 33.) KASHIPRA8AD u AKLESHWARI 
PRA84D. 58 1 0.22 = 2 P.L.T. 22. 

- Illegitimate children, 

Equity Courts in England regard the mother 
as the guardian of an illegitimate child. The 
Bams rule sboald bj applied iq India, neither 
the lather nor tho mother has any absolute 
right to tho custody of their illegitimate obild. 
[Fox. O.J. and Hortnoll, 3 i Ma Mya v. 
Fbli 8LYM. 5 Bur. L.T. 164 = 

17 I G. 926-6 L B R. 116. 

OUARDIANS AND WARDS ACT (VIII of 

1890.. 

■■■—Habeas C>rpus— Order directing 
defendant to bring back minors from England , 
advisability ol. 

A mandatory order direoting tho defendant 
to take possession of the perBODS of infante and 


GUARDIANS AND WARDS ACT (Y1II of 
1890). . i 

bring them back to India, should not be made 
as if the minor resisted the defendant, it would 
expose him to a proceeding under a writ of 
Habeas Corpus. (Lord Parker.) ANNIE 
BESANT V. NARA fANIAH. 

38 Mad 807 = 41 I A. 314 = 27 M.L J. 30 = 

18 G W N 1089 = 1 L.W 3?0 = 
(1914) M.W.N. 585 = 16 M L T. 165 = 

23 C L.J. 253 = 16 Bom L R 6*8 = 

24 I.C. 290 = 12 A L J 1153 (P C.). 

- Proceedings under — Nature of 

jurisdiction ~ Interference in appeal. 

Proceedings under the Guardians and Wards 
Aot oannot be attacked on the ground of a lack 
of that formality and precision of procedure 
whioh the C. P. Code exacts from a Court in 
India in a trial of a suit properly so called. The 
exercise of parental jurisdiction in guardianship 
matters by a District Judge cannot be guided 
by hard and fast rules, and if the order passed 
is on the whole a reasonable one. it will not be 
interfered with on appeal. ( Walsh and Ryves, 
33 ) Mt. Khundi Devi v. Chotry Lad. 

44 A. 387 = 20 A.L.J. 463 = 1922 All. 338. 

- District Court-Jurisdiction in regard 

to minors. 

The jurisdiction of the Distriot Court in 
regard to minors is confided only to the powers 
expressly conferred on it by tho Guardians and 
Wards Aot. (Scott, C. J. and H*aton, J.) 
ACHRATLAL 3 KKI8ENDAR v. CHIMANLAL 
PaBBBUDAS. 40 Bjm. 6)0 = 37 I 0 215 = 

18 Bom. L R 582. 

- Property in the hands of third person — 

Order of—Court declxnxng to inter fere— Appeal. 

There is no appeal against an order of the 
District Judge refusing to order the person in 
possession of a minor’s property to hand over 
the property to an appointed guardian and 
referring iho guardian to a separate suit. 
•Chevis. 3 ) NATHU RAM v. Karmon, 

40 P.L R 1912 = 13 I.C. 326 = 113 P W R. 1912. 

- District Court-Powrs of, under the 

Act 

The powors conferred upon tho Distriot Court 
by the Guardians and Wards Act are totally 
di=similar to its powers as a Court ol Ordinary 
Civil Jurisdiction and so an order purporting to 
be made under the Aot whioh is not warranted 
by its provisions o moot bo considered as a deoree 
in a suit 36 Cal 193; 24 W.R. 193; 9 All 191. 
Diet. (Abdur Rahim and Spender, JJ.) KOMMA 
BOMAKKA V. KODIDALA PEDDA RAMaIH 

36 Mad 89 = (1911) 2 M.W N 519 = 
13 I.O. 281 = 22 M L J 193 

- -Provisions of, not to be applied to 

enable husband to get possession of wife. 

The provisions of the Guardians and Wards 
Aot should not be put in force in order to enable 
a husband to get possession of the person nf bis 
wife. (Scott, J.) asibai v Girdhari Ram. 

•7 I.C 882 = 3 P.L.J. 291. 
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GUARDIANS AND WARD8 AOT (VIII of 

1830). I* 

- Right of Muhammadan mother to 

visit hir child in the custody of his father as 
guardian. 

There is no machinery under the Guardian 
of Wards Aot to work out the right of the 
mother, under Muhammadan Law, to visit her 
child iu the custody of the father as guardian. 

( Rigg , J.) HAZARA BlBI V. SULEIMAN HAJI 

Mohamad. 39.1.C. 562 = 13 Bar. L.T. 80. 

-8. 4 —Welfare of minor . 

Any friend of the minor oan invoke the 
protection of tba Court in oaae of minor being 
ill-treated bat a stranger must satisfy the Court 
that the welfare of tbe minor would be better 
eeoured by removing the father from the lawful 
oustody. Thus in castes not permitting widow 
remarriage where infant girle are married a 
stranger oannct successfully deprive the father 
of tbe oustody of the infant daughter who is 
about to be given in marriage. (Macleod, C J. 
and Shah, J.) Keshavlal v. AMBALAB. 

61. I G. 376=23 Bom L R. 1228. 

-Ss. 4 (2) and 7 (2)— Guardian, if in¬ 
cludes guardian de faoto— Guardian appointed 
under the Act — Removal of guardian de faoto. 

A de facto guardian is a guardian within 
S. 4 (2) of the Aot and is removed from guardian¬ 
ship under 8. 7 (2) by the Court’s order 
appointing guardian. (Ayling and Krishnan t 
JJ.) WALLACE SITHA BOI V. WALLACE 
RADHA BOI. 31 1.0. 236 = 86 M.L J. 189. 

- 8. 4 (3) and < 8) — Residence—Minor 

leaving for England—Presented—Meaning of. 

Minors who had left before the institution 
of the suit for England and were living there, 
were not “ ordinarily resident ” of the District 
and henoo were beyond in»* jurisdiction of tbe 
District Court. Under iu« Guardians and 
Wards Act a suit inter partes is not the form 
of procedure prescribed for proceedings in a Dis¬ 
trict Court. (Lord Parker). Mrs. ANNIE 
Besant v. Narayaniah. ?8 Mad. 807 = 

41 I A. 314 = 27 M L J. 30 = 
18 C W N. 1089 = 1 L.W. 320 = 
(1914) M W N £83 = 16 M. L.T. 163 = 
20 C.L J. 233 = 16 Bom. L.R. 623 = 
24 l.C. 290 = 12 A.L.J. 113BKP.0.). 

-S. 7. 

ANCESTRAL PROPERTY. 

APPOINTMENT. 

Consideration. 

Enquiry. 

Mala FIDE APPLICATION. 

SECURITY BY GUARDIAN. 

Testamentary Guardian. 

Trust Property. 

Ancestral Property. 

-8. 7 —Ancestral properly. 

No guardian oan oe appainted in respect of a 
Hindu minor’s undivided ancestral property. 
25 All. 407 (P.O.I, Poll. (Mullick and | 

Thornhill. JJ.) MAHANAND MI8SIR v. 
DA8BETH MlSSIB. 46 l.C. 818. 


GUARDIANS AND WARDS ACT (VIII of 
1890), 8. 7—Appointment. 

Appointment. 

- Ss, 7 and 17— Appointment eannot he 

made—Contrary to decree. 

An order appointing a husband as guardian 
of his minor wife oannot be passed in disregard 
of the Civil Court's decree that he oannot have 
the oustody of her person until she attained 
majority. (Wilher/orce, J.) KHUDA BAKSH 
v. Lal, 2 Lab. L J. 309. 

- S. 7— Appointment of guardian — 

Finality of. 

An order appointing a guardian 19 Goal 
(subject to any other order paseod in appeal) 
even if it was made under a misapprehension 
of the case. (Le-Rossignol and Martineau, 
JJ.) Mussammat RaHUM v. Mussammat 
Hussain Bibi. 32 1.0.841 = 73 P.R. 1919. 


-S. 7— Appointment—Minor not entitled 

to present possession of properties — Court, if 
may appoint guardian. 

Under the Guardians and Wards Aot, it is 
open to a Court to appoint a guardian of the 
properties of a minor even though, tbe minor 
is not entitled to present possession of those 
properties. Suoh appointment will not inter 
fere, with the right of the other persons to 
possession of the properties, as executor or 
trustee or otherwise. ( Oldfield and Ramesam, 
JJ.) ALWAR AMMAL V. Narayana. 

70 l.C. 360 = 14 L.W. 706. 

-Ss. 7 and 39 —Appointment—Effect 

—Removal of other guardians. 

An appointment of a guardian under S- 7 
operates to remove by implication one who has 
not been appointed in aoy of the ways men¬ 
tioned in 8. 39. (Atdur Rahim and Kumara- 
swami Sastri t JJ ) KRISHNAMURTBI AIYAR 
v. PARVATHI AMMAL. 42 l.C. 503 = 

6 L W. 760. 

- Ss. 7 and 34— Appointment— Uncon¬ 
ditional order—Operation of. 

An order of appointment of a guardian under 
the above Aot operates immediately unless the 
order is made conditional upon eeourity being 
furnished, in whioh oase its operation come- 
mences with the furnishing of the security. 
17 Cal. 347 (P. C.), Ref. to. (Aylirg and Sesha- 
giri Iyer, JJ.) SUBBA NAICK u. RAMA 
AIYAR. 40 Mad. 773=8 L W. 261 = 

37 l.C. 892 = (10J7) M W N. 426. 


8. 7(2 ) —Appointment—Effect 


When a guardian is appointed by Court for 
minor’s property no other person not even tn® 
de facto guardian oau legally bind the minor a 
estate. (Wallis, CJ. and Spencer, J.) 
ARUMUGAM CHETTY V. VELLICHAAII 

THKVAN. 37 Mad 38 = 21 M L J 1077 = 

10 M.L.T. 385= 12 l.C 868 = 
(1911) 2 M W N. 461. 


-Ss. 7 (bl, 10 —Appointment—Dispute 

about guardianship of minor's property— Duty 
of Court. 


I 
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GUARDIANS AND WARDS ACT (¥111 of 
1890), . 7 — Appointment. 

Oaoe the power of the Court is invoked it is 
its duty as soon as any dispute about the guard¬ 
ianship of ths minor’s property or aay allega¬ 
tion of detriment to the minor’s interests 
resulting from suoh dispute is propeciy brought 
to itsnotioe to set right the matters in the inter¬ 
ests of the minor and appoint a proper person 
as his guardian. (Kotwal, A.J.C.) JlWANDAS 
v. RaJrani. 64 1C. 433. 

-' 8 . 7— Appointment-Effect—Removal 

of natural guardian. 

Appointment of guardian of person and 
property of a minor under the Aot means 
removal of natural guardian. [Drake-Brock¬ 
man, J.O.) Hannuman Singh v. Ganesh 
Prasad. 80 1.0. 680 

-Sa 7 and 8 — Appointment of guardians 

—Application for. 

Seotions 7 and 8 do not neoessarily require 
tiat wli 3 n onoo prcoeediogs have keen institu¬ 
ted on a proper application, application should 
be taken from tda person whom the Court 
appoints, though oertainly in ptaotioe .it i 9 
more usual to take one ( Daniels , A.J.C.) 
MtJ ISLsMANv. Mt. MAQBULAN 

73 I.G 25i = 9 0 & A L.R.74. 

Consideration. 

- 8 7 — Consileraticni—Minor to attain 

majority shortly — Declaration of guardian, 
whether proper. 

Where a minor is to attain majority shortly, 
ths Oourts cannot prolong the minor’s minority 
under S. 3 of Indian Majority Aot as amended 
by 8 . 62. Guardians and Wards Aot, by appoint¬ 
ing a guardian under 8 . 7, Guardian and 
Wards Aot. I Lord Parker ) MRS. ANNIE 
BE 8 ANT v. NaraYaniah 38 Mad. 807 *» 

27 H.L J. 30 = 18 C W N 108' = 
1 L W. 820 = (1914) M.W N f8i = 
16HLT. 163=20 C.L J 253 = 
16 Bora. L R. 62B-12 A L J. 1153 = 
24 I.G 290=41 I A. 3i4 (P.C ). 

-B 7 i3) — Considerations— Will— Not 

probattd—Postponemen: of decision—Discretion 
ot Oourt. 

In an application for the appointment of a 
guardian of a minor, the Oourt has jurisdiction 
and is bound to oonsider the fact that there is 
a will although no probate had been granted 
in respect of the same. If the validity of the 
will is in question, it is discretionary with the 
Court to defer decision of the question of 
guardianship until the question of probate has 
been determined. 17 Bom. 660; 16 Mad. 880; 
29 Bom. 899. Kef. ( Jenkins , O J. and Wood- 
toffee, J.) AKHOY KUMARI DBBI v. HaZaRI 
Dabi Debi. 42 Gal. 953 = 28 1.0. 673 = 

19 O.W.N. 518. 

—-Si. 7 and 17 — Considerations—Hus¬ 

band and wife—Appointment of husband as 
guardian for wife—Restitution of conjugal 
tights. 


GUARDIAN8 AND WARDS ACT (VIII of 
1890 , 8 . 7— Consideration. 

The provisions of the Guardians and Wards 
Aot should not be enforced to enable a husband 
to get possession of his wife which he haB failed 
to do by execution of the deoree obtained by 
him (or restitution of conjugal rights. (Scoff- 
Smith, J.) A si Bai v. Girdhari Ram. 

67 1.0. 882 (2) = 3 Lah. L.J. 293. 

- 8 7 — Consiieraftons — Welfare of 

minor—Duty of Court. 

The law does not make it inoumbent upon 
tbe Court to grant every application for guard¬ 
ianship. The welfare of the minor is the sole 
ociterion in deciding whether a guardian should 
be appointed or not. Where the dispute is as 
to the validity of the marriage ol the minor 
and the matter is not free from difficulty, the 
Oourt should refer them to a regular suit. 
(Shadi Lai, J.) KHAGANA v. Lakhmi Das. 

42 I.G. 191 = 90 P L.R. 1917. 

-Si 7 a nd 8 — Considerations — Mine* 

girl in property—Mother to be left undisturbed. 

A mother should be left undisturbed as 
regards the guardianship of her minor girl, 
where there is no property to be administered by 
the Court and a statutory guardian is unneces¬ 
sary. (Johnstone, O.J.) Mahant Devi v. 
Madho. 81 P R. 1913 = 31 1.0. 237 = 

176 P.W.R. 1913. 

-Ss. 7 and 17 — Considerations— Welfare 

of minor—Re marriige of mother. 

The re-marriage of a mother is not a suffici¬ 
ent reason to deprive her of the custody of her 
children. The question in cases of guardianship 
always is. whether it is for the w 'Hare of the 
minor to appoiot a guardian. Tbe Court ought 
not to aocept eaoh aad every application made 
for the appointment of a guardian. (Shadi 

Lai, J.) Fatima v. Rani. 101 P L R. 1913 = 

28 I.C. 397 =36 P.W.R. 1918. 

- 8 7 — Consideration — Mother living 

in open adultery—Min'r's paternal aunt, if can 
be appointed. 

The appointment of the minor’s paternal 
aunt as guardian is proper when it i 6 proved 
that the mother is living in open adultery and 
has borne children of such oonneotion. ( Badon, 
J.) HARNAMI V. PARTAPI. 30 P.W R 1914 = 

23 I G 938 = 67 P L.R. 1914. 

-— 8 b 7 and 1$ -Considerations—Neces¬ 
sity to appoint. 

A guardian need not be appointed merely 
because an application for appointment is 
made. It should bo ooDaidered whether it ib 
really necessary to appoint a guardian. When 
the mother of a minor is maDagiDg the affairs 
of her son properly, no guardiau need be 
appointed. (Robertson, J.) MUSSammat DEOKI 
V. PAKHAT Mal. 60 P W.R 1913 = 

19 1.0. 783 = 118 P.L R, 1913, 

- 8 . 7— Considerations—Mother — Pro¬ 
per guardian. 

A mother is tbe proper guardian for the 
person and property of a minor, until the oon- 
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GUARDIANS AND WARDS ACT (YIII of 
l890y, S. 7—Consideration. 

trary ig proved. An uoole should not ba preferred 
specially when he is seporate and was not on 
good terms with the minor’s father during his 
lifetime. The fact that one will seek the 
assistance of het relatives in the management 
of the property is not objectionable. (Kensing¬ 
ton, J.) PARTAP KUAR v J WABA8HAT. 

62 P.L.R. 1913 = 19 I 0. 428 = 12 P.W.R. 1913. 

-Ss. 7. 17 and 2i —Considerations — 

Welfare o/ minor—Witt of minor —.dLppoinf- 
ment of a guardian for minor—Matters to be 
considered in making an order. 

An order of appointment of a guardian to a 
minor oan only be made on the sole ground of 
welfare of the minor ; the Court oannot go 
against the will of the miDor| especially when 
he is old enough to form an intelligent opinion. 
[Rattigan and Chevis, 33.) Bhagvana v. Ram 
CHAND. 231 P L.R. 1911 = 11 I.C 478 = 

196 P.W.R. 1911. 

-Sg. 7 and 23 —Considerations — 

Father’s right to custody—Arrangement with 
mother — Effect. 

Where there is nothing established against a 
father except that he and his wife are on bad 
terms and living apart, he is entitled to the 
custody of bis child. The faot that he at one 
time agreed to allow the ohild to remain with 
the mother is immatenahas it is a revocable 
agreement. (Oldfield and Vtnkaiasubba Rao 
33.) 8RI Raja bOMMDEVARA BaTYANARA- 
YANA v. Narasimma. 18 L W. 173 = 

(1923) M.W N. 668 = 1924 Mad. 46. 

- S. 7(1) — Considerations—Welfare of 

minor—Appointment of guardian by Court- 
Welfare of minor, the only criterion. 

Wheie an application is made under the Aot 
the only question to be considered under 8. 7 
(2) is whether it is for welfare of the minor, 
that an order should be made and whether a 
particular person should be made his guardian 
according to bis personal law. is an irrelevant 
point. (Sadasiva Aiper nnd Moore, JJ.) 
DUBGAMUA V. LlNGAPP J . 33 1 C 77 = 

19 M L.T. 294. 

-S 7 — Considerations — Rights of 

mother—Wishes of relatives. 

Where no oharge of waste or mismanage* 
ment had been proved, the mere desire of the 
relatives of the minor is not a sufficient reason 
for depriving the widowed mother of the minor 
of her recognised olaim to be the guardian of 
her minor child’s property. ( Kotwal . A.J.C.) 
MT. LAXMIBAI v. ABDUB KADIR. 

68 I.C. 474. 

-8s. 7, 17 and 19 (b)—Cowsiderafion— 

Welfare of minor—Fitness of natural guardian 
—Power of Court to inquire into—Conversion 
of lather to Islam—Effect. 

A Court oan both in equity and under the 
Act interfere with the legal rights of guardian¬ 
ship of the parents. The welfare of the 
ohildren should primarily be considered. The 


GUARDIANS AND WARDS AOT (YIII of 
1890), S. 7—Enquiry. 

Court should ascertain what oould be for the 
welfare of the minors, whether any of them 
was sufficiently advanoed to make an intelligent 
preference, what means were at the 
disposal of such parents to provide for 
them ini future and whether the father 
would under the altered oiroum9tanoes be 
able to provide a fib home for his ohildren. 
If the father is nob able to provide a fit home 
he should be held to be Dot fit to be the 
guardian. Per Crouch, A.J.C.:—The provisions 
cl the Aot are in uo way limited by the 
English Praotioe. English decisions oannot 
be oonsidered to have any authority in India 
when dealing with a conflict between Hinduism 
and Islam. Change cf religion by itself dees 
not necessarily render a lather unfit to be the 
guardian of his minor ohildcen. 8s. 17 and 19 
of the Aot must be read together.— Quaere: 
— Whether the general rule that a ohild should 
follow the religion of the father could apply 
without qualification to a oase where the 
religion has been newly adopted by the father 
and is not that in which the ohild was boru or 
reared. (Hayward, 3. O. and Crouch, A.J.C.) 
RADHI BaI v. D. R. VASANMAB. 

41 I.C. 571 = 11 S L.R. 17. 

Enquiry. 

- Sa. 7 and 13 —Enquiry — Application 

under —Courts, duty of• 

A Court dealing with an application under 
the Aot should not dispose of the matter in the 
absence of the applicant by mskiDg an order in 
favour of his opponent as though the absent 
persou were a defaulter in a Civil suit. In 
determining whetber a person- is a minor the 
Court should take an independent view of its 
own and not adopt a findmg io some Civil 6uit 
that that person is a minor. ( Walsh and Ryves, 
33.) Ram Bahai v. Chhotey Lab. 

19 A.L.J. 489 = 63 I C. 367 = 

3 U P.L.R. (All.) 105* 

-S 7 —j Enquiry under — Summary, 

nature of. 

8. 7 oontemplates only a summary inquiry 
followed by au order for the welfare of the 
minor, and nob elaborate inquiries whether the 
property left by the deceased was joint or self* 
acquired. When an application is made on the 
footing and with the olaim that the miner is 
separately entitled to separate property, the 
Court should appoint a proper person as 
guardian of his property leaving it to the 
guardian to institute suits for the recovery of 
the property olaimed. (Batchelor and Shan*. 
JJ.) GURAPPA 8H1VGENAPPA PUTTI »• 
TAYAWA BHIDAPPA. 40 Born .313 = 

33 I.C. 16 = 18 Bom. L.R. 3*6, 

- S. 7 —Enquiry—Summary of. 

The proceedings under 8. 7 of the Guardians 
and Wards Aot are summary. The Judge has 
to make such enquiry as he thinks necessary to 
satisfy his mind, and has gob unfettered 
discretion in the number of witnesses to bo 
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GUARDIANS AND WARDS AOT lYIII of 

1890), S. 7—Mala fide Application. 

examined, length ol cross-examination eto. 
{Kincaid* J.G.) BIBI FatM* v . BaKarsHaH. 

68 l.C. 888 =*15 S L R. 175, 

Mala fide Application. 

-S. 7— Mala fide application—Minor 

having no property —Institution of proceeding s 
with ulterior motive s — Legality of. 

Wnere no gaacdiau lor che person or property 
o t a minor was necessary and a m.»soer 
instigated dis servaut wuo was the grand.acber 
of the minor to make an application lor 
appointing himiolt as toe guardian so that the 
mmor may be married to his son, n was held 
that it was not a bona fide judicial proceeding 
and orders made thereon were wholly without 
jurisdiction. {Mjokerjee and Carnduj), JJ.) 
SUBHADRA KOER V. DHAJADHARI GoSSGN. 

15 C.L.J. 144 = 13 1 0. 898= 16 .C.W N 41a 

Security by Guardian. 

-Ss. 7 ( 1 ) aud 34 — Security by guardian 

—Appointment on condition uf furnishing order 
whether unaer S. 7 (1) or S. d4. 

An order ot appointment of a guardian of 
property of an inlaut of condition that he 
furnisnus security is au order under 6. 7 {i) an a 
not under 6. 84 and is appealaole under 8. 47 
(4 1 . Whore a guaruiau is appointed on oouur 
tlou tuat he iumishes security the amount 
takeu as 9eourity is sufficient if it affords rea¬ 
sonable protection against malpractices wniuh 
require time to be oamed out. 1 C.L.J. lbO, 
Foil. ( Mookerji and Bsachcroft, JJ.) HAREN- 
dra Nath Mookerji v . ardhendhu 
Kumar Ganguly. 24 1. c. zuj. 

- 8 a. 7 and 47 (a)— Security by guardian 

— Conditional and final orders of appointment 

— Appeal. 

An application (or tbe appointment of a 
guardian (or the minor’s property was made on 
which tbe Court passed an order appoiatiug the 
mother as guardian aud directing nor to fur¬ 
nish security within two weeks ol the date cl 
the order. Auer such security was furnished 
and accepted the Cuurt issued a dual order of 
appointment. Au appeal was preferred against 
the dual order alooe. Held, that tbs drat order 
was only preliminary aud conditional and did 
not take efljot till tbe seounty was furnished 
and that tne dual order was the only order 
appointing tho mother as guardian under 8. 7. 
An appeal against the latter order was, there¬ 
fore, maintainable. iSpencer and Krishnan, 
JJ.) SaNQaYYA THEVAN V ilTAMMAL. 

3d l.C. 813-11 L W. 377. 

-Si. 7 and 34— Seeurity by guardian— 

Aote of guardian prior to furnishing seounty. 

In oase of a conditional order of appointment 
of a guardian the minor’s natural guardians 
act done in good faith prior to tbe furnishiog of 
security by the guardiau appointed are valid. 
(Ayling and Seshagiri Iyer, JJ.) 8UBB4 Naiok 
V. RAMA 1YAR. 40 Mad. 773 = 

8 L W. 241-37 1 0. 892 - (1917) M. W.N. 426. 


GUARDIANS AND WARD3 ACT tVIII of 
1890), S. 7—Trust Property, 


-Sa. 7 and 47 (a )—Security bp guard¬ 
ian — Condtftonaf and final orders — Post¬ 
ponement of appointment • 


Tbe Act does not require tvso orders yi«- 
interim order ot approval aud a "dnal order of 
appom-meot ot tue guardian of property pot 
does it postpoue tbe appointment till security 
is furnished. On tbe oloer hand the appoint¬ 
ment should be oefore the requisition lor aud 
tne furnishing of sejuricy. (Sadastva A yar 
and Moore, JJ.) GOPPAMMAL v. SRiNIVAS 
uvitcfiiB 3t l.fl. 4i2 = t0 M.L J 508. 


Testamentary Guardian. 

-3. 7 (3) — Test xmentary guardian — 

Hindu Law - A opomlm^nL of guardian for minor 
nephew —Validity, 

Under Hindu Law, a mao cannot appoint a 
guardian lor bis miuur nephew. a provision in 
tbe will of a Hiudu testa.or appointing a guard¬ 
ian for bis bepbew Uoed not bind the Courts 
under S. 7 f3) ot the Guardiau aud vVards 
Aon (G’>ieim, J.) UHanPaT Ram v . PREM 
8i^GH. 2 0 P.L R 19»1 =* 

12 1 0. 432~ 2^0 P W.R. 1911. 

-S. 1 —Testamentary guardian—Oral 

declaration—Sufficiency of. 

It is only where there is a written will appoint' 
ing a guardiau that a testamentary guardian 
stands in the way ot the appointment ol a statu¬ 
tory guardiau by the Court. In the case of an 
appointment ot a guardian by an oral will it is 
open to the Court to ignore cum appointment 
aud maki statutory appointment ol its own if 
it considers best in the interests of the minor. 
(Aylmg and Vtnkalasubba tiao, J J . i PakVTI 
AMMAL V. Klayaperumal Konar. 

15 L.w. 4.3 = (i922) M W.N 167 = 

1*22 Mad. 70 fl). 

-8. 7 (3 )—Testamentary guardian — 

Precludes order under. 

Under 8. 7, ol. (3) where a guirdian has been 
app noted by w>li, au order uuder that section 
declaring another person to be guardiAi in his 
stead shall not bo made, until tbe powers of 
the guardian appointed by the will have ceased 
under tbe Act. (Sanasiua Aiyar and Moore, JJ.) 
ALAGAPPA IYENGAR V. MANGATHI AM- 
MANGAR. 40 Mad. 672 — 34 l.C 766 = 

30 M.L J 504. 

Trust Property. 

-8s. 7 and 23— Trust properties—If 

guirdian can be appointed for — No iaterestin 
surplus income. 

Properties given to the head of a mutt as 
trustee are trust properties and no guardian in 
respeot thereof can be appointed under 8 7. 
Nor oan sanotion bo granted under 8. 29 to 
sell tbe properties. 8uoh a sale is invalid. A 
Dbarmakarta has ordinarily no interest in the 
surplus income of the mutt properties though 
in a given case suoh a right might be establish¬ 
ed. A right to a portion of tho income of the 
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GUARDIANS AND WARDS ACT (VIII of 
1890), S. 7—Trust Property. 

trust properties does not vest the properties in 
the benefioiary so bb to attract the provisions ot 
8. 7 and -29 of Guardians aDd Wards Aot. 6 
L.W. 337, Foil. ( Seshagtri Axyar and Baketuell, 

JJ.) Obla Venkatachalapathi aiyar v. 
Thirugnana Sambanda PaNDARA 8ana- 
DHI, 83M.L.J. 297 = 

42 I.C. 273 = 6 L.W. 637. 

-8. 7— Trust property , 

Ad applioatioD under S- 7 of the Act for the 
appointment of a guardian for the management 
of the debutter properties of an idol on behalf 
of an infant Shebait oannot be entertained 
where the minor is merely a trustee and hne 
no proprietory interest id the properties. 
(Coutls and Dass, JJ.) KlLLBY v. BAHURIa 
8HEORATAN. 1 P. 432 = 

3 P.L.T. 805 = 1922 P. 527 

- 8a, 8 and 11 — Objection petition by 

relat’ve of minor—Application for appoint¬ 
ment of guardian—Failure to serve notice 
unaer 8. 11, if fatal. 

The petition of objeotion of the relative 
might be regarded in substance as an applica¬ 
tion by a relative of the minor for the appoint¬ 
ment of a guardian within 8. 8 of the G. and 
W. Aot, 1890. Failure to comply with the 
provisions of 8. li as to the service of notice of 
the application, was not a fatal defeot whioh 
would invalidate the proceedings of the Court, 
as all the parties interested were already before 
the Court. 38 Oal. 783, Dist. < Mookerjee and 
Beachcroft, JJ.) 8UNDAR MONI Dai v. Bang 
8IDHAR PATNAIK. 18 C W.N. 160 = 

16 1.0. 900 = 17 C.L J. 405 

-S. 8 —Order without application — 

Validity—Pardhanashin laiy—If can apply. 

A Court has do power to make an order 
appointing a guardian of minors except on a 
substantial application. Tbe mere faot- that 
the mother of a minor is a pardanashin Jady is 
no obstacle to hse being appointed guardian of 
the minor sou. (Chitly and Ghatterjea, JJ.) 

Jaiwanty Kumari v Gayadhar UpA- 
DHYA. 38 Cal 2>6 = 13 G.W.N. 676 = 

10 I.C. 334 = 14 C.L.J. 226. 

- Ss. 8 and 16 — Court's interference in 

family affairs. 

A Court should refuse to take proceedings 
under the Aot when the result would be au 
endless senes of family disputes and thus may 
involve an unnecessary interference with the 
family arrangements whioh are quite satis¬ 
factory .(Kensington, C.J.) HAYAT KHATUM 
v. 8HARAM KHATUM 93 P.R. 1914 = 

26 I.C 524-238 P L.R. 1918. 

-8. 8 —A ppointment of guardian—Right 

of appeal or revision. 

It is open to a person on whom notice phould 
have been served but has Dot been, to oome for¬ 
ward and object in revision to the order passed 
appointing a person as guardiaD. (Daniels, 
A.J.O.) MT. I8U4MAN V MT. MAQBULAN. 

73 I.C. 255 = 9 0. ft A.L.R. 74. 


GUARDIANS AND WARDS AOT (VIII of 

1890), S. 9. 

— -Sa- 9, 10, 19 and 52—Custody c/ 

minor — 8u\t or application—Delegation of 
guardianship—Revocation of—Suit in District 
Court—Transfer of, to High Court—Letters 
Patent (Mad.), els. 13 and 20 -Mandatory order 
for delivery of infants' resident in England — 
Impropriety of. 

A Hindu father appointed tha deft., ar 
English lady, as guardian of tb^ persons of bis 
minor eons od tbe offer of tbe deft, to take 
them to Europe and educate them in England, 
Subsequently the father cancelled the arrange¬ 
ment and demanded his children back. On the 
defendant’s refusal to do so, the father institu¬ 
ted a suit in the ChiDgleput District Court for 
a declaration that he was entitled to the 
ou9tody and guardianship of his sons aDd for an 
order directing the deft, to hand them over to 
him. The suit was transferred under ol. 13 
of the Letters Patent to the High Court of 
Madras whioh granted a deoroe as pra\ i 
for. Held, that the suit was entirely 
misoonceived and should be dismissed. 
Tbe District Court has no jurisdiction over 
infants exoept such as is oonferred by the 
Guardians and Wards Aot. The jurisdiction 
of the District Court is limited by 8 9 of 
the Aot to infants ordinarily resident witbin 
the District and tbe mioors in question haviDg 
left India months prior to the proceedings were 
not ordinarily resident in the District. A suit 
inter partes is not the form of procedure 
prescribed by 8. 10 of the Guardians and Wards 
Aot for proceedings touobing the guardian¬ 
ship of infants. Semble: The powers of the 
Madras High Court to whioh tbe suit was 
subsequently transferred under ol. 13 of the 
Letters Patent, relating to the case would be 
those which but for the transfer might have 
been exercised by the District; Court. Even if 
the High Court'had any jurisdiction with 
regard to minors beyond that exercisable by 
the Distriot Court a mandatory order directing 
the deft, to deliver possession of the minors 
ought not to have been made since any attempt 
to enferoe it would expose tbe deft to habeas 
corpus proceedings in England and also because 
the minors were not represented before the 
Court and no steps were taken to ascertain their 
wishes and interests The order of the High 
Court declaring one of tbe iofaDts who was 
soon to attain majority, a ward of Court and 
then declaring the plff. as their guardian under 
8. 7 so a 9 to prolong his minority without 
consulting tbe infant’s wishes and when the 
plff. was a fit person to be the guardian 
opposed to 8* 19 of the Guardians and 
Wards Aot. (Lord Parker.) ANNIE BESENT 
v. Narayaniah 38 Mad 807 * 41 I A. 314 = 

27 M L.J 30 = 18 OWN 1089 = 

1 L W. 820 = 11914) M.W N 588 = 
16 M L T 165 = 20 0 L J 283 = 

18 Bom. L.R. 625 = 24 I C 290 = 

12 A.L J. 1133 (P.C.). 

-8s. 9, 39 —Residence of applicant. 

According to the Aot, the applicant for guar¬ 
dianship of minor muBt be residing within the 
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GUARDIANS AND WARDS ACT (YIII of 
1890), S. 9. 

juriddioiton of the Court to which the applioa 
tion is made. ( Rajique and Piggott, JJ.) 
ASGHAR ALI V. AMINA. 3b A. 280*=* 

24 I C. 89 = 12 A.L J. 392. 

- Sa. 9 and 25— Custody of minor—Suit 

or apolicotion. 

The diotum of the (P.C.l in Besi'it v. Nara- 
yaniah (38 Mad. 807) that a suit inter parties 
is not the right proceeding does Dot do away 
with the tfiect of the judgment in Sharifa v. 
Mune Khan, 25 Bern. 574 ; 3 Bom. L.R. 167. 

[Scott, C. J. and Beaton, J.) ACHRATLAL 
JEKISENDAS V. CHIMANLAL PARBBUDaS. 

40 Bom. 600=37 I C 218 = 

18 Bom. L R. 882. 

- Ss. 9 and 23 -Custody of minor — 

Suit in Alufussal Court—Jurisdiction. 
a A Mufussal Court other than the District 
no jurisdiction tc entertain proceedings 67 
a father for the custody of his minor child. 

A suit will not lie for the purpose in the 
Civil Court. 38 Mad. 807, Poll. ; 40 Bom. 
660, Disf. ; 4 BeDg. L. R (App.) 36 ; 8 Cal. 
266 ; 9 Mad. 34 ; 26 All. 594 and 26 Bom. 674, 
Ref. {Wallis. C.J., Ayling aud Saaasiva lytr, 
JJ.) K. Sathi v Ramandi Pandab'M. 

42 Mad. 647 = 9 L W 630 = 37 M L J 93 = 

26 M L T 61 =93 1.0. 399 = 
(1919) M.W.N. 497 F B ). 

- Ss 9 and 25—Custody", of\ minor— 

Suit, if maintainable. 

A suit by a father for custody of his ohild is 
maintainable especially as no remedy exists 
under the Guardians and Wards Aot. (Robin¬ 
son, 3.) MATHUR'BAN v. TEW^RY. 

44 I.C. 7.33=10 Bur. L.T 186 

-8. 9 — Custody of * minor—Suit 2or 

application. 

The Guardians and Wards Aot forbids pro¬ 
ceedings be'mg taken in the ordinary way 
touching tbo guardianship of infants. A suit 
for ouetody of a obild must bo brought under 
the Guardians and Wards Aot whioh confers 
jurisdiction on the District Court over minors 
ordinarily resident in the District. The 
objection to jurisdiction oculd be raised at any 
stage. 27 M.L.J. 30 (P.O.). Poll. [Young, J.) 
ARUNAOHALLAM PILE AY V. AYAMA. 

8 L.B.R. 211 = 29 I.C. 768 = 
8 Bur. L T. 128. 

- S. 9 (2) — Appointment of guardian — 

Property of minor in the hands 0 / administra¬ 
trix. 

A guardian of the property of a minor, 
in the hands of tbo administratrix to his 
father’s estate oan be validly appointed. Tbe 
appointment of administratrix does not mean 
that tbe minor has no property in tbe estate. 
8 B.LR. 208, relied on. (Sanderson. O.J. and 
Mookerjee, J.) LALIT Kumar Mokebjee t>. 
Dababathi Sinqha. 68 I.C. 261 - 

,. 48 Cal. 80S, 


GUARDIANS AND WARDS ACT (YIII of 

1890), S. 11. 

- S. 10 — Illness of child no reason. 

Illness of a ohild in the oustody of tbe 
adoptive father is no reason to make over the 
ohild to the natural father. ( Campbell , J.) 
PIARE Lal v. UDAI Ram. 1923 Lah. 376. 

-S. 10 (1) (a) — Application staling age 

and date of birth of minor — Wnether evidence 
to prove age of minor. 

Proceedings for the appointment of a guard 
iau, the oause title of whioh stated tbe age of 
the minor at the date of proceedings are not 
admissible in evideDoe for the purpose of 
showing what the age of the minor then was. 
(Fletcher and Newbculd, JJ.) BROJA KRISHNA 
GHOSE v. BEN1MADHAB GHOSE. 41 1.0 744. 

-Ss. 11. 13 and 17 (3)— Guardian of 

minor, appointment of—Ptrson in custody of 
minor—Opportunity to addu:o evidence. 

An order appointing a person to be the guard 
ian of rhe property and the person of tbe minor 
without givinR the person in oustody of the 
minor an opportunity to adduoe evidenoe to 
show the uufitoess of the applicant for guardiun- 
ehip aoi without fixing the date for the hearing 
of tbe petition, is bad and ought to be set aside. 
(Chatterjee ani Walmsley, JJ.) TALUK RAJ 
KOER V. CHOOLACHOOA KOER. 20 I C 878. 

-S. 11 — Fit case to appoint a guardian- 

Where it was alleged that an alienation of a 
part of the property of the miuors was neoes- 
sary to pay of! oertaiu debts on whioh interest 
was aooucnulatiQg and that ic would be im¬ 
possible to alienate so long as the applicant did 
not get a certifioate of appointment from the 
Court. Field that this was a fit case in whioh 
the application for the appointment of a euard- 
iao ought to have been acoep'ed. >Moti Sagar, 
J ) Mt. Tahan v- BHADI. 1928 Lah. 601 (1). 

--Ss 11, 13 and 48 - Refusal to appoint 

applicant as guardian— Subiequint application 
for tho same purpose not maintainable—Pro 
ceedings unaer the Act—Nature of. 

Where a person's application to be appointed 
as guardian of a minor is rejeoted and there is 
no appeal from that order a subsequent 
application for the same purpose by tbe same 
person is not oompoteut. Proceedings under 
tbe Guardians aud Wards Aot are not intended 
to be summary. Whore a Distriot Judge 
oommits a material irregularity in appointing 
a particular person as guardian ignoring tho 
prooedure laid down iu 8 s. 11 and 13Jand 
failing to oonsider whether the guardian'was 
by character aDd oapaoity a fit person and 
whether the appointment was for tbe welfare 
of tho minor, his prooedure is materially 
irregular. (Kolwal, A.J.O.) GOPALBAO p. 
8URAWAN. 1923 N. 36. 

-Ss. 11, 13 and 17— Person not a party 

to proceedings — Appeal — Revision. 

A person who is not made a party in an 
applloation under 8, 10 but to whom notioe 
ought to have gone under 8. 11 (a) (tv) as a 
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person interested in the result of the applica¬ 
tion, onunot under 8. 47 (a) file an appeal from 
the order passed on tne application. But he 
can file a revision under 8. 116, C.P.C. 8s. 13 
and 17 are wide enough to covet an enquiry 
into any of the matters which can legiti¬ 
mately form the eubjeot of opposition to the 
grant of a certificate of guardianship to a 
particular individual. <Stuart and Kanhaiya 
Liall, a.j Oi.i Jhandrshub «. baij Nath. 

1 0 L J 761 = 27 1.0. 121-13 00 63. 

— S. 12— Minor becoming Muttawalli— 

Powers of, District Judge's. 

Where <» minor, in respect of whom a guard¬ 
ianship applioavion is made, becomes a Mutia- 
walli under a trust deed, the District Judge is 
empowered to give directions for the discharge 
of the Muttawalli's duties pending the majority 
of the minor or a regular suit by some person 
interested in the endowment. [Piggott and 
Walsh, JJ.» KH*iTUN Beg AM v. EJ-Z * HM ad. 

39 All. 283 = 37 10 883 = 13 A.L.J. 132. 

" — Ss. 12 and 23 —Court's power to put 

minor in possession o/ guardians. 

If an appointment of tho guardian of the 
person of a minor is made, the proceedings 
oannot be regarded as oompiete until the 
guardian has obtained efi^otivo possession of 
the person of tho ward. If the guardian is not 
in such possession, the Court should take 
aotion under 8. 12 to place the minor in the 
possession of the guardian. 26 All. 694, Ref. 
[Chamur and Piggott, JJ.) UTMA KUAB v. 
BHAGWANTA KUaB. 87 All 513 = 

29 1.0. 416 = 13 A.L J. 742. 

—;-8, 12 — Power of District Judge to 

direct any parly to proceedings to aeposit in 
Court any sum due to minor — Jurisdiction. 

In a proceeding under this Aot for the ap¬ 
pointment of a guardian, the Distriot Judge 
has no power to direct any party to the 
proceeding to deposit in Court any sum due to 
the minor. ( Rafique and Piggott, J J. I MOHAN 
SINGH V. ANAB KDEB. 24 I.C 518 = 

12 A.L.J 788. 

- * — Sg. 12, 43 and 47— Application for 

guardianship — Pending—Order sanctioning 

mortgage—Validity. 

An order of the Distriot Judge sanctioning 
the marriage of a minor girl, while an applica¬ 
tion for the appointment of her guardian is 
pending is bad, (Shah and Crump, JJ ) 
LAXMINABAYAN 8ESHAGIBI V. PARVATIBaI 
PABMESHWar. 44 Bora 690 = 

57 1 0. 79 = 22 Bom L.R. 899. 

-S. 12 (1) —Power to direct payment 

into Court or to appoint Receiver of property. 

Oa an application under 8. 12 the Court has 
power to direct payment of the minor’s money 
into Court or to appoint a-Receiver of his pro¬ 
perty. ( Robertson , J.) In re Bai Jamnabm. 

86 Bom. 20 = 11 I.O. 864=13 Bom. L.R. 487. 


GUARDIANS AND WARDS AOT (VIII of 

1890). 8. 13. 

-Sa. 12 (1), 25, (1) and 43 —Discretion 

as to marriage of minor—Disobedience of — 
Order of Judge — Jurisdiction. 

Where a Court appointed a guardian for the 
person of a minor and also provided that the 
minor should not be married without the con¬ 
sent of a particular person or the Court and on 
the violation of the order by the guardian in 
giviog the minor in marriage the Court ordered 
production of the minor and imposed fine 
under 8. 45 of the Guardians and Wards Aot on 
their failure to produce tho minor, held, that 
the order of the Judge was uot made either un¬ 
der 8. 12 (1) or under 8 25 (1) and so 8. 45 of 
the Guardians and Wards Aot had no apolloa- 
tion. ( Mookerjee and Carnduff, JJ.) SUBHA- 
DRA KOER V. bHAJADHARI GOSWAMI. 

18 C L J. 147 = 14 I.C. 880 = 16 G.W.N, 447, 

-8. 13 —Evidence — Kanungo's repoftt 

whether admissible. 

In proceedings under this section the report 
of a Girdawar Kanungo in favour of tho appoint¬ 
ment of a certain person as guardian is in¬ 
admissible in evidoaoe and the order of appoint¬ 
ment should not be based upon it. (R i fig lie 
and Piggott, JJ.) 8 UBHAG 8INGH v. KAGU- 
NANDAN SINGH• 86 All. 282 = 24 I 0. 113 = 

12 A.L J. 388. 

-—8. 13 -’Procedure, if summary. 

The procedure under 8. 13 is not intended 
to be summary and therefore a Court should 
not reject an application for the appointment 
of a guardian o' a minor without enquiry. 17 
Bom. 660 ; 15 I.C. 196, Foil. (Scoff Smith. J.) 
Jiwan v. ZEBO. 63 H.L R. 1917 = 

44 I.C. 976 = 134 P W R. 1917. 

-8. 13—Order with enquiry — Husband- 

claiming to be guardian of his minor wife. 

A husband may in many oases be a suitable 
guardian of hie minor wife but the question 
mast be settled, one way or the otbar, after 
proper inquiry as contemplated by 8. 13 of the 
Guardians and Wards Aot. An order made 
without proper inquiry is bad and ought to be 
set aside. [Scott-Smith, J.) TlRHU v LACH- 
MAN. 109 P.L R. 1912 = 18 I C 198 = 

71 P.W.R. 1912. 

—8. 15 —Joint guardians — Inability to 
give security—Appointment of one—Consent of 
mother. 

A guardian who was supported by the mother 
of a minor was appointed along with another 
person as joint guardian. He failed to furnish 
the necessary seourity, the joint guardian was 
appointed sole manager of the minor’s property. 

No opportunity was given to the mother to 
state her views before this appointment was 
made. Held, that the order was injudicious 
and made without due consideration and 
ought to be set aside. [Shariuddin and 
Richardson. JJ.) MAHABBAT ADI CHOW- 
DHURY V. 8HAMSHER ADI OHOWDHUBY- 

13 I.C. 703* 
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- S. 17— Religion of minor — Duty of 

Court in considering the question of custody of 
young girl. 

The Court in considering the question of 
oustody ol a youDg girl should see that she 
should be plaoed under the guardianship of a 
person woo will bring her up in the rsligiou of 
her people. (A/eurs, C.J. and Banner ;t, J ) 
Ram Prasad v. District Judge of 

GORAKHPORE. 57 I.C. 681 = 

2 U P.L.R. (A ) 336. 

■ —-»S. Yl —Mother leading irrtgular life — 
Appointment of guardian —Conditions. 

The guardianship of a minor ohild was 
temporarily taken out of the hands of the 
mother who was leading a very irregular life at 
the time of the institution of the proceeding 
and her oonduot was suoh that it would be 
wrong to ooufide a ohild to her. The mother 
does not permanently forfeit all her natural 
right to the oustody of her ohild. The mere 
faot that the mother earns a small and possibly 
preoarious income is in itself no reason for 
depriving her of the ohild. (Chille>jee and 
Panton, JJ.) Mbs. Wanifred v Mrs. 
Wanifred Chapman. 37 I.C. 13 = 

31 G L J. 365. 

- S. 17 —Illiteracy of — Mother, whether 

disqualification. 

Simple illiteraoy is no disqualification for 
the appointment of a mother auguardiau of her 
sons. (Challerjee and Chapman, JJ.) In re 
NIKHABANNE88A BIBI. 33 I c 918 = 

20 O W N. 663. 

-8. 17— Considerations— Welfare of 

minor —Rights of guardianship—Wishes of 
minor ana of deceased parents. 

In selecting a guardian the maiD consi¬ 
deration must be the welfare of the minor and 
the reoognised rights oi guardianship under 
the Law to whioh the minor is subject, must, if 
neoe9sary, be given a subordinate position. 
Consistently with the welfare oi the minor the 
Court should also have regard to the wishes ol 
the deceased parents ol the minor and also to 
the minor’s wishes when he is ot years of dis¬ 
cretion. 32 Bom. 60; 29 All. 210. Foil. 
(Mookerjee and Beachcroft. JJ.) FUDKUMABI 
BIBEE V. BUDH 8INGH DHUDHURIA. 

25 1.0. 112 = 18 O.W.N. 1198. 

-S. 17— Welfare of minor. 

Where there was a maintenance order against 
the lather, the amount under whioh was long 
delayed and partly not paid and where the ward, 
a boy ol 11, wanted to learn tailoring while the 
father wanted him to be put to sohool. Held, the 
father should not be appointed as guardian 
eipeoially when bo had re married and divorced 
the ward’s mother. ( Campbell , J.) MT. MUKA- 
BAR v. Kabim BakBSH. 1923 Lah. 283. 

-Si. 17, 7— Consideration — Husband 

who failed to get restitution if a good guardian. 

In oaee ol his faijure to get restitution of 
oonjuga) rights by execution of the deoree the 
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husband should not be appointed guardian of 
the person of his wile, (Scott-Smith, J.) ASA 
BaI v. GlBDARl Ram. 67 1 0.882 = 

8 Lah. L J. 293. 

-S. 17— Unchaste mother — Rights of 

guardianship. 

The mere laot of unchastity is not enough to 
deprive a mother of her rights ol guardianship. 
(Kutwal, A.J.C.) MT. Gangu v. Mt. KONGfcHl. 

74 I.C. 53 = 1923 Nag. 305. 

-8s. 17 and 19— Guardianship of 

minor—Father—Suit lor custody of child. 

Where a lather has never had custody of his 
infaut child there 16 no provision under Guard¬ 
ians and Waids Aot by whioh tbo lather.oau 
obtain the oustody of the child. S. 19 ol the 
Guard laus and Wards Aot precludes lrom 
appointing any one other than the laiher of the 
minor as guardian of the miuor unless the 
miuor’s laiher is lound to be unfit to be guard¬ 
ian ol the minor’s person. The words ol 8. l‘J 
ol the Guardians and Ward6 Aot bo lar lrom 
being subject to the prov sions of 8. 17» 

expressly override them. 38 M. 807. followed. 
(Batten, J.C. and Halliiax, A.J.C.) DHAN 
Kumari Devi v. Mabendra Singh. 

6 N.L.J 111 = 19 N.L.R. 45 = 1923 Nag. 199. 

-S. 17 — Remarriage of a minor's mother 

— First husband's reversioner v. step-father — 
to guardianship. 

Remarriage ol a miuor’s mother does not 
deprive her ol the right to guardianship when 
the minor is too young to bo taken away lrom 
her oustody. The minor should be felt in her 
charge, but one ol the first reversioners of the 
deceased father of the minor and not her new 
husband should be appointed as guardian ol the 
miuor’6 property. (Chtvis J.) AHMAD v. 
Rahmatan. 40 10. 107 = 82 P.W R. 1917. 

-S. 17 —Religion of minor —Presump¬ 
tion as to —Duty of guardian — Marriage of 
Christian minor with Ubamar valid— Right to 
be appointed guardian. 

A ohild iu Ludia must under ordinary circum¬ 
stances be presumed to have his lather’s 
religion and bis corresponding oivil and boo al 
status, and it is therelore ordinarily the duty 
ol a guardian to train his infant ward in such 
religion. 11W.R. 77 P.C , Foil. An Indian 
Christian who was originally a Chamar died 
leaving behind his wife and a minor daughter. 
Shortly alter ihie, the wile was reoeived back 
into the Chamar brotherhood and immediately 
afterwards she married tbo minor girl to a 
Chamar to whom she had beeu already betro¬ 
thed by her father. On an apphoatioD for the 
appoinimeot of a guardian to the person of the 
minor. Held, that in as muoh as the father of 
the girl was, and died, a Christian, the girl 
must be presumed to be *a Ohristiau and the 
alleged marriage was therelore invalid (2) that 
the mother ol the girl having renounced the 
Christian religion was not a fit person to have 
obarge of the girl who must te brought up as 
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Christian until she reaohed years of discretion 
when she could choose for herself. (Scoff* 
Smith, J.) ALLUNT v. BADAMO. 

32 I C. 897 = 48 P.W.R. 1916 

8- 17 —Welfare of minor—Maternal 
grandmother v. paternal grand-father's\brother. 

A minor’s maternal grandmother will be 
preferred when the minor’s welfare requires it 
to his paternal grandfather’s brother as 
guardian of the person and property of the 
minor. ( Beadon . J.) BATA v. MUSSAMMAT 
BHaGAN. 43 P.W.R. 1913 = 19 I.C. 609 = 

192 P.L.R 1913. 

-S«. 17 and 19 — Father — Guardian¬ 
ship—Second marriage. 

The fact that the father has married a second 
wife is not a sufficient ground for holding that 
he ie unde to be the guardian of his ohildren in 
the absence of proof of ill-treatment by the 
father or th« step-mother. Tb the first wife 
was not properly treated, is not a grouod for 
presuming that the ohildren will not bo pro¬ 
perly looked after. The Legislature advisedly 
draws a distinction between the legal rights of 
husband and parents on the one side and those 
of the other near relations on the other side. 
The former oould be deprived of the right of 
guardianship only when they are found 
to bo unfit to be guardians and the latter 
when it does not conduce to the welfare of 
the minor. 8. 19 applies to the former case 
and 8. 17 applies to the latter oase. ( Seshagiri 
Aiyar and Napier, JJ.) AUDIAPPA v. 
Nallendran. 39 Mad. 473 = 

28 M L.J 442 = 17 M.L.T. 389 = 29 I 0. 4 = 

(1918) M W.N, 330. 

-S. 17 —Welfare of minor — Father's 

wishes. 

Under S 17 of the Aot the question of 
guardianship has to bo deoided with reference 
to all tbo considerations mentioned in the 
seotion and where it is positively injurious to 
give effect to a father’s wishes, tho Court will 
interfere even in bis life time. {Wallis and 
Abdur Rahim, JJ ) ALHEHRECHT V. BATHBE 
JELLAMMA. 11M.LT 63 = 

(1912) M.W.N, S3 = 13 I C.!«53 = 

22 M.L.J. 247. 

S. 17 — Welfare of the child—Para¬ 
mount consideration. 

The welfare of the minor is the paramount 
consideration in an application for the appoint¬ 
ment of a guardian for the person of a minor 
though the rights of guardianship under law 
must also be considered but the qualification 
or otherwise of the proposed guardian is only 
seooadary to that of the minor’s welfare- 82 
Bom. 60; 20 All. 210; 33 All. 222 ; 10 I.C. 
283 ; 21 M.L.J. 196; >6 M.L J. 367. Poll. 
ISu^dara Iyer and Spencer, JJ.l MUTHU- 

■veerapp* ohettyp. Punuswami Chetty. 

(1911) 2 M.W N. 661-22 M.L.J. 68 = 

13 1.0. 16 = 10 M.L.T. 477. 


GUARDIANS AND WARDS AOT (YHI of 

1890), 8. 17. 

-3. 17 —Presumptive heir as guardian. 

if desirable. 

Usually, it is undesirable to appoint any odo 
guardian of the person of a minor, who is the 
presumptive heir to the minor’s property. 
{White, 0. J. and Sankaran Nair, J.) 
Krishnaswami Chetty v. Cottah Man- 

GAMMAL. lo I.G. 283= (1911) 1 M.W N. 363 

■S. 17— Considerations — Management 
of business — Purdanashin lady — Security- 
Remuneration. 

The mere faot that an applicant is a purdana¬ 
shin lady is no ground lor rejecting her olaim 
to be appointed guardian of the property of a 
minor. Where however the minor's estate 
owns a big business wbioh oould not be manag¬ 
ed by a woman of the status of the applicant 
without an assistant, that may be a ground for 
appointing another person as guardian. Where 
an appellate Gouctiooneiders the advisability 
the appointment of a particular porsou ai 
guardian it may take into consideration also 
the questions of the remuneration that will 
have to bo paid to him as well as the seourity 
wbioh he is likely to furnish. ( Kotwal , A J.0.) 
Mt. Rajrani v. BHAGWANDAS. 

1922 Nag. 232. 

-- S. 17— Paternal uncles as maternal 

uncles—Hindu Law 

The paternal uuoles ace, under the Hindu law 
preferential guardians to maternal uuoles, but 
if th9 former olaim an interest in the minor’s 
property adverse to the minor, they are not 
entitled to the oustody of the minor under the 
Guardians and Wards Aot. ( Stuart , J.C.) 
Baijnath v. Emperor. 10.LJ,416 = 

23 1.0. 840=15 C L J. 640. 

ft 

-S. 17—Discretion of District Judge— 

Interference in appeal. 

The discretion vested in a District Judge 
acting under 8. 17 of the Guardians and Wards 
Aot is very wide and orders passed within the 
bounds of suoh disoretion oan rarely be inter¬ 
fered with by the High Court. ( Piggott, A.J C.) 
KaNIZ JAFAR v. ZAQIA BEGAM. 11 I 340 = 

14 0 C. 103. 

-Ss. 17 and 19 fc)—Welfare of minor 

—Natural right of father—Conversion to Islam 
from Hinduism—Effect. 

8. 19 reooguiseu the natural rights of the 
father and is controlled by S. 17 aooerding to 
wbioh the paramount omsideration is sbe 
welfare of the minor. A Hindu father’s oon 
version does not operate to deprive him of the 
guardianship of bis ohildren by reason of Act, 
(XXI of 1850). Nor his conversion per se 
reason for the Court to declare the father unfit, 
for the Court oanont say that one religion is 
better than the other. (Pratt and Crouch, 
A.J, Ca.) sheik Mahomed v. Mb. Radha- 
bai. 47 I C. *17 = 12 S L R. 14. 

-S. 17 (1 )—Welfare of minor. 

It was not for the benefit and welfare of the 
minor to take him oat of the oustody of his 
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mother especially when the application for 
appointment of guardianship was made simply 
for the vindication of the applicant’s right as 
paternal grandfather. ( Tudball and Ryves. JJ.) 
8UDHIA v. MAKKA. 84 1.0. 418 = 18 A.L.J. 71. 

-8 . 17 (1) (2) —Scope of — Muham¬ 
madan Law—Guardianship for marriage. 

Though the Aot enables the Court to appoint 
anybody as guardiau, S. 17 (2) lays down 
Rules wbioh bring the provisions of the Aot 
into tune with those of the Mahomedan Law 
aooording to whioh the father has a preferential 
olaim to be-the guardian of his minor daugh¬ 
ter’s property. The Rules as to guardianship 
for marriage of a minor are governed exclusi¬ 
vely by Mahomedan Law. (Chatterjee and 
Newbould, JJ.) Hadish Bapari v. Boga- 
MUiiDA Sheik. 38 1.0. 787 = 23 O.L.J. 531. 

———S. 17 (1)— Mahomedan mother—Rights 
of. 

A Mahomedan mother is the proper guardian 
of her ohildren under 7 years and she cannot 
be removed from suoh guardianship unless she 
is found guilty of gross and open immorality. 
(Bolmwood and Teunon, JJ ) JANNA TUN- 
nessa Bibi v. Hafiz ud din 10 1.0. 904. 

-8 . 17 (1) and (2)— Guardianship of the 

person of a minor—Preference among claimants 
—Presumptive heir ineligible. 

When the olaims of distant relations to the 
guardiBusbip of the person of a minor have to 
bo compared there is uo questiou of preference 
other than what arises from a consideration of 
the minor’s welfare. The presumptive heir to 
the property of a minor is not a suitable person 
to bo appointed guardian of his person as such 
a person stands to gain by the minor’s death. 
16 M.L.J. 367 ; 2 O.L.R. 683; 10 I C. 203. Ref. 

( Spencer and Venkatasubba Rao, JJ.) Nara- 
SAYYA v. VeNKATAppa. 44 M.L.J. 62 = 

(1923) M.W.N. 12 = 17 L.W. 92 = 

1923 Mad. 369. 

-8 . 17 (1) and (2) — .Friend of debtor to 

estate—Should not be appointed. 

Where the guardian appointed by the testator 
is a debtor of the estate and speoiflo charges are 
made againBt him try the widow whioh may 
make it neeesaary to oall the guardian appoint¬ 
ed by the will to account, it is advisable not 
to appoint as guardian any person on terms of 
friendship with such person. ( Kotwal , A.J.O.) 
Mt. Rajrani V. Mt. bhaqwandas. 

1922 Nag. 232. 

- Si. 17 (1) and 19 (a) — Mahomedan 

Law — Minor boy and girl — Guardianship- 
Mother and Paternal uncle — Preference. 

Under 8. 17 (1) of the Guardians and Wards 
Aot the Court is bound to take the Mahomedan 
Law into consideration in deciding as to who is 
to be selected as a guardian for minor Mahome¬ 
dan. The husband is the moat unsuitab o 
guardian lor. a girl who baa not attained the 
age of puberty. It is desirable that the 
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guardian of the person should also be the 
guardian of the property. Under the Maho¬ 
medan Law the mother is a preferential 
guardian over a paternal uuole of a boy who is 
under 7 yearB of age and even if ho is above 
seven, the Court, whioh takes the iplaoe of a 
father, oau appoint the mother in preference to 
the paternal unole ae the guardian. ( Batten , 
A.J.O.) MAHAMAD KHANU. 8ULTAN BEGAM. 

43 I.C. 849. 

- S. 17 (3) — Considerations— Wishes of 

minor. 

A boy aged 14 years and a girl aged 16 years, 
are old enough to form an intelligent prefer¬ 
ence, suoh preference is stroDgly ertitled to 
consideration under 8. 17 (3). 9 Mad. 391, Diss ; 
16 Bom. 307 ; 12 All. 213 ; 25 Cal. 881 ; 23 
Cal. 290 ; 22 M.L.J. 247, Foil. (Slanyon, 
A.J.C.) Batoolal v. Mrs. Ekstrand. 

12 N.L.R. 38 = 32 1 0. 977. 

- Ss. 19 and 23— Application for guard¬ 
ianship by father is not competent. 

An application by a Hindu father under 
8. 19 of the Guardians and Wards Act is not 
competent. The application should be under 
8, 26 of the Aot askmg the Court to direot ihe 
return of the boy to the father. Under the 
Hindu Law the father is the natural guardian 
of his minor son and he can apply to the Court, 
f his ward leaves or is removed from his 
oustody, for an order for the minor’s return, 
and the Court will, if it is of opinion that it 
will bo for the welfare of the ward to return to 
bis guardian, make suoh an order. ( Macleod 
C J. and Shah , J.) Bai Tara v Mohanlal 
LALLUBAI. 24 Bora L R. 779 = 

1922 Bora. 405. 

-8. 19 —Father, if can be appointed 

guardian. 

The Court has, eubjeot to tho explanations in 
8. 19 of the Aot, no power to appoint 
a father the guardian of the person of 
his ohildren and where the Court does so tho 
order of appointment is without jurisdiction and 
can be oalled in question. I Lindsay , J.C.) 
Musbaf u. Mohammad Fawad. 

21 O.C. 194 = 48 1.0. 60 = 8 O.L J. 616. 

-8. 19 — Scope of — Appointment of 

guardian — Father. 

Where tho parties to a case are not European 
British subjeots, 8. 19 of the Guurdians and 
Wards Act lays down in dear and unmistakable 
torma that the Court is not authorised to 
appoint or deolare a guardian of the person of a 
minor whose father is living, unless that father 
iB unfit to be a guardian. There is no reason to 
suppose that an application by tho father him¬ 
self was intended to be oxoepted from tbe 
provisions of the section. The view of the 
legislature presumably is that tbe father is tbe 
natural guardian and does not require appoint¬ 
ment. (Brown, A.J.C.) Ramjan Khan t>« 
Marian Bibi. 4 U BR 146- 

1923 Rang. 120, 
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-S. 19(b) — Natural guardian living — 

Court whether can appoint another guardian 
—Minor absent. 

DariDg the natural guardian's life, a Court 
cannot appoint another guardian under 3. 19 
unless in its opinion, the natural guardian is 
unfit, and sinoe a guardian is appointed in the 
interests of the minor, it cannot appoint one, 
if the minor is absent and his interests are not 
considered. ( Lord Parker) MRS. ANNIE 

Besant v. Narayanaiah. 33 Mad. 807 = 
41 I.A. 314 = 27 M.L J. 30 = 18 C.W N. 1089 = 

1 L W. 620 = (1914) M.W.N. 585 = 
16MLT 165 = 20 C L J. 253 = 
16 Bora. L.R. 625 = 24 I C. 290 = 

12 A L.J. 1155 (P C ). 

-S. 19(b )—Father living—Appointment 

of guardian. 

When the minor’s father is living no other 
guardian oan be appointed, unless he is in the 
Court’s opinion unfit for the appointment. 

( Oldfield and Seshagiri Aiyar, JJ.) 8UBRA- 
MANYA PlIiLAY V. AMMAYEE AMMAL. 

2 L.W. 831= 29 I C. 740 = 
(1914) M.W.N. 414. 

-S. 19 (b)—“ Father ,”— Meaning of. 

“Father” iD 8. 19 (b) means father of a ohild 
born in wedlock and not the natural of puta¬ 
tive father. Following Hindu and Mahomedan 
Laws the Guardian and Wards Act does not 
reoognise the father as the guardian of his 
illegitimate ohild beoauee the only point to be 
considered in appointing the guardian cf a 
minor is his welfare. [Fox, C.J. and Twomey, J.) 
MA MYO v. MAUNG KYAN. 

9 Bur. L.T. 203 = 36 1 0. 646 = 8 L.B.R. 415. 

-S, 19 (c)— Property of minor under 

Court ol Wards—Application by husband for 
guardianship of person. 

Where the property of a minor is under the 
Court of Wards the Court cannot appoint or 
deolare even the husband of the girl as the 
guardian of her person. ( Hayward , J.C.) 
Haji Mahomed Bardio. In re. 

24 I C. 944 = 7 3.L.R. 199. 

-8s. 20, 27 and 33 — Guardian dealing 

with ward's money — Investment—Duly to 
account for profits — Breach of trust. 

A guardian stands in a fiduciary relation to 
his ward and is not allowed to make aoy profit 
out of his office ; and he iB bound to deal with 
the property of the ward as carefully as a man 
of ordinary prudence would do. If the ward’s 
moneys were used by the guardian in his 
business, the latter would be bound to aooount 
for the profits he bad made out of the use of 
that money or oould have made but for his 
gross or wilful default. Every plain negleot 
of duty by a guardian amounts to a breach of 
trust and be must compensate his ward for any 
loss oooasioned thereby. Prima facie it is the 
duty of a guardian to invest moneys belonging 
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to his ward and 8. 33 of the Aot provides 
means by whioh a guardian may obtain assist¬ 
ance of the Court in his dealings with bi3 
ward’s funds. ( Broadway and Abdul Raoof, 
JJ.) Labhu Ram v. Bhagmal. 

54 I.C. 926 = 157 P.R. 1919. 

-8. 21 — “ Guardian ” — Meaning — 

Minor step-mother if can be appointed — 
Purdanashin lady—Appointment as guardian . 

There is no inflexible rule of law that a 
purdanashin lady should not be appointed 
guardian of the person and property of her 
infant son. 8bo should not be appointed 
where her appointment would not be to the 
advantage of the infant. The word “ guard¬ 
ian ” iD 8. 24 refers to the guardian of the 
person of the minor. A minor-step-mother is 
oompetent to aot as guardian of the person 
of her infant step-soo. 5 Bom. L R 542 ; 

3 Bom. 2, R°l. < Mookerjee and Beach:roft. JJ). 
SUNDAR MONI DAI V. BANG SlDHAR 
PATANIK. 18 C.W.N. 160 = 16 I C 900 = 

17 C.L J. 405. 

-S. 24— Marriage of minor — Court's 

power to restrain. 

Tho Court is not bound to assume responsi¬ 
bility for a minor’s marriage but tho Court 
may restrain a marriage if it is unsuitable even 
though the guardian has given his oonsent. 
But the Court will not interfere when the 
minor becomes oompetent under her personal 
law to contract a marriage. iPiggott a>id 

Walsh. JJ.) Mahomed Fasahat Ulead v. 
Tahaira Bl Bi . T„ !&co 40 I.C. 136. 

-8 . 24— Marriage of minor—Court' s 

duly . 

It 19 no part of a Court’s duty under the 
Guardians and Wards Act to assume direot 
responsibilities for the marriage of a minor 
girl. The Court must leave the matter to be 
settled by the parties themselves and decline 
either to sanotioD or prohibit the marriage. 

22 Bom. 509. Ref. [Kensington. O.J-) LAD 
Singh v. Sham Lad. 08 P R- 191*“ 

27 I.C. 381 = 201 P.L R. 1915. 

-S*. 24 and 43-C. P. C. (Act V of 

1908) $. 115— Order not warranted by Act 
Revision. 

Where a Distriot Court purporting to 80t 
under the Guardians and Wards Act made an 
order directing a person to pay a certain sum 
to the guardian of minor on a petition presen¬ 
ted by the latter asking the Court for permis¬ 
sion to give the minor in marriage and a'so for 
direotiog that other person to pay a fixed sum 
to the guardian Held, that the order o. the 
Judge direotiDg amount to be paid was not 
warranted by the seotion of the Aot and coul * 
be set aside under 8. 116 of the C. P- G. 

( Abdur Rahim and Spencer, JJ.) KoMANA 
80MAKKA t>. KODIDALA PEDDA RaMIAH. 

36 Mad. 39 = (1911) 2 M W N 519 = 

13 I.O. 261 = 22 M.L.J. i»3. 
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-S, 24 — Marriago of ward—Power of 

Court. 

A Distciot Judge is competent to sanction the 
marriage of a minor girl under the guardian¬ 
ship of one appointed by the Court with a 
particular bridegroom. Under the Bhia law 
such a minor girl who has attained puberty 
and the age of discretion has an absolute right 
to marry a mao of her choice subject always to 
the Dis'-not Judge’e superintendence and veto. 

(Mulhck and Atkinson, JJ.) ABBASI v. 
Mustapa Begum. 32 l.C. 898. 

— 3. 25— Welfare of minor — Enquiry — 
Practice. 

In deoiding the question of a custody of a 
minor the welfare ot the minor alone is to be 
considered. All that the Court has to do is to 
satisfy itself, what is best in the interests of 
the minor aud is not bound to make a 
protracted enquiry. (Scott-Smith, J.) JUGGO 
KAUR V. DURGA DAS. 209 P.L.R 1914 = 

27 l.C. 257 = 150 P.W.R. 1914 

-S. 25 — Father's right to custody of 

minor child. 

The father has a right to custody of a minor 
child. (Oldfield and Venkatasubba Rao, JJ.) 
Bhri Raja Bommadevara Satyanara- 
YANA V. NARASAYAMMA. 18L.W.173 = 

1924 Mad. 45. 

- S. 25 —' Custody'Meaning of — Sepa¬ 
rate suit by guardian, if lies. 

The word ' custody ' in 8. 25 includes both 
aotual and constructive custody. A guardian 
appointed under the Guardians and Wards Aot 
is only entitled to apply under tho aot for the 
custody ot the minor and cannot bring a 
separate suit, A guardian who has not aotual 
ouatody can apply for an order for return to 
ouatody when the person who has aotual ouatody 
repudiates to tho guardian's knowledge the 
right of the guardian to the aotual or legal 
oustody of the minor. (Sadasiva Aiyar and 
Napier, JJ.) Mohideen Ibrahim Naohi v. 
Mahomed Ibrahim Sahib 39 Mad. 608 = 

aa I.G, 894 = 30 M.L.J. 21. 

-8 . 25— Cus'ody, applications for condi' 

tions. 

Where a ward leaves or is removed from the 
custody of a guardian of the person it is open 
to the guardian to apply under 8. 26. In 
such a case it is not essential that there should 
bo a certificated guardian bofore such an appli¬ 
cation. (Heaton and Shah, JJ.) Dayabhai 
RaohunathDas v. Bai parvati. 

89 Bora. 438 = 28 l.C 597 = 
17 Bom. L R. 332, 

--—8 , 25 —"Guardian and. Custody", 

meaning of — Delegation of enquiry by Court — 
Validity. 

Tho expression "guardian” in 8. 26 of the 
Aot is not ooDfined.to statutory guardians 
appointed under the Aot ut includes any 
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person having the oare of the person of a minor 
or of hie property or both of his pereon and 
property. Such a person need not necessarily 
be the de facto guardian of the minor. The 
“ oustody ” referred to in S. 25 ol the Act 
inoludes both the aotual and constructive 
oustody. The duty of enquiry under that section 
of tho oase is cast upon the Oourt and oannot 
bo delegated (Lindsay, J.C.) MUSHAF v, 
MOHaMMAD JawaD. 2tOC. 194 = 

48 l.C. 60 = 5 O L J. 616. 

-S. 27 —Unauthorised act of previous 

guardian — Ratification. 

A guardian appointed under the Guardians 
and Wards Act oannot ratify the unauthorised 
acts of a former guardian ; this can be doue by 
the miuor alone on attaining majority. (Mittra, 
A. J.C.) SHANKAR V. GCVINDA. 

51 I C. 311. 

-S. 27 — Acknowledgment of barred 

claim. 

It is unwise on the part of the guardian to 
admit that his wards were liable for tho debt 
when the debt oould not be legally recovered 
owing to the lapse of time. (Lindsay, A.J.C.) 
BANKEY Lad V 8WAMI DAYAB. 

2 U P.L.R. (J C ) 82 = 7 O L J 207 = 

50 I C. 828 = 23 O.C. 27. 

-8. 21 —Rent due by guardian tn respect 

of property tn hands of mortgagee—Liability of 
minor to pay rent. 

There is nothing in 8. 29 to prohibit a lease 
being taken by the guardian of property belong¬ 
ing to the minor from a person holding tho 
same under a mortgage made for legal necessity. 
The lease, while it imposes upon tho minor the 
liability to pay rent brmga with it, a oorres 
ponding gain and the transaotion is, if beuefioial 
to the minor, of a nature within the oompecenoe 
of the guardian binding on the ward. (Kan- 
haiya Lai, J O.) GUR Din y. DUROA DIN. 

54 I C. 19 = 2 U.P L R. (J.C.) 52. 

-S, 27— Remission of rent by guardian. 

A guardian has a discretion under 8- 27 to 
allow a remission of rent to the tenant ou 
failure of rain or other souroe of irrigation 
though tho tenant has no legal right to claim 
remission. The ward not having repudiated 
the Guardian's Aot rrr’et be deemed to have 
ratified it. 28 1,0. o. (Fawcett, J.O. and 
Crou-h, A.J.C ) GHULAM Mahomad v. 
SHAHEB 8INGH. 28 l.C. 5 = 8 S.L.R. 222. 

-S 29— Contract for sale by certificated 

guardian —Suif for damages for breach of. 

A oontraot by a certificated gnardiao on 
behall ol the minor, for tho sale of immoveable 
property with the saootion ol the Court, is a 
valid contract and a suit for damages for the 
breaoh thereof is maintainable. 39 Cal. 232, 
P.C , Diat. ( Ryves and Lyle, JJ ) Babu 
Ram v. 8AIDUNISSA. 38 All 499 = 

20 l.C. 916 = 11 AL.J. 783, 
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- Ss. 29 and 30 — Sanction—Sale long 

after, invalid. 

A transfer 15 years after the sanotion grant¬ 
ed by ih6 Dt. Judge, cannot be held to be in 
pursuance of the sanotion. ( Griffin and 
Chamier , JJ.) SHAMINATH v. LALJI. 

33 All. 130 = 18 I.C. 231 = 11 A.L.J. 107. 

- Ss. 29 and 30 —Transfer without sanc- 

tion of Court — Sanction obtained under O. *21, 
It. 83, C.P. Code—Effect of. 

The oertifioated guardian of a minor sold the 
property of the minor, Pfbich had been attach¬ 
ed, with the sanction of the Court under O. 21, 

R. 83, C.P. Code,but without obtaining sanotion 
under 8. 29 of the Guardians and Wards Act. 
Subsequently the certificated guardian sold the 
property with the sanotion of the Court under 
8. 29 ot the Guardians and Wards Act. Held, 
that the first salo was voidable at the option of 
the subsequent transferee but the eubsequent 
transferee oan get back the property only on his 
reimbursing the prior transferee whose money 
had benefited the minor. 3 C.L.J. 260, Ref. 
Under 8. 30 of the Guardians and Wards Act 
disposal of immoveable property by a guardian 
in oontravention of 8s. 28 and 29 is voidable 
and oould be set aside in a proper prooeeding. 
Where therefore a person seeks to avoid it, he 
is in the position of a person who seeks equity 
and must do equity. The sanotion obtained 
under O. 21, R. 83, C.P.C. does not cure the 
defeat arising on aooount of the want of sano¬ 
tion under 8. 29 of Guardians and Wards Aot. 
The scope of an enquiry under 8. 29 of the 
Guardians and Wards Act is entirely distinot 
lrom the scope of an enquiry under O. 91, R. 83, 
C.P. Code. When an application is made under 
8. 29 of the Guardians and Wards Aot to a 
District Judge to sanction a proposed aliena¬ 
tion, the matter to be considered is the benefit 
of the infant. When an application is made to 
an execution Court to sanotion an intended 
transfer under O. 21, R. 83, C.P.C., the matter 
for enquiry is the protection of the execution 
oreditor. Compliance with the provisions of 
O. 21, R. 83, C. P. Code, does not render un¬ 
necessary the fulfilment of the requirements of 

S. 29 of the Guardians and Wards Act in a 

case which falls within the soope of both these 
provisions of the law. ( Mookerjee and 
Cuming, JJ.) DlJENDRA MOHUN SARMA v. 
Manorama DASI. 49 0 911 = 

36 C.L.J. 326-28 C.W.N. 37 = 1922 Cal. 150. 

-8. 29 —Lease by Court guardian for 7 

years— Sanction of Court not obtained—Lease in 
accordance with compromise sanctioned by Court 
— Validity. 

A Court guardian granted a lease of the 
minor's properties for a term of 7 years without 
obtaining the sanotion of the Judge under 
8. 29 of the Aot; but the lease was in accordance 
with a compromise entered into with the sanc¬ 
tion of the Court. Held, as the sanction of the 
compromise by the Court under O, 32, R. 7, 
O. P. Code, signified that the compromise was 
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for the benefit of the minor, whioh is also 
what 8. 29 of the Guardians and Wards Aot 
signifies, the lease was valid. (Stephen and 
Mullich, JJ.) ABDUR RASHID v. SHEIKH 
Khandkar. 68 I.C. 997 = 88 C.L.J. 206. 

-Ss. 29 and 30— Manager ot joint 

Hindu family—Appointed guardian—Mortgage 
by validity. 

The karta of joint Hindu family who is 
appointed guardian of minor member of the 
family under tne Guardians and Wards Aot 
comes under the control of the Court and can¬ 
not mortgage the minor’s share as karta. If the 
guardian mortgagee the minor’s property with¬ 
out Court’s sanotion the minor will be 
equitably liable only if it is shown that the 
debt was actually applied for tbe benefit of the 
minor. (Chaferjee and Newbould, JJ.) UPEN- 

dra Nath Bishwas v. 8hib Kumari Debi. 

82 I.C. 616 = 23 C.W.N. 634. 

-S. 29 —Mortgage by guardian without 

sanction of Court — Sale with sanction — Mort¬ 
gagee's right. 

A mortgage by a guardian, without sanotioa 
of the Court, cannot be enforced against a 
purobaser of the mortgaged property with 
sanction of the Court, but the mortgagee is 
entitled to a deoree agaiDst the guardian per¬ 
sonally for the mortgage amount. (Fletcher 
and Shamsul Huda, JJ.) RAJANI Kanta ROY 
v. Manmatha Natha Nandi. 46 I.C. 863. 

-S 29 —Contract by guardian to sell— 

Liability of ward. 

Where a guardian contracted to sell the ward’s 
property, with the sanotion of the Dt. Judge 
at a price higher than that fixed in the sanc¬ 
tion is valid and enforceable against theminor. 

39 Cal. 232 (P.C.), Diet. (Chatterjee and New¬ 
bould, JJ.) Hell aluddin Mia’s Wife v 
Janaki Nath sircar. ‘40 I.C. 490 = 

22 C.W.N. 477. 

-8. 29—Sale by guardian with Court’s 

permission — Pardauaehin lady — Fraud—T. P. 
Act, S . 41 — Bona fide purchaher for value. 

A sale by a guardian of the Wards property 
with the permission of tbe Court transfers a 
good title to the vendee whether the guardian 
is a pardanashin lady or otherwise, and the 
mere fact that the guardian is a female does 
not raise a presumption of fraud practised cc 
the Court. A purchaser from nuch a purchaser 
for consideration is a bona fide purchaser for 
value without notice of fraud. (Fletcher and 
Richardson, JJ.) JadU NATH ACHARYA V. 
TARAK CHANDRA CHATTERJ 

25 I.C. 810. 

-Ss. 29 and 30 —Mortgage in excess of 

sanction voidable. 

A mortgage of the minor’s land in excess of 
that, for whioh sanotion was granted to the 
guardian is voidable at" the minor’s option 
especially when the mortgagee knew the terms 
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of the sanotion. 16 C.W.N. 715, Dist. {Stephen 
and\Halmwood, JJ.) HRIDOYNA p. Bhri 

Nath ch/kravart 19 l-O- 624. 


-8. 29 — Letter reducing rent—Lease 

less than Uve years—Validity* 

Obiter.— 8. 29 does not forbid the passing 
of a letter by a guardian reducing the rent pay¬ 
able under a lease for a term less than five 
years. (Sharfuddin and Coze, JJ.) Ganendra 
MOHAN CHOWDHUBY V. GYA PRASaD 
TEWARI. *6 LC. 82. 


-Ss. 29 and 33 —Transfer by guardian 

without Court's permission—Avoidance—De¬ 
fence— Restoration of benefit. 

A mortgage by the guardian of a minor with¬ 
out the Court’s permission is not void but 
only voidable by the minor and the latter can, 
without bringing an aotion to set it aside plead 
hi 3 intention to rescue it when an aotion is 


brought to enforoe it but he must restore any 
benefit ho might have reooived thereunder. 
tJenkins. C J. and Chatttrjee , J.) HEM- 
CHANDRA V. DALIT MOHAN KAR. 

16 G.W.N 713 = 14 I.C. 315- 


n r. l 


_8a. 29 and 30— Sale without permis¬ 
sion ol Court . 

A sale by a guardian without the Court’s 
permission is voidable undor Sa. 29 and 30 
of the Aot even though the tr*uaaotion was 
for the minor’s benefit and a perfectly honest 
one. (Coze, J.) Karnikhan u. SALAMUDDI. 

13 1.0 594. 


-Sa 29,30 and 81— Sale by certified 

guardian with permission of the Court Fraud 
on Court—Title of vendee. 

A sale by a oertifioated guardiau of the pro- 

rty of a ward with the permission of the 
Court, transfers good title to the vendees 
unless the Court’s permission was obtained 
by fraud. (Le Rossignol and Martineau, JJ.) 
MUSS>MMAT RAHUNI V. MUSSaMMAT HUS- 
SAIN BIBI. 62 1 0. 841 = 73 P R. 1919. 

-8a. 29 and 30— Alienation by certi 

ficated guardian contrary to S. 92 —Right to 
avoid, 

A certified guardian nnder the Guardians and 
Wards Aot is not free from the limitations 
imposed by 8. 29 of the Aot because he or she 
is also au aotual guardiau. 8. 80Jol the Aot 
gives a minor a right to avoid a sale made in a 
oontravention of B. 29 even if thejwhole of the 
sale prioe was spent in benefiting him. 
(Chevis, J ) 8BIB LAL v. SHAM DAS. 

61 P R. 1018 = 110 P.L R. 1918 = 
47 l.G 313=162 P.W.R. 1918 

-8. 29 —Applicability — Transfer by 

guardian ad litem. 

B. 29 of the Aot does not apply to transfers 
of property made on behalf of minora by their 

Vol. Ill—49 
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guardians ad litem and no sanotion ol the Court 
is neoeseary. (Shah Din and Wilberforce, JJ.) 
MT. Barkat v. MT. Jamila. 44 I C 334 = 

61 P.W.R. 1918. 

- Ss. 29 and 30 -Transfer of Property 

without sanction—Liability of minor—Duty to 
restore benefit. 

The restrictions on the powers of a guardian 
appointed under the Guardians and Wards Aot 
oan be enforoed only to suob extoot as is laid 
down by the provisions of that Aot 45 I.A. 73 
(P.C.) Dist. A deoree direotly afieoting the 
minor’s immoveable property oaunot be passed 
in respeot of a transaction entered into by a 
certificated guardian on behalf of his ward 
without the sanction of the D striot JudRe but 
a simple money decree oan be passed against 
him to the extent to which he is found to have 
benefited by the transaction. (Kanhaiya Lai 
and Lyle, a.J.Cs.) Lala Pururhotam Das v. 
Nazir Husain. 34 1 C. 846 = 6 O.L J 668. 

- S. 30 —Order under —Not appealable. 

An order under S. 30 of the Guardians 
and Wards Act is not appealable. (Piggott and 
Walsh , JJ.) Lachmi Prasad, v. Baldeo 

Dube. 44 A. 458=20 A.L J 390 = 

1823 All. 14 (1). 

- 3. 80 —Hypothecation of minor's pro¬ 
perty without permission of District Judge- 
Voidable—Restitution of benefit. 

Under 8. 30. the hypothecation of immove¬ 
able property of a minor by his guardian with¬ 
out the permission of the District Judge is 
voidable at the instance of the minor, but if 
the amount for whioh an hypothecation of 
minor's property was made, was received for the 
benefit ho oannot avoid the hypothecation 
without a refund of the money by which 
he has been benefited. 22 Mad. 289, Foil. 

( Banerji, J.) NUR BUKSH v. RUKU.m Singh. 

11 I.C. 764 = 8 A L J. 784 

- 3. 30 — Guardian under Act of 1964— 

Alienation by, after Act of 1890 without sanc¬ 
tion — Validity. 

A guardian under Aot, 1861, oannot validly 
alienate the ward’s property without sanotion 
after the Aot of 18t0 carno into foroe. Aliena¬ 
tion without sanotiou 19 void. (Scott, O.J. 
and Beaman, J.) SHANKERBHai Kashi- 
BHAI V. RAI8INAGI JAHWANT 8INOI. 

42 I 0. 908 = 10 Bom. L.R. 8E3. 

_8 . 30 — Transfer of minor's interest in 

decree — Judgment-debtor , if can impugn. 

A judgment-debtor oannot objeot to the 
transier ol a minor’s interest in the deoree 
made by his oortified guardian without the 
leave of the Dietriot Oourt so as to prevent its 
execution by the transferee. ( Beachcroft and 
Walmsley, JJ.) Jagbandhu Paul Hala- 
DHAR Paul, 41 I.C, 269 = 27 G.L.J. 110. 
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— S. 30 - Mortgage by certified guardian 
without Court’s sanction — Avoidance — Restora¬ 
tion of benefit. 

When a oertified guardian of a minor exe¬ 
cuted a mortgage of the minor’s property 
without the Distriot Judge's sanotion therefor, 
the minor desiring to avoid the transaction 
must first restore all the benefits which he has 
in fact reoeived and the mortgagee on his part 
is bound to show the extent of the application 
of the money for the benefiG of the estate of the 
minor. When in the case of a mortgage bond 
by-a oertified guardian, the rate of interest was 
Rs., 7-8-0 with annual rents which rate was 
not eanotioned by the Court it was held that 
the mortgagee was entitled to not more than 
12 per oent. simple interest. ( Chatterjee and 

Richardson , JJ.) Mansram Datt «. ahmad 
Husain, 37 I.C. 380 = 21 C.W.N. 63. 

-S. 30 —Loan tak-in by guardian — 

Avoida ice—Restoration of benefit. 

Where there has not been a sanction of the 
Distriot Judge but it is clear that a guardian 
could not have succeeded in borrowing money 
unlees he paid interest and the loan was in 
the interests and for the benefits of the minor 
under 8. 30 of the Guardians and Wards Aot 
the minors could be allowed to go back on the 
agreement only on condition that they on 
their part restored all benefits which they had 
reoeived under it, i.e , that it is the principal 
amount and a reasonable rate of interest there¬ 
on (9 per oent. reasonable). A guardian’s 
agreement to pay interest and to make it a 
oharge on proof though not sanctioned by the 
Distriot Judge, is not void but only voidable 
under 8. 30 of the Guardians and Wards Act at 
the instanoe of the minor. ( Rattigan and 
Rossignol, JJ.) Mahammed Ismail v. Gour 
Prasad. 34 l.C. 916 = 24 P.R. 1916. 

-S. 30 —"Any other person’'—Whether 

includes creditor injuriously affected. 

The words “ any other person affeoted there* 
by” in 8. 30 do uot include a oreditor whom 
a transfer of property might injuriously affeot, 
[Rattigan and Scoit-Smith, JJ.) Daljidas 
v. CHaITRAM. 75 P.R. 1914 = 

104 P.L.R. 1914 = 22 I.C. 829 = 

73 P.W.R, 1914. 

-Sa. 31 and 47— Sale of minor’s 

properties with Court’s sanction—Re-sale if 
can be ordered —Duly of Court. 

A District Judge giving An unconditional 
sanotion to a sale of a minor’s property by a 
guardian oannot after its execution and 
registration order a re-sale thereof. A Distriot 
Judge should look after the interest of minors 
and aee that guardians do their duty and file 
proper accounts and furnish security at the 
time of their appointment. [Richards, C,J. 
and Danerji, J.) PREM8UKHDA8 v. LACHA- 
MAN TEWARI. 46 I.C. 84ft. 
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-8. 31— Permission—When to be grant¬ 
ed — Inquiry—Necessity for. 

8. 31 of the Guardians and Wards Aot 
requires that permission to a guardian to do 
any of the aota mentioned in 8 29 6hall be 
granted only in case of necessity or advantage 
to the ward. The order granting the pernrs- 
sion should also recite the necessity or advan¬ 
tage. But though no iuquiry is instil uted, 
the order does not beoome void. (M)okerj 
and Rankin, JJ.) Prohlad Chandra 
Chowdhury V. Ramsarani Chowdhury. 

38 C L.J. 213 = 1924 0. 420. 

-S. 31 —Mortgage by guardian— Order 

of Court— Duty of creditor. 

Where a District Judge after being satisfied 
by ex parte enquiry, sanotions a morigatee on 
behalf of a minor, the lender if be aots bona fide 
need not go behind the order or see to the 
application of the money unless be ie a party 
to any fraud practised for obtaining sanotion. 
[Chatterjee and Newbould. JJ.) AKHIL 
Chandra 8ah v. Gouri shanker 8hah. 

41 I.C. 302 = 21 C.W.N. 664. 

-S. 31 —Sanction of Court—Revocation 

of— Grant to guardian of power to sell—Power 
of Court to slop sale. 

Even if a Court has given sanction under 
8s. 29 and 31 (I), it is not beyond tbe power 
of that Court to intervene and stop that sale if 
it finds it would be detrimental to the ward’s 
interest. Tbe Legislature does not f intend 
that a Court should give unfettered power to a 
guardian to sell an estate without fixing at 
least an approximate price. (Johnstone. C. J. 
and Rattigan, J.) Sultan 8INGH v HASH- 
MAT ULLAH. 109 P.R. 1918 = 

119 P.W.R 1915 = 29 1.0.804 = 

38 P.L.R.,1916. 

-Sa. 31 and 48 —Sale of minor’s pro¬ 
perly — Sanction of Court — Misrepresentation 
and fraud of guardian—Suit to set aside sale 
by minor— What must be shown. 

A suit to 9et aside a sale of a minor’9 pro¬ 
perty made on his behalf during bia minority 
with the sanction of the Distriot Judge by his 
certified guardian, oannot be maintained 
successfully unless it oan be shown thats the 
Judge’s order was illegal or that the eale Iwaa 
not in conformity with that order, or that .the 
proceedings were vitiated by fraud on the part 
of the purchaser. Fraud and misrepresentation 
on the part of the guardian does not render tbe 
sale illegal unless it 19 showu that the purcha¬ 
ser was privy to the fraud or at least was u ware 
of it. Therefore, a bona fide purchaser isisuffioi- 
ently protected by the fact that the sale had 
the panotion of the Distriot Judge. 5 Oal. 363 ; 

22j Oal. 535 ; 31 Bom. 590, Expl (Kanhaiya 
Lai and Daniels, A.J.C.) Satrenhan SlNOH 
». Ganga Baksh SINGH. 60 LJ 89 = 

49 I.C. 378 = 1 U.P.L.R. (J 0) 24. 
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- S. 31 (2> —Sanction cannot cure inher¬ 
ent defects—Suit by minor to set aside the sale 
—Onus. 

Pec Spencer, J. —Sanotion of court given 
under S. 31 of the Guardians and Wards Act 
will not cure inherent defeots that may exist 
in a sale by a guardian. It is only prima facie 
evidence that the transaction wa9 a good one 
and the minor may at any future time have it 
set aside on the ground that it was fraudulent 
or improper, the burden of proof beirg in the 
first instance ou the minor. Per Ramesam, 
J.—The true rule as to the efioot of the sanc¬ 
tion is that it throws the onus on the minor to 
show that the alienation was improperly made 
contrary to the usual rule requiring the pur¬ 
chaser to establish the validity of the aliena¬ 
tion or that he acted with due care and oaution 
after making euoh enquiry as an honest and 
prudent man would make. It is not neoassary 
for the minor seeking to impeaoh the trans¬ 
action to make out fraud on the pare of the 
purchaser. Per Spencer, J.—Where the order 
granting sanotion for a sale by a guardian did 
not reoite the necessity for the same but simply 
rau thus :—“,In the circumstances, the sale of 
9 acres in full satisfaction of the mortgage 
debt is sanctioned,” held, that tho order did 
not comply with 8. 31 (-2) of the Aot. ( Spencer 
and Ramesam, JJ.) NALLAKA Venkata- 
:SWAMI V. RUGAM VEERAMMA. 

43 Had. 429 = 42 M.L.J. 335 = 
19 L.W. 373 = (1922) M W N. 357 = 

1922 Mad. 133. 

-S. 31 (2) —Permission to sell — Neces¬ 
sity not mentioned—Effcd—Section imperative. 

8. 31 (I) is mandatory and not merely direc¬ 
tory. An order which failed to reoite the neces¬ 
sity for the advantage of, the transfers is not a 
legal order and oaonot be pleaded as sufficient 
eanotinn for a sale by the guardian. (Lindsay, 
J.O.) BANKEY LAIi V. SWAMl DAYAL. 

23 O.O. 72-7 0 L.J. 207 = 96 1.0. 323 = 

2 U.P L.R, (J 0) 82. 

———3. 31 (3i (a)—Bona fide sale of minor's 
property—Conditions precedent and subsequent. 

Where tho Distriot Judge acting under tho 
Guardians and Warde Aot empowers the 
guardian to soil a property of the minors for an 
alleged debt of theirs and further direots him to 
put in the bonds after these have been satisfied 
and so endorsed by the oroditor, it does not 
follow that non-compliance with the latter 
direction makes the sale invalid if aotully 
oarried out and the vendee has all along been 
in possession of the purchased property 
Where the same property is held partly by 
adult oo-ebarera and partly by minors, tho very 
fact that the minor’s share was sold for a prioo 
a little over that for whioh the shares of adult 
oo-owners waB sold goes to iodioate the 6ona 
Ades of the sales of the shares of the minors. 
(Chilly and Richardson, JJ.) DYAM Khan v. 
Sarat Chandra Deo. 26 O.W.N. 218. 


GUARDIANS AND WARDS ACT (YIII of 
18P0,» S. 34. 

-S. 31 (4)—‘ Any person ,” meaning 

of. 

The words'* any person” in S. 31 of Aot 
VIII of 1890 means any person interested in 
an application made on behalf of a minor not 
merely hia friends or relatives. (Abdur Rahim 
and Sundara Iyer, JJ.) Raja VENUGOPAL 
BAHADUR V. THIRUMAL KANDAMA. 

83 Mad 743 = 11911) 2 M W N 169 = 
10 M L.T 239 = 11 I C. 946 = 21 M L J. 883. 

-8. 32 —Interest in a trust—Protection 

by appointment of guardian. 

A minor’s interest in a trust can bo protected, 
and tho benefits thereof secured to the minor, 
by the appointment of a guardian of the 
property of the minor in respeot of the interest, 

( Piggolt and Walsh. JJ ) Kbatun Beg am 
v. Ejaz ABMAD. 39 All. 268 = 37 I.C. 889 = 

13 A.L.J. 132, 

-9b. 32 and 43 — Order of suspensio>i — 

Guardian —Curtailment of powers of. 

Until the guardian is aotually removed or 
discharged he remains a guardian though with 
ourtailed powers and tho Court has authority 
under the Act to pass such orders as are 
neoeasary for the proteotioD of the minor’s 
property, Au order of suspension of tho guar¬ 
dian oan be passed by the Judge under 8. 82. 
IDeachcrcfl and Walmsley, JJ.) URMILA 8UN- 

dari Dasi v. Rati Kanta baha. 

40 I C. 397. 

-S. 34 — Marriage of minor female — 

Sanction of Court—Application by guardian — 
Opposition of relatives, 

Onoe a guardian is appointed under the Guar¬ 
dians and Wards Aot, any application for the 
marriage of the minor by the guardian must be 
considered from the point of view of benefit to 
the minor, aud any relation that might be enti¬ 
tled to be heard on the application will be 
heard ; but such opposition must be considered 
at its true value and cannot bo considered as 
an absolute bar to the Court giving sanotion to 
the marriage. ( Macleod, C.J and Shah, J.) 

Ganu Gopal Sonar v. Dattatreya 
Laxman POTDAR. 24 Bora. L.R. 849 = 

1922 Bora. 833. 

-Sa. 34, 35. 43 — Attachment of property 

of guardian is improper, 

The Court has no power to attaoh tho pro¬ 
perty of tho guardian or his surety for the 
purpose of realising the balanoe. 8. 35 of the 
Aot provides the remedy for the realisation of 
the amount due from the guardian. Ample 
powers are also given under 8. 45 of the Aot to 
the District Judge. [Abdul Raoof, J.) 
RADHAKISHAN v. KdUSHI RAM. 

1923 Lah. 806 il). 

-Sb. 34 and 39 -Appointment of guard¬ 
ian does not become effective until security is 
furnished. 
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An order appointing a person as guardian 
though appealable as soon as it is made, does 
not become effective or entitle the guardian to 
act as such, uatil he has furnished 6eourUy. 
Failure to furnish security is a ground for 
removal of the gaardian. {Harrison, J) MT 
KBUSAL DEVI V. 8UKH DIAL. 71 l.G. 572. 

--Sb. 34 and 37— Direction to guardian 

to deposit money due to minor—Not appealable. 

Where a guardian is directed to deposit in 
the Court the money due to the minor there is 
no appeal against the order but it may be 
correoted on revision for proper reason. (Abdul 

Baoot, 3.) Radha Kishen v Kedshi ram. 

67 I.C. 309. 


-Ss. 34 and 33 —Surety bond — Right to 

sue— Assignment by Court-Breach ot the con¬ 
ditions of the bond—Remedy —Procedure — 
Limitation. 

The Court is the obligee under a bond execu¬ 
ted by sureties under 8. 34(a) ot the Guardians 
and Wards Aot and oan alone sue on the bond 
in the abeeaoe of an assignment in due form 
of law. The fact that the principal bond 
executed by the guardian is lost would not 
prevent the bond being duly assigned. Where 
there has been no order of the Court directing 
the guardian to exhibit acoounts to pay or 
apply the balance found due under 8. 34, Ols. (6) 
to (•) of the Guardians and Wards Aot there is 
no breach of the conditions of the bond and a 
suit on the bond assigned by the Court is not 
maintainable. Obiter: —In the case of bonds 
under the Guardians and Wards Aot the pro¬ 
per prooodure is to get an ordor to pay against 
the guardian under 8. 94 (d) or a deoree 

against him, and if bo (ails to satisfy the 
order or deoree, then to su»j ih-j sureties in tes- 
peot of this breaoh as tu whioli mere will be 
no defence. The period of limitation is that 
prescribed by Art. 68 of the Limitation Aot 
except where.the bond charges immoveable pro¬ 
perty. (TPal’fis. O.J. and Seshagiri Aiyar. J.) 
KRISHNA OHETTIAR V. VENK ATACHELLA 
CHETTIAB. 42 Mad. 302 = 36 M L J. 114 = 
25 M L T. 229 = 11919) M.W.N. 463 = 

49 I.C. 387 = 9 L.W. 278. 


_8, 34— Appointment of guardian on 

condition of furnishing security—If restricts 
Court’s general powers to imposs conditions—If 
ultra vires. 


8. 34 does not deprive the Court of its general 
power to impoee conditions on guardians 
and so the appointment of a guardian condi¬ 
tional on his furnishing security is not ultra 
vires. {Ayling and 8eshagiri Iyer, 33.) 
Subba Naick v. Rama aiyar. 

40 Mad. 775 = 3 L.W. 201 = 37 1.0. 892 = 

(1917) M.W.N. 426. 


_8a 34 and 47 —Order fixing amount 

under 8. 34 (a)— Appeal. 

No appeal lies Irom an order under 8. 34 
fixing the amount to be applied for the main¬ 


tenance, education and advancement of the 
ward and the persons depending on him. 
(Oldfield and Napier, 33.) GOPAMMAL 1 v. 

Srinivasa Iyengar. 27 l.G. 821 = 

28 M L.J. 96. 

- 8b. 34(a) and 43 —Order appointing a 

person guardian subject to his furnishing ‘secu¬ 
rity within a time—Failure to furnish — 
Penalty, 

Where a person has been appointed guardiaD 
of a minor subject to his furnishing security 
and he fails to furnish security within a 
oertain period he nevertheless renders himself 
liable to penalty provided for in 8. 45 of, the 
Aot. (Piggott and Walsh, 33.) JADDO TEWABI 
v. Baram Deo Singh. 811.0.88 = 

17 A.L.J 377. 

-Sa. 84 (a) and 39 —Failure to furnish 

security—Supersession of guardian. 

The Distriot Court oan supersede a guardian 
if he fails to lurnish seourity within the fixed 
time. (Beadon, J.) BUTA u. MusammaT 
BBGAM. 45 P.W.R. 1913 = 19 I 0. 609 = 

192 P L. R. 1913 

-S. 34 |b) — Inventory —Sum to be allow¬ 
ed for minor's maintenance. 

It is essential that when appointing a guard¬ 
ian for the estate of a minor the Court should 
direct the guardian to file an inventory or list 
of minor’s property in Court, aod should allow ft 
maximum sum for the maintenance, education 
and advancement of minor, whioh sum should 
never be exceeded without the leave of the 
Court. (Richards and Tudball, 33.) LAOH- 
MANDA8 V. RAMDAI. 10 I.C. 243. 

- 8b. 34 (c) and 41 (3)— Minor attain¬ 
ing majority—Power of District Judge to review 
accounts—Right of minor. 

A Distriot Judge who has appointed a 

guardian and directed him to file acoounts has 

to look into those aooounts from time to time 

duriug the minority but when the minor has 

attained majority there is no obligati 00 on him 

to review the aocounb or direot the guardian 

to reader the accountsafresb. But he has power 

to direot the ex-guardian to hand over possession 

of all papers and aooounts to the ex-minor woo 

can take suob steps as he might bo advised. 

(Richards, C.J. and Bannerji, J.) MaHOMED 

KHASIM HOOSAIN V. AHMAD HOOSAIN. 

39 I.C. 173. 

-8. 34 (c)— Accounts—Lump sum in lieu 

of rent—Agreement with mother of ward oy 
guardian for exoneration from liability, t e 
ward managing properties himself—If binding 

on ward. 

Where the guardian of a ward, to save himself 
the cost of appraising rents, agrees to pay a 
stipulated sum annually as the profits of the 
estate he is bound to take good years with bad, 
and if, in any year, the collections are leas, toe 
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i3ss is hi9, and not the ward’s. An agreement 
by a guardian with the mother of his ward that, 
in consideration of the ward being allowed to 
manage the estate himself, the guardian would 
be indemnified against any suit (or rendition of 
aooounts is not binding on the ward. Even 
though annual aooounts are passed by the 
Judge the guardian will not be relieved from 
his responsibilities, (Kanhaiya Lai and 
Daniels, A.J.Ca.) Pabtab Singh v. Khurram 
Singh. 38 I C. 73 = 6 0 L.J. 407. 

- Si. 34 (d), 47 and 48 —Order directing 

guardian lo pay money — Examination of 
accounts—If appealable. 

An order under 8. 34 (d) whiob is final under 
8. 48 directing the guardian of a ward to pay a 
oertaiu sum of money as balanoe due from him 
is not appealable, but it would be open to exami¬ 
nation by the High Court on the revision side. 
{Broadway, 3.) Ram Jas v. Chani. 

4 Lah. L J. 372 = 1923 Lah. 89 (1 ) 

-8 34 (d ) — Accounts filed in Court — 

Presumption of correctness — Guardian — Re- 
imbursemmt— Right to. 

A guardian who is spending more than the 
inoome of the ward’s eetate upon the ward is 
not entitled to recover the excess personally 
from the ward. Aooounts filed by the guardian 
into the Court and ohooked by it are presumed 
to bo oorreot. ( Lindsay, J.C.; GOPAL v, 8ABJU 

43 1.0. 399 = 21 O G 74. 

- S 34 (e) — Court can ask guardian to 

apply income for maintenance. 

Under 8. 34 (e) of the Aot the Dietriot 
Judge has power to direot the guardian to apply 
for maintenance of the ward suoh portion of 
the income of the property of the ward as the 
Judge from time lo time soes fit to direct. 
[8hah Din, J.) Najabat ALI v. MBHTaB 
BlBI, 81 P R. 1912=96 P.W.R 1912- 

14 I.C. 789-137 P.L.R. 1912. 

0 

- Ss. 34 (e) and 36— Order direc¬ 
ting a guardian lo pay a sum of money to peti¬ 
tioner, if executable as a decree—C. P. Code, 
8. 2 (14). 

An order under 8. 34, Cl. (e) direoting the 
guardian of a ward to pay a certain sum of 
money to auother is not an order under 8. 2(14) 
C P.O., and is, therefore, not executable as 
a deoroe. 36 Mad. 39, Foil. ( Spencer and 
8rinivasa Iyengar, JJ.) PARVATHI ammal v. 
Ghokkalinga OHETTY. 41 MAd. 241- 

(1917) M.W.N. 602-41 I.C. 241-6 L W. B28. 

- Si. 35, 36 —Suit against represent¬ 
ation of guardian—Maintainability. 

A suit for aooounts by a ward against his lato 
guardian or bis representatives, if it is proved 
that his property had gone into their hands, is 
maintainable. {8hah and Crump, JJ.) Nara- 


GUARDIANS AND WARDS ACT iVIIl of 
1890). S. 39. 

YANA BALAJI NAGARKAR V. KASH1BA 
KASHEO DANDNAIK. 22 Bora. L.R 633 = 

88. I.C. 213 = 44 B. 852. 

-8. 86 — Suit against guardian—Leave 

of the Court obtained subsequent to suit — Effect. 

A suit brought against tho guardian of the 
property of a minor under 8. 36 is maintainable 
though the leave of the Court is obtained 
subsequent to the filing. (Macleod, O.J, and 
Heaton, J ) MAINHARI Tardi v. SHANKAR 
MORU TARDI. 22 Bom. L R. 787 = 

57 I C. £40 = 44 B. 602. 

-8i 36 and 37 — Suit against repres 

sentalives of guardian or manager for account- 
— Maintainability. 

Where defendant was appointed manager of 
the plaintiff’s property during his minority 
under Aot XI of 1858 a suit by the latter after 
attaining majority against the manager for 
aooounts might, if the manager died pending 
the suit, be proceeded with against his heir. 
8s. 36 and 37 of Guardians and Wards Aot 
appear to indicate that a suit against the re¬ 
presentatives of a manager for an account 
would lie. {Chilly and Teunon, JJ.) MAHaRaJ 
BAHADUR SINGH v BASANTA KUMAR ROY. 

18 I C. 816 = 17 OWN. 693. 

- 8s. 36. 37 and 41 (3)— Suit for 

accounts by minor against legal representatives 
of guardian, 

A minor can eue the legal representative of 
bis deceased guardian for accounts where tho 
guardian had died without rendering acoounts, 
and 8. 41 (3) is no bar to it. (Shah Dm and 
Leslie Jones, JJ.) Muhammad Jamil v. 
MBHKAM BlBI* 68 P-R 1918 = 

124 P W R. 1918 = 46 I.C 487- 

122 P.L R. 19i8. 

-8. 39 — Removal from guardianship — 

Grounds— Neglect of education of minor. 

Wbero the father who was appointed guardian 
of the person and the property of his minor 
son and who had precarious means of livelihood, 
laid olaims to hie minor son’e money, negleoted 
his education, and took another wife. Held, 
that the father was not a fit pereon to aot as 
guardiau from the point of view of minor’s 
welfare, and should be removed. (Tudball and 
Raflgue, JJ.) Ganga Narain v. KAUNSILA. 

19 I.C. 63=11 A L.J. 309. 

- 8. 39 — Removal of guardian—Notice to 

show cause—Essential. 

As person should not be appointed guardian 
of the person or tho property of an infant 
without enquiry into his fitness for the offioe, 
no order for removal of tho guardian should be 
passed till the guardian is informed of the 
obarges brought against him and is allowed a 
reasonable opportunity to explain and, if 
possible, to defend his oonduot. 17 C.W.N. 
862, Rof. [Mookerjee and Cuming, JJ) JAGA- 
NNATH PANJA V. MAHESH CHANDRA PAL. 

21 O.L.J. 149-35 1.0. 286 = 21 C.W.N. 681. 
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3 S. 39— Removal of quardian — Appeal 
— Noitce to show cause essential before removal. 

When the question 19 whether the guardian 
has been properly removed, the order of removal 
is appealable. The Court has to proceed under 
8. 39 after informing the present guardian 
under what clause or clauses of 8. 39, he is 
being proceeded against. ( Coxe and Chatter- 
jee, JJ.) MABADEO MONDAIi v. BlDHI CHAND 
MONDAL. 27 I.C. 28 = 20 C L.J. 298. 

" 8 s. 39, 47 and 48 — Revocation ol 

order of appointment—Appeal. 

An order revoking a previous order appointing 
a guardian upon a misrepresentation of foots 
oould not be questioned by way of appeal under 
B. 47 as the order was not made under any of 
the clauses of 8. 39 of the Act. 8. 48 does not 
preclude too District Judge from reconsidering 
his order. ( Mookerjee and Beachcroft, JJ.) 
Rashmoni Dasi v. Ganada sundari Dasi. 
20 0 L.J. 213 = 26 I.C 273 = 19 C.W.N 85. 

’ T S. 39 Removal of guardian — Grounds 

Re marriage of mother. 

A Hindu widow who has been appointed a 
guardian of her minor sons, need not bo 
removed from such guardianship. simply 
becauso she remarries. The discretionary 
power oonferrcd upon the Court to remove tho 
re-married mother must bo regulated from tho 
point of view of the welfare of the infant 
ooncorned. (Mookerjee and Carpersz, JJ.) 
Ganga Prasad v. Ramrhbey sbahu. 

38 Cal. 862 = 16 C.W N. 679 = 
10 I C. 69 = 13 G.L J 683. 

—— Sa 39 and 47 (g )—Refusal to remov3 

guardian—Appeal. 

There is no appeal from an order made by 
the Distriot Judge refusing to remove a 
guardian. 19 Cal. 487 ; 23 Cal. 301 ; 20 Bom. 
667 ; 20 All. 433. Foil. (Shah Din . J.* Ram 
Kishen v THAKURDAS. 14 1.0.56 = 

198 P.W.R. 1912, 

——- -S, 89 —Guardianship 0 f person- 

Hindu Joint jamily. 

Tho Oourl oannot appoint a guardian of the 
person of a Hindu minor of a joint family. 
(Spencer and Bakewell JJ.) JAMBAGATHAOHI 
V. RAJAMANNABSWaMI NAndhwar. 

67 I.C. 678=11 L.W. 596 

8 . 39 —'Instrument" — Meaning of. 

The word “ instrument” in 8. 39 must be 
oonfined to instruments ejusdem generis with 
a will and does Dot oover a compromise deoree. 
18 Bom. 375, Foil. ( Abdur Rahim and 
Kumaraswami Sastri, JJ.) KRISHNAMORTI 
AIYAR v. PARVATHI AMMAL. 42 I.C. 806 = 

6 L.W. 760. 

--- S. 39 —Testamentary guardian—In¬ 
valid appointment—Will, if can be set aside 
under S. 39. 


GUARDIANS AND WARD8 ACT (VIII 

1890), 8, 39. 

Under 8. 39, a will need not and oould 'not 
be set aside when the testator [bad no legal 
power to appoint a guardian for the property. 
(Sadaswa Iyer and Moore, JJ.) ALAGAPPA 
Iyengar v. Mangathayt ammangar. 

40 Mad. 672=31 1 0. 765 = 30 M L.J 904 

-S. 39 — Guardian not validly appointed 

— Trespasser, if could be removed. 

Where a guardian is appointed by a stranger 
for the minor sod of another, be is a trespasser 
and oannot be removed by a petition under 
8. 39, Guardians and Wards Aot, whioh applies 
to removal of guardian properly appointed. 
(Saiasiva Aiyar and Spencer, JJ ) KANAKA 

Sabai Mudaliar v. Ponnusami Muda- 
LIAR. 21 1 0. 848. 

-S. 39 fe) — Disregard of terms of 

appointment — Removal. 

Failure by t a guardian to ocmply with the 
terms of his appointment justifies his removal 
by ihe Court. (Reid, C. J.) GBEHA v. BHabI, 

98 P.W.R. 1913 = 20 I C. 10 = 

164 P.L.R. 1913. 

-Sb. 39 (e), 43, 34 (e)—Guardian dis¬ 
obeying order under 34 (e)— Imposition of fine 
ultra vires. 

If,'the guardiaD refuses to carry orders of 
the court, be can be removed under 3. 39 (e) of 
the Act, 8. 45 of the Aot makes a provision for 
imposing a penalty on the guardian for contu* 
maoy but tho omission on his part to obey the 
direotion of the Court under 8. 34 (e) is not 
made punishable. (Shah Din, J.) NAJPAT 
ALI v. MEHTAB BIBI. 34 P.R. 1912 = 

90 P.W.R. 1912=14 1.0. 789 = 

137 P.L.R. 1912 

-8. 89 t h) — Quardian — Residence — 

Jurisdiction of Court. 

An applicant for guardianship must reside 
within the juriedioticn of the Court to which 
he makes the application. (Rafique and 
Piggott. JJ.) ASGHAR ALI v. AMINA BEGAM. 
36 All. 280 = 24 I.C. 59 = 12 A L J. 392. 

-S 39 (h )-Guardian — Residing out¬ 
side jurisdiction at time of appointment — 
Removal—Review — C. P. Code, 8. 114. 

A person appointed guardian of a minor by 
a Court whose jurisdiction does not extend to 
his plaoe of reeidence oannot bo removed from 
suoh guardianship subsequently, under 8. 39 
(A) of the Guardians and Wards Aot on the 
ground that he does not live within the juris¬ 
diction of the Court. 8. 114. C.P. Code, bas no 
application to orders passed noder tbe Guar- 
dians and Wards Aot. 143 P.R. 1903 Rel* 

C. J.) Ralla v. Mangalan. 

116 P R. 1912 = 174 P.L.R. 1912 = 

18 1.0. 539 = 211 P.W.R. 1912^ 
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-S. 39 (j) — Hindu Widow's Re¬ 
marriage Act (XV of 1856), Ss. 3 and 5 — 
— Hindu widow appointed testamentary 
guardian — Re-marrtage—Effect of. 

A widow appointed a9 a testamentary 
guardian does not beoome legally disqualified 
by re-marriage, to continue to be guardian. 

(Remington, J.) Maya Devi u. Goapl. 

47 P.L R. 1913 = 18 I.C 133 = 

32 P.W.R 1913, 

-S. 40 — Applicaticm for removal of 

guardian dismissed—Subsequent application is 
barred. 

Where an application for the removal of a 
duly appointed guardian of the person of a 
minor has been dismissed and the order of 
dismissal has been duly confirmed on appeal, a 
fresh application on the same allegation's be- 
foro, (or removal of the guardian of the minor 
is not sustainable. The fact that the widowed 
mother of the minor is living with her newly 
married husband in the same house as the 
minor is no ground for her removal from 
guardianship of her minor sou [Piggolt and 
Walsh J J. i Bhagwan Das v. Mangalia. 

20 A L J 959 = 45 A 196 = 1922 A. 540. 

- S 41 —Removal of guardian—Return 

of property of minor. 

The guardian must without prejudice to hi9 
title or to anything ho could estaoiish by euit 
be oompelled to give up possession on oeasiDg 
to be guardian. (Robertson. J.) PARMAN 
NanD v. ABURA Ram. 33 P.L R. 1912 = 

14 I C. 674 (1) = 112 P.W.R. 1912 

-S 41 (2) and (3 )—Powers of Court to 

order delivery oi possession when can be ordered. 

Until Court has pissed an order (or the 
removal ot the guardian it haa uo power to 
call upon him to deliver the property in his 
possession. The power of oompellmg the 
guardian to deliver possession of the property 
oan only be ezeroieed in tbo interest of the 
minor. These summary powers aro meant for 
his protection. They oannot be invoked by a 
person claiming adversely to the minor. 
The remedy lor such adverse claimants lies in 
a regular suit. ( Mittra , A.J.C.) MT. SlTABAI 
V. SHANKAR. 1922 Nag. 266. 

— S. 41 (3)— Death of minor—Liability 
of guardian to deliver up property. 

• 

The death of a minor does not pat an end to 
the responsibility of the guardian to account to 
the Court for the period of the stewardship. 
The Court, however, has no jurisdiction to 
order the guardian on the death of the minor 
to deliver up all rnovoablo property, cash and 
doouments to hia widow. (Walsh and Ryves, 

JJ.) Chandra bhukhan Singh v. Sdjan 
KUAB. 42 All. 1 = 02 I C. 167 = 

17 A.L J. 861. 


GUARDIANS AND WARDS ACT (YIII of 
1890 , S. 41, 

-Ss. 41 (3) and 48 (1) (c> — Direciton to 

render accounts alter termination of guardian¬ 
ship — Money s pent for necessifus of minor 
without permission of Court — Detention in jail 
for non-aelivery, 

8. 41 of the Act does not authorise a Court 
to order accounts to be rendored alter the ter¬ 
mination of the guardianship. But the Court 
has power under 8. 4l (3) to direct, a guardian 
on the termination of hia guardianship to 
deliver any property including money belonging 
to thy ward in hi9 pcgsession. 5 C W.N. 207, 
Foil' Where a guardiun has aotually applied 
the balance in hie hands for the necessaries or 
benefit of the minor he oaunot be calltd upon 
to pay such money as if “ property of the rumor 
in bie possession ’’.and detained in jail for 
non-payment merely because there was no 
permission to spend money in that way IN. R- 
Chatter jee and Richardson. «JJ.i ABDUL 
HASIM V. SR1MATI MALbKA KHA1UN. 

49 l.C. 132 = 29 C.L.J. 44. 

-S. 41 (3) — Suit for accounts against 

deceased guardian’s representatives, it I'es. 

A ward oannot maintain a suit against tho 
widow and mmor sons o< hi3 deoeased guardian. 
22 All. 33i. Fill. ; 11 Bom. L. R 190; 7 I. C. 
214, Diet (K> nsmgion, J.) PRITAM 8INGH v, 

Mubarak Singh. 78 PLR, isii = 

9 1.0. 391 = 74 P.W R. 1911. 

-S. 41 (3) — Death of ward—Power to 

direct guardian to hand over properties to heir. 

Where the powers of a guardiau for the 
proprety of a minor cease, owing to the minor’s 
death, the Court hut jurifdiotion under B. 41 (3) 
of the Guardians aud Ward6 Act to pass an 
order directing the guardiao, to deliver the 
property of tbo minor to the later’s heir. 33 
Bom. 419, Foil. The expression "property be¬ 
longing to the ward" iu S. 41 (3) includes pro¬ 
perty which belonged to the person wbo was a 
ward tbough by the cessation of his minority 
br by his death, be has ceased to be a ward. 
"Any oauee” includes death of the minor 
whioh terminates the guardianship. (Oldfield 
and Sadasiva Iyer, JJ.) Nataraj PillaI v. 
SUBBARaYA PILLAI. 61 I c 829 = 

(1918) M W.N. 440. 

-S 4t (8 ) —Guardian de facto— Requisi¬ 
tion for delivery of properties. 

Tho Court has power under 8 41 (3) of tho 
Aot to require a de facto guardian to deliver the 
infant’s properties to the guardian aopointed 
under the Aot. (Ayling and Krtshnan, JJ.) 

Wallace bita bai v. Wallace Radha 
Bai. 61 I 0. 236 = 36 M L J. 189. 

--8. 41 (4 )—Absence of express order 

of discharge —Suit against sons, if lies. 

A suit will lie against. t l ’“ guardian’s son and 
I a f urety, to render aocouots in the absence of an 



CIVIL DIGEST, 1911—1923. 


784 


GU 4RDIAN8 AND WARDS ACT (YIII of 
1890), S. 41. 

order of discharge of the guardian, (Mar- 
tineau, J.) Jagat Singh v. Sundar Singh. 

67 I.C. 928= 3 Lah. L.J. 381. 

- S. 41 (4) —Order of discharge not 

express—Civil suit by ward for accounts. 

To bar a suit by a ward on attaining 
majority against a guardian for rendition of 
aocountB, the order of discharge uoder S. 41 (4) 
must be in express terms. 34 Cal. 211; 16 0. L.J. 
67, Foil. (Broodway. J.) AMARNATH v. RAGH- 
PAT RAI. 25 P R. 1918 = 108 P.L R 1917 = 

41 I.C 341 = 73 P.W.R. 1917. 

- Sa. 41 (4) aDd 48 — O'der ol discharge 

must be express — Guardian cannot set up 
title ol third person. 

An order by a Court disoharging a guardian 
muBt be express and canDOt be inferred from 
other faots. A certificated guardiau cannot be 
heard to say that he did not do hia duly but 
et the properties remain under the manage¬ 
ment of somebody else. A guardian, without 
taking his dieohargo and giving up possession 
oann t set up as against his cesuique trust 
hia paramount title or the paramount title of a 
third parson. (Das and Ross, JJ ) ABDUL 
RAHIM v. BARIRA. 

2 Pat. LT. 356 =61 I C. 807 = 

6 Pat L.J 273 

- S. 42 — Applicability. 

8. 42 comes into operation only where 
a guardian is prrperly removed. (Coxe and 
ChatUrjee. JJ.) MaH*DEO MONDAL v. BlDHI 
CHAND MONDAL. 27 1 0 28 = 20 C.L J 29c. 

- S. &2 —Order appointing guardian — 

Whether appealable. 

An order appointing a guardian under S 42 
is appealable under 8. 47 of the Act. (Pratt, 
J. C. and Kemp, A, J. C ) GHULAM HYDER v. 

Abdul Fateh Mahomed Khan. 

23. I C. 776=7 SLR. 90. 

- 8*. 43, 12 and 47 — AvpHcotion for 

guardianship of the person of a minor girl — 
Orders regarding marriage of the g irl — Validity. ■ 

Pending the disposal of an application for an 
appointment of guardian of the person of a 
miacr girl, the Court sanotioaed the proposal 
of her marriage. Held , that the order passed by 
the Court regarding the marriage of the minor 
oould not be mide either under 8. 12 or S. 48 
and no appeal lay und^r 8. 47. i Shah and 
Crumo JJ.l LAKSHMI Narain SeshaGIRI 

V. PARVATIBAI PAKMESHWAR. 

41 Bom 690 = 57 I.C.79 = 22 Bora L R. 399. 

- S. 43 — Order under — Disobedience — 

Power of Court to act suo moto —Security lor 
guardian's appearance and production of another 
person —C P C .,0. 39, B. 2. 

A guardian disobeying an order of the 
District Court under the Guardians and Wards 
Aot oan be ordered to give seourity for his own 
appearance but cannot be compelled to oause 
the production of another person. The Court 
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is competent to aot suo moto in regard to a 
disobedience of an order under Guardians and 
Wards Act unlike a disobedience to an injunc¬ 
tion issued under the C. P- C. In the former 
case, the Court aots in the interest of the 
minor and in the latter the order is solely for 
the party’s benefit. ( Sankaran Nair, J.) 
RAMaSAMI Chetty V. LAKSHMI *CHI. 

(1913) M.W N. 172 = 13 M.L.T. 211 = 
18 I.C. 922 = 24 M.L J 231. 

-8. 43 \i) - Order under—Nature of 

— Disobedience— Sanction. 

An order made under 8. 43 (1) and (2) of the 
Guardians and Wards Aot is in the nature of 
an injunction and the same sanction should be 
applied in oase of disobedienoe as is prescribed 
in Bs. 492 and 493 of the C.P.C, (1882) whether 
or not disobedience is oapable of removal or 
reparation But where the order is one without 
jurisdiction, the injunotion is void aDd a pora'~ 
disobeying such order oannot be punished. 
(Mookerjee and Carnduff , JJ.) 8UBHADRA 

Koer v. Dhajadhari Gorwami 

18 C.L.J, 147= 14 I C. 380 = 

16 C W N. 417. 

-Ss. 43 and 84 (di— Recusancy- 

Meaning of — Failure to comply with requisition. 

The word ** reoueanoy” in 8. 45 of the Guard¬ 
ians and Wards Aot means something more 
than mere disobedience of an order under 
Cl. (d) in 8. 34 of the Act and tbe person dis¬ 
obeying would not be sent- to jail in the absence 
of proof that he bas some means. I N^ubould, 
and Panton , JJ.) BULAI CnAND v NARAIN 
Chandra . 49 1 0. 624. 

- S 45(1) (b)—Failure to deposit moneys 

alleged to be misappropriated — Fine— Legality, 

Tbe Court can impose a fine on a guardiftD, 
only if the guardian fails to pay into the 
Court on a requisition under 8. 34 (d) the 
balance due on the aooounts given by him m 
oompliauce with a requisition under 8. 34 (c> 
and not for failure to deposit moneys alleged 
generally to have been misappropriated. 
(Mookerjee and Cuming, JJ.) JAGANNATH 
Panja v. Mahesh Chandra pal. 

25 C L J 149 = 36 I C 286 = 21 C.W N. 688. 

-S 45 (1) (b) and S. 34— Guardian's 

failure to realise purchase-money from his 
vendee — Order to pay unrealised money in 
Court or pay a daily fine — Whether ultra vires. 

An order by Court directing a guardian 
pay unrealised purchase-money when the pur¬ 
chaser did nob at all pay the prioe to the guard¬ 
ian into Court or pay in default a daily fine, 
is ultra vires. (Chatterjee and Chavman JJ.) 

In re NiKHRANNESSA Bibi. 33 I C 918 = 

20 O.W.N. 663. 

-8. 46— Report of Collector—When 

evidence. 

It is only when the District Court calls upon 
the Collector to report under 8.46 theo it is 
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cpen to the Court to treat it as evidence. 
(Shah, A CJ. and Crump J..) NagAVA 
Gurlingaya Nandi v. Collector of 
BELGAUM. 29 Bora L R. 1232 = 

1924 Bom. 197. 

-Ss. 47 and 48 —Refusal to remove 

guardian—Appeal. 

An order refusing to remove a guardian is 
final and no appeal lies against it under 8s. 47 
and 48. (Tudball and Sulaiman, JJ.) MUHAM¬ 
MAD ANWAR ALI V. DARA SHAH KHAN. 

18 A.L J. 624 = 93 1.0. 203 = 

2 U.P-L.R. (A) 217. 

-Si. 47 and 43 — Order sanctioning 

marriage — Appeal. 

An order of the Dietriot Judge sanctioning a 
marriage of miner girl while an applioation for 
appointinga guardian for her ia pending, is not 
appealable under 8. 47 as the order doe3 not 
under 8. 43. ( Qhah and Crump , JJ.) 
LAXMINAR'YAN SESHAGIRI HALDIPUR V 
PARVAT1BAI PARMESHWAR Mudliari. 

44 Bom 690 = 37 I.C. 79 = 
22 Bom L.R. 399 

-Sa. 47, 43 and 90— Application dis¬ 
missed for non-appearance — Second application 
if lies —Order dismissing the latter application 
— Appeal. 

Where one application by the petition to be 
appointed guardian of hie minor eon and 
daughter ie dismissed for default of appearanoe 
a eoooud substantive application for the a»rae 
purpose is maintainable. The order of the 
District Court dismissing the applioation is 
appealable. In view of the fact however that 
the daughter was oloee upon her majority the 
applioatioo for h^r guardianship should be dis¬ 
missed though it oan prooeed in respoot of 
the minor son. ( Chiity and Teunon, JJ.) 
AHMAD ALI V. RAISUNNESSA. 18 I C 989 = 

17 O W N. 429. 

-Sa. 47 aod 43 -Order appointing 

guardian—Not open to Review. 

An order for appointing a guardian of a minor 
under B. 7 of the Guardians aud Wards Aot in 
not open to review, as 8. 48 m ikes such an 

order final. 143 P. R. 190P> foil. I Scott-Smith , 
J.) MUSSAMMAT SHARPEN v. MbT. BHOLI. 

4 Lah. L J. 274 : 1922 Lah. 399. 

--8b. 47, 48 and 84 — Order directing 

uardian to pay money into Court—Appeal — 
Ae*is«on. 

No appeal ia allowed against an order calling 
upon a guardian to pay into Court tbo balance 
duo from him oo settlement of his accounts. 
But orders under 8. 31 of the Guardians and 
Wards Aot are open to examination by the 
High Court on the revision aide. ( Broadway , 
j.) Ram Das v. Ohani. 93 1.0. 987. 

- -Si. 47 and 48 — Order returning — 

Application tor guardianship for presentation 
to proper Court — Appeal — R$vision> 

Vol. Ill—50 


GUARDIANS AND WARDS ACT (YIII of 
1890), 8. 48. ■ » 

An order returning an applioation for guar¬ 
dianship for presentation for the Court having 
territorial jurisdiotioD. is not appealable. The 
Chief Court would not exeroiae its revisionar 
powers as she had another remedy opon to hel 
namely of presenting her applioation to the 
proper Court. (Abdul Raoot, J.) MU 9 SAMMAT 

Murad Bibi v. Umar din. I C. 963 = 

107 P R 1919. 

-Ss. 47 and 48— Third parti in posses¬ 
sion of minor's properly — If can be compelled to 
hand it over to the guardian—Order reiusing 
to compel—Appeal . 

There is no provision in the Act by whioh a 
person who is in possession of the minor’s 
property oan be compelled to hand over the 
property to the person appointed by the Court 
as guardian of the property. An order of the 
Dietriot Judge declining to compel suoh person 
to hand over th3 property to the guardian, ia 
not appealable. (Chevis, J.) NATHU Ramp. 
KARMON. 40 P L R 1912 = 

13 I.C. 326 = 118 P.W.R. 1912. 

-S. 47 —Approval of security by 

guardian — Appeal. 

An appeal lies only ag^inst an order appoint¬ 
ing a person, guardian of the property of a 
minor ; but an oruer approving the seoucity 
furnished by him and ratifying the original 
appointment is not appealable under 3 47 of 

tbo Guardians and W»rds Aot. 27 I.C. 911. Poll. 
iSadasxv i Aiyar and Moore, J J .) GOPP AM AL u. 
Srinivasa aiyangak. 3* I 0 432 = 

30 Id L J. 308. 

-S. 47, Cl. (g )—Joint guardians — 

Removal of one for md-finite period —Appeal — 
Order without enquiry—Legality of. 

Aa order by whioh one of two joint guardians 
appointed under the Guardians and Wards Aot 
was permitted to manage the minor’s estate 
singly, until the disposal of the application for 
Letters of Administration made by the other 
guardian, is appealable under 8. 47, Ul. (p) of 
tho Act. Suoh an order if made without any 
inquiry into the truth or otherwise of the 
respective allegations of the guardians, ia 
unsustainable. The mero foot that a guardian 
has applied for Letters of Administration is no 
ground for his removal from the m vnag^moot 
of the property. (Mookerjee and Newbouli, JJ.) 
Kamaksha basini Chowdhuraniu. Jagat 
Sundari Chowdhurani. 30 l C. 879 = 

22 C L J, 70. 

-S. 48 — Dismissal of application to 

guardianship—Suit to contest, if maintainable. 

An order dismissing an applioation for 
guardianship cannot be oonteetod by a recular 
suit. (Shadi Lai, J.) N\GINA SINGH v. 
BUNDER. 33 1.0. 887 = 24 P.W.K. 1916. 

-S. 48— Order refusing to remove guar¬ 
dian—Not appealable. 

Where the Dietriot Court refuses to remove 
a guardian its order is fiaal and there is no 
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appeal agaiost it. ( Oldfield and Devidoss, JJ.) 
KONTBALATHAMMALu SOUNDARATHaCHI 

45 Mad. 873 = 45 M L J. 481 = 
18 L.W. 256 = 33 M L T iH 0.) 80 = 
74 1.0. 896 = (1923) M.W N 902. 

--Ss. 43 and 41 (3)— Requistion— Suit 

in Court — Maintainability. 

8 43 ot the Aot does not cover the oase of a 
requisition under 8. 41 (3) and a separate suit 
will lie to 00Qte9t the propriety of the requisi¬ 
tion under 8. 41 (3). (Aylinq and Krishnan. 

JJ ) Wallace Sith boi v. Wallace 
RADHA Boi. 51 I 0 236 = 36 M L J. 189. 

-*S 50 -Rules under—Postponement ot 

dppoinivunt until security is furnished —Ultra 
vires. 

Per Sadasiva Aiyar, J —(Contra)—Rules 
and forms made by the Hign Court under 
8. 50 requiring the appointment of guardian to 
be postponed to tb9 furnishing and approval of 
aeourity are ultra vires. Per Moore, J. — The 
same are intra vires The procedure based on 
rules framed by the High Court under 8. 50 of 
the Act, prevailing in the Mofussi 1 Courts of 
first making an appointment of a guardian 
conditional on security being furnished and of 
confirming the same later on being eatisfisd 
with the security or treating the petition as 
pending till proper seourity is furnished is 
oorrect. (Sadasiva Aiyar and Moore, JJ.) 
Goppammal v. Srinivasa aiyangar. 

34 I C 482 = 30 M L J 603. 

GUDABA OR GADABA. 

See Grant Inam. 

GUZARAT TALUKDARS ACT (YI OF 1888). 

- S. 2 tlj (a)— Mulgameti — Meaning of 

—Kalhis of Salangpur—Status of — Talukdars. 

The Talukdari estates in Guzirat are the 
remnants of old Rijput kingdoms, those dis¬ 
integrated being either disrupted by internecine 
feuds or orushed by foreign invaders. The Sub¬ 
ordinate States thus formed were known by 
names generally indicative of their origin. The 
smallest of those subordinate rulers was the 
Gameti or ruler of a single village. Under the 
British rule the old rulerehip slowly degraded 
into a mere landlord estate. A Talukiari is 
therefore an estate whioh oonnoted rulersbip in 
pre British times but whioh is now a landlord 
estate to whioh some seignorial or subordinate 
rights may or may not still be attaohod. When 
the estate connoted rulersbip of a single village 
the holder is a Mulgameti (i. 0 .) a gameti who 
has lost all or most of his lord9hip3. As these 
estates were very small the holder was 
not inoluded in the definition of Taluqdar until 
the Amending Aot (II of 1905) reoognieed as a 
Taluqdar a Mulgameti who holds lands direotly 
from Government. Pet Marten . J:—A mulga¬ 
meti is one who is disoendod from a former 
ruler and owner of the village and still 
retains by regrant or otherwise some portion of 
the lands or interests therein of suoh former 


GUZARAT TALUKDAR’S AOT (YI of 1888)» 
S. 29-B. 

ruler and owner, but not neoeasarily any of his 
governing rights. The kathis of the village of 
SalaDgpur in the Dhanduka Taluka of the 
Distriot of Abmedabad are Mulgametis but 
they do not hold land direotly from the Govern¬ 
ment and are Dot therefore Talkudars within 
the meaning of 8. 2 (1) (a) of the Guzarat 

Talukdar’s Aot, 1889 as amended by 8. 2 (1) 
of Act II of 1905. (Marfan and Pratt, JJ ) 
8ir Dolat Singji v Oghad Vira. 

25 Bora. L R 728 = 1924 Bom 72. 

-8. 10 —Decree holder lor share of 

Talukdari—Right to get divided. 

Under 8. 10, a person who has obtained a 
decree of Court that he is entitled to a share of 
the Talukdari estate, can have his share 
divided from the rest of the estate and hold the 
same as a separate estate. The seoticn does 
not say that the decree must operate as res 
judicata between all parties appearing before 
the Talukdari settlement offioer. (Batchelor 
and Rao, JJ.) GAMBeiR SINGH v. AGAR 
SINGH. 9 1 0. 943 = 13 Bom L R. H8. 

-S 16 — Decision contemplated by 

section— Nature of—Order rejecting an applica¬ 
tion lor partition. 

The only kind of deoision contemplated by 
8. 16 of the Gujarat Talukiac’s Aot is the 
deoision referred to in 8. 15 (2) which must be 
given after the making of all neoessary inquiries 
and the taking of suoh evidenoe as may be 
adduced. An order rejecting an application for 
partition is not a “deoision” within 8. 16 (1). 
(Batchelor and Rao, JJ.) G4MBHIR 8INGH v. 
AGAR 8INGH. 9 I C 943 = 

13 Bora. L R. 118. 

- 3. 29—Exclusion of time - Execution 

of decree against — Talukiar— Obtaining of — 
Certificate —Time spent—Deduction of. 

Held, that an application for execution of 
deoree in 1916 was in time as b 7 virtue ot Sub- 
8. 3 of 8. 29-E of the Guzarad Talukdar’s Act, 
the applioant was entitled to exolude the time 
from 16th 8eptr., 1910 (the date of the deoree) 
to August, 1914, the dat9 of the due submission 
of the deoretal claim to the Managing Officer 
whioh was the date for the application of the 
certificate. (Shah and Marten, JJ) HaB* 
GOVIND v. NAJA 8URA. 41 Bom 

47 I.G. 726 = 20 Bom. L R 872. 

-S, 29 B — Mortgage by Talukdar— 

Mortgagee mortgaging the mortgage rights to 
another—Latter ejected by Taluk Officer 
Effect . 

A Talukdar mortgaged his lands to A who in 
his turn mortgaged his rights to B. The 
Talukdari Settlement Officer who took obarge 
of the lands of the Talukdar issued a call to 
the creditors to notify their claims. Neither B 
not the minor heir ot A notified the claim and 
B was ejeoted. In a suit by B for recovery ot 
possession, held, he was entitled to possession 
so long as he claimed under A and as long ae 
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the mortgagee’s rights were in exietenoe. 
(Maclcod, C. J. and Shah, J.) HARANBHAI v. 

Collector of Kaira. 

21 Bora. L.R. 1046 = 46 B 239 = 

1922 B. 200. 

- S. 29-B — Claim under —1/ limited to 

Talukdar estate. 

Claims under S. 29-B are not limited to 
olaims against Talukdar’s estate. (d’corf. C. J. 
and Beaman, J.) SHANKAR Bhai KASHI 
BHAI v. RAISINGI Jaswatsingi. 

42 I.C. 903 = 19 Bora. L R. 858. 

-8 . 29-B — 'Unable,' meaning of—Not 

restricted to physical maoelity. 

Where a person asserting the rights of a mort¬ 
gagee appealed agamet the decree of a Sub¬ 
ordinate Judge negativing those rights but in 
the meantime the property passed under the 
management of Talukdari Settlement Officer, 
under the Aot and a notification under 8 29 (B) 
of that Aot was issued by him calling on 
all claimants to appear and establish their 
rights within six months of the date of the 
notifioation but the person asserting the rights 
of mortgigeo oould not establish his claim 
within time as ths appellate decree in his 
favour was passed after the period of six raonibs 
in the notification and the Talukdari Settle¬ 
ment Officer appealed, against the decree, as a 
person representing the estate but failed and 
the deoree holder applied for oertifioate for 
exeoution uuder 8. 29-B of the Aot. Held that 
(1) As the appoal was not heard and deoided 
within 6 months from the notification, the 
appellant was unable to establish his olaim. 
The word ‘unable’ in 8 29— B (31 is not 
restricted to a physical inability on the part of 
the olaimant. Iticoit, C. J. and Batchelor, J ) 
Manilal Popat Lal v. Khodabai SARTAN- 
SING. 16 Bom. L R. 311 = 23 I C 383 = 

£8 B 601 

-8, 29-B, cli. (I and (2) — Notics under 

—Necessity for—Decree agiinst Talukda »— 
Execution. 

Although a deoree had been passed against a 
Talukdar, whioh was being executed before 
S. 29-B was enaoted, still notioe of the olaim 
is nooessary after the notification uuder 8. 
29-B, has been issued. 11 Bom. L.R. 1358 ; 19 
Bom. L R. 855, Ref. ( Macleod , C. J. and 
Coyajee, J.) The TALUKDARI SETTLEMENT 

Officer v, akuji abhoam. 

24 Bora. L R. 762 = 46 B. 993 = 

1922 Bora. 330 

- S 29 (e)— Exclusion of time — Appli¬ 
cation for execution. 

On 22—2—1903 B obtained a money deoree 
against O, a Talukdar, and applied for exeou¬ 
tion on 8—12—1903. On 21 — 9 — 1905 Q’s 
estate oame by notice in the management of the 
Talukdari Settlement Officer under 8 . 29 (e) 
of the Aot (1888). B submitted his olaim to the 
offioer on 6—3— 1906 but it was rejeoted on 
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12th August of the same year. B then applied 
to the Oivil Court on 1J — 3—1909 and sought 
to bring it within time, by claiming to exolude 
the period taken up before the Talukdari 
Settlement Officer ; held, that the period 
canuot bo excluded in oomputiug the time for 
the application, for, 8. 29 (e) was no absolute 
bar on B’a right to apply to the Court (or 
execution owing to the submission of his olaim 
to the Talukdari Settlement Officer. ( Chanda■ 
varkar and Heaton, JJ.) GanpaT SINGH v. 
BAEJIBHAI. 33 Bora. 324 = 

10 I.C 912 = 13 Bom L R. 292. 

-8. 31 — Talukdari estate—Meaning of 

— Panfa lands. 

The words “ Talukdari estate ” in 3. 31 of 
the Guzsrat Talukdar’a Act are u*ed in a 
technical sense limited to the Talukdar’a 
interest in the estate held by him by reason of 
his status as a talukdar. Where lands situated 
in a Taludkari village and shown in the Govern¬ 
ment register as Sirkir Udar Jama ban dhi, 
were recently entered as Vanta in the register 
of lnami Vanta lands kipt by the Talukdar 
they do not cease to be “ Taludar’s estate” 
within the meaning of 8. 31 of the Guzorat 
Talukdar’s Act. Vanta tenure is prescription 
of remote antiquity without any deeds or 
grants, 4 B 887. Ref. ( Macleod . C.J. and 
Coyajee, J ) Shankarlal TapIDAS v. Baji- 
KHAN AKHTYARKHAN. 24 Bom. L R 709 = 

1922 Bora. 312. 

-S 31 — Jivaidar, if Talukdar— Succes¬ 
sion to Talukdari. 

Land held as Talukdari is distinot from land 
held under ordinary law of joint family. The 
rules of succession applicable to it are therefore 
distinot. A Jivaidar is a Talukdar and there¬ 
fore he is the only person entitled to deal with 
the property. ( Maclcod , C.J. and Heaton, J.) 
BHAIJI ISHVARDAS SHAH V THE TALUK¬ 
DARI SETTLEMENT OFFICER. 

41 Bra 832 = 38 I.C. 88 = 22 Bora. L.R. 906. 

-Ss. 31 and 33 —Adverse possession as 

mortgagee — Sections inapplicible — Power of 
Talukdari Settlement Officer. 

A Talukdar granted a plot of laud in his 
talukdari estate to the father of the defendant 
for maintenance in 1862 who mortgaged it 
with possesion in 1889. In 1891 the mortgagor 
died and iu 1895 the mortgagee died. After 
the death of the mortgagor the mortgagee and 
his son remained in possession of the property 
as mortgagee. In 1907 the Talukdari Settle¬ 
ment Offioer summarily evioted the plaintiff 
under 8. 79 (a) of the Land Revenue Code as 
amended by 8. 33 of the Gujarat Tulukadaris 
Aot, who brought suit for possession; held, that 
the plaintiff was entitled to auooeed on the 
ground that he had been in adverse possession 
claiming title as mortgagee for more than 
12 years since the death of the mortgagor. 8s. 
31 and 83 of the Talukdars Aot do not apply- 
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GUZARAT TALUKDAR S ACT (YI of 1888), 
8 . 33 

' Scctt, C.J. and Chandavarkar , J ) TALOQ- 
DARI SETTLEMENT OFFICER V. RlKHA- 
VELAS. 37 Bom. 380=19 I C 831 = 

13 Bom. L.R. 378. 

-S. 33— Summary eviction, 

Summary eviction ie restricted to talukdar's 
estate, and other eatatee oannot summarily be 
taken possession of. (Scott, C.J. and Beaman, 
J.) Shankari3hai Kashibhai v. Raisingi 
JASWATSINGI. 42 1.0. 908 = 

19 Bom. L R. 833. 

-S. 33— Arrears of assessment — Attach¬ 
ment by mamlatdar of ornaments of Khntedar— 
Taluklari village- Minor Talukdar—Guardian¬ 
ship ot Collector, 

A mamlatdar in charge of the management 
of a talukdari village, as a subordinate of the 
Collector who is the guardian of the minor 
talukdar, has power to attach under Ss. 150 
and 164 of the Bombay Land Revenue Code 
to attach the ornaments of a khatedar for 
arrears of assessment due for previous years. 
(Scott, C.J. and Beaton, J.) Daluchand v. 
GulaBBHai. 34 I.C. 198 = 18 Bora. L R. 323. 

GUMASTHA. 

See (1) CONTRACT ACT. 

(J) Principal and agent. 

HABEAS CORPUS. 

See High Court. 

HAOKNEY CARRIAGES ACT (XIY OF 1879). 

■ --8s. 6 and 7—Intein Rules, R. 15 — 

Refusal by driver to ply hackney carriage for 
hire — Liability of driver and owner. 

The driver of a haokney carriage is not 
punishable for infringement of R. 15 of the 
Insein Rules under the Hackuey Carriages Aot 
for refusal to ply it for hire, beoause he does 
not “keep” the carriage ; nor is the "owner” 
liable for refusal of his servant. It must bo 
shown that the hirer applied to the “ owner ” 
»Dd was refused by bim. (Twomey, J.) 

Emperor v. Kamali Khan. 

18 Cr. L.J. 862=7 Bur. L.T. 301 = 
24 l.C. 960 = 8 L B.R, 91. 

HANDWRITING. 

See (1) Evidence. 

(2; Evidence aot, 8s. 47, 67 and 68. 

HAT. 

- Right to hold market—Grant—Intimi¬ 
dation of customers. 

There is no suoh thiog as a market franchise 
or a right to hold a market conferred by grant 
from the Crown, nor can suoh right be acquired 
by prescription. The right to hold a market is 
treated as an incident to the ownership of the 
land. The proprietor of the old market has no 
monopoly or privilege whioh is entitled to 
protection and immunity from competition. 
Where illegal means in the naturd of intimida- 


HIBA BIL-EWAZ. 

tion and physioal compulsion were employed 
by agents of the defts. acting within the soopa 
of their employment to induce traders who 
would have gene to plff.’a old hat to attend 
deft’s, new hat, and as a natural oonsequence 
thereof, there wa9 diminution of plfl’s. profits 
from his hat. Held, that the plff. was entitled 
to a civil remedy by way of a suit for damages. 
(Richardson and Greaves, JJ.) Hem CHANDRA 
Roy v. Kristo Chandra Saha Sardar. 

24 C.W.N. 800 = 68 I.C. 879 = 47 0. 1079. 

- Right to hold — Injunction. 

A party is entitled to hold a hat in his own 
village on any day subjeot to their committing 
no oSenoe against public tranquillity. If by 
holding a hat on particular days be violates the 
legal rights of the other party to hold his hat 
on those days, he will be restrained from hold¬ 
ing his hat on suoh days. (Holmwood and 
Chapman , JJ.) BROJENDRA KlSHORE ROY 

Chowdhury v. abdus Sobban Chow 
DHUBY. S7 I C. 647. 

- Right to hold—Lawful Act. 

The holding of a hat on a man’s own pro¬ 
perty is not in itself a wrongful aot and, there¬ 
fore any ulterior consequences whioh may arise 
from it oannot give rise to any proceeding 
against the owner of the land for oommitting 
any aot likely to oause a breaoh of the peace, 
unless those ulterior oonsequenoes are made tbe 
basis of proceedings under 8, 144, Cr. P. C. 

(Holmwood and Imam, JJ.) RakHAL DAS 
Singh v. Emperor. 13 Cr. L J. 811 = 

13 I.C. 683= 19 C.W.N. 248. 

HEARSAY EVIDENCE. 

See (l) Evidence. 

(2) Evidence act. 

HEIRS 

See Hindu Law—Succession. 

HEIR, BEQUEST TO. 

See Will. 

HEREDITARY ALLOWANCE. 

See Hereditary Office. 

HEREDITARY OFFICE. 

See (i) Bombay Hereditary Offices 
A CT. 

(2) Hindu Law. religious office. 

(3) Mahomedan Law, religious 

Office. 

(4) Madras hereditary Village 

Offices aot (ill of 1895). 

(5) T. P. aot, S. 6. 

HERMIT. 

See Hindu law—Succession. 

HIBA B1L EWAZ. 

See Mahomedan Law,—Gift. 
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HIDDEN TREASURE. 

See Treasure Trove act. 

HIGH COURT. 

See (l) Government of India act. 

(2) Jurisdiction. 

(3) Pbivy council. 

HIGH OOURT. 

- Subordinate Courts—Duty to follow 

precedents. 

It is duty of Courts subordinate to a High 
Court to follow the deoision of the High Court 
to which they are subject. (Sir John Edge) 
PUTTU LAL V. PABBATI KUNWAR. 

37 All 859 = 4a I A. 185= 19 C.W.N. 841 = 

13 A L.J 721= 17 Bom. L.R; 549 = 

18 M.L.T. 61 = 29 M L J. 63 = 
aa C.L J. ISO = 2 L W. 881 = 

29 I.C. 617 = (1915) M.W.N. 814 iP.C). 

- Contempt—Suborainate Court. 

Hight Court has power of take cognizance of 
ooutempt of Subordinate Court. (Mr. Mac- 

lead and Shah, J J.) Emperor v. Bala- 
KBISHNA GOVIND. 46 B. 892 = 

28 Or. L J. 177 = 
24 Bom. L.R. 16 = 1922 Bom. 52. 

- Subordinate Courts-Jurisdiction over. 

Tho jurisdiction of the Budder Diwanee 
Adaulat (under B.R. II of 1827) to exeroite 
general supervision over Subordinate Courts is 
stilly preserved to the High Court uuder ti. 9 
of the Indian High Courts Aot. 24 and 25 Vic., 
0. 104. (Batchelor and Hayward, JJ.) Bai 
ATBANI V. LBEP8INOB BARIA. 

40 Bom 86 = 33 I.C. 308 = 
17 Bom. .L.R. 1097. 

- Chief Justice —Powers of—If can 

constitute Bench for trying only an issue in a 
case. 

It is open to the Chief Justice of a High 
Court to appoint a speoial Bonoh to try a 
oaee, but he oannot letter the discretion of 
tho Court as to how it should be tried. He 
oannot appoint Benon to merely try one issue 
in a case. (Greaves and Buckland, JJ.) GlRI- 
DHAB1LAL HaNUMANRUX V. EAGLE BTAR 

and British Dominions Insurance Coy. 
LTD. 2? C.W.N. 935=1924 Cal 186. 

- Rules by Government under express 

provisions of law — lnlerferet.ee. 

The High Oourt will not interfere with 
rules and conditions framed by Government 
under express provisions of law unless they are 
io conflict with soma legal principles. (Chau- 
dhum and Cuming, JJ.) Naoendralal 
Dab v. Municipal Commissioner of 
CHITTAGONG. 39 1 0, 340= =47 Cal. 426. 

- Contempt — Commitment for. 

Tho High Court has no jurisdiction to punish, 
as an offence in a summary proceeding, oonduot 
iu relation to a proceeding in tho mofuseil 
Criminal Oourt, as such jurisdiction is neither 
derived from the Supreme Court or the Budder 
Deewany, and the Budder Nizamut Adaulats, 


HIGH COURTS AOT. 1861 (24 & 28 Ylc.. c. 
104), 8. II. 

nor is vested in the High Oourt by the Charter 
Aot, (1861), or the Letters Patent under that 
Aot, and as such oonduct is not contempt of 
the High Court. (Jenkins, C.J., Stephen, and 
Mookerjee, JJ.) GOVERNOR OF BENGAL v. 

Motilal Ghosh. 41 Cft l 473- 

14 Gr. L.J. 821 = 17 C.W.N. 1253 = 
20 I.C. 81 = 18 C.L J. 482. 

- Power of Judges—Rules guiding. 

The rules governing the powers of the Judges 
of the Indian High Court are contained in the 
Letters Patent, the Rules of the Oourt and the 
orders passed by the Cbiel Justice under the 
provisions of the High Courts Act. (Fletcher , J.) 
PEARY MOHUN DaS V. DONALD WESTON. 

9 1.0. 509. 

- Powers of superintendence—Proceed¬ 
ings of B:ard of Revenue under S■ 169, Madras 
Estates Land Act —If can be revised. 

Proceedings of Board of Revenue uuder S. 169 
MadraB Estates Land Ac6 oau be revised by the 
High Court. (Spencer and Devcdoss, JJ.) 
BURLA APPANNA V. ANALA LaTCHAYYA. 

49 M L.J. 725 = 83 M.L.T. 92 t H C.) 

- Certiorari — Power to issue Writ- 

Limits of. 

Per Sundara Aiyar. J. {Sadasiva Iyer, J., 
dissenting). The High Court haa no jurisdiction 
to issue a writ of certiorari on an oflioer beyond 
the limits of its Original Jurisdiottou. Pet 
Sadasiva Aiyar, J.—The Power to issue the 
writ of certiorari to quash judioial proceedings 
paesed by persons in the mofiu-sil rests iu the 
High Court. 6 B.D.R. 592. Foil. The powers 
of the High Court with regard to the writs of 
Habeas Corpus ana certiorari are tho same. 
Nothing shall be intended to oe beyond the 
power of the superior Courts unless expressly 
taken out of it. ( Sundara Aiyar and Sada¬ 
siva Aiyar, JJ ) In re NaTARaJA AIYAR. 

36 Mad. 72 = 23 M.L J. 393= 13 M L T 367 = 

16 1.0. 768 = 13 Or. L J. 723 = 
(1912) M.W.N. 1012. 

HIGH COURTS AOT, 1861 (24 & 25 Yic., c. 
104.) 

- S. 9 — Limitation of powers under S. 9 

—Power of Indian Legislature to constitute 
Courts not subject lo the High Court. 

The jurisdiction conferred upon tho High 
Court by 8. 9 of the High Courts Aot is subject 
to the legislative powers of tho Indian Legis¬ 
lative Council wbioh oau oreate new Courts 
independent of the oontrol of the High Court. 
(Miller, C.J., Mullick and Ali Iman, JJ.) 
BHEO NANDA PBaSAD V EMPEROR. 

• 3 P L J 581 = 19 Or. L.J. 833 = 
5 P.L.W. 324 = 46 I.C. 977 = 
1919 Pat. 1 (F.B.), 

- S. 18 —Proceedings under Ch. XII of 

Cr. P. Cede. 

The High Court oannot interfere under the 
eection in proceedings under Oh. XII of the 
Cr. P.C. ( Kncx , J.) MUTSADDILAL v. Tarif. 

38 1.0. 978=18 Or. L J. 418. 
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HIGH COURTS ACT, 1161 (24 & 23 Ylc., c. 
104), S. 19. 

— -— 8. 13 —Power of superintender.ee — 

High Court—Chota Nagpur Tenancy Act, S. 85 

— Proceedings under. 

High Court oancot exeroise superintendence 
under Q 15 of the High Courts Act over 
proceedings for settlement of fair rente before 
a Revenue Offioer under 8. 85 of the Ohota- 
Nagpur Tenanoy Aot of 1908. (Mookerjte and 

Beachroft, 33.) UMA Charan MANDAL v. 
Midnapore Zemindary Coy. 

19 O.L.J. 300-23 1 0. 896 = 18 C.W N. 782. 

HIGH COURT RULES. 

See Under various High Courts. 

(1) ALLAHABAD, 

(9) Bombay, 

(3) Calcutta. 

(4) Lahore, 

(5) Madras, 

(6) Patna and 

(7) Rangoon. 

HIGHWAY. 

Dedication. 

Obstruction. 

Ownership. 

Procession. 

What is. 

Dedication. 

- Dedication — Proof of — Intention — 

User by public—Effect of—Public street —Road 
through private market when public trade by 
license. 

To constitute a valid dedication to the public 
of a highway by the owner of the soil, there 
must bo an intention to dedicate by the owner 
of the soil. User by the public is only evidence 
of suoh intention. There may be a dedication 
by the public for a limited purpose e g-, t oot- 
way^ horseway, etc. but there cannot be a dedi¬ 
cation to a limited pact of the public. Poole v. 
Haskinson, 11 M. and W. 827, Rel. In deter¬ 
mining whether a road through private property 
is a public high way though no express dedi¬ 
cation is proved, it is of oruoial importance 
to distinguish between evidence showing an 
intention to dedioate to public generally and 
evidence showing that visitor to or traders 
with tenants whose shops abut on the road 
have, by permission a right of passage. {Lord 

Shaw.) Muhammad v. Municipal com¬ 
mittee of Karnal City. 1 Lah, 117 = 

47 I A. 25 = 1 P W R 1920 = 
13 P L.R 1920 = 38 M L.J. 483 = 
11 L.W. 579 = 18 A L J. 466 = 
22 Bom, L.R. 383 = 2 U P L R. (P.C.) 87 = 

35 1C. 1 = 28 M L.T. 1 (P C ) 

[On appeal from 35 I.G. 498.] 

- Dedication of — Acceptance, if neces¬ 
sary. 

No formal aot by any person or authority is 
required lor tho acosptanoe of a highway dedi¬ 
cated to the publio use, suoh acoeptanoe oan be 


HIGHWAY—Obstruction. 

inferred from the publio user of the way. 
(Chatterjee and Walmsley, 33.) 8URAJ MAL 
KHARAD V. AKSHOY KUMAR ROY. 

40 1.0. 74«= 21 C.W.N, 393. 

- —' -“-Dedication —Presumption — User. 

The principles of the English law regarding 
the presumed dedication of a road to the publio 
arising from user of suoh road by the public 
being founded on reason and oommon-sense 
aud conducive to public convenience, are 
applicable to India. 62 P.R. 1898, Foil. ( John¬ 
stone , C.J. and Scott-Smith. J.) MUNICIPAL 

Committee, Karnal v Muhammad Rus¬ 
tam ali Khan. 108 P R 1916 = 

39 I.G. 458 = 146 P.W.R 1916. 
[Oo appeal see 95 I.G, 1 = 1 Lah. 117 (P.C.) 

- Dedication to ciass — Rights over 

other's property. 

Publio highway cannot be dedicated to a 
olass. All rights over other’s property are 
private whether they belong to a olaes or an 
individual and whether they arise from any 
source. (Ayling and Napier, JJ.) 8UBB4YA 

Nadand. aiyavoo Reddy. 9 L W. 792 = 

37 I C. 977 = (1917) M.W N. 70. 

- Dedication — Presumption from usir, 

If the publio have been usiDg the streets 
belonging to a temple for a very long time for 
passing and re-passiug, this may be sufficient 
to raise a presumption of the dedication of the 
streets to the publio for use as a highway. 
(Benson and Sundara Iyer, JJ.) ALAQASINGA 
Bhattar v, Taluk board Rajamundry. 

16 I.C. 626 = 12 M L T. 139. 

- Dedication—Proof of—Grant User. 

Publio rights of way as distinguished from 
easement arise from a dedication to the public 
by the owner of the soil over whioh they pass, 
Dedication arises from a gift expressed in a 
deed or implied from custom and user. Where 
a person encloses a publio path over his land 
aod allows any new one to be opened in its 
place, he must be presumed to have made a 
fresh grant to the publio of tho new path. 

(Batten , A.J.C.) LAXMAN t>. TOKIA. 

44 I.C. 868 = 14 N.L.R. 78. 

- Dedicalinn — Inference from user— 

English law—Applicability of. 

It is oompetent to a Court to draw an infer¬ 
ence of dedication of a highway to the publio 
from long user. Though the general principles 
of English Common law as regards highways 
are applicable to India, the whole of the 
English Common law should not be bodily 
imported. (Wazir Hasan, A.J.C.) RAI BAIJ- 

rang Bahadur Singh v. Babu Badri 
Nath. 4 U P L.R (P.C.) 103 = 

9 O L.J. 497=1923 Oadh 28. 

Obstruction. 

-- Obstruction—Speeial damages. 

A narrowing of a public highway practically 
amounting to blocking it, is a special damage. 
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HIGHWAY—Obatructlon. 

( Sunder Lai, J.) Ram Krishun v. Banwari 
Rai. 25 I.G. 266 

- Obstruction — Village pathway — 

Special damage not necessary io eniorce right 
to pathway . 

Tbe plaintiffs asked (or declaration of a 
village pathway used by all the people of the 
village for oertatn speoified purposes. The 
defendants contended that the alleged pathway 
was not a public highway but was a permis¬ 
sive foot track. Held, that the suit was for 
the enfoioenien of a village pathway and no 
question cf special damage arose in the case. 
15 Cal. 4C0 Foil. It is only in the oase of a pub- 
lio highway that the question of speoial damage 
arises ; where the case is one of a village path¬ 
way, there is no question of speoial damage. 23 
O.W N. 91, Ref. (Hookerjee and Rankin, JJ.) 
Harish Chandra Saha v. Harishchandra 

OHACKHRDUTTY. 1923 Cal. 622. 

- Obstruction—Injunction to restrain— 

Special damage—In ability to commit nuisance. 
In the absence of proof of speoial damage to 
plaintiff beyond that suffered by the rest of the 
publio who used tbe way there was no cause of 
aotion to the plaintiff to sue for injunction. If 
the passage was a publio highway, the plaintiff 
was not entitled to ereot a scaffolding on it and 
ho oould not 6ue in respect of a nuisance when 
the speoial damage bo asserted was his own 
inability to commit a uuisanoe. Beachcrolt, J.) 
Shyam Lal Dey v. Manmatha Nath 
Barkar. 61 l.G. 824. 

- Obstruction— Special damage—Proof 

■ of. 

Proof by tbo plaintiff that he and his servants 
had been compelled to go by a longer route and 
thereby iuour additional exp.nse is sufficient 
speoial damage entitling the plaintiff to sue for 
removal of an obatruotion of a highway. In¬ 
fringement of a pathway in which plaintiff had 
got a right with other villages by reason of a 
grant implied from loDg user does not nquiro 
speoial damage to give tbe plaintiff a cause of 
aotion. The mere faot that the pathway is 
desoribed in the plaint as a publio pathway 
would not make any difference. ( Fletcher and 
Huda, JJ.) Harihar Das v. Chandra 
Kumar Guha. 49 I 0. 70 = 23 O.W,N.91. 

- Obstruction — Suit for removal of — 

Proof of special damage necessary—Admission 
by one defendant, if binds others. 

A suit for the removal of an obatruotion to a 
publio road will lie only on proof of special 
damage to the plaintiff. An admission in suoh 
a suit by oue defendant oauoot bind the others. 
(Coxe and Challtrjea, JJ.) HEYAT BAK8H v. 
LAOHMINIA. 22 1C. 916. 

- Obstruction-Special damage— Village 

pathway. 

A publio highway is different from a way 
ovor which a seolion of the publio may have 
a right of way. Under 8. 80 of the C.P.O., 
(1882) a suit to vindicate the plaintiff's right 
to village pathway obstructed by the defendant 


HIGHWAY—Ownership. 

is maintainable even without speoial damage. 
(Jenkins and N. Chatter jee, JJ.) KALI CHA- 
ran v. Ram Kumar. 18 1 0 67 = 

17 C.W.N. 73. 

- Obstruction—Cause of action—Order 

under S, 41, Or. P, Code. 

An order under B. 144, Cr. P.C., does not 
affeot the oivil rights of the parties a ad if the 
right sought to be established in a puolio right 
speoial damage must be alleged aud proved. 
92 Mad. 627; 29 M.L.J. 91, Foil. (Seshagiri 
Aiyar and Dakewell . JJ.) KALMATTAPPA v. 

Joish Narayana Bhat. 42 I.C. 337. 

- Obstruction—Special damage. 

A 6uit by a private parson in respect of an 
obstruction to a publio way must allege, and 
tbe plaintiff must prove, special damage of a 
substantial cbaraoioc to himself. 23 M.L.J, 
539; (1913) M.W.N. 1001, Foil. (Sadasiux 
Aiyar and Napier. JJ.) 8IVA BANKARA 
REDDY V. MUTHUSWAMI KONAN. 

23 1.0. 603, 

- Obstruction—Special damage —Access 

to house. 

The right of a person to have aooesa to his 
laud abutting on a publio pathway is not a 
pr;vate right but a right in oomcnoa with the 
publio and he oanuot therefore maintain a suit 
lor obstruction without alleging and proving 
speoial damage of a substantial oharaoter. 
2b M.L.J. 539, Foil ; 31 All. 444. Ref. (Sada- 
siva Aiyar and Spencer, JJ.) Kandasawmy 
Kavundan v. Kurupanna Kavundan. 

(1913) M.W.N. 1001 = 21 l C. €01 = 

14 M L T. 909. 

- Obstruction — Special damage—Suit 

under S. 91, C.P.C, 

Obstruction of a way having not caused any 
speoial damugo oau afford no cause of aotion to 
a member of the publio. For Sundara Aiyar, J. 
Bpeoial damage need not always bo pojuni- 
ary. 22 Cal. 551 ; 14 Mad. 137, Ref.; 8 \ L.J. 
19, Not appr. Per Sadasiva Aiyar, J—Bpeoial 
damages should be something substantial and 
not more pecuniary damag6 to the extent of 
four annas or eight annas. ( Sundara Aiyar 
and 8adasivJ At par, JJ ) Khaji Bayed 
HU66AIN 8HAB v. EDIQA NAR ASIMH APPA. 

23 M L J 8i9= 12 M L T 491 = 
16 I.C. 9a2 =* (1913; M.W.N. 991. 

- Obstruction—Damage special—Proof 

of. 

Speoial damage for obstruction of a high way 
has to bo proved in a suit lor its removal by a 
private owner. (Prideaux, A J.O.) CHAINU v. 
MANBODH. 46 I.C. 894. 

Ownership. 

- Ownership—Dedication, presumption 

of, when ownership unknown. 

Where the ownership of a road is UQkaown, 
t he dedication of it to the publio iB presumed 
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HIGHWAY—Ownership 

from proof of its user by the public. (Ayling 
and Napier, JJ.) SUBBABAYA NaDAN v. 
aiyavoo REDDI. fl L.W. 782 = 

37 1 0. 977 = 11917; M.W.N. 70. 

- Ownership of soil—Ad medium nice 

doctrine — Applicability. 

The doctrine that where a public path is 
admitted to be the boundary between the two 
estates, the presumption is that the soil up to 
half of the road belongs to each estate, must be 
confined to oases where it is clearly proved or 
both sides are agreed, that the limits of eaoh 
village do not extend beyond the off side of the 
path. (Sadasiva Iyer and Napier, J J.) ABUNA- 
CHELLAM CHETTY V. RaMANATHAN CHETTY. 

31 10. 664. 


Procession. 

- Procession — Nuisance — Control by 

Police. 

Religious processions are lawful and come 
within a proper user of the highway. Gut 
they are always subject to the control of the 
Dist. Magistrate and Police Officers. They 
cannot be allowed to repeatedly stop on the 
public way so as to block the road and prevent 
the public from using it. iTudball and Sulai- 
man, JJ.) Muhammad Zaman v. Manzur 
Hasan. 19 A L.J. 740 = 63 I 0. 984 = 

3 U.P.L.R. (A) 129. 

- Procession—Right ofpublieto use it in 

lawful manner—Restriction of right—Burden 
of proof. 

The publio are entitled to the lawful use of 
public Btreets, and those that would curtail this 
right, are bound to show some law or custom 
taking away this right. Thus the right of 
LiDgayats in Belgaum District to the exhibi¬ 
tion of the religious symbol in procession in 
publio street can be exeroised eubject only to 
orders under B. 144, Cr. P.C. or under 8s. 42 
and 44 of Bom. Dt. Police Aot. 96 M. 76 ; 
34 Bom. 571, Ref. to. ( Batchelor and Shah, 
JJ.) DUNDAPPA MADLAPPA 8IGANDHI V. 
SECRETARY OF STATE. 37 I 0. 363 = 

18 Bom. L R. 460 

- Procession — Obstruction — Cause of 

action—Order under S. 144, Cr. P. Code — 
Snif for injunction without proof of damages — 
Right to go in procession. 

An order of a Magistrate under 8. 144 of 
the Cr. P. Code forbidding a persoD or body of 
persons from using a highway for the purpose 
of procession invests the person or persons 
with a cause of action if they allege it to be an 
infringement of their legal rights though suoh 
order is itself intra vires and nospeoial damage 
be alleged ^r proved. 2 Bom. 457, 32 Mad. 527 ; 
32 Mad. 478 20 M L.J. 118 1 11 Bom. L.R. 
372, ref. A pereon or body of persons by whom 
a right is claimed to go in prooession along a 
public highway can bring a declaratory suit to 
establish that right against a person who 
threatens to obstruct it without allegation or 


HIGHWAY-What ii. 

proof of speoial damage. (Wallis, C.J., Ayling 
and Seshagiri Aiyar, JJ.) VALAN PAKKIRI 
TABAGAN V. SUBBAYYA 8AMBAN. 

42 Mad. 271 = 36 M L.J. 79 = 29 M.L.T. 39 = 

(1919) M.W.N. 46 = 49 l.G. 933 = 

9 L.W. 208 (F.B.), 

- Procession — Damages—Cause of ac¬ 
tion—Special damage. 

In the oase of obstruction to a prooession 
passing along publio road, an aotion lies for an 
injunction on proof of special damage. 8psoial 
damage does not mean actual peouoiary loss. It 
may oonaist in inoonvenienoe or loss, conse¬ 
quent on waste of time involved in taking 
another route or in some damage peouliar to 
the community constituting the procession, 
i Oldfield and Phillips. JJ. ) GanaPATHY 
MOOPPAN V. 8UBBA NAYAKAN. 

23 M.L.T. 298-44 1.0 834 = 
(1918) M.W.N. 847.- 


- Processicn, obstruction to—Right of 

\ser of any member — Presumption. 

All members of publio have a right of user 
f the public highway for conducting a 
eligious or ceremonial procession without 
bstruotion from anybody. This right is legally 
•ested in every man even though the highway 
nay not have been used for a particular 
lurpese. (Ayling and Napier, JJ.) SUBBAYYA 

*ADAN V. AIYAVOO REDDI. 

U9,7, H.V.N. 70 = 37 TC. 977 = 

- Procession—Right of user—Grant of 

njunction—Religious procession. 

Every citizen has an inherent right to 
londuot religious processions through the 
lublio streets. This natural right may be 
estrioted in the interests of publio safely or its 
xoroise may be limited. The right of every 
itizen to pass in procession through public 
treets is a Civil right. Where an injury is o 
uoh a character that pecuniary compensation 
ril) nvt afjerd sufficient relief and where it is 
leoesefiry n .avoid multiplicity of judicial 
roooedings. »o injunction will be grantea. 
Jasefe discussed. ( Seshagiri Aiyar and Kumara- 
wamy SastH, JJ.) ANDI MOOPAN v. MUTHU- 
IRAMM& REDDI. 29 ML J. 

29 l.G. 218 = 17 M.L.T. 438. 

— - *-Pro$ession—Right to go in. 

.The rhem^ers of a religious community or 
enomination, are entiled to pass through a 
lublio way in procession for purposes £ 
eligious worship. 32 Mad. 478; 32 Mad. « 
ter. (Sundara Iyer , J.) 8BKGODAH «■ 
SM-PEROR. 18 I-C. 806 = 13 Or. L.J. 83 


- « 


What is. 


What is. 


All the Rfound whether metalled or,unmet* 
ed over which the publio have a rightiof way 
a public road. ( Richards , C.J. and TudbaU. 
MUNICIPAL BOARD. AGRA V. BUDABSHAN 

IS 8HASTRI. .37 All, 9 = 26 I C 206 = 

12 A.L.J. 11®*-* 
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HIGHWAY—What la. 

- What is—Eltmenla necessary to prove. 

To establish a highway by user it is Dot 
neoeseary that it should lead from one public 
plaoe to another public plaoe. A publio right 
of way oanDot be established by proof of user 
alone without evidence to prove dedioation to 
the public, such as evidence that theowner has 
allowed the pubhoto spend money in improving 
the road i Ashworth A.J.C) DBANI Ramu. 
ABDUL Kakim. 03 I C 441 (2) = 22 0 0. 168 

HINDU BEQUESTS VALIDATION ACT 
(MADRAS ACT I OF 19l4 y , 

-S. 2 (2/, 

8. 2 (2 is very general and validate disposi¬ 
tions taking effect at a future date after the 
passing of the Act as »he testator desires. 
(Abdur Kahim and Srinivasa Aiyangar, JJ.) 
Kudappa Venkayamma v Kakarla Nab 
SAMMa 40 Mad 340 = 4 L.W 189 = 

31 M.L J. 33=33 1 C. 130 = 20 M.L.T. 221. 

HINDU LAW. 


ADOPTION. 

ALIENATION, 

APPLIC BILITY. 
ASCETICS. 

Caste. 

Conversion, 

Custom. 

Debts, 

Gift. 

IMPARTIBLE E8TATE. 

Joint Family. 


Limited Owner. 
Maintenance. 

Marriage. 

Minority and Guardianship. 
Nibandbas. 

Partition 

Religious Endowment. 


Religious Office. 
Re union. 

REVER8IONER. 

Schools of Law. 
Stride an am. 
Succession. 

TKXT8. 

Widow. 

Will. 

-Adoption. 

affiliation. 

AGREEMENT. 



AUTHORITY. 

Burden of Proof. ^ 

Capacity to take. fa 

Ceremonies ** 

Custom ry Form. - j* 

Dancing Girls. Q 


Eligibility. 1 ; 

Estoppel. ' ^ 

Evidence. 

Factum valet. 

INVALID adoption. 

RIGHTS of ADOPTED 80N. 

Betting aside. 



Vol. HI—51 


HINDU LAW—Adoption—Agreement. 

Simultaneous adoptions. 

Widow. 

Adoption— Affiliation. 

- Adoption — A filiation. 

Affiliation mtacB the taking cf a perEon into 
one’s family without the certmonyof adoption,, 
The person affiliated takes whatever property ie 
given to him. (Ayli*g and Eannay, JJ.) 
CHALLA NARA V VED1MMULLA VlRA. 

23 1.0. 893= tl9i4, M.W.N. 919. 

Adoption—Agreement. 

- Adoption—Agreement — Agreement 

between acopttr and father of adoptee—Valiaily 
o/. 

A Dhayabaga Hindu took in adoption a boy 
with whose father be entered into an agree¬ 
ment whereby it was suggested that the 
adopted son would become entitled to all the 
adopter's properties, moveable and immoveable, 
and to perform the services of the idols and all 
rites and ceremonies in connection with 
paternal and maternal ancestors. The agree¬ 
ment further provided that, in case a sou should 
be subsequently born to the adopter both would 
be equally entitled to all the aforesaid move- 
able and immoveable properties wbioh might be 
left by him A bod having been subsequently 
born ; Held, that by the agreement, the 
adopter intended that the adopted son and the 
natural born son bhould inherit, both the 
debutter and tho eeoular properties of the 
adopter Id eqiial shares. (Sir John Edge.) 

Asita Mohan Ghose Moulik v. Nirode 
Mohan Roy ghose Moulik. 

24 G.W N 794=47 I A. 140 = 
(1920) M.W.N. 841 = 12 L.W. 386 (P.O.). 

- Adoption—Agreement to pay annuity 

—Legality of, 

A grant of an annuity as consideration for 
the agreement to give a boy in adoption ie 
invalid and unenforceable. Quaere : Whether 
tho payment of the annuity, if there had been 
good consideration for it, could be enforced 
against the sons of the grantor. 6 Bom. L.R. 
642 ; 7 Bern. L.R 686, Ref. ( Macleod , C.J. and 
Copajefi, J.) NaraYAN LaXMAN v. GOPAE. 
Rao Trimbak. 24 Bom. L.R. 414 = 

1922 Bora. 382. 

- Adoption—Agreement—Ante adoption 

—How far binding. 

An agreement between the natural father 
and adopting widow that she was to have 
absolute right of management and enjoyment 
of all iDOome until death of the widow being 
unreasonable and unfair is not binding on the 

boy. ( Beaton and Shah, JJ.) Purshottam 
v. Rakh Mahai. 23 1.0 399 = 

16 Bom L.R. 37 , 

- Adoption— Agreement not to adopt. 

Where a Hindu widow having authority to 
adopt from her husband enters into an agree¬ 
ment whereby Bbe undertakes not to adopt in 
consideration of her getting some properties, 
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HINDU LAW—Adoption—Authority. 

the agreement ie void as contrary to the public 
policy. (Wallis, O.J. and Seshagiri Aiyar, J.) 
-JAGANATHA V KUNJA BlHARI. 

25 M.L.T. 204 = 9 L.W. 3BB = 
49 I.C 929 = (1919) M.W.N. 62. 

Adoption—Authority. 

— Adoption—Authority—Construction. 

_ . « # i _ * l 


- --- ty - 

According to the Bombay 8chool of law the 
duty of a Hindu widow to obey her husband's 
command compels her to act upon any 
mandatory direction that he may give by will 
as to the way in which her power of adoption 
should be exeroised. The adoption by the 
widow of a boy different from the one specified 
in her husband’s will was invalid. A condi¬ 
tion in a will imposing duties ou the adopted 
son is one subsequent to the appointment and 
not a condition precedent to the exeroise of 
the power. (Lord Buckmaster.) Pita Bai v. 
BAPU anna PaTIL. 47 Cal 1012- 

39 M L J. 106 = (1920) M W N. 556 = 
12 L.W £86 = 47 I A 202 = 
16 N.L.R. 162 = 22 Bora LR 1359 = 

25 C.W.N 97 = 57 I.C 1 = 

2 U P.L.R. (P C ) 106 (P C.). 

„__ Adoption- Authority—Construction of 

_ Authority to adept if no issue, male or female. 

A Hindu testator by bis will authorised his 
widow to adopt a sou to him if no ipsue. male 
or female, should bs born to him. The 
testator died without iteue. but bai a posthu¬ 
mous daughter, who herself died a short time 
alter birth. The widow purported to adopt 
after the daughter’s death. Held, that though 
there was a strong presumption that a Hindu 
would have liked the representation by an 
adopted son if he died issueless. still the olear 
language of the instrument exoluded such 
presumptions and the authority to adopt did 
not exist in view of the events that b»PPe u f d ' 
(Viscount Cave). BHaGWAT KOER . v. Dhanu- 

KDHMU P RA !?M°L J. 513 = 17 A L J 1036: 

(1919) M.W.N. 860=1 Pat. L.T. 1 = 
53 I.Q. 317 = 2 U P.L.R. (P.C.) 27 (P.0 ). 

—- Adoption — Authority—Construction — 

Successive adoptions. 

The law reoognises the validity of an author¬ 
ity given to a Hindu widow by her deceased 
husband to make successive adoption on failure 
of the previous adoption, to attain the object 
for whiob the power is given, vu.. the perpetua¬ 
tion of the deceased’s line to discharge the 
obligations that rests on a pious JTindu. 
(Viscount Haldane.) MADAN MO HA N D KO v . 
PURUSHOTTAM. 41 Mad 855- 

45 I.A. 155= 8 L W 167 = 35 MLJ 138 = 
5 Pat LW. 179 = 16 ALJ 725 = 
(1918) M W N. 621= 24 M L.T 231 = 

28 C.L J. 403 = 20 Bom L.R 1041 = 
46 I.C. 481 = 23 C.W.N. 177 (P.C.) 

TOn appeal from 38 Mad. 1103 = 
27 M.L J. 306 = 24 J.O. 999 = 

16 M L.T. 413-] 


HINDU LAW —Adoption—Authority. 

- Adoption—Authority to adopt—Mul¬ 
tiple adoptions. 

Under the Dayabhaga a testator has not only 
the power to authorise bis widow to make 
successive adoptions on failure of the prior 
adopted child, but he can attach to such 
authority a direction that her estate should not 
be interfered with or divested during her life. 
(Mr. Ameer AH ) BHUPENDRA KRISHNA 
GHOSE v. AMARENDBA NATH DEY. 

43 Cal. 432 = 43 I A. 12 = 19 M.L.T. 97 = 
20 C W N 169 = 30 M L J. 110 = 
23 C L J. 169= i4 A L J. 167 = 

3 L W 252= i916 1 M W N 73 = 
18 Bora. L.R. 347 = 34 1.0. 862 (P.C.) 

Affirming 41 Cal. 612 = 24 I.C. 458 = 

18 C W.N £60.] 

- Adoption — Authority to adopt —Re- 

vocation. 

Authority was given by ao earlier will of the 
testator to his wile to adopt but he executed a 
later will containing moonaistenC disposi¬ 
tions of property but not revoking earlier will. 
The latter will was found to be invalid and 
inoperative. Held, that the authority to adopt 
was not revoked. (Lori W*enbury), VENKATA- 
NARAYANA PlLEAI V SUBBAMMAD. 
i 39 Mad 107 =43 I A. 20 = 20 C.W N. 234 = 

3 L W. 177 = 19 M.L T. 147 = 14 A L J. 178 = 
(1916i 1 M W.N. 97 = 23 0 L J. 366 = 
18 Bora L-R. 372 = 82 1.0. 373 = 

29 M L.J. 851 (P.C ). 

fOn appeal from 13 I.C. 291 = 
(1911) 2 M.W.N. 819.] 

_ Adoption— Authority—Construction— 

Ezercise of power— Consent of four out of five 
trustees obtained to adoption—Validity of. 

Where a Hindu by bis will appointed five 
persons as trustees and authorised bis widow to 
mike an adoption with tbeir consent, an adop¬ 
tion by the widow with the oonsent of four ol 
them who bad proved the will and aoted as 
trustees, the fifth having declined to act. is a 
valid exeroise of the authority. It was no part 
of the duty of the trustees with reference to 
the fiduciary position in which they 8t ° o;3 . 
the widow to inform her that ehe could win 
bee husband’s temporal estate by not making 
aD adoption in violation of tbe dying wishes o 
her husband and at tbe price of saorifiorag nis 
soul’s happiness. (Lord Shaw). BAL GaNGA- 
DHAB TILAK p. SHRI 8HRINIVAS PANDIT. 

39 Bora. 441 = 42 I.A. 133-13 A LJ. 570 = 
19 C W.N 729= 17 Bom. L R 527 = 
52 C.L J. 1=29 M-L.J. 34 = 
18 M.L T. 1 = 11918) M.W.N 484 = 
29 I.C. 639 = 2 L.W. 611 (P.O.). 

.- Adoption—Authority to adopt—Con¬ 

struction—Joint power to two widows—Adop¬ 
tion ty one, after death of ether, invalid. 

A Hiodu testator having two widows, author¬ 
ised ihem to adopt by his will in these terI ? 3 ’ 
“You (the two widows) should adopt a boy 
who is our aannihita (near relation) whenever 
it strikes you that our sammaatanam (family 
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or estate) should continue.” Both the wives 
survived the testator, and one of the widows 
purported to adopt after the death of her co¬ 
widow. Held, without determining whether 
the joint power to adopt given to the two 
widows was valid, that the power could not be 
validly ereroised by one widow after the death 
of the other, and that the adoption was there¬ 
fore invalid. Where a discretionary power of 
adoption is given to the testator’s two widows 
and the power is to be exaroised by the joint 
donees in agreement, it is clear law iudepend- ! 
ently of English dootcines or decisions that 
the death of one of the donees puts an end to 
the joint power. (Lord Moulton.) VENKATA 

Narasimha Appa Row v. Pastsasarathy 

APPA ROW. 37 Mad. 199 = 

41 I.A. 51 = 11914) M.W.N. 299 = 

12 A.L.J. 315=18 C.W N 53*1 = 

26 M L.J. 411=15 M L.T 285 - 
23 I.C. 166 = 16 Bom. L R. 828 P G.) 

[On appeal from 29 Mad. 437 = 

16 M L.J. 178 J | 

—- Adoption—Authority - Joint power — 

Senior widow—Rights ol. 

A Hindu left all hia properties to his two 
widows bv will and authorised them to adopt 
in these terms : —“ They (the widows) may, if 
neceasary adopt a boy of good family according i 
to their necessity.” The senior widow alone 
adopted the appellant after the death of the 
junior widow. Hold, that the power tf adoption 
given by the will was a joint and permissive 
one ; it required a joint agreement to adopt, : 
- i.e., a eeleotioo of heir and actual adoption by 
both the widows. The appellant therefore was 
not an adopted son of the testator. 37 Mad. 
199 (P.O.), Fall. (Mears, C J. and B innerji, J.) ( 
Lachmi Prasad v. Parbvti 

18 A.L.J. 108 = 54 I C. 910 = 

2 U.P.L.R. (H.G ) 40 

- Adoption — Authority — Prohibition 

implied. 

A Hindu left all his property by a will to hia 
two daughters and none else. He made no 
adoption. The Bombay Vatan Aot postponed 
female members in the matter of succession 
to the Vatan to male members. So the widow 
adopted a son. Held, the adoption of the widow 
oannot be upheld as it was against the testa¬ 
tor's wishes who had already disposed his 
property by a will. ( Bitchelor and Rao, JJ.) 

Malgauda paragowda Patil • Babaji 
Dattu Bhakare 3 7 Boin. 107 = 

17 I 0 716 = 14 Bara L.R. 1121. 

- Adoption — Authority to adopt—Con- 

sir union—Existence ol natural son. 

Whore a Dayabaga Hindu dies leaving a son 
and a widow aud gives authority to the widow 
to adopt a son either during the lifetime of his 
natural son or after his death, the authority so 
given is not invalid and the widow oan 
validly adopt after the death of the natural son 
leaving no iaaue but his own widow, provided 
Bhe does not divest any estate but her own. 


Cases considered. I Teunon aud Greaves, 3J.) 
Kumud Bandhu Saha v. rouesb Chandra 
SAHA. 46 Cal 749 = 23 C.W.N. 358 = 

49 I 0. 609 = 29 C L.J. 21*5, 

- Adoption —Authority—Construction — 

Given to two widows by will. 

Where a Hindu testator declared in his will 
that permission would be granted to hia two 
wives to adopt a boy and that the adopted boy 
would have to dc taken from amongst his near 
representatives but his wives would adopt 
wDcmsoover they would soleot, it was held that 
the will conferred an authority cq the two 
widows severally to adopt according to the rule 
of law, that is, by the senior widow and upon her 
failure, the junior widow and that there was 
no restriction on the power of the widows to 
choose the boy. 12 I.A. 198 ; 12 Cal. 406, Appl. 
Powers are to be construed in accordance with 
the intention of the donor or grantor ; that 
intention is to be gathered from the instrument, 
itself, although a reference may sometimes bo 
had to the oiroumslances under whioh it was 
given, Powers are to be liberally construed in 
equity in furtherance of the purpose foe which 
they were created. (Mookerjee and Beachcroft, 
JJ.) Sabada Prasad Pal v Ramapati Pal. 

16 C L J. 804 = 16 l.C. 817=17 C W N. 319. 

[8ee also 23 1.0. 165 = 37 Mad. 199 (P.G.)j 

- Adoption—Authoriiy—Power of adop¬ 
tion to two widows —General rule—Prior rights 
of senior widow — Aoumatipatra— Power to 
adopt to two widows— Simultaneous adoption. 

Where two Hindu widows have power to 
adopt, the senior widow has generally tbe prior 
right to adopt and the junior widow oannot 
adopt unless the senior widow has refused to do 
so. Where au authority to adopt given to two 
widows was vague aud uncertain. Held that the 
widows were not authorised to adopt simul¬ 
taneously out the widows were to adept sucoee- 
siveiy, i.e., io case tho senior widow refused to 
adopr, then the junior might adopt. ( Jenkins , 
O J and Woodroffe,3.) Ra.JIT LAL KaHUAKAR 
v. Bejoy Krishna Karmakar 

39Gal. 382 = 11 I C 17 = 16 C W.N 440. 

[On appeal from 12 I.C 460 = 36 Cal. 694.] 

- Adoption — Authority —Specified boy 

—Adoption of another, 

A widow cannot adopt a boy different from 
that authorised by husband without attempting 
to follow instructions of husband. Quaere :— 
Whether she can so adopt if the father of the 
boy she is authorised to adopt, ia unwilling to 
give him an adoption ! 29 Mad. 382 ; *29 M.L J. 
144; 22 Bom. 99G. Ref.; (1917/ M Y7.N. 16 ; 32 
M.L J. 47. foil (lYaffis. C.J. and Burn, J.) 
8INDIGJ LlNQAPP* n SINDI3I BaSAPPA. 

(1917, M.W.N, 16 = 38 I C. 164 = 

32 W L.J. 47. 

- ‘Adoption—Authority—Ccn,.ruction— 

Will. 

The prohibition to adopt may be express or 
implied. A provision in a will by a testator. 
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that if by divine favour I have a mile child 
has referenoe only to a natural son and does 
not confer an authority to adopt even by neces¬ 
sary implication. (AbJur Rahim , O O.J. and 
Phillips, J.) SHIYaLI SUBRAYA CHETTYU. 

Calve subraya cbettiar. 

21 M.L.T. 315 = 37 1,0. 401 = 5 L.W. 710. 

- Adoption —Authority — Construction— 

Successive adoption, 

Authority to adept a particular boy em¬ 
powers a widow to make a second adoption on 
the death of the first boy. (1 Str Notes 104 ; 
22 Bom. 96; 26 Mad. 681 ; 29 Mad. 382; 6 I.A. 
196 ; 21 M.I.A. 397. Ref.; 19 Cal; 5,6; 27 Cal. 
996 ; 37 Mid. 199. Dut. Per Olafield, J; —An 
authority to adopt a particular boy must be 
construed strictly without any adoption to pro¬ 
vide for subsequent eventualities based on the 
presumed intention of the testator. ( Sankaran 
Nair and Oldfield, JJ.) CHENG* Reddi v. 
VA8UDEVA REDDI. 99 M L J. 144 = 

29 1C. 770 = 2 L.W. t62 

- Adoptun — Authority—■ Where ineffect¬ 
ive. 

Where the power to adopt was given a long 
time back and other oiroumstaucea intervene 
and the estate becomes vested in other persons, 
*.e., in an heir ether than the widow or undi¬ 
vided coparcener the power becomes inefieot- 
ive and oannot be acted upon. 26 Mad 681, in 
627. Foil.) (White O.J. and Oldfield, J.) XuN- 
DUKURl VEEBA BA8AVARAJU V. KUNDUKURI 
BALASUBIYA. 23 1.0. 3 = 

(1911) M.W.N. 502. 

[0 1 43 1.0. 706 = 41 Mad 998 (P.C.), 

- Adoption—Authority — Construction — 

8ecend adoption. 

Where an authority to adopt is given in 
general terms and a eon adopted in pursuance 
of it dies, the widow oan make a seoond adop¬ 
tion. But if the son first adopted leaves a 
widow behind him, the power of maxing a 
second adoption oould uo longer be exercised. 
A deed of authority to adopt should be oon- 
strued by Ihe terms of the deed in the light of 
such extensive evidence as would be admissible 
in tbo case of construction of a will. Author¬ 
ity to adopt is to be regarded aa geaeral in its 
nature in the absence of restrictive conditions. 
29 Mad. 382, Foil ; 34 All 398; 15 C.W.N 524; 
3WR.15 (P.C ) Diet. (White C J. and Sesha- 
giri Aiyar. J.) MADANA MOHANA ANANGA 

Bhim Dev Kes*ri v. purushothama 

ANANGA BHIM A Deo. 28 Mad. 1105 = 

27 M L J. £06 = 24 I 0 999 = 16 M L.T. 413. 

[On appeal 46 1.0. 481 = 41 Mad 835 ] 

- -Adoption—Authority —Construction. 

Where the will reoited “ I have no male 
issue, etc ; but have two married wives only. 
They two should adopt a boy for the perpetuity 
of my Dame after me. And at preseot there is 
one of my kinsmen, X resident of Burhampur. 
My wive 9 should adopt him as son after me. / 
iiegis not available, my two wives should, with 


HINDU LAW—Adoption-• Burden of proof 

the consultation of each other, adopt aDy other 
boy of my own family. 11 no boy Id the lamily 
is available my wives should adept none, If 
there is a difference ol opinion between the 
two wives as to the bey to be adopted 
that boy should be adopted whem niy 
youeger wife Bcnu will choose and *' pet* 
petuate my name and manage the pro¬ 
perty.” Held, lockmg to the intention of the 
testator which was that a certain boy was to be 
adopted, though both widows ate mentioned f 
the will does not restrain the authority of 
either, The maiD object was that a particular 
boy was to be adopted ; the mention of both 
widows was subservient to the adoption itself. 
The document gave the widows as far as thie 
boy is concerned no option. It did not allow 
them any power of selection. Therefore the 
fulfilment of the wish of the testator by the 
remaining widow who was the only pereon who 
oould fulfil it was not BgaiDSt but in accordance 
with what the testator contemplated. \Kclvul 
and Prideaux, A.J.Cs.) AUBADAS v- KaBBI* 
bar 1623 Nag. 27, 


- Adoption — Authority — Construction 

Several widows— Specific boy . 

When permission is given to several widowe 
to adopt, the elder widow and on her refusal, 
the youDger one can adopt. Exoept id the 
Bombay school of law, an authority to adopt a 
specified boy cannot be exeroised with reBpeo 
to any other boy. (Drake Brockman, J.O, ana 
Prideaux, A.J.C.) BHaNKAR KUNBI v. 
8AV1TRI. 30 I 0 ‘ 599 


Adoption —Burden of Proof, 

- Adoption—Burden of proof — Treat¬ 
ment by family lor long time. 

The onus of proving an adoption is on the 

party setting it up. But very slight evidence 

may be sufficient for this purpose, where ttoe 

alleged adopted son has been treated as suen 

for a Jong series of years. (Mcoketjee an 

Cuming JJ.) KAILASH CHANDRA NaC W. 

BEJOY CHANDRA NAG. 36 G.L.J. 

1923 Cal. IB' 


Adoption—Burden of proof . 


Where in none of the correspondence whioh 
passed between the uncle and the nephew aia 
ihe former refer to the nephew as bi9 bod, n 
lid he refer to his wife as bis mother but on in 
contrary referred to her as bis aunt, and as 
Depbew was the only other member ° 
family there was no necessity to adopt • 
Held the alleged adoption is not proved. (aco»»* 

Smith and Moti Sagar, JJ.) Mt Utta - 
v. Dina Nath. 1933 Lfth. 3 S 9 . 

- Adoption—Burden of proof. 

The ordinary rule of law is that J»e who 
relies on an adoption must establish it 
some cases there may be presumption^ 

favour. (White. C.J. and Tyabjt, 3.) VENKAT 
Samba Sadasiva Devab v. Papa*** 
Devar. 21 I.C. 787 = 11913, M.W.N. 82- 
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HINDU L&W — Adoption—Barden of proof. 

—• Adoption—Burden of procf. 

In a suit to set aside adaption by a widow 
the person setting up adoption i9 bound to 
prove whether the suit is for declaration or for 
possession also. (White, C J. and Ayling, J.) 
• Rajaqopala Reddy v. Nathu Govinda. 

34 Mad. 329 = 9 M.L.T. 123 = 9 1.0 342 = 

21MLJ.449. 

Adoption— Capacity to take 

- Adoption—Capacity to take — Where 

there are mere widcius than ore—Rule. 

Woere there are more than one widow, ouly 
one of them oan receive the child ia adoption 
so as to step into the position of being its adop¬ 
tive mother. But a power given to more than 
one widow to adopt is not neoessarilv invalid. 
(Lord Moulton) VENKATA NarasIMB.a APPA 
How v. Parthasarathy appa Row. 

37 Mad. 199 = 41 I A 51 = 
(1914) M.W N. 299 = 12 A L J. 319 = 
18 O.W N 334 = 26 M L J. 411 = 
" 19 M L T. 289 = 23 I C 166 = 

16 Bom. L R. 328 (P C ) 

- Adoption—Capacity to take—Widow 

of immature age — Adoption of son of certificated 
. guardian. 

In the oaee of an adoption by a Hindu widow 
of immature age, the Court is bound to consider 
all the oiroum9tanoes surrounding the adoption 
set up, whioh she disputes as not having been 
made by her of her own free-will ; and this is 
apeoially so where the adopted eon is the son of 
the certificated guardian of the widow- The 
onus would lie on the plaintiff to satiefy the 
Court that all precautions had been taken which 
were necessary to oonvinoe the Court that the 
adoption was made with the free oonsent of the 
girl. 7 B H.C R. App. i; XX Rel. (Macleod, 
O.J. and Coyajee. J.) GanasbaMDAS Vishnu- 
Das v. LaXMJBAI, 24 Bom. L R. 726 = 

1922 Bora. 218 

- Adoption—Capacity to Lake—Person 

having a Dumb grandson. 

A person having a grandson who is oongeni- 
tally dumb oannot be treated as eonless and 
oannot validly adopt. (Macleod, C J., and 

8hah, J.) Bbarmappa v. Ujjanqauda. 

23 Bom. L.R. 1820 = 65 I C 2(6 = 

1921 B. 173. 

- Adoption — Capacity to take—Minor 

widow. 

Adoption by a widow 12.4 years of age ie 
invalid under the Hindu Law. Per Macleod, 
0 J., Obiter.— A girl younger than 16 oannot 
validly adopt. IMacleod, C.J. and Shah, J.) 
PARVATANA V. FAKIBNAIK. 64 I.C 899 = 

23 Bom. L R. 1079. 

- -—Adoption—Capacity to take—8econd 

adoption. 

Hindu widow is not competent to adopt a 
son daring the lifetime of a son previously 
.adopted by her husband. (Shah ani Fawcett, 
J J.) Beau v Narasaqouda. 

64 I.C. 614 = 23 Bom. L.R. 1272. 


HINDU LAW—Adoption— Capacity to take. 

- Adcption—Capacity to take—Widow 

after remarriage adopting fur son by first hus¬ 
band for second husband. 

A widow cannot, after re marriage, give in 
adoption her son by first husband, eppeoially 
when ehe adopts him to her second husband 
after his death as in such oase, the person 
giving and 'akrag in adoption would be the 
same individual. ( Macleod , C.J., Skah and 
Ratward, JJ.) FAKIRAPPA VEERABHAD- 
HARAPPA v. Bavitrewa Banoappa. 

62 I C. 818 = 23 Bora L R. 482 (F B.) 

- Adoption— Capacity to take— Widow- 

Unchaste— Sudros. 

Under Hindu Law of Bombay among Budras, 
a widow though unchaste oan m^fee a valid 
adoption. 5 Beng. L R. 362 ; (1894) P.J. 22, 
Foil. (McFeoi, C. J.. and Fawcett, J.) 
Basvant Museappa HUBLI V. MALLAPPA 
KaLLaPPA HUBLI. '23 Bom LR 1*09 = 

99 I 0. 109 = 49 B. 469. 

- Adcption—Capacity to take—Wife of 

a lunatic. 

The wife of a lunatio oannot validly adopt 
under the Hindu Law. IMacleod, 0 J. and 
Fawcett, J.) Ramkrisbna y. Laxminarayan. 

59 1 0. 433 (lj =22 Bom. L,R. 1181. 

- Adoption—Capacity to take—exist¬ 
ence of adopted son. 

Where one adopted son exists a Hindu widow 
has no right to adopt a son unless and until 
previous adoption ia set aside, (Macleod, J.) 
BBUJAGONDA V BALA BHOKARE. 

44 B. 627 = 37 I C. 973 = 22 Bora. L.R. 817. 

- Adoption— Ca\ acity to take — Mir,or 

widow. 

Under Hindu Law a Hindu widow of the age 
of twelve who has not reaohed puberty oannot 
make a valid adoption. The adopting widow 
must have reaohed such an age of discretion, 
that 6ho must be able to realise the importance 
of her act and to mbke up her own mind as to 
the person she ought to adopi.. Tb6re may be 
circumstances whioh will enable fcbe Court to 
ooneider whether a widow has reaohed the age 
of discretion. That she has attained puborty 
may be one circumstanoe, but not necessarily 
the only one. The aotual age of the widow 
may be another test and the most important 
one. (Macleod, 0 J. and Beaton, J.) RIURU- 
QAPPA BASAPPA v. KaL»VA 30LAPPA. 

44 Bora. 527 = 93 1.0. 361 =22 Bora. L.R 91. 

- Adoption—Capacity to take— Mwdeter 

— Rights of adofted son. 

Under the Hindu Law a person whe has 
become patxta owing to hi9 having committed 
a murder is not dirqualififd from adopting a 
son. Such a son oan inherit to the property ot 
bis adoptive father who had already separated 
And had obtained his ahare before his disquali¬ 
fication. (Scott, C.J, and 8hah,l) Vaman 
V. KRISBNAJI. 91 1 C. 863 = 

21 Bom. L.R. 427. 
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-- Adoption— Capacity to take—Ace of 

wide::. 


A w:dcw cf 15 years is sufficiently mature to 
a lept. A minor who baa arrived at the age o l 
discretion is a competent person to adopt 
under 5. 2 (s) of the Majirify Act. (Scott, C.J. 
and Shah, J.) Basappa v. 8BR1DRAMAFPA. 

43 Bora. 481 = 50 I.C 736 = 
21 Bora. L.R. 217, 
[But see 40 I.C. 518 = 40 Mad. 923 ] 

- Adoption—Capacity to iaki—Existence 

of natural son 

In the presence of a natural son of a deceased 
Hindu, bia widow cannot be presumed to have 
any authority from him to adopt and if she 
doeg adopt a boy, the adoption will be invalid. 

1 Heaton and Shah. J J.) DALPATSINGTI v. 
RaISINGJI NaRAHSINGJI. 39 Bora 528 = 

29 I 0 943=17 Bora. L.R. 566. 

-- Adoption—Capacity to take — Convert. 

But adopticu is not necessarily inheritance 
or succession though it leads in inheritance or 
succession. Consequently a Mahomedau con¬ 
vert does not presumably carry with fcim the 
law of adoption. (Chandavarker and Heaton, 
JJ.) BAI M.ACHUP.AI V BAI HlRA BAJ 
33 Bora S64 =10 I C. 816 = 13 Bora. L R. 231. 

-— Adoption - Capacity to take — Succes 

sue adoptions. 

Adoption of a second son in the lifetime of 
first adopted non is invalid. (Scolt-Smith, J.) , 
fill ANTI PRASAD V DHANDEVP 

80 I.O. 113 = 42 P W R 1919. 

— - Ad:ption—Copici!y t) take-Father — 

Rights of daughter in law. 

Adoption is tantamount to a bequest aDd a 
daughter-in 1 »w who cannot coute-t the power 
of testamentary disposition of her father-in-law 
is therefore not oompetont to challenge an 
adoption made by him. ( Chevis and Shodi Lai, 
JJ.J BASaNTI v NaTHa. 12 P.R 19*6 = 

33 P W R. 1916 = 33 I.C. 147 = 

33 P L R 1917 

— - Adoption—Capacity to take—Minor 

widovj —Adoption invalid. 

Adoption by a minor widow, who bas not 
attained sufficient maturity of understanding 
the nature of the act is invalid and she can 
reoovec her husband’s property from the 
adoptee unless his position bas been prejudiced. 
In such oase there is no estoppel against her. 

All. 399 (P.C.), DiSt. (Sadasfta Aiyar and 
Spencer, JJj jeumachari v. Saraswati 
AM lliL, 12 L W. 544 = 63 I C 246 = 

(1920; M W.N 721. 

- Adoption—Capacity to take—Minor— 

Wiiaw of eleven p'.ars hoeing authority—No 
exercise cf discretion—Absence of disinterested 
adv ce from guirdian, 

A Hindu widow of about eleven years of age 
who had been authorised by her husband’s will 
to adopt if and when ehe chose, purported to j 
adopt a bey and it was found that at her age, at 


HINDU LAW—Adoption—Ceremonies. 

the time, she was incapable of exercising any 
discretion ard that her father who acted as her 
! guardian did not give disinterested advice in 
the matter of adopiion. Held, that the adop¬ 
tion was void and was incapable of being 
validated by subsequent ratification. 18 Cal. 69; 
13 Mad. 211: 1 Cal. 269 (P.C.) ; 29 Mad 437; 
37 Mad. 199 (P.C i; 27 Cal. 996 (P C.); 1 B L.R. 
49 (F.B.); 15 W.R. 548. Ref. Where it is left 
to the sole discretion of a widow to adopt her 
discretion could not be displaced by her guard¬ 
ian’s advice however disinterested. 13 Mad. 
214, Dies. (Olafield and Sadasiva Iyer, JJ.) 
Kovvidi Sattiraju V. Palamsetty Ven- 
KatASWaMI. 40 Mad. 925 = 32 M.L.J 119 = 

40 I C 518 = 5 L.W. 603. 

- Adoption—Capccity to take—Lunatic. 

Adaption is not an alienation of property like 
a lease or mortgage. It affeots only etatU3. 
Therefore a person for whose estate a manager 
has been appointed under the Lunaoy Aot is 
not debarred from making sd adoption till the 
order is S9t aside. A lunatic can adopt daring 
an interval of sound mind ; the burden of 
proviog which is on the person setting up the 
adoption. tWallis, C. J. and Srinivasa Aiyan- 
gar, J ) AAIANCHI SESHAMMA V. AMANOHI 
PaDMANaBHA RAO. 3 L.W. 290 = 

33 I 0. 578= 19 M.L.T. 243- 

- Adoption—Capacity to take— Presence 

if a congenitally idiot son. 

The adoption of a son ie not invalid even 
though there is congenitally idiot natural born 
9on. (A/tfr.i and Frideaux, A.J.Os.) RAIJA 

y Bhimrao. 37 I C 647. 

- Adoption —Capacity to take —Husband 

— Consent of wife. 

A Hindu governed by Mitakshara can adopt 
even without consent of bis wife. (Stuart, 
A.J.C ) NARAIN DAT V. GOPAD DaS. 

33 I C. 361 = 18 O C. 841. 

- Adoption—Capacity to give—Father— 

Mother. 

The father sued for the oustody of the ohild 
whose mother ha deserted and which was S* ve ° 
in adoption to another by the mother. Bela, 

(1) the pltf. could net be said to have relin¬ 
quished his right since he w*i in a positioo to 
look after the child at the time of tbs alleged 
adoption and that such adoption made without 
his oonsent was net valid ; and (9) even if he 
had acquiesced he could cancel the adoption. 

(Pailelt , J.) Ma The v Mg Po TON. 

17 1.0 963 = 5 Bar. L T. 171. 

Adoption —Ceremonies. 

— ■ -Adoption — Ceremonies — Datta Homam 
— Brahmins. 

The performance of the ceremony of Datta 
Homam is not essential, even among Brahmins, 
to the validity of an adoption, where the adopt¬ 
ed son belongs to the same gotra as the adopt" 
ive father. 11 Mad. 5 ; 4 M.H.C.R. 165, Bflf 
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HINDU LAW—Adoption—Ceremonies. 

24 Bom. 221, Appr. (Lord Shdw). BAL 
GANGADHAB TlLAK V. 8HRI 8HR1NIVAS 
Pandit. 39 Bom 411 = 42 I A. 139 — 

13 A L J 3,0 = 19 G W N. 723 = 
17 Bora. L R. 527 = 22 0 L J. 1 = 
29 M.L J. 31 = 18 M.L T. 1 = 
(1913) M.W N. 484= 291.C. 639 = 

2 LW. 611 (P.C.). 

- Adoption — Ceremonies — Performance 

of—Presumption. 

Where an adoption has taken place more 
than 48 years ago ftud the adoption has not 
been oballenged during that time by any 
member of the family interested in so doing 
and it was urged that the adoption was invalid 
(or non-porfcrmanoe o( dattahomau, held that 
it was permissible to presume from the faot 
that the adoption bad not been ohalleDged for 
such a long period that if the oeremony was 
necessary, it must have been performed, 29 A. 
181 ; 29 A. 619, Rel. (Eanhaiya Lai and 
Sulaiman. JJ.) Chhote Lal v. Chandra 
BHAN, 48 All. 59 = 1923 Ail. 176. 

- Adoption - Ceremonies — Giving and 

taking. 

In the absence of proof of a giving and 
taking of an alleged adopted eon no amountof 
acknowledgment would make him an adopted 
son, But where there is evidence of euoh 
giving and taking, evidence of acknowledgment 
can bo relied on in proof of the adoption 
(ll'oodro^e and Walmslty , JJ.) KRISHNA 
Bhamini Dasi v. Broja MOHINI. 

63 I.C. 38 = 25 C.W.N.403 

- Adoption — Ceremonies — Sudras — 

E ay as t has. 

Kayastbas are Sudras aooording to law pre¬ 
vailing in Borigal. Mere giving and taking of 
a son without any religious oeremony gives 
validity to an adoption among tbe Sudras. 
Pollution on aooount of birth does not vitiate 
adoption among Budras. It afleots only religi¬ 
ous oeremonies wbioh are not ueoessary among 
them. (Chaudhuri and NeUobould, JJ.) 
asita Mohan Ohose v. Molian Ghobe. 

33 I C. 127 = 20 C.W.N. 901. 

- Adoption — Ceremonies — Sagotras— 

Datta Homam, 

Among the twioe-born classes Datta Homam 
is not essential when the adoptive father and 
the adopted ohild belong to the same gotra. 
Authorities reviewed. tMookerjce and Beach- 
croft. JJ.) Katki v Lalpati Pujari. 

20 O.L.J, 819 = 27 1.0, 39 = 20 C.W.N. 19. 

- Adoption — Ceremonies—Dattaka form 

—Jains— Rights of adopted son. 

There is nothing in Manak Chand v. Munna 
Lal, 95 P.R. 1909 to show that Jains cannot 
adopt in Dattaka form or that an adopted sod 
among Jains can, in no case, booome a member 
of the family of his adoption. I Broadway and 
Abdul Qadir % JJ.) Gopi MAL v. Panna Lal. 

72 I.C. 421. 


HINDU LAW—Adoption—Ceremonies. 

- Adoption—Ceremonies — Giving and 

taking—Execution of deed . 

Formal, tut not necessarily complicated 
oercmoDita ot giving and takmg, are essential 
for validity cf an adoption. An adoption deed 
followed by appropriate treatment dots not of 
itself constitute valid adoption. ( Shadi Lal 
and Le-Ross'gnol, JJ ) GaNGa Ram v. A&lIR 
UHAND. ~ 30 1.0. 333. 

- Adoption—Ceremonies— Datta Homam. 

Datta Bomam is not essential to the valid¬ 
ity of au adoption in tbe Punjab. {Kensington, 
0-0.3. and Beadon, J ) Diwanchand v. 
DWARKANATH 271 P L R. 1913 = 

20 I C 303 = 178 P W R, 1913. 

- Adoption— Ceremonies — Giving and 

taking — Suaras. 

Corporeal delivery and acceptance cf tbe child 
is tbe ester,ce of adoption amoog Budras. (Also 
6 Cal. 381 ; »9 Cal. 452. Foil.) Manifestation ot 
intention to adopt a particular boy cannot be 
regarded as a step in furtherance cf adoption 
and decision in 7 Mad. 548 canDot be extended 
to the Sudra adoption. A Budra widow cannot 
adopt m pursuance of a mere intention ex¬ 
pressed by her husband during bis lifetime. 
Unless tbe boy had been given and taken 
corporeally by the husband, the widow oannot 
do ro and validate the adoption. 6 Cal. 381 
(P.C ) ; 19 Cal. 462 (P.C.), Foil. (Wallis, C.J. 
and Seshagiri Aiyar. J.) KUPPUSaMI REDDI 

V, Venkatalaksbmi ammal. ^ 

18 M.L.T 434=31 I 0. 883 = 
(1918) M.W.N. 960. 

- Adoption—’Ceremonies— Jains, 

No religious ceremonies are riquired to the 
validity of adoption among the Jains, as they 
do not bilieve the Hindu dcolrite cf the spiri¬ 
tual e fficacy cf eoDS. But the secular cerrmony 
of giviuR and tskirg must be performed, 
(Drake-Brcckman, J.C.) JAMUNABAI v. 

JUHARMAL. 56 1.0. 81. 

- Adoption — Ceremonies—Jains. 

Jains follow Hindu Law in cases of adoption 
so th'it giving and taking make a valid adoption. 
The adoptee must he handed over to tho adopt¬ 
ive parent. If tbe adoptee is grown up he 
need not be kept on the lap of tie adoptive 
parent. More sitting by the side is soffioient, 
(Mtttra and Prideaux, A J.Ca.) JEEVBAJ n, 
BHEO KUMARBHA. 56 1 0. 63. 

- Adoption—Ceremonies- -Datta Homam 

Sudras. 

No religious oeremonies are necessary, not 
even Datta Bomam for the validity cf an 
adoption among Budras. 5 Mad. 358 ; 5 Cal. 
770 (P.C.), Rel. But giviDg and taking accom¬ 
panied by aotual oorporeal delivery of the boy is 
absolutely eseential for valid adoption. (Drake- 
Brockman, J.C. and Prideaux, A. J.C.) SHAN¬ 
KAR KUNHI v. BAVITBI. 80 I.C, 399> 
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HINDU LAW —Adoption —Cersmonlea, 

Adoption—Ceremonie s--Datta Homam 

Giving and taking — Deed — Authority to adopt 

Agreement conferring benefit on adoptive 
mother, %f valid. 

The abseooe of Ditta Hom\in would not 
amongst the twioe boro classes, m-tks an adop- i 
tion invalid. Iq Becar, the husband's authori¬ 
ty to adopt ig presumed in the abaenoe of a pro¬ 
hibition. Thero mast at least be a giving and 
taking to oonatitute an adoption. A mere deed 
of adoption cannot confer the rightg of an 
adopted aon. (Mi'tra, A.J.C.) CHtNDBA- 
BAGABOI V. RAMCH^ND. 4SIG.8fiO. | 

Adoption — Ceremonies — Sagotras. 

The performance of reqaigite oeremoniea, e.g., 
datta homan toe adoption can be dispensed 
with if the adoptive father and the adopted boy 
belong to the same gotra. (S'ua*t and 
Kanhaiyu Lai, AJ.C.) Lad Tbibhawan 
Nath Singh v. Deputy commissioner, 
Fyzabad. 47 I.C, 223 = 5 O.L.J, 291, 

- Adoption — Ceremonies— Da tta Homam 

—Necessity of—Agarioala Banias. 

Among Agarwala Banias the non-performanoe 
of datta homam doe3 not vitiate an adoption, i 

[Lindsay, J.C.) Ganga Dei u. Gokab Das. 

43 I.C. 318 = 20 O.C. 330 

-— Adoption — Ceremonies —Putreshli Jag 

—Necessity for. 

Putreshli Jag oeremony is not essential to 
the validity of an adoption even amongst tho 
regenerate classes. An adoption is valid if 
upanayanam is not performed in the natural 
family although the other initiatory rights 
including tonsure have already taken plaoe in 
the natural family of the adopted eon. 20 
0 W.N. 19 ; 2 Pat. L J. 481 ; 20 C.W.N. 901, 1 
Referred to. ( Miller , C J. and Foster. J.) 
Raja Makund Deb v. 8ri Jagannath 
Jenamoni. 2 P 463 =4 P L.T 427 = 

1 P.L-R. 201 = 1923 Pat. 97 = 

1923 P. 423. 

-- — Adoption — Ceremonies — Kshatriyas 

— Brother's son—Adoption six days after the 
birth. 

There is no prohibition among Kshatriyas 
against the adoption of a brother’s obild before ' 
the 11th day after birth by reason of the i 
dootrine of pollution, or before the 21st day by 
reason of the impurity of the body of the obild. 
Where religious rites are not a neoeasary 
requisite, e.g., where a Hindu of one of the 1 
twioe-born oastes adopts a boy of the same J 
gotra as himself, the omission of suoh rites 
haonot affoot the validity of the adoption. The : 
face of pollution, which only affects the degree 
of meric attaobed to the religious rites, is also 
immaterial to tbe validity of the adoption. 
(Mullick and Atkinson. JJ ) 8REEMATTY 

Laksbimimadai Jomamani Bahubia v. 

UDIT PARTAP SINGH. 40 1.0 215 = 

3 P.L.J. 499. 

- -Adoption — Ceremonies—Putreshtiyaga 

unessential—Twice born classes—Adoption from 
different gotra. 


HINDU LA®— Adoption —Customary form. 

Putreshtiyaga oeremony, unlike datta homam 
is a matter of form and not essential to an 
adoption among twice born cartes, at least 
when the adopter and th& adooted son belong 
to the same gotra in whioh case evea the Datta 
Homam has been held to be unnecessary, 16 
W.R. 179 ; 20 O.W N. 19; 20 OWN. 901, 
Foil. ( Mullick ani Atkinson, JJ.) SHEO 
LOTaN RAI v. BHIRGOON RAI. 

2 P.L.J. 481 = 41 I.C. 375 = 1 P.L W. 781. 

Adoption —Customary Form. 

- Adoption—Customary form—Dhusars 

—Onws of proof of custom. 

In a suit between Dhusars residing in the 
Wardha Dietriot of the Central Provinces, bu6 
originally coming from the district of Gurgaon 
in tbe Punjab, for a declaration that the 
adoption of tbe defendant, an orphan boy, was 
invalid in law ‘.—Held, that the evidence 
adduced as to custom was sufficient, as between 
tho parties, to entitle the C>urc to d'smiss the 
suit. (Sir John Elje). Ram KlRHORE v. 
JAINARAYAN. 17 N.L.R. I03=*64 I 0 782 = 

48 I.A. 405 (P.G.). 

- Adoption — Customary form —Illatom 

—Adoption of son-in-law when son alive — 
Reddis—Komma caste. 

There is no analogy betweea adoption 
proper, the object of whioh is primarily 
religious, and an illatom affiliation, the object 
of whioh is seoular only, and the rules of Hindu 
Law do not apply to the litter, whioh is regu¬ 
lated solely by oustom. Illatom affiliation is 
valid even though the affiliator has a son or 
an undivided brother living The oustom of 
taking an illatom son-in-law is the same in the 
Kamma oaste and in the Reddi oasse. (Sir 
John Edge.) NALLURI KRISTNAMMA V. 
KaMEPaLBI VENKATA8UBBAYYA 

42 Mad. 809 = 46 I.A. 168 =17 A L J. 662 = 

J>7 M L.J 1 = 26 MLT. 38 = 

23 OWN 1010= 0 0 L.J 143 = 

10 L W. 193 = 21 B>ro LR-906 = 

81 10, 1 = (1919) W.W.N. 631 (P.O.). 

[On appeal from 26 I.C. 69.] 

- Adoption—Customary form—Agarwal 

Banias of Zira— Custom at variance with 
Hindu Law — Evidence of — Concurrent 
findings. 

The Courts in India concurrently found that 
in matters of adoption the Agarwal Banias of 
Zira (Punjab) do not, in matters of adoption, 
follow the general rules of Hindu Daw but that 
by the custom amongst them, an unequivocal 
declaration of adoption followed by tbe 
treatment of that boy as an adopted son i9 
sufficient to constitute a valid adoption. Held, 
that tbe evidence, though limited, was suffi¬ 
cient as between the parties and those claiming 
through or under them, to jastify the ffading of 
Courts below ; but the case could not be a 
satisfactory precedent if in any future litigation 
between other parties, fuller evidenoe of tbe 
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HINDU LAW—Adoption —C ustomary form . l 

ouatom should be forthcoming. (Sir John 
Edge ) Chimen Laul v Hari Chand. 

40 Cal. 87* =40 1 A 157=17 0. W.N 885 = 
126 P.W.R 1913-187 P L R, 1913 = 

18 0 L J. 70 = 14 M L T 8* = 
102 P R. 193 = tl913) M W.N. 309 = 

19 1.0. 639 = 13 Bora. L.R. 646 tP C.). 

-^Idopfion — Customary form—Jams 

—Csremonxes —Orphan boy. t/ can be adopted. 

Among the Jains, adoption is a mere 
temporal or seoular arrangement and has no 
spiritual or religious objeoc or significance. 
The adoption of an orphan bey is valid by 
ouatom among them. ( Macleod . C.J and 

Fawcett, J > Parshottam Ganpat v. 

VENIOHAN GANPAT. 43 Bora. 731 = 

61 1.0. 492 = 23 Bora. L.R. 237. 

- Adoption—Customary form—Dvyamu- 

shayana. 

Dvyamuahyana adoption must be made only 
by express agreement. Otherwise the presump¬ 
tion ia that adoption is in ordinary form. 
3uoh express agreement must be dearly proved. 
(Batchelor and Shah, JJ ) Laxmi Patirao 
Shrinivas v. Venkatesh Tirmal 

41 Bora. 813 = 38 I C 832 = 

19 Bora. L R. 23. 

- Adoption—Customary forms - Dvyamu- 

shyana—Presumption. 

If the only son of a brother is given in 
adoption* the adoption ia not neoeasarily in 
tivyamushyana form. ( Batchelor and Shah ,JJ.) 
Laxmi Pati Rao Shrinivas v Venkatesa 
T lRMAli. 41 Bora. 313-38 I 0 832 = 

19 Bora. L R. 23. 

- Adoption—Customary form— Illatom 

—Striot proof. 

The olaim that a person has been taken as 
illatom son-in-law must be proved by very 
reliable evidence. [Wallis, O.J. and Tyabji, J ) 
Panda Patyya v. Panda Venk^ima 

2 L.W. 453 -29 1 0. 84-17 MLT. 893. 

- Adoption — Customary form— Illatom 

—Existence of natural son. 

Uader the Hindu Law the adoption is invalid 
when the adoptive father haa a son. Bui the 
illatom adoption itaolf being opposed to Hindu 
Law, no presumption of the invalidity of an 
illotom adoption arises on the ground of the 
existence of a natural son at tho time of the 
•adoption. ( 8ankaran Nair and Spencer. JJ ) 
NALLURY KBISHNAMMA v. KAMAPALLI 
RAMALINaAM. 26 I 0. 81. 

[Affirmed on appeal 42 Had. 80S ] 

- Adoption — Customary form— Illatom 

— Proof, 

An illatom agreement oan be implied from 
the oiroumatances of a oase. and ia a valid 
oontraot. tQubramania Tyar and Davies. JJ.) 
Vaohoone Balarami Reddy v. Vaohoore 
Ramanna. 18 1.0.698-13 M L T. 113 

-— Adoption— Customary form —Illatom 

What constitutes. 

Vol, III— 62 


HINDU LAW—Adoption —Dancing girls. 

Living in a father-in-law’s house and assist¬ 
ing his widow after her husband’.! death does 
not constitute an iVatom for which a spooifia 
agreement is necessary. [Mu'husamy lyar and 
Best. JJ.) Gadiyam Narayudu v Malla- 
varapu Venkamma. 11 M L T. 121 = 

13 I C 856 =22 M L J. 263. 

- Adoption — Cus omaty for m — Illatom. 

Illatom adoption is not invalidated by the 
marriage being oelebrated after the doj*ih of the 
taker. {Wallis and Munro, JJ ) VenkaYAL- 
PATTI v. NEGaNDLA. 11 I 0 23 = 

(1911) 2 M W.N. 193. 

- Adoption —Customary form —Putrika 

putra. 

Although the praotioe of adopting the putrika 
putra son has fallen into disuse, it is neverthe¬ 
less reoognised by the Mitaksbara Law. Aooord- 
ing to the Hindu Liw a son affiliated in the 
putrika putra form is a valid substitute for a 
son. The form is by no means beoome obsolete 
and effect cannot legitimately be refused to an 
affiliation in the vutnka putra form if it is 
made. ( Stuart and Kanliaiya Lai, A.J.Os ) 
Lad Tribavan Nath BiNan v Deputy 
Commissioner, Fyzabad. 47 1 0 223 = 

8 O L J. 294. 

- Adoption —Customary form —Appoint¬ 
ment. 

It is doubtful whether the obsolete custom of 
appointing daughters to raise issue can be revi¬ 
ved. Even if revived it must be conclusively 
proved. More description in a deed of a daughter 
as putrika and her sons as puirika putra i9 
not sufficient proof. A putrika if not affected 
by all tbo liabilities inoident to a son and so is 
not liable to discharge tbe father’s debts though 
the whole joint family mav be liable. ( A'kinson 
and Kmqsford, JJ ) Babui Hita KUER v. 
PURAM MaL. 1 Pal L J. f 8t =*8 I C. 44 = 

2 Pat L.W. 393. 

Adoption—Danolng Girls. 

■ -Adoption—Dancing girls. 

Naikins (Prostitute) adoption of a daughter 
was held to be invalid. iDatohelor and Rao, JJ.) 
Hira NAJKINU. Radha NAIKIN 

37 Bora 16 => 17 I C. 834 = 
14 Bora. L.R. 1129. 

- Adoption—Dancing girls — Prostitu¬ 
tion—Validity of adoption — Estoppel. 

An adoption by a dancing girl for purposes 
of prostitution ia invalid. Such an adoption 
oannot be validated on the ground of estoppel 
as an estoppel oaonot defeat a prohibition 
based on tbe ground of publio polioy. {Ayling 
and Coutts-Trotter, JJ.) Kandaiya PlLLAl v. 
OHOKKAMMAL 2d H L T. 108 = 

39 I 0 214 = 12 L.W. 7. 

- Adoption—Dancing girls—An adop¬ 
tion by a dancing girl. 

Adoption of a girl by danoing girl is valid 
if it is not for making her a prostitute. Calling 
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HINDU LAW— Adoption — Dancing girls. 

an adopted girl Abhimanaputhri does Dot make 
er any the less an adopted daughter amoDg 
anoipg girls and her right of succession to her 
adoptive mother ia not atfeoted. (Abdur Rahim 
and Ayiing, J J ) NAGAMUTHU PlLLAI v. 

uasi Bundaramma. 32 I o 743 . 

Adaption —Dancing girls - Validity of. 

Quaere Whether adoption of danoiDg girl 
by danoiDg girl i 3 valid. (23 M.L J, 493, Foil.) 
(Jfadasivi diyar and Njpier. JJ ) ViSALAK- 
SBI AMMAL V. DORASINGA PlEEAI. 

29 l.C. 974. 

—- Adoption—Dancing girl —Since mar¬ 

ried. 

The adoptien of a girl by a Hindu married 
woman is invalid, even though the woman was 
onoe a danoiDg girl. A danoing girl when mar¬ 
ried and leading a family life oannofc be treated 
as a danoing girl. Per Sadasiva Aiyer, J.—It 
is illegal for a prostitute to adopt a minor girl 
much more so if the prostitute has married and 
tried to lead the life of a moral married woman. 
(bundara Aiyar and Sadasiva Aiyar, JJ.) 

Guddatti Reddi V Ganapathi K and *nna. 

23 M L J 493 = 12 M L.T. 467 = 
17 1.0. 422 -il912) M.W.N. 1138. 

Adoption—Eligibility. 

- Adoption—Eligibility—Orphan. 

According to the law of the Mitakshara, as 
reoognised by the Benares eobool, the adoption 
of a boy whose pareuis are both dead is invalid. 

Sir John Flge.) Ramkishore v Jaina- 
RAYAN. 17 N.L.R. 163 = 64 1.0.782 = 

48 I. A. 403 (P.0.) 

- Adoption — Eligibili'y for — Sitter’s 

son. 

Semble.— As a general rule of Hindu Law a 
man cannot adopt his sister’s son but there 
might bo a custom to the oontrary. (Sir John 
Edge). KanhAILaLv. Bbij Lal. 

40 All, 487 = 43 I A. 118 = 
22 G.W N. 9i4 = 8 L W. 212 = 
24 fd L.T. 23 = 35 M L J. 439 = 
16 A L J. 823 =(1918- M.W N. 709 = 
28 0.L J 394 = 3 Pat. L W. 294 = 
47 I. 0. i 07 = 20 Bora. L.R, 1048 (P.C.) 

Adoption — Eligibility — Brother's son. 

L oder an authority given by her husband a 
widow can validly adopt her brother’s son. 

(Lord Shaw). Bhagwati Prasad Singh v. 
Nand Prasad Singh. 33 l.C. 396 (P.C.) 

- Adoption— Eligibility — Test — Bro¬ 
ther's son — Validity—Dattaka Mimamta. 

A Hindu widow making an adoption by 
virtue of her deceased husband’s authority oan 
validly adopt her brother’s son or grandson. As 
the adoption by the widow is not in her own 
right and to herself, but to her deceased hus¬ 
band, the test of eligibility of the adopted son 
must be the test wbioh would have applied had 
the adoption been made by the husband him- 
aelf in his lifetime. The rule of Hindu Law 


HINDU LAW—Adoption—Eligibility, 

that a legal marriage must have been possible 
between the adopter and the mother of the 
adopted boy refers to their relationship prior to 
marriage. 27 All. 4 17. Appr. ; 3 Mad. 15 ; 27 
A 1 1 . 433 ; 22 Bern. S73, Ref. (Sir John Edge.) 
Puttu lae v. Pareati Kumar. 

37 All 339 = 19 C.W N 841 = 
13 A.L J. 721 = 17 Bora. L R. 549 = 
42 I A. 133-22 C L.J. 190 ; 29 M L.J. 63 = 
18 M.L.T. 61 = 2 L.W. 881 = 29 1.0. 617 = 

(1915) M.W.N. 311 (P.C.I 

- Adoption — Eligibility lor — Sister’s 

son. 

In the absence of a epeoial custom the adop¬ 
tion ct a sister’s son is invalid according to 
Hindu Law. ( Richards , C.J. and Banerjee, J.) 
Raghunath Das v. Kishen Lae. 

28 1.0. 831. 

- Adoption—Eligibility— Marrisd man 

— 8udras. 

Adoption of a married mam is not valid even 
amoDg Sudras. (Origin and Chamier, JJ.) 
Jhunka Prasad v. Nathu. 38 All. 263 = 

18 1.0. 960 = 11 A.L.J. 293. 

- Adoption — Eligibility — Daughter's 

son. 

A daughter’s son oan be adopted by a Sadra. 
(Richards. CJ. and Bannerji, J.) LAEA v, 
Nahar Singh. 84 All. 688= 

16 I.G. 181 = 10 A.L J. 299. 

- Adoption — Eligibility — Marriage¬ 
ability test. 

A step-mother’s brother’s grand daughter's 
sen can be taken in adoption as it does not 
offend against the marriage possibility test. 
(Richards, C.J. and Banerjea, J.) RagHUBIB 
Dayae v. Rani Kunwar. 14 l.C. 18. 

- Adoption— Eligibility—Only son. 

A Hindu widow can make a valid gift of her 
only eon in adoption. 25 B. 539, Foil. 

(Macleod . C. J. and Crump. J.) GANPATI 
BHANKaRAPPa V. Kbishnappa. 

1924 Bom. 189. 

- Adoption — Eligibility—Sister's soft— 

Leva Patidars of Gujarat. 

AmoDg the Leva Patidars of Gujarat, who 
are Sudras, the adoptioo of a sister’s eon >9 
valid. (Macleod, C.J. and Crump J I KaHAN- 
DAS Naran v. JlVAN. 23 Boro. L.R. 810 = 

1923 Bom. 

- Adoption—Eligibility — Sister’s son— 

Nullity—Void adoption confers no title. 

Among the Desbastha Brahmins, the adop* 
tion of the sister's son is a nullity. An 
adoption is either effeotual for all purposes or a 
nullity. A void adoption ooDfers no right and 
oreates no disability. Heooe where a person 
is once adopted whioh adoption is null and 
void, there i9 no bar to bis beiDg validly adopted 
a second time into another family. (Macleod* 
C.J. and Crump, J.) Bhau ABAJI DESHPANDE 
V. Hari RAMOHANDRA PATKI. 

23 Bom. L.R, 411=1923 Bom. 301- 
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HINDU LAW—Adoption-Eligibility. 

- Adoption — Eligibility — Daughter’s 

husband. 

Undertbe Hindu Law as administered in the 
Bombay Presidency, tbe adoption of a daugh- 
rera’a husband is valid ( Madeod , C.J. and 
Shah 81TABA1 NAGESH DESAI v Par- 
YATIBAI NAGESH. 24 Boro L.R 743 = 

47 B. 35=1S22 Bora. 239. 

- Adoption —Eligibility — Sister’s son— 

Rule of Virudda Sambandha, 

Per Justice Shah, J.— Tbe question as to 
whether tbe rule oi Viruda Sambandha applies 
to tbe oase of an adoption of a sister's son 
when tbe adoptive father has left bis family of 
birth lODg before tbe date of adoption and has 
passed tbe adoption in another family or in 
another branoh of the same family was raised 
but not deoided. ( Shah and Fawcett, JJ.) 
BHAUt) NARASAGOUDA 64 I.C 614 = 

23 Bom. L R 1272 

-- — Adoption— Eligibility for — Father's 

first cousin. 

The adoption of a father's first cousin is 
valid. The rule of Viruddha Sambbanda is not 
applicable to tbe oase. 39 Bom. 410 : 29 Boro. 
973 ; 37 All. 369, Ref. tScotl. C.J. and Shah, 
J.) MALDAPPA v Gangava. 

43 Bora. 209=49 I C. 517^ 
21 Bom. L.R. 17. 

- Adoption— Eligibility — Balf-brother 

—Dattaka Mitnamsa. 

Under the Hindu Law, tbe adoption of * 
half-brother is not invalid. The opinions of 
Nandapandita when not supoorted by aoy text 
of the Smriti writers are generally speaking 
recommendatory and not mandatory I Heaton 
and Shah, JJ.) GAJANAN v. KSHINATH. 

39 Bora. 410 = 28 1.0. 173= 17 Bom. L.R 372. 

- Adoption - Eligibility — Father's sis¬ 
ter’s son. 

The adoption of a fathei 's sister’s son is 
valid. As tbe rule that no one oould be adopt¬ 
ed whoso mother Che adopter oould not have 
legally married is restricted to oasea of daugh¬ 
ter’s soo, pietot’s son, and mother’s sister's 
eon. 32 Bom. 619; 36 Bom. 533, Foil. 
(Batchelor and Shah, JJ.) Ram*KRISHNA 
GOPaL JOSHI v. CHJMANJI Vyankatesh. 

21 I G 34 « lb Loiu L R. 824. 

- Adoption—Eligibility — Orphan. 

Tbe adoption of an orphan is invalid in 
Hindu Law. (Scott, C J. and Ohandavarkar, 
J.) 8HBINIVAS V BALWANT VENKATE8H. 

S7 Bom 813- 20 I 0 162 = 
19 Bom. L R. 533. 

-- Adoption —Eligibility— Tests— Virud- 

dha Qambhanda—Mother’s brother’s son. 

Under Hindu Law, the rule that no one oan 
be adopted whose mother the adopter oould 
not have legally married is now limited to tbe 
oases of a daughter's son, a sister’s son, and a 
mother’s sister’s bod. 32 Bom. 619, Foil. Adop¬ 
tion of the son of bis mother's brother is valid. 
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tChandavarkar and Batchelor , JJ.) YamNA* 
VAR GOVIND APPAJ1 V. LAXUMAN BHIMRAO. 
36 Bern 933= 16 I.C. 180 = 14 Bom. L.R. 843. 

- Adoption— Eligibility—Boy of another 

tub-caste — Sudt as. 

An adoption, by a Sudra of one sub-division 
of another person, belonging to another sub¬ 
division of ibe same caste is valid. The 
question of inter marriage and the question of 
adoption between two classes of Sudras is 
ju°t tbe same question. (iFiZson and 
O'Kir. tally. JJ ) Girish Chunder Roy v. 
Mahomed Bhahjed Chowdhry. 

23C.W.N. 634. 

- Adoption- Eligibility—Child in arms . 

Adoption of a child of 13 days is not illegal 
but practically inconvenient, /Richardson and 
Buda. JJ.) BEJOY BlNGH v. MATHUBIYA 
DEBYA. 96 I.C. 97. 

- Adoption — Eligibility — Daughter's 

daughter’s sen—Mitokshara School , Western 
India, 

The adoption of daughter’s daughter’s son is 
valid under tbe Mitabebara of Hindu Law 
prevailing in Western India, f Chilly and 
Ruhardson, JJ.) Madhu SUDAN 8INHA v. 
KALI CHARAN 8INHA. 46 I.C 246 = 

27 O.L.J. 119. 

- Adoption— Eligibility—Married boy . 

A married boy caDnot bo validly adopted 
among any olae-e of Hindus. 10 B. 80 *, 13 M. 
129 ; 32 A. 247 ; 35 A. 263, Rel. tChevis, J.) 
HIRA t;. Hardat 6INGH. 47 P L R. 1922 = 

1923 Lah. 23. 

- Adoption—Eligibility--Daughter's son 

— Custom of bhatria in Amritsar. 

Under Hindu Law tbe adoption cf a 
daughter’s son ie invalid but according to the 
custom of the khatris in the town of Amritsar, 
it is valid. tShadi Lai, C J. and Le-Rossignol, 
J.) PARAMANAND V. 8BEO CHARANDAS. 

2 Lah. 69=21 P L.R. 1921 = 
89 1.0. 256= 15 P.W.R. 1921. 

- Adoption — Eligibility— 0> phan • 

An orphan cannot be adopted It is only the 
parents of a boy that can give him in adoption." 
(Shah Din, C.J. and Le-Rossignol, J.) RaMJI 
Das v. DURGA Persbad. 49 I 0. B0 = 

6 P R. 1918. 

- Adoption— Elig'bility—Person already 

adopted . 

It is Dot competent to the widow's of two 
persons even if brothers to take the same person 
in adoption either at the same time or at 
different times. (Ratligan and Scott- Smith, JJ,) 
GOPI KJSHEN V. GOPI KI8HEN. 

27 P W R 1915=27 I.C 701 = 

57 P.L R. 1915. 

- Adoption— Eligibility—Only son. 

According to HiDdu Law the adoption of an 
ODly 6on ie valid. (Shahdin and 8cott - 
Smith, JJ.) WARYAM BlNGH t; JlWAN 
8INGH. 19 I C. 284 » 205 P.L.R. 1913. 
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HINDU LAW—Adoption — Eligibility, 

” Adoption —‘Eligibility — Orphan—Ad¬ 

optive father if estopped from questioning 
adoption. 

Aa adoption of an orphan iq invalid and the 
adoptive father himself may dispute its validity. 
There oan be no estoppel where both sides 
know the full facts. A representation as to a 
matter of law, viz., the validity of an adsption 
oannot give ripe to an estoppel. U B. L.R. 
291. 395 ; 21 M L.J. 500. 503. Rel. (Ay ling 
and Oiqers , JJ ) RaJamBAE. AMM41j v. 
SHANMUGA MUDALIAR. (1922) M W N. 481 = 

1923 Mad. 11. 

7 Adoption — Eligibility—Orphan given 
by elder brother . 

The principle of factum valet does not vali¬ 
date the adoption of an orphan son given in 
adoption by his elder brother. ( Ayling 
and Oigers, JJ.) Bandaru Marayya v. 
BANADARU RAMLAKSHMI. 44 Mad 280 = 
89 M L J. 493 = (1920) M W.N 703 = 
12 L W 613 = 80 1.0. 141=28 M L T. 428. 

- Adoption — Eligibility — Daughter's 

son—C7istotn—Madras Preside>icy . 

Adoption of a daughter's son or a sister's son 
is valid by oustom among the Brahmins of the 
Andhra portion of the Madras Presidency as it 
is in the southern distnots. (Oldfield and 
Phillips, JJ.) (Vadren Ranqanayakamaia- 
GARU) V. SOMASUNDARA RAO. 69 I C. 609 = 

43 Mad. 876 


- Adoption — Eligibility — Brother's 

daughter's son — Kshatriyas of South Carara. 

The adoption of brother’s daughter’s eon is 
allowed by custom among the members of the 
community of Singas presumably of impure 
Kshatriya oaste who originally migrated from 
Rajputana and remained settled in South 
Canara for a very long time. 4 Bom. L.R HO; 
27 C.Ej.J. 119 and 36 Bom. 533, Ref. ( Sada - 
siva Iyer and Spencer, JJ.) SOOratha Sin* 
gha v. Kanaka Singha. 43 Mad. 867 = 

12 L.W. 243 =59 I C 3aS = 
(1920) M W.N. 328.. 

- Adoption — Eligibility. 

• Females^oould not be taken in adoption even 
by danoing girls. 8uob adoption is illegal, as 
it has prostitution foe its objeot. (Sundara 
Aiyar and Sadastva Aiyar. JJ.) GUDDATTI 
REDD!!). GANAPATei KANDANNA. 

23 M L J 493 = 12 M L.T. 467 = 
17 I 0. 422 = (1912) M W.N. 1138. 

[Also 25 I.O. 957 = 38 Mad. H44 ] 

- -- Adoption — Eligibility for— Orphan, 

No one but the parent of a ohild oan give 
him away in adoption either by himself or by 
any one else. 2 M H.C.R. 129; 6 B H.C.R. 
b3; 10 B.H.O.R. 268, Ref. There is no presump¬ 
tion in law that an apparent adoption, whioh 
had taken plaoe long ago and was throughout 
acquiesoed in, by all oonoerned, was made in 
pursuance of an authority givon by some per¬ 
son competent to give away the son in adop- 
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tion. 7 B. H C R. App. XXXril at p. XXXIV• 
Dist. The adoption of an orphan would 
be valid, if there was evidence to show that the 
adoptee’s natural parents bad given the boy 
away to a person who made the adoption years 
afterwards and even after the dea^b of the 
natural father. 7 Mad. 549, Ref; 18 Mad. 146, 
Ref. lWhite.0 J. and B- nson. J ) V UTBILINGA 
MUDALI V. MUNIOAN. 1,7 Mad 529 = 

23 M.L J. 189= 13 I G 299 = 
<1912; M W N. 1127. 

~ " Adoption — Eligibility — Marriage — 
Sudras. 

An adoption of a Hindu Sudra after 
marriage is clearly invalid. (White O.J. and 
Sankatan Nair, J.) Janakiram PlLLAY v. 
VENKIAH CHETTY. 11 1.0, J 83 = 

10 M L.T. 21. 

Adoption — Eligibility — Cousin of the 


i 


same degree. 

There is nothing in the Hindu Law to 
prevent the adoption of a cousin standing in 
the same degree of relationship to the common 
j ancestor as tho person adopting. 3 M 16; 36 
‘M. 353; 34 B 491 ; 14 M. 459, R*f. (Drake 
Brockman, J.O.) GulaH Th*KUR u. 
Fadali. 68 I.C. 566. 

- Adoption—Eligibility for — Married 

man— Jams. 

Among Jains a married man can lawfully be 
adopted a9 adoption ie a purely seoular matter ; 
among them religious ceremonies not being 
essential. 29 All 495 ; 30 All. 197; 32 AH. 247; 
Foil, lDrake-Brockman, J.C.) JaAIONABAI v. 
JOHARMAL. 56 1.0. 81. 

- Adoption — Eligibility — Marriage — 

Sudras. 

The adoption of a married Sudra is invalid 
aocording to the Mitak^bara as understood by 
the Benares School of Hindu Law 35 All. 263, 
Foil. I Prideaux, A. J.O ) KRISHNA Mali, v. 
DEOLIA. 44 1.0.928. 

- Adoption — Eligibility—Wife's brother 

— Rules o / prohibited degree. 

The Virudha Sambaudha rule is confined to 
the three oases of daughter’s son. sister’e son 
and mother’s sister’s son mentioned in para. 17 
of Dattaka Mim»msa. Adoption of a wife's 
brother by BrahmiDS governed by Bombay 
School is valid in the absence of an established 
oustom to oootrary. (Sianyan, A.J.C.I PRA- 
LHAD V MAHADEO. 21 1.0.386 = 

9 N.L.R. 130. 

- Adoption — Eligibility — Daughter's 

son—Kashmir Brahmins. 

Acoording to a custom prevailing among 
Kashmir Brahmins it is permissible to adopt a 
daughter’s son. (Stuart and Kanhaiyalal. A. 
J.08.) 1KBAL NARAIN V- RAJENDRA NARAIN. 

21 0 0. 276 = 48 I 0. 767 = 5 O L J. 701. 
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- Aaoplion— Eligibility— Case. 

A primary oaste must adopt irom within its 
cwn limits. 21 All. 41* (P.C.j, Rol. to; 30 Cal. 
999, Diet. (bUait ana Kinhaipa Lai, a.J.Cs.) 
NARA1N SIR GB V. bill M Kali Kurwar. 

2s 1C. 4j = 17 O.G. 166 

- Adoption—Eligibility—Kshali »&a boy 

of 19. 

Amcng Ksbatriyas a boy of the age of 19 
whose Uf anapanam ceremony had not been 
perfoimtd at ibe time ol hie adoption could be 
validly adopted and uoiwiibsiauding tbe pro¬ 
hibition cl the adoption ol a boy over u jears 
of age in the Datlaka Mimamea. (M lltr , C.J. 
and Foster, J i Raja M-*kund Deb v. bRi 
JAGANNAQH JENAMONI 2 Pat 469=* 

4 Pat. L.T ‘27 = 1 Pat. L R. 201 = 
1223 Pat. 27=1923 P. 423. 

Adoption— Estoppel. 

- Adoj. tion — Estoppel— Widow. 

Wbeie a Hilou widow solemnly asserts her 
huebano’s authority to adept a son and takes 
a boy in adoption, treats bim as adopted son 
and brings up as such, the is subsequently 
estopped irem denying her authority to adopt. 
The estoppel is however, personal to iho widow. 
(Lord Roiscn.) Dharam Kunwar v. BAL- 
WANT bllsGB. 34 All- 828=39 1 A 142 = 

16 GW N. 675 = 9 A L J. 720 = 
14 Bora. L R. 483=il9l2) M W,N 64 = 
12 M.L.T 95=16 C L J b0 = 
13 I.O. 678 = 23 M.L.J. 200 (P C ). 

[On Appeal from 30 All. 643 = 9 A L J. 5b8 = 
1 lfi08/ A. W. N. 231 = 4 M L.T. 383.] 

- Adoption—Estoppel. 

A widow representing that she has authority 
to adopt and making an adoption oannot 
subsequently impeach tbe validity ol the same. 
{Mchayds, C J. and Bauerjee, J.) Ganga 
Prasad v. Buda sen. 111.C. 27. 

- Adoption—Eitoppel. 

A wioow adopting an orphan boy ia not 
eBtopped from asking for a declaration that 
the adoption ib invalid. (Drake Brockman , J.O. 
and Prideaux, A. J.O.) GOVIND v. 

CHANDRaBHAGA. 84 I 0. 678 = 

12 N.L R. 100 
Adoption —Evidence. 

- Adoption-Evidence of—Old adoption 

— Trealment. 

Where there is no direot evidenoe to prove 
that the widow of a person who died in 1832 
had authority to adopt but the faot that (or 
many yeat9 past tbe adopted person behaved as 
an adopted person and that he was treated as 
suoh by otherB inoludirg the ancestors of the 
plaintiffs, now denying the adoption, has been 
established, it must be inferred that the widow 
had authority to adopt and that tbe adoption 
was koown and reoognised in tbe family. 
(Piggol and Walsh. JJ.) Prem Devi v. 
Sbambhu Nath. 42 Ail. 382 = 76 I C. 600 = 

18 A.L.J, 471. 


HINDU LAW—Adoption—Evidence. 

- Adoption—Evidence of—Affidavit filed 

in interlocutory proceeding— Prcctuure— Ques¬ 
tion put by Judge to person present in Court — 
Answer not challenged— Comment. 

The question being whether A the deceased 
husband cf the respondent, was adopted as a 
6cn by B, tbe deceased husbaDd of the appel¬ 
lant, held, ibat tbe High Court was wrcDg in 
reversing the decision ol the trial Court that 
an adoption bad taken place. B’s purohit on 
being examined as wiiDeBB to prove that no 
adoption had taken place deposed that the 
obsequies ol B were perlormed by his brother C 
aDd not by A, C, who was present in the Court 
when tbe purohit wa6 bemg examined was 
asked by Judge il it was so and he answered in 
the affirmative. C had not been oalled as a 
witness, and no attempt waB madeou behalf of 
the respondent to challenge his statement or 
have him entered iDto the witness box for 
cross-examination. Beld, that this furnished 
legitimate matters lor oomment to tbe trial 
Judge. ( Viscount Baldone) GannaBhat- 
TULA VENKAMMA V. GANNABHATULA 

Vrnkataratbnamma. 23 G.W N. 961 = 

(1919) M.W.N 844=10 L W. 899- 

27 M.L.T. 107 (P.G.). 

- Adoption—Evidence of—Absence cl 

deed of adoption or other written record—No 
entries in account 6oo7cs. 

WheD there is no deed of adoption, or other 
formal written reoord, when the ceremonies 
said to have taken place were of the briefest 
possible description and when tbe child’s name 
was not changed and he was never taken to live 
with his new family or reoegnised by them in 
any way, it is highly improbable that the 
adoption tock place. Having regard to the 
habits of the Indian people with regard to the 
keeping of the aooounts regarding their most 
minute transactions, the absence of any 
reference to expenditure on the oeremony of 
adoption in tbe acoounta either of the natural 
or of the adoptive father oovers an alleged 
adoption with suspicion. 33 A.O. 104 (P C.), 
Ref. (Lord Parmoor ) DlVAKAR v. CDANDAN 
LAL. 44 Cal 201 = 18 Bora LR 992 = 

28 0.L J 17=21 M L T 6 = 8 L.W. 103 = 
11917) M.WN 30 = 21 C W.N. 314 = 
82 M L J 638=39 I O 6 = 
12 N.L.R, 164 (P C.). 

- A doption — Evidence. 

Mere execution of a deed dees not effect an 
adoption, and it has yet to ko found in a Court 
of law that in a community where an orphan 
Adoption is recognised as valid such an Adoption 
could be made up by a deed alone. tMacleod, 
C.J. and Crump, J.) Shidatpa v. Santa- 
WAKOM. 1923 Bom. 802. 

- A deplion—Evidence—Presumption as 

to factum. 

Where an adoption was never challenged for 
m any years it would be a little difficult tor the 
a deptee to establish exaotly wbat cccurred. Beld, 
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therefore that the factum of adoption mast be 
taken as proved and that it is a fair presumption 
to make that such adoption was made with the 
necessary assent of the collaterals ( Broadway , 
J.) KANHAYA z. NaURANG. 1923 Lah 374. 

-- Adoption — Evidence—Registered deed 

—No continuous treatment as son—Subsequent 
repudiation, 

Where, after executing a registered deed of 
adoption, there was no evidenoe of continuous 
treatment as adopted son and the adopter 
consistently repudiated the adoption, the alleged 
adoption could not be said to be satisfactorily 
established. (Shah Din and Agnew, 33.) 
Ghulam Haider v. Ghulam Nadi. 

312 P.L.R. 1913 = 21 I.C. 618 = 

227 P.W R. 1913. 

.- Adoption — Evidence — Treatment. 

Existence of deed without subsequent treat¬ 
ment of adoptee as adopted son is not sufficient 
to prove adoption especially when there is 
motive tor making a pretenoo of adoption. 
(Johnstone and Chavis. J J.) BURA v. Narain 
Singh. 6) P.W.R 1911 = 9 1 0.668 = 

82 P L R 1911. 

- Adoption — Evidence—Authority acted 

upon after long time—Effect. 

Courts will be justified in viewing with oare 
an adoption which purports to be based on an 
authority given many years before the event. 
(Wallis, 0.3. and Seshagiri Iyer, J.) ADUSAM 
ADLI Krisnayya V. adusamalli Lakshimi 
PATHI. 20 M.L.J. 265 =32 I C. 233 = 

19 M.L T 266 

[Affirmed on appeal 55 I C 391 = 

43 Had. 610 (P.O ) ] 

- Adoption—Evidence of—Recitals in 

deeds — Evidence Act , S. 50. 

When an adoption alleged to have taken 
plaoe 40 years ago has to be proved, the adopt¬ 
ed son being dead, evidence of the enjoyment 
of properties of the adoptive father by the 
adopted son and acquiescence of persons who 
but for the adoption would have been entitled 
to the property is admiesiole to provo adoption 
under S. 50 of the Evidenoe Aot. ( Wallis , J.) 
MOIiLANGI VENKATARANGAM CHETTY V. 
VENKATABDBDAMMAti. 13 M L T 813 = 

19 I 0 740=25 M L J 373 

- Adoption — Evidence— Delay in adopt¬ 
ing—Presumption as to factum of authority. 

Delay in adopting by a widow duly author¬ 
ised only proves unwillmgoess on the part of 
widow to divest herself of the estate till actual 
necessity arose, but does not raise a presump¬ 
tion agaiust the factum o 1 authority or that 
the adoption was not properly made. (Benson 
and Sundara Aiyrr. 33.) KajialaPUDI 

BDBBIAH U. IMMADISETTI 8AKKAVA 

10 M L.T 533= 11 I C 334 = 
(1911) 1 M.W N 659. 

- Adoption — Evidence. 

Where the name oi the boy alleged to have 
been adopted, was not ohanged and where no j 


[ HINDU LAW—Adoptioki—Invalid adoption. 

proof was produced to prove the expenditure 
of the adoption oeremony, though the alleged 
adoptive father kept regular aooounts, and 
where no reference was made to the adoption 
at the cime of mutation, when widow’s name 
wa3 substituted for that of her husband. 
Held ; the adoption was not proved. 12 N.L.R. 
164, followed (Kotval and Prideaux. A. J. 0. 
DEORAO V. JIT. ANNAPURNABAI. 

1922 Nag 183. 


Adoption —Factum Yalet. 

- Adoption— Factum valet. 

The dootriue of factum valet only applies to 
adoptions where matters whioh do not afiaot 
the essenoe of the adoption have been dis¬ 
regarded. The adoption of an orphan oannot 
be validated by the application of this principle. 
(Prideaux and Macnair, A. J. Ca.) SONIBAI v. 
DHANRAJ. 56 I c. 620. 

[Also 16 I.C. 180 = 36 Bora. 833 ] 

[Also 39 M.L.J. 493= 12 L W. 613 = 

(1920/ M.W.N. 703 J 


Adoption—Invalid Adoption. 

- Adoption — Invalid adoption — Posi¬ 
tion of adopted son. 

A person whose adoption is invalid, is in the 
eye of law an absolute stranger to the adoptive 
family. ( Sir Samuel Griffith). RaMKISOR 
KEDARNATH V. JAYANARAYAN RaMRA- 
OHAPAD. 40 Cal 986=40 I. A. 213 = 

(1913) M. W. N. 661 = 14 H. L. T. 161 = 
17 0. W. N 1189 = 18 0. L. J. 237 = 
13 Bom. L.R.867 = 11 A.L.J. 865 = 
25 M L J. 312 = 20 I 0. 958 = 

10N.L.B 1 (P.O-)* 


- Adoption— Invalid adoption — Main¬ 
tenance. 

A. boy whose adoption is found to be invalid 
has no right to be maintained out of the estate 
of the adoptive family. The mere fact that 
ceremonies ware properly performed and that 
the widow thought that she had authority to 
adopt would not afleot the question- HI B H C. 
R. 364 (397): l M.H.O.R. 303; 1 M H C R- 43. 
Ref. (Heaton and Shah, JJ.) DALPATSISGJI 

V. Raisingji Naharsingji 

39 Bern 528=19 I 0 9J3- 
17 Boole L R 56 J, 

- Adoption — Invalid adoption Per¬ 


formance of Upanayanam— When a bar. 

Au Upanayanam is not valid unless perto'in- 
ed by the father oc in his absence, by another 
kinsman in the family to whioh the bey 
oonoerned aotually belongs. The peeformancs 
of the Upanayanam in a family into which the 
boy is wrongly believed to have entered b7 ao 
invalid adoption, is a nullity and is no bar tc 
his subsiquent adoptiou. (Olifi-ld ana 
Phillips, 33 1 VADREU KANGANAYAEAMUA 
U. SOilASUNDABA RAO. 69 IJ3 °° 1 

43 Had. 876. 

Adoption—Invalid adoption —Ratifica¬ 


tion of void adoption. 
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A void adoption cannot be ratified. Ratifi¬ 
cation in relation to adoption means confirma¬ 
tion of an imperfeot obligation, by the person 
legally bound by it. i Oldfield, and Sadasiva 
Iyer, JJ.) Kovvidi 8ati Kaju v Patam- 

BETTI VENKATASW AMI. 40 Mad 929 = 

32 U L.J, 119 = 40 l.C 518 = 3 L W. 603. 

-- Adoption—Invalid adoption — Rights 

0 / invahdly adopted son. 

An invalid adoption does not under Hindu 
Law. per se doetroy the adoptee’s rights in bis 
natural family. 1 M.H.C.R. 363 ; 12 B.H. 
O.R. 364, 397. Ref. (While. C.J. and Denson,J.) 
VAITHIL1KQA MUDaLI v. MUNIGAN. 

37 Mad. 529 = 23 M.L J. 189 = 
15 1.0. 299= (1912) M W N. 1127. 

- Adoption—Invalid adoption—Effect o/ 

—Possession of property. 

A persou can acquire property by long posses¬ 
sion as adopted son of another under au invalid 
adoption but it oannot give him the status of 
an adopted son or put an end to ho position as 
a member of his natural family. ( Benson and 
Sundara Aiyar. JJ.) AlYANNA Chariar v. 
LAKSHiMI AMJIal. 21 M.L. J. 309 = 

10 M.L T 19 = 10 I C. 194 = 
(1911) 2 M.W.N 62. 

- ■■ - - Adoption— Invalid adoption—Supply 

of ornaments to parer ts' 

The supply of o'othes or ornaments to the 
parents of the boy to be adopted cr the pay¬ 
ment of money therefor in anticipation of the 
adoption oannot invalidate the adoption or be 
taken to indioate that it was made from sinful 
or imporper motives (Stuart and Kanhaiya 
Lai, A.J Cs.) Tribhuvannath bingh v. 
Deputy Commissioner, Fyz*bad 

47 1 0. 225 = 5 O L J 291. 

- Adoption—Invalid adoption—Giving 

and taking— Motives o\ adopter—Relevancy of. 

A mother oan give her son in adoption even 
without her husband's express consent where 
anoh ooneeot oannot be obtained as where he is 
dead or has joined a religious order. The faot 
that the person adopting had mixed motives for 
the adoption oculd not be sufficient in law to 
render the adoption invalid. Where the adopter 
has a right to adopt, the faot that there wore 
motives of a worldly nature whioh induced 
him to adopt would not vitiate the adoption 
eBpeoially were the rights of other persons are 
not infringed. ( Miller , C J. and Foster, J.) 
Raja Makund Deb v. bri Jaoannath 
JENAMONI. 

2 Pat. 469 = 4 Pat L.T. 427 = 
1 Pat. L.R. 201 = 1923 Pat 97 = 
: , ... 1923 P. 423 

Adoption—Rights of Adopted Son. 

- Adoption—Rights of adopted son — 

Gudras of Madras Presidincy—Adopted son and 
afterborn son—Shares. 

In the Madras Presidency among 8udras, an 
adopted eon shares, on partition equally with 


HINDU LAW—Adoption-Rights of adop 
ted son. 

an after-born eon. The rule to the above 
effect in Dittaki Chandrika h*s been aocepted 
in the presidency for more than a century and 
is not inconsistent with the Smritis nr M'tak- 
shara. 40 M. 632. overruled. (Si r John E ige.) 
PERRAZU v SUBBAIHYUDU 44 Mad 696 = 
43 1 A. 280 = 19 A L J 621=41MLJ 33 = 
34 C L J 56 = (1921- M W N 510 = 
3 U P.L.R (P C ) 46 =23 Bora L R 920 = 

14 L W. 270 = 61 1 0 6S0 = 
26 C.W N. 1 (P.C ). 

- Adoption—Rights of adopted son — 

Extent of. 

The rights of an adopted son, unless curtailed 
by express textp, are in every respect the same 
asjthosoot a natural born sou ; and an adoption, 
so far es the continuity of the line of inheri¬ 
tance is concerned, ha 9 a retro^peotivo effeot, 
(Mr. Anver AU ) PARTAP SlNGH 8 HIR SINGH 
v. Ajar Bingh Raisingji. 86 M.L J 511 = 

17 A L J. 322 = 21 Bora. L.R 436 = 
1 U P L R. (P O ) 39 =* (1919) M W N 318 = 
10 L W. 339 = 50 I. G. 457 - 24 0. W.N 3f (P.C.). 

[On appeal from 28 I C 929 = 

17 Bora. L.R. 273 3 

- Adoption—Rights of adopted son — 

Authority to adopt limiting his rights -Daya- 
bagha. 

Under the Dayabagha law a testator has 
power to attach to an authority to his widow 
to adopt, a condition that her estate should 
not be interfered with or divested during her 
life just as he can postpone the suooesbion of 
his natural born son by interposing life estate. 
(Mr. Ameer Ali). BHUPENDRA KRISHNA 
GHOSE V. AMARENDRA NATH DEY 

43 Gal. 432 = 43 I.A 12 = 19 M L T. 97 = 
20 G W N. 169 = 30 M.L J 110 = 
23 0 L J. 169-14 A L J. 187 = 
3 L.W. 283=11916) 1 M.W N 73 = 
31 10. 812=98 Bora L.R. 847 (P C.). 

[Affirming 41 Cal. 642 = 24 1 0 453 = 

18 C tf N 330.] 

-Adoption —Rights of adopted son— 

Same as those of natural son—Rule—Exception 
—Partition. 

Acoordiog to the Hindu Law an adopted son 
oocupies the same position in the family of the 
adopter as a natural born son. except in a few 
instances whioh are accurately defined by the 
Dattakk* Mimamsa and Dattaka Chandrika. 
Theso mstanoes relate to marriage and to com¬ 
petition between au adopted son aod a 
legitimate son subsequently born to the 
adoptive father. 4 0*1. 425, dieappr, 9 W. R. 
423; 8 0. L. R. 57, appr ; 8 Cal. 302 and 10 Cal. 
232, Ref.; whore of two brothers B and H who 
were members of a joint Hindu family, B left 
a widow who adopted plfl. as B'a son and H 
left the defendant his natural born son. Held, 
on a partition, tho adopted son fplaintifl) was 
I entitled to an equal share of the joint family 
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ted 800 . 

property with the defendant. (Sir John Edge). 
NAG1NDAS BHUGWAND'S V. BaOBOO 
HUBK1SS0ND 8 40 Boro 270 = 43 I.A .86 = 

iO M L J l<-3- 14 A L J 185 = 
3 L W 264=19 M L.T 193 => 
18 Bora L.K 17i = fi9l6) 1 M W N 283 = 

23 0 L J 3b5 = i2 I C 403 = 
20 O.W N 703 (t.Q ) 

... ■ —Adoption — Rights of adopted son — 

Natural family. 

Adoptee is not a lineal descendant of his 
natural father aod cannot »uocead to the 
ocoupancy b Hing of hie brcther by natural 
father. ( Richards. C J. and Tudoall, J.) Tham- 
man Singh v . Dal Singh. 37 All 7 = 

27 1.0. 84= 12 A.L J. 123 

__— Adoption—Rights of adopted son — 

Succession to siridhinam. 

Adopted eon suooetds to 6tridbaoam of bis 
adoptive mother in preference to husband’s 
collaterals. ( Richards. C. J and Banerjee. J.i 

Ganga Prasad v. Budh Sen. 11 I C 27. 

_ Adoption—Rights of adopted son — 

Alienations ty widow - Effect on. 

As soon as a person is adopted, all the aliena¬ 
tions of the ettate made by the widow would 
beoome ineffective against him unless it oould 
be shown that they were made lor neoessity. 
(Macleod. C. J. and Crump. J.) GanPaTI 
8HANKRAPPABI V. K8HNAPPA. 

1924 Bom. 183. 

.- Adoption—Rights of adopted son— 

Succession to maternal grandfather’s property 
in natural family. 

A pereoo who is adopted into another 
family cannot succeed to the property of his 
maternal grandfather in bis natural family. 
43 I. A. 66, 68 ; 10 I. A. 138, Ref. (Macleod, C.J. 
and Crump. J.) BBAUSabeb SbiDGauda v. 
RAMGaUDA ANNAGAUDA. 25 Bora L R 813 = 

1923 Bora. 471. 

_ Adoption—Rights of adopted son—Pro¬ 
perty obtained on partition in natural family. 

Where a person governed by the Mitakshara 
Law, as obtained at a family partition with his 
father his share of the anoestral property and 
he is subsequently adopted in another family 
he is not thereby divested of the property whioh 
vested in him od partition, 29 M. 437, Foil.! 40 
B. 429, Diet. ( Macleod . 0 J. and Crump, J.) 
MAHABLESHWaR V. SUBBAM ANYA. 

41 Bom. 352=23 Bora. L R 274 = 

1923 Bora 297. 

- Adoption—Rights of adopted son— 

Succession. 

An adopted eon tabes completely the plaoe 
of a natural son, and ia competent to inherit 
the property of his adoptive mother’s ancestors. 
(Macleod O.J and Shih. J.» DattaTRaya v. 
GHANGaBAI. 48 Bom. 841 = 24 Bora L R. 69 = 

1922 Bom. 321. 


HINDU LAW—Adoption—Rights of adop> 
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- Adoption—Rights of adopted son — 

Execution of accree of natural lather. 

A decree permitted the deoree-holder to open 
a new door in a wall of his house. The deoree- 
holder died afterwards leaving him surviving a 
son who was given in adoption in another 
family and a daughter’s bod. The deoree- 
bolder’s son applied to execute the decree. 
The applicant who was the son of a deceased 
decree-holder since adopted into another 
family oonld not by virtue of his adoption, be 
treated as non-eXisteot in the family of his 
natural father for the purposes of exeoution of 
his deorea, and the nearest heir of the decree- 
holder was the daughter’s son. (Scott, O.J. 
and Hayward , J.) R'MCHandra v Manu 
BAI. 43 Bora. 774 = 32 I 0. 698 = 

21 Bora. L.R. 776. 

- Adoption—Rights of adopted son — 

Provision for maintenance of adoptive mother — 
Gift of charity* 

An agreement entered into at the time of 
adoption between the natural father and adop¬ 
tive father for a reasonable provision for the 
maintenance of the widow of the adopter is 
valid under the general onstom modifying the 
strict Hindu Law. But this exception should 
not be extended so as to include gifts to temples, 
eto. The grant would be invalid and not 
biDdiDg on the adopted son. 16 Mad. 400: 

2 M. 91; 16 Cal. 666 ; 27 Mad. 677 ; 19 Bom. 
428 ; 40 Bom. 668, Foil. (Heaton and Hayward, 
JJ.) Balkbishna Motiram Gujar V. SHRI 
Uttar Narayan Dev. 43 Bom. B42 = 

80 I.C. 912 = 21 Bom. L.R. 228. 

- — — Adoption —Rights of adopted son — 8on 

born to adopted sen after adoption, position of. 

A son, in the mother’s womb at the time of 
the father’s adoption, is born into his father’s 
adoptive family and not into his father’s 
natural family. (Beaman and Heaton, JJ.) 
ADVIFAKIRAPPA V. FAKIRAPPA ADIVEPPA. 

42 Bom. 547 = 46 1.0. 644 = 
20 Bom. L.R. 703. 

- Adoption—Rights of adopted son — 

Marriage. 

There is an entire oessation of connection 
with the natural father’s family, and marriage 
within the prohibited degrees of relationship in 
the natural family is prohibited. Quaere: — 
Whether the disabilities arising from natural 
relationship are ooDfined to marriage, 41 Bom. 
318, Ref. (Batchelor and Shah, JJ.) LAXMI- 
PATIBAO 8RINWAS V . VENKATESH TlBMAL. 
41 Bom. 318 = 38. 1.0. 832 = 19 Bom. L.R. 23. 

- Adoption—Rights of adopted son— 

Alienation—Setting aside. 

Ad adoption has not the effect of diverting 

estates vested before it was made. But the 
adopted sod oan question the validity of an 
alienation as and from the date of hie adoption 
as an alienation will be valid only if it bad 
been made for legal necessity. (Beaman ana 
Heaton, JJ.) MOTI RAIJI i>. LaldaS JlBBAI. 
41 Bom. 93 = 37 I.C, 943 = 18 Bom. L.K. 85* 
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ed son. 

- — Adoption—Rights of adopted son — 

Agreement—Binding nature of. 

Execution of a will contemporaneously with 
adoption makes it a family arrangement which 
is binding on the adopted son who oannot both 
approbate and reprobate the instrument. 
(Batchelor and Shah, JJ.) KASHI B*l Ram- 
CBANDRA GHATGE V TATYA GENU. 

40 Bom. 668 = 36 I. C. 846 = 
18 Bom. L.R 740 

- Adoption—Rights of adopted son— 

Natural family. 

The divesting of vested estates is by no 
means an uncommon inoident of adoption 
under certain oiroumstanoes and seems to be 
quite consistent with Hiudu law. An adoption 
under the Mitakshara law has the efieot of 
divesting the adopted son of all rights to the 
property of his natural father even though it 
had vested in him exclusively before adoption. 
(Batchelor and Shah, JJ.) Dattatbaya u, 
GOVIND 8AMBBAJI. 40 Bom. 429 = 

34 I.C, 423 = 48 Bora. L.R. 238. 

- Adoption—Rights of adopted son. 

A right of aotion is not necessarily the same 
as the acquisition of title to property. Whether 
the two rights ooalesoe in a given case depends 
on the oiroumstanoes. If an adoption is made 
by the owner of a property, the adopted son 
from the mere faot of adoption acquires no 
title to it. (Scott, C J. and Chandavarkar, J.) 
Shrinivas 0. Balwant VENKATKSH. 

37 Bom 913 = 20 I.C 162 = 
18 Bom. L.R, 933. 

- Adoption—Rights of adopted son— 

Effect of. 

An adopted minor son is not bound by an 
agreement between his natural father and the 
adoptive widow that the property would go to 
daughter of the widow on her attaining 
majority. He aan repudiate it after attaining 
majority. (Scott, O.J. and Chandavarkar, J.) 
Vyasaoharya Nabayanacbabya v. Ven- 

KUBAI RANOACBARYA UPADYA. 

37 Bom. 281 = 17 I Q. 741 = 
14 Bora. L.R. 1109. 

- Adoption—Rights of adopted son — 

Step-mother—Co-wives of adopter. 

Where a man takes son in adoption after the 
death of hie first wife the adopted son beoomes 
a step brother of a daughter by the first wife. 
The adopted son becomes the full eon of the 
wife joining in the adoption and tho step son 
of the others. 'Walmsiey end Buda, J J ) 
Brimati Gunamani Dassi v. Devi Pro- 
SANNA ROY. 84 1.0. 897 = 23 O.w N. 1038 

~ Adoption—Rights of adopted son — 

Agreement by natural father restricting rights. 

An anti adoption agreement by the adoptive 
mother with the natural father of the adopted 
fion is valid and binding on tho adopted son if 
it amounts to a fair and reasonable arrango- 

Vol, III— 63 
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meat for the enjoyment of her husband’s pro¬ 
perty. But neither the adoptive mother nor the 
natural father has any right to impose a per¬ 
sonal oontract on the minor adoptee. Such an 
agreement dees not bind the minor. (Chatterfee 

and Walmsley, JJ.) Pancbanon Majumdak 
v. Binoy Krisbna Banerjee. 

44 I.C. 838 = 27 C L J. 274. 

- Adoption—Rights of adopted son— 

Widow Family arrangement—Agreement for 
maintenance. 

Disputes having arisen between the nephew 
and widow of the deceased, regarding the 
latter’s maintenance, agreements were entered 
into between the parties on the footing that on 
the death of the widow the deft, would be 
entitled to the estate of tho deceased aud the 
deft in pursuance of the agreements deposited 
a sum for the maintenance of tho widow. 
Thereafter the plfl. was adopted by the widow. 
Held, that agreements entered into by the 
widow cnly with reference to her maintenanoe 
oould not be set up as deeds of family arrange¬ 
ment between the members of the family then 
in existenoe as barring the rights of the 
adopted son. (Fletcher and Buda, JJ.) 

Matbura Das Kabnam v. Brikjssen 
KARNAM. 44 I.C. 9 = 27 C.L.J. 517. 

- Adopt xen—Rights of adopted son — 

Adopted son's right with natural after born son. 

An adopted son of a 8udra shares equally 
with the after born natural son in tho ancestral 
secular and dobutter properties. An ekrar by 
an adoptive father at tho adoption that the 
adopted and natural son if born afterwards 
shall share equally in all properties Is valid 
and binds the heirs and legal representatives. 
(Chaudhuri and Newbould, JJ.) A8ITA 
Moban Gbose v. Nerode Moban Gbose. 

39 I.C. 127 = 20 G.W.N. 901. 

- Adoption--Rights of adopted son — Suc¬ 
cession, 

Under the Hindu Law the rights of an 
adopted son unless curtailed by express texts 
are in every respect similar to those of a 
natural son in the matter of succession. The 
text of Vauietha which says that if after an 
adoption a legitimate son be born, then the 
adopted son obtaine a fourth share, should not 
be extended to oases not comprised striotly 
within its letter and spirit, i.e,, to oases of 
collateral succession. (Sanderson, O. J , Wood- 
roffr and Alooketjee, JJ.) Gangadhar Bogla 
v. Hira Lal Bogla 43 Cal 944=> 

20 C W N. 489 = 34 I.C. 10=23 C.L.J. 372. 

- Adoption—Rights of adopted son — 

Son’s share. 

The share of an adopted soft is the share of 
bis adoptive father. If the adoptive father 
was himself an adopted son, the share would 
on a partition with natural born uncles be only 
a half share if the adoptive father was the 
natural brother of those unolee. The rule is not 
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HINDU L4W—Adoption —Rights of adopt¬ 
ed son. 

applicable to Sudras. (Tottenham and Norris, 
JJ.) PARAMANUND V. Krirhna Ch^ran. 

12 I C. 6 = 14 C.L J. 183. 

- Adoption—Rights of adopted son — 

Mitakshara Law. 

Where the adoption is not in the Dafctaka 
form, he oannot, under Mitakshara, euooeed 
collaterally in the adoptive father’s family. 

(Broadway and Abdul Raoof , JJ 1 Tirath 
ram v. Kahan Devi. 1 Lah 588 = 

60 1.0. 101=3 Lah. L J. 33. 

——— Adoption—Rights of adopted son — 
Natural son. 

An adopted son takee one-fourth of the entice 
estate in the presenoe of a natural son. By 
adoption the adoptee becomes a oo parcener 
with the adopter who oould not thereafter dis¬ 
pose of any property belonging to the joint 
family. (Shadi Lai, C. J .and LeRossignol, J.) 
PARAMANAND V. 8HEO CHARANDAS 

2 Lah. 69 = 21 P.L R. 1921 = 59 1 0.286 = 

15 P W.R. 1921. 

Adoption — Rights of adopted son — 


Agreement curtailing rights of the son. 

An agreement between the natural and 
adoptive parents of the bov that his right to 
the property of the adopter will begin on the 
death of the adopting mother is perfectly valid. 
(8cott-Smith, J.) 8hantiPars\d v Dhan 
Devi. 90 1 0 113 = 42 P W R. 1919. 

- Adoption—Rights of adopted son — 


Keitrima son. 

Only when an adoption is in Daltakc form 
that adopted son ha3 the right of oollateral 
succession. In case of Kritrima adoption an 
adopted son sucoeeda to the estate of adoptive 
father only ao the relationship is a personal 
one (Shah Din. J.) JlWAN Mal v Jam- 
UADAS. 67 P.L.R. 1911 = 10 1.0. 822 = 

232 P. W.R. 1911. 

- Adoption—Rights of adopted son. 


Unless there is a oustorn to the contrary a 
person by whom it is alleged that the suit 
property was inherited by his father from his 
adoptive father oannot olaim a share in the 
property left by the natural father of his father 
and his possession of it is adverse as against the 
collaterals of his father’s real fath?r. (Shak 
Din and Chevis, JJ.) Lok Nath u Amar 
NATH. 24 P L.R. 1911 = 9 1.0. 841 = 

129 P.W.R. 1911. 

Adoption —Rights of adopted son—Be¬ 


quest as to charity—Dispute as to. 

Where a Hindu testator being the sole owner 
of certain properties made a will giving autho¬ 
rity to his wife to adopt a soq aad also making 
certain dispositions of his property to charity, 
the son adopted under ihs authority canDot 
dispute the bequest under the charity. 21 M. 
11 ; 43 B. 542 ; 12 L.W. 17 *. 12 M 490. Ref. 


HINDU LAW—Adoption—Rights of adopt¬ 
ed son. 

(Spencer and Devadosa , JJ.) SRIGADICHERLA 
Venkata Narasimha RAo Garuv Naya- 
PATHY 8UBBA RAO. 46 Mad. 300 = 

17 L.W. 31 = 32 M L T (HO.) 47 = 

(1923; M W N. 111 = 
1921 Mad 376. 
• 

- Adoption—Rights of adopted son— 

Disposition by husband’s will—Provisions of 
will intended le take effect after adoption. 

A Hindu testator provided by bis will that 
his senior widow should adopt a boy after his 
death and that if after suoh adoption disagree¬ 
ment should arise between bis junior widow on 
the one 6ide and tbe senior widow and adopted 
son on the other side, the junior widow should 
be given 15 acres absolutely Both the adoption 
and tbe disagreement took place accordingly. 
Held, in a suit by tbe junior widow for the 
reoovery of the 15 aores ; in the absenoa of any 
agreement with tbe natural father at tbe time 
of adoption that it was to be subject to a 
liability to give 15 acres to the junior widow the 
latter was not entitled to recover, 27 Mad. 697 
diet., and her right to sue for maintenance and 
residence however remained unaffected. A son 
adopted to a deceased Hindu, stands in tbe same 
position as if he was his posthumas son. 43 
Bom. 778, Foil. A Hindu has uo suoh power of 
alienation over ancestral properties as would 
affeot the rights of his adopted son unless the 
alienation was made for necessity and an 
attempted alienation by will to take effect on a 
oertain contingency expeoted to occur after an 
adopted sou comes into existence subsequent to 
tbe death of the testator, and is therefore 
invalid. (Sadasiva Iyer and Spencer, JJ.) 
BHYRI APPAMMA V. BHYRI CHINNAMMI. 

58 I.G. 511 = 12 L.W .17. 

- Adoption—Rights of adopted son — 

Father and subsequently born aurasa son— 
Partition. 

On a partition between a father, his aurasa 
son and a sen adopted, the adopted son is 
entitled to one-ninth share, the father and the 
aurasa son becoming eaoh entitled to a four- 
ninths. On partition of patrimony inter se 
between the members of the joint family, the 
adopted 6on taking in saob oases only a 
limited share. In collateral succession the 
share of the adopted son is as extended as that 
of a natural born son. 43 Cal. 944 ; 43 Bom. 
778 ; 40 Bom 270, Dist. t8eshagiri lytr and 
Moore, JJ.) VENKAMAMIDI BADAKBISHNAYYA 

u. Venkamamidi Venkata Triambakam. 

43 Mad. 398 = 88 M.L J. 86 = 
27 M L T. 147 = 11 L.W. 379 = 
55 1.0. 371 = (1920) M.W.N. 272. 

- Adoption—Rights of adopted son— 

Alienation by widow can be impeached during 
lifetime of widow. 

A son adopted by a Hindu widow under her 
husband's authority oao duriog her lifetime 
recover property alienated by her for no 
necessary purpose before the adoption was made.- 
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HINDU L&W —Adoption —Rights of 9 adopt¬ 
ed BOQ.; 

The adoption terminates her interest iu the 
property whioh rests in the adopted eon and 
alienation by her also oeases to have eSeot 
afterwards. 26 M. 143; 39 Mad. 1035. Overruled; 
32 Cal. 669; 33 Bom. 88. Rel. ( Wallis , C J. and 
Oldfield and Kumaraswamx Sastri, JJ.) 
Vaidyanatha sastri v. Savitri ammal 

41 Mad 75 = 33 M L J. 387 = 
(1917) M.W.N 633 = 22 MLT 275 = 
42 I.G. 243 = 6 L.W. 542 (F.B ). 

[Also 1 I.C. 617=33 Bora. 88.] 

■Adoption — Rights of adopted son — 
Competition with natural son. 

Adopted eon tak^s one-foruth share of subse* 
quently born natural eon among Sudras. (Sada- 
siva Ayiar and Naoier, JJ.) NARASIMHAPPA v. 
OHINNA KENCHAPPA. 33 I.C. 244. 

- — Adoption—Rights of adopted son - 
Affiliation—Qift to affiliated son. 

A gift to aa affiliated son is valid and is not 
afleoted by any subsequent adoption by the 
affiliator’s widow. (1914) M.W.N. 1919, Ref. 
(Aylinn and Bannay, JJ.) Challa Narhi 

REDDI V. VUDUMULA VlAREDOI. 

25 I.C. 893 -(1914) M.W.N 919. 

— ■■ Adoption—Rights of adopted son — Post¬ 
ponement of vesting of estate— Validity of. 

Where a person is adopted a condition post¬ 
poning the vesting of the estate in the adopted 
son beyond two liv*s in existonoo is valid 
(Ballifax , A.J.C.) Kolhi v Mt. Chottibai. 

1923 Nag. 121 (1). 

- —Adoption—Rights of adopted son — 

Divesting of estate—Estate already vested. 

Where a parson before his adoption bad 
inherited hie father’s property in the natural 
family, or had obainted a portion of the estate 
on partition hie rights in the property of his 
■atnral family whioh bad vested in him are 
not divested by hie subsequent adoption into 
another family. (Dhobley, A.J.C). Marali v. 
LAXAMAN. 5 N.LJ. 53 = 1922 Nag. 16. 

- Adoption—Rights of adopted son — 

Benefit to mother. 

An agreement oonferring a benefit on the 
adoptive mother, to be valid, must be a fair 
and reasonable one. 97 Mad 577, Foil. IMittra, 

A.J.C.) Chandrabhagaboi V. Ramchand. 

46 1.0 850. 

- Adoption—Rights of adopted son — 

Partition limited. 

An ante adoption agreement prohibiting 
partition during lifetime of adoptive father is 
binding on adopted roa ; since it only limits 
the son’s onjoymont and does not deprive bim 
of any right in the property. ( Batten, A.J C.) 
KORAT v. PANCHAM. 33 I.C. 780 = 

12N.L.R. 29. 

——— — Adovtion—Rights of adopted son. 

Under the Hindu law an adoption made by a 
^idow dates back to the death of the adoptive 


HINDU LAW— Adoption — Rights of adopt¬ 
ed son. 

father, 31 M. 75 : 21 B. 319, Foil. ( Daniels and 
Lyle, A.J.Cs.) KUAR NAGESHAR SAHAI v. 
Kuar Mata Prasad 25 0 C. 189 = 

9 0 L.J. 235 = 1922 Oudh 235. 

- Adoption—Rights of acooted son — 

Authority to junior wife subject to life-estate — 
Validity of adoption. 

The junior widow of the talukdar adopted a 
son in pursuanoo of a will made by the Taluk¬ 
dar, whereby he bestowed a life-estate upon her 
and gave her the power to adopt a son ard 
further direoted that the adopted son would 
take possession of the taluk only after her 
death under 8- 22, Cl. 8 of the Oudh Estates 
Act. Held, that the adoption was good, as it 
effeotuated the intention of tho talukdar as 
expceseed in hie will and the taluk could not 
lose the character ot impartiability in the hauds 
ol the adopted son. (Stuart and Kanhaiya Lai, 
A J.Ca ) Lala Tribhawan Nath Singh v . 
Deputy commissioner. Fyzabad 

47 I G. 225 = 5 0 L.J. 294, 

- Adoption—Rights of adopted son— 

Mutation of name s. 

An adopted son oan claim mutation of his 
name in reBpeot of the property of his adoptive 
lather’s unole whether the property be ta- 
lukdari or non-talukdari. In Hindu Law an 
adopted eon takes exactly the same position as 
a natural son. ( Holmes , 8.M. and Campbell, 
T. M.) Nageshar Bahai v Mata Pershad. 

34 I.C. 496 = 3 0 L J. 178. 

- Adoption—Rights of adopted son—Re¬ 
lationship. 

The adopted boy takes the posit on of a na¬ 
tural son with regard to adoptive father but 
not with regard to wife of adoptive father who 
has not consented. ( Stuart , A. J. 0.) 
Narain Dat v. GOPad Das. 33 I G. 361 = 

18 0 C. 341,. 

- Adoption—Rights of adopted son— 

Agreement between natural parent of adopted 
son and adoptive mother— Validity . 

Held, Per Coutts, J.—Contracts entered into 
by the natural lather of a minor are binding 
on a minor provided they have been properly 
entered into and are for his benefit. The agree¬ 
ment reserving a life estate to the adopting 
widow being one which at the time it was en¬ 
tered into was fair aDd reasonable was binding 
on the adoptee unless it was oontrary to Hindu 
Law. Buoh agreements have been held to bo 
binding. 11 Bom. 331 ; 38 Bom 227 ; 27 Mad. 
577. Foil ; 16 Gal. 556 IP.C.), Dist. The con¬ 
struction of the will of the last owner being 
doubtful, it was oonetrued by oompetent legal 
authority es giving a life interest to his widow 
and this interpretation haviDg been acceptod as 
a condition of the adoption and incorporated 
into the agreement. It was not open to the 
piQ. to oontend that the construction was wrong. 
He cannot be allowed to approbate that part of 
tho agreement whioh construes the will in his 
favour as giving the power to adopt him in tho 
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HINDU LAW— Adoption— Rights of adopt¬ 
ed son 

forir. be v.a? adopted and reprobate that poition 
which cons rues the will as g'.viDg the Rani a 
life interest, Per Roe , J. : —In view of the 
doubt as to the true interpretation of the 
will, the agreement would be binding on the 
parties as a Iamil 7 arrangement. (Roe and 

Couiti , 33 .) Rani Eeshobati kunwari v. i 

KUSWAR SATYA N&RAYAN BINGH. 

5 Fat. L.W. 167 = 47 1 0. 53 = 

(1918) Pat. 294. j 

-- Adoption—Rights of adopted son — 

Agreement between adopted son and adoptive 
mother — Validity • i 

Ad agreement by the aJopted son an adult at 
the time ol the adoption giving an absolute 
power over the property to the adopting mother 
till her death, 16 binding upon the adopted son 
and is not valid. {Fawcett, J. 0.) GOVER- | 
DHANDAS CBELLARAiM v . LALOOMAL 

33 1C 546 = 13 S.L R. 155. I 

Adoption-Setting aside, j 

- Adoption —Setting a Aac— Revocation 1 

not permissible. 

If an adoption has onoe taken place, the 
adoptive lather cannon subsequently revoke it. 
(Lord ParmoorA DlWAKAB v CHANDAN LaL. 

44 Cal. 201 = 18 Bora L R. B92 = 

23 C.L.J 17 = 21 M L T 6 = 

B L.W.103 = (1917 M.W.N. 50 = 

21 C.W N. 314 = 32 MLJ 636 = 

39 I 0 6 = i2 N L R. 164 (P.C.). 

- Adoption — Setting aside — Remote 

reversioner. 

Where there is a nearer reversioner entitled 
to sue. it is in the discretion of the Court to 
grant a declaration as to the validity of an adop¬ 
tion at the instanoe of a remote reversioner. 
(Richardson and Buia. JJ.) Mathura 
Debt a v. BEJOY SINGH. 62 l.C. 627. 

_ —Adoption—Setting aside • 

Where an adoption has onoo been complete it 
cannot be set aside or repudiated by the adop¬ 
tive father. (Robertion and Beadon, JJ,) 
BANT SINGH v. MULA. 23 P L R.l913 = 

17 l.C. 330 = 44 P.R. 1913, 

Adoption—Simultaneous adoptions. 

- Adoption—Simultaneous adoptions — 

Second adoption during lifetime of first adopted | 
son. 

ad adoptiou ol secood son during the life¬ 
time of the first adopted son is invalid. The 
simultaneous adoption of two boys is also 
invalid. A person whose adoption is invalid 
remains in the family of the natural father. 
{Johnstone and Rait<gan, JJ.) TEKCHAND v. 
GOl ALDeyt. 45 P.R. 1912 = 127 P L.R 1912 = 

13 l.C. 462=180 P.W.R. 1912. | 

Adoption—Teiti. 

See Hindu Davy—Texts. 


HINDU LA W—Adoption—Widow—Consent 

ofsapindaa. xiJ ^ 

Adoption—Widow. 

AUTHORITY OF HUSBAND. 

CONSENT OF 8APINDAS. 

Co-widows. 

Daughter-in-law. 

Limits of her power. 

Mahratta school. 

Motives. 

Adoption—Widow—Authority of husband. 


- Adoption—Widow—Authority of hus 

bana— Custom—Entry in Wajib-ul-arz. 

An entry in the wajib ul ar,s that the widows 
oould adopt in a cenaiu locality is the state¬ 
ment ol a cuRtom to the effeot she could do so 
even in the absence of authority from her 
husband. (Sir John Edge.) BlSFYVANATET 
BINGH V. JUGAL KlSHOBE. 45 M L J. 213 = 
18 L W. 88=tl923> M.W.N. 620=26 0,0.228 = 
38 C.L.J. 299 = 33 M L.T. iP.C ) 289 = 
9 0 & A L.R. 363=10 O L J. 379 = 
30 I A. 179 = 1923 P C 90 \P.C.). 


- Adoption -Widow—Authority of hus~ 

and —Bitambari Jains— Ceremonies. 

Among Sitambari Jains the widow of a 
ouless jain can legally adopt to him a son 
litbout any express or implied authority Irom 
ec deoeased husband, and the adopted son 
aay, at the time of adoption, be a grown up and 
oarned man. Toe ouly etsential ceremony 
eoessary is the giving and taking of the adopt- 
d son. (Sir John Edge) SHEOKUARBAl v. 

EORAJ. ( 1920; M W.N. 627 = 16 N.L.R. 170 = 
2 U P L.R- 161 (P.C.) = 61 I 0. 481 = 


-— Adoption — Widow—Authority of hus¬ 
band— Co-parcener's consent. 

Under the Hindu Law the widow of deoeased 
oo-parceDer oannot adopt unless she has either 
the express authority ol her husband or the 
consent ol her husband’d oo-paroeners. If Bhe 
otherwise adopts each adopted son cannot 
claim to be entitled to the self-acquired pro¬ 
perty of his adoptive father. ( Macleod, C.J. 
and Fawcett, J.) Pandu Krishna Jadhav 

v. Dhondi Krishna Patil. 

89 I C. 783 = 22 Bom. L.R. 1403. 

Adoption—Widow—Consent of aapindas. 

- Adoption — Widow — Consent of sapin- 

das— Rule—Exception—Dravida School— Duly 
to ask for consent. 

Under the Mitakshara Law as administered 
in the Dravida country a Hindu widow although 
not authorised by her husband to adopt a son to 
him, may nevertheless make suoh an adoption 
with the consent of bis nearest Saptndas. lhe 
consent rtqnired is that of a substantial major- 
itv of those agnates nearest in relationship who 
are capable of forming an intelligent and 
honest judgment on the matter. Save in ex¬ 
ceptional cases, e g., minority and lunacy, tna 
oonsent of the nearest Sapindas must be as^ed 
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of sapindaa. 

and if it is not asked it is no excuse to say they 
would certainly have refused ; but where a 
Sapinda is dearly proved to have withheld his 
consent from oorrupt or malioious motives his 
dissent may be disregarded. In all other oases 
the absence ot oonsent on the part of the near¬ 
est Sapindas cannot be made good by tbe 
authorisation of more distant relatives. But 
regard should be had to grave social objections, 
the rights of parties in actual possession. 
iVisCulint Gaud.) ADUSUMILLI KRISTNAYYA 
V. ADUSUMILLI LMvSHMIPATHI 
13 Mad 630=18 A.L J 601 = 39 MU 70 = 

46 I.A 99 = 24 O.W.N. 905 = 28 M L T. 70 = 
36 1.0. 391=11920) M.W N. .<83 (P C.l. 

--Adoption— Widow — Consent of sapin¬ 
das— Whose consent nectssary — Omission to 
ask for consent. 

Under the Dravidiao custom, in the absence 
of authority from her deoeased husband, a 
widow may adopt a son with t he aeaeut of all 
his male agnates. 12 M.I.A, 397. Foil.; I Mad. 
174 ; 1 Mad. 69, Diet and Foil. Iu the cate 
of an undivided family the consent must bo 
obtained ty a widow within that lamily. If 
the father-in-law is alive, from him : if not 
from the decoa9ed husband’s brother, tbe 
assent of separate and remoto kinsmen is 
insufficient. The principle is tke same if tho 
husband dies separate from bis kindred. In 
considering what a?seot is sufficient, rights of 
property cannot be disregarded : and the widow 
cannot be allowed to adopt on tbe asseut of 
remoter relations when there are nearer one in 
existence. It is the duty of the widow to 
apply (or the oonsent of all the nearest sapindas 
and it is not a good reason for her failure to so 
apply that the widow knew that the nearest 
sapindas if asked (or their oonsent would have 
refused. (Mr Ameer Ali ) VEERA Basavaraju 
Pantulu v. Balasurya Prasada Rao 
41 Mad. 998 = 28 M L T. 1 = 17 A L J. 84 = 

36 M L J 40 =23 0 W N 231 = 
29 C.L J 184 = 9 L W. 243 = 
21 Bora L.R. 238=1 U P L R. (P 0.) 18 = 
48 I 0 703 = 45 1 A 269 P.C.). 

LOn appeal from 23 1.0. 3 = 
(1914) M.W N 802 ] 

- Adoption — Widow — Consent of sapiu- 

das— Co widows — Senior and ju>uov widow. 

A junior widowed daughter-in-law can 
validly adopt with tbe consent of her fatbor-in- 
law, when her husband while living was joint 
with bis father. ( Shah and Crump, JJ.) 
Dnyanu Pandu v. Tanu balaram, 

4ft Bora. 303 = 97 1.0. 113 = 22 Bora. L.R. 390 

- Adoption — Widow—Consent of Sapin¬ 
das — Consent of next reversioner—Remoter 
reversioners bound. 

If the nearest reversioner of the adoptive 
father consents to an adoption, the remoter 
reversioners oannot object. 78 P.R. 1908 and 16 
I.O. 463, Ref. (Jhomtone anti Ch'vis, JJ.) 
90HAJ RAM v. RAM LAL. 78 P L R 1911 = 

22 1.0. 342 = 69 P.W.R 191*. 


HINDU LAW—Adoption—Widow—Consent 

of sapindas. 

- Adoption— Widow—Consent of sapin¬ 
das—Corrupt consent—Person claiming through 
such s apinia— Pstoppel. 

Wbore a Hindu widow auooeeds as heir to her 
unmarried son who died at tho age of 18. she is 
competent to adopt a sou to her husband with 
the oonsent of his sapindas. The mere promise 
of payment for the oonsent of a sapinda does 
not vitiate the oonsent. There must be some* 
thing more tbau a promise of payment to raise 
the plea of the invalidity of the consent on the 
ground that it was oorruptly given. Obiter : 
Neither a sapind-i who ha9 giveu his consent 
lor a bribe or through corruption nor any one 
olaiming through such a sapinda, can set up 
tbe invalidity of ihe adoption on the ground 
that there was no proper oonsent. The maxim 
" Nemo allegans furtitudinarr. suam est audien - 
du s” is one applicable to India. 32 M.L J» 
484 ; 31 Bom 405, Ref. ISchwabe C.J. and 
Coults Trotter J ) PARTIIASARATHI REDDY 
v. KANDASAMI REDDI. 45 M.L J. 161 = 

18 L W, 166 = (1923i M.W.N. 423 = 
32 M L T 349 (H 0.) = 1923 Mad. 711. 

- Adoption — Widow — Consent of 

lapindas 

Tbe right of the Court to scrutinise the 
kiusmen’s reasons extends only where oonsent 
is refused and not where consent is given inas¬ 
much as the law imposes a responsibility upon 
km&men in grauing their oonsent to an adop¬ 
tion. A daughter’s son is net entitled to be 
consulted regarding an adoption by a widow 
who bas obtained the oonsent of the nearest 
sapindaa, a9 he is not a gnati , and Bbinnagotra 
sapindas are uot included under tbe term 
sapindas in tbe texts which require ttaoir eon- 
sent to an adoption. Consent of tbe 6apinda9 
to an adoption by tho widow is material as 
guaranteeing the propriety of tbe widow’s 
action in unking tho adoption. Where suoh 
oonsent has not been shown to havo been 
obtained by fraud, ooercion or corruption, it is 
sufficient authority for tbe adoption. lOldjield 
and Phillips, JJ.) VADREU RANGANaYA- 
KAMMAGARU V RYALI SOMASUNDRA RAO 

39 I 0. 609 = 43 Mad. 876. 

- Adoption —Widow — Consent of sapin¬ 
das— Subsequently given. 

Tbe subsequent assent of the sapindas will 
not validate an adoption by a widow who had 
no suob assent at the time of tho adoption. 

(Wallis , C.J. and Rumaraswami Sastri, J.) 
Doraisami V. CHINNA Goundan. 

22 M L T. 838 = 11918 MW N 89 = 
34 M.L. J. 258 = 43 I C. 860 = 7 L W. 333. 

- Adoption—\Vidow—Consent of sapin¬ 
das— Arbitrarily withdrawn — Subsequent adop¬ 
tion — Validity. 

Though a sapinda may alter giving coneenfc 
to an adoption by a widow review his opinion 
and revoke his consent before it is aoted upon, 
yet suoh revocation if made without Assigning 
any reasons and capriciously it is not valid. It 
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cl aapindaa. 

is net competent for the Court to speculate as 
to the reasons which might possibly justify his 
couauct. 36 Mad. 145 ; 26 Mad. 627, Fxpl. A 
mother succeeding as heir to her first adopted 
eon would be divested by a subsequently 
adopted son of the inherited property whether 
it is ancestral or self-acquired. 1 Mad, 174 
(P C.), Kef. {Ayliny and Stshagiri Iyer, JJ.) 
Sdrya Narayana v R^MADOSS, 

4t Mad. 604=33 M L.J. 87 = 
22 M.L.T. 501 = 7 L.W. 72 = 43 I C 926 = 

(1918) M.W.N. 203. 

- Adoption—Widow— Consent ol eapind- 

a*— Widow ignoring nearer sapindas on account 
of hostility—Adoption with consent of remoter 
6»pinda9 whether valid. 

Aeaent o' the sapindas is necessary foradoption 
by widow in Maara9. The assent is regarded as 
a substitute for authority ol the husband and 
Eiodu Law requires that euch an assent should 
be obtained from those who would be the natural 
advisors and protectors of the widow, prima 
facie therefore it should be sought from those 
who are next in the line of succession. The 
widow oau apply to more remote sapindas 
where there are one or two near sapitidas who 
from improper motives withhold their oonsent, 
bat she must oonsult the Dearer ones before 
doing so even though they be inimioa! to her. 
Bbe has no right to conolude on a priori reason¬ 
ing that the consultation would be futile. 
( Wallis, C J. and Seshagiri Iyer, J.) ADUS- 
AMALLI KRISnNAYYA V ADUSA&IAE.LI 
LAKSHMIPATHI. 30 M.L.J. 263 = 

32 I.C. 233 = 19 M.L.T. 286 

[Affirmed on appeal 66 1.0 391 = 

43 Mad. 690 (P C.) ] 

- Adoption— Widow--Consent of sapin¬ 
das— Representation by widow—Effect of. 

In the absenoo of anything to show that a 
reversioner consenting to an adoption was 
aotuated by any representation of a widow chat 
her husband had given her authority to adopt, 
a Court is entitled to presume that the rever¬ 
sioner, in giving his 6on' to be adopted by the 
widow, was fully oonsoious of what he was 
doing and was mindful of all those considera¬ 
tions whioh he as a reversioner, ought to take 
into acoount. (Wallis, C.J. and Tyabji, J.) 
Panda Patyya v. Panda Venkamma. 

2 L.W. 455 = 29 I.C. 34 = 17 M.L.T. 393. 

-- Adoption—Widow—Consent of sapin¬ 
das — Undivided family—Consent of member — 
Long delay — Motive, 

The managing member of a Hindu family 
cannot be said to have acted improperly in 
declining to sanction *an adoption made by 
the widow of a deceased member after long 
delay to enable her to alienate the property 
cutside the family.' In an undivided family 
,tho consent of the managing member alone 
might be sufficient to validate the adoption. 
(Sanharan Nair and Oldfield, JJ.) RAMA RAO 
V. NABASIMHA RAYA NlM VABU. 

28 M.L.J. 368 = 28 I.C, 392 = 2 L.W. 286. 


HINDU LAW— Adoption—Widow—Conieut 
of sapindas. 

- Adoption—Widow—Consent of sapin¬ 
das—Refusal—Grounds for. 

In giving or refusing oonsent to an adoption 
a eapinda is not entitled to proceed on grounds 
personal to himself but must act with deliber¬ 
ate consideration of what is for the benefit of 
the family. Where in answer to a request for 
his consent for adoptioa by a widow the next 
reversioner refused it on the ground that it 
would deprive him of his right to succeed to the 
property, held, that the consent was improperly 
refused. 27 M.L.J. 638 ; 26 Mad. 637. Rel. 

( Wallis , C.J. and Eannay, J.) VENKATAPATHI 
SOMAYAJULU V. PUNNAMMA. 

17 M.L.T. 218 = 2 L.W. 284 = 28 I.C. 373 = 

(1915) M.W.N. 23ff. 


- Adoption — Widow—Consent of sapin¬ 
das— Refusal on personal ground—Effect ol — 
Adoptioyx with consent of other sapindas. 


The consideration that should guide a 
sapinda in giving his consent to adoption by a 
widow is not personal loss but the benefit to 
the estate. An adoption therefore, made with 
tbs oonsent of remote sapindas when the nearer 
ooe refused a consent cn the ground of his 
personal loss of inheritance, is perfectly valid* 
(Sanharan Nair and Spenser, JJ.) KALLE- 
PALLI VENKATABAMA RAJU V . KADLEPALDI 

Bapamma. 39 Mad - 7 l =a 

(1914) M.W N. 911 = 26 1.0.888 = 

27 M.L.J. 638. 


- -Adoption—Widow—Consent of eapin- 

das— Refusal—Reasons. 

A Sapinda is not bound to state hi9 reasons 
for refusing to give his consent to an adoption 
by the widow. (26 Mad. 627, Foil ) Where there 
are five grades of reversioners, the consent of 
two ODly of the third grade of sapindas both of 
whom are interested in making the adoption is 
not suoh a consent of the majority of sapindas 
as would amount to an authority to adopt. 
[White, C.J. and Oldfield. J.) KaNDUKUBI 
VEERA BASAVARAJU V. KANDAKURI BALA- 
SURIYA. 23 I.C. 3= 11914) M.W.N. 802. 

[Oa appeal 48 I.C. 706 = 41 Mad. 998.1 


Adoption—Widow —Consent of sapin¬ 
das — Consent of remote reversioners — General 
consent. 


When nearest sapindas unreasonably with- 
old consent authority of remote sapindas 
i sufficient. (1914) M.W N. 620. Ref. An 
uthority to adopt given to a widow by the 
ipindas of her husband is not legally invalid 
jerely beoause it is expressed m general terms 
nd an adoption in pursuance thereof is not 
ivalid if made immediately aod where all the 
*pioda 9 are alive. 36 Mad. 631 ; 36 Mad. 145. 
list. (Wallis and Sadasiva Aiyar, J-M 

IAQARAMPALLI KANESAM V. NAGABAtl- 
ALLI BATCHAMMA. 1 Oil- 

24 I.C. 287 = (191*) M.W.N. 630. 
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HINDU LAW—Adoption—Widow—Consent 
of tapindas. 

- Adoption — Widow—Consent of sapin- 

das —Deceased sapinda. 

Adoption with consent of a deceased sapinda 
is ineffective if not approved by eapindas living 
at the dato of adoption. A widow cannot aot 
upon consent given by the sapinda but subse¬ 
quently withdrawn. ( Benson and Abdur 
Rahim, JJ.) MANI t>. SuBBA Rayar. 

36 Mad. 145 = 19 l.C. 662 = 24 M.L.J. 484. 

- Adoption—Widow—Consent of sapin- 

das—Consideration—Invalid, 

The receipt of .consideration of Sapinda for 
giving consent to an adoption by a widow 
vitiates such oonsent. (White and Phillips, JJ.) 

Danakoti ammal v . Balasunpara Muda- 
LIAR. 18 l.C. 989 = 36 Mad. 19. 

Adoption—Widow —Co widows. 

- Adoption—Widow — Co-widows — Pre¬ 
ferential right of senior widow. 

A junior widow adopting without senior 
widow’s oonsent must have special authority 
from her husband. But a senior widow (i e ) 
the widow that is married first, has a preferen- 
tial right and oan adopt without the husband’s 
oonsent or that of his sapindas or of the junior 
widow in Bombay. ( Scott and Shah, JJ.) 
BASAPPa v. SHRIDBAMAPPA. 43 Bom. 481 = 

90 l.C 786 = 21 Bom. L R. 217. 

- Adoption— Widen)— Co-widows — Pre¬ 
ferential right. 

As between co-widows, it is the senior widow 
that has the preferential right to adopt and the 
junior widow is not entitled to adopt without 
the oonsent of the senior. Judgment of Stephen, 
J.. in 12 I. C. 460, Appr. ( Jenlins. C J and 
Woodrofje, J.) RAMJIT LaLj KarmAKAR v. 
BEJOY KBISBNA KaRMABKAR. 39 Cal 582 = 

14 I C. 17 = 18 0 W N. 440. 

- Adoption — Widow — Co-widows. 

In oase of two Hindu widows, it is the senior 
who has the right to adopt and unless she 
refuses to exeroise her power, a junior widow 
oannot adopt. When power to adopt was given 
in the following terms:—“ Eaoh of my two 
wives shall be at liberty to adopt three sons 
successively, that is one after another, Held, 
that simultaneous adoption was not sanctioned 
but the power was to be oxeroised aooording to 
the general law, and that the power was given 
to the two wives successively and that under 
the terms used, the junior widow was not 
entitled to adopt till the senior one had 
exhausted her right or refused to exeroise it. 
(Stephen. J.) BlJOY Krishna Karmakab v. 
RANJIT LAL KARMAKAR. 12 1 0.460 = 

38 C. 694. 

-» Adoption — Widow—Co widows — Pre¬ 
ferential right of senior widow—Sudras - 
Implied prohibition—Living away from hus¬ 
band—Adoption by junior widow. 

In the absenoe of any direction from the 
husband, the senior widow has under the 


HINDU LAW-Adoption-Wldow — Daughter- 
in-law. 

Hindu Low the preferential right to adopt. 27 
Gal. 351|; 39 Mad. 772 ; 2 L W. 24, Foil.; 5 
Bom. R.C.R., 181; 48 Cal. 682, Ref. The 
above rule applies to Sudras also. The senior 
widow does not forfeit her preferential right 
to adopt, from the mere fact of her having 
lived apart from her husband, in the absence 
of any proof of adultery or mieoonduot on her 
part. The proper course for a junior widow 
would be to ask the semor widow to get tho 
ooneent of the male sapindas to perform the 
adoption and to perform it herself and only if 
the senior widow was uuwilling to perform it 
herself, it would be for the junior widow to ask 
her to agree to the adoption ceremony, being 
performed by herself. Per Ramesam, J. — 
From the mere fact that the husband and wife 
were living apart for a long time, a prohibition 
against tbe wife’s right to adopt cannot be 
implied. 23 Bom. 789, Fol.; 8 Bern 9. Diet. 
(Spencer and Ramesam, JJ.) MUTHUSAMi 
Naicken v. Pula Varattal 49 Mad 266 = 
42 M L J. 101 = <1922 M W.N 83 = 

30 M L T 60 (H.C.) = 
15 L.W. 40=1922 Mad 106. 

- Adoption — Widow —Co widows — Pre¬ 
ferential right of senior widow—Adoption bp 
junior widow without cement of the senior 
widow. 

Where a Hindu dies souless leaving more 
than one widow, the preferential right to adopt 
(with the consent of the sapindas) vests with 
the senior among them and an adoption made 
by the junior widow without the oonsent of the 
senior widow though with the oonsent of the 
sapindas, is invalid. Tbe oo-widew is a sapin¬ 
da whom the junior widow is bound to oonsult. 
28 M.L.J. 72; 13 Bom. 160 ; 6 Bom. H C.R.A. 
C.J. 181 t 39 Cal. 682, Ref. (Wallis O.J. and 
Coutts Trotter, J.) RAJA DAMRA KUMAR VEN- 
katappa Narayanim Varu v Damba 
RANGA RAO GARU 39 Mad. 772 = 

29 M.L.J. 18=18 M L T. 19 = 
30 I 0. 103 = (1915) M W.N. 424. 

- Adoption — Widow — Co-widows—Adop 

lion by junior with consent of eapindas. 

Under the Mitakshara law an adoption 
made by junior widow of a deoeased Hindu 
without the oonsent of the senior widow is in* 
valid even though the adoption was made with 
tbe oonsent of the majority of the sapindas 
as tho senior right has a preferential right to 
make an adpotion. 28 M. 316, Ref,; 13 B, 160i 
39 C. 682, Foil. tSankara Nair and Spencer 
JJ.) KAKERLA CBUKKAMJIA V. KAKERLA 
PUNNAMMA. (1919* M.W.N. 19 = 

27 I C 779 = 28 M L J 72 = 
16 M L.T. 612 = 2 L.W, 24. 

Adoption—Widow—Daughter-In law. 

- Adoption — Widow—Daughter in law — 

Power of—Vesting of estate — Divesting. 

Where tbe daughter-in-law suooeeds as a 
Gotraja 8apinda of the last male owner in the 
absence of any nearer heir, she oannot adopt to 
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HINDU LAW—AdoptioD—Widow -Daughter- 
in-law. 

her husband so as to affect the devolution of 
tbe estate inherited by her aa a Gotraja 
Bapinda. ( Macleod, G.J. and Shah , J.) Dattat- 
BaYA t;. GangabaI 40 Bora 541 = 

• 24 Bom. L R. 69 = 1922 Bora. 321, 

- Adoption — Widow—Daughter in law. 

In the cage of an undivided family the juoior 
widowed daughter-in-law can make a valid 
adoption with the consent of her father-in-law. 
(Shah and Crump, 33.) DNYANU Pandu 

CHARANv. TANU BALARAM CHARAN. 

22 Bora. L.R. 390 = 5/ I.C. 113 = 

44 Bora. &03. 

- Adoption—Widow — Daughter-in-law 

—Restrictions imposed by father-in-law. 

The power of a Hindu widow to adopt a son 
to her husband could not be controlled by the 
will of her father-in-law, deceased. If she 
adopts a son contrary to the terms of the will, 
the adopted son oould not take as persona 
designata under tbs will, but he could take 
as the grandson of the testator under the 
adoption. ( Macleod , C J. and Beaton, J > 

Nathwarlal Girdharlal v. Rancfioor 
Bhagwanda. 33 10.313 = 

22 Bom. L R. 71, 

- Adoption—Widow — Daughter-in-law 

— Consent — Will — Construction. 

There is no authority for holding that a 
father-in-law can authorise his daughter-in-law 
to adopt under the Hindu Law ; the only way 
in which a widow can adopt is either by the 
authority of her husband or by the consent of 
her nearest sapindas given bona fide and 
honestly. No sapinda is entitled to give by 
way of a will to take effect after his death, a 
consent to an adoption by a widow. The con¬ 
sent has to be given with reference to the 
oiroumstanoes attendant upou the proposed 
adoption and usually at the request of the 
widow. Consent to a future adoption cannot 
validate the adoption. 36 Mad. 145, Raf. 
(Krishnan and Ramesam, JJ.) TADEPALLI 
LAKSHMI NARASIMBAM V. RUKMANIAMMA 

1923 Mad 228. 

Adoption—Widow—Limits of her power. 

- -Adoption —'Widow—Limits of her 

power—Estate not vesting in widow—Effect of 
—Rights of adopted son—Jivai grant. 

Unless there is time limit imposed in the 
authority which empowers a Hindu widow 
to adopt or she is direoted to adopt promptly, 
she may make the adoption so long as her 
power is not exhausted or extinguished. Her 
right to make an adoption is not dependent on 
her inheriting as a Hindu female owner, her 
husband’s estate; she can exercise the power 
even though the property (a maintenance 
grant) reverts baok to the line of the donor, on 
her husband's death without male issue. An 
adoption so far as the continuity of the |me of 
inheritance is concerned has retrospective effeot 
And the son adopted by the widow would take 


HINDU LAW—Adoption—Widow—Limits of 
her power. 

the properties of his deceased father just like a 
□ atural eon. 10 M.I.A. 165; 1 Mad 69; 41 Mad, 
955; 31 B. 373, Ref. to (Mr. Ameer Ali ) 
PRATAB 81NGH SHIR SINGH V. AGAR 
8INGHJI RaISINGJI, 

43 Bora. 778 = 30 M L J 511 = 
17 A L.J. 522 = 21 Bora. L.R. 4(-6 = 

I U P.L R. (P.0.) 39 = 11919) M W.N. 313 = 

10 L.W. 339 = 50 I.C. 457 = 
24 C W N 87 (P.C.). 

[On appeal from 28 1.0. 529 = 

17 Bom L.R. 273 ] 

- Adoption — Widow—Limits of her 

power. 

Quaere ;— Whether the widow of a oo- 
paroener who died in 1853, oould adopt a son 
in 1896 after the joint family property had 
vested io tbe widow of his brother’s son. (Mr. 
Ameer Ali,) VEERABASAVARAJU PANTULU 
V. BALASORYA PRASADa rao. 

41 Mad. 998=23 M L T 1 = 17 A L.J 34 = 

36 M.L.J 40 = 28 C.W N 231 = 
29 C L.J 184 = 9 L W. 243 = 
21 Bora. L.R. 238 = 1 U P L R (P C.i 18 = 

48 I ,G 706 = 43 I A. 265 (P.0J 

[On appeal from 25 I C. 3 = 
(19l4i M.W.N. 502.] 

- Adoption—Widow - Limits of her 

power. 

Hindu Law reoognises the validity of an 
authority given to a widow by her deceased 
husband to make successive adoptions od failure 
of the previous one. The power of the widow 
however oomes to an end when the son first 
adopted has died after attaining full legal 
oapaoity to oontinue the line either by the 
birth of a natural born son or by the adoption 
to him of a son by his own widow. 26 Bom. 
626. Appr. (Viscount Haldone) 8RI MADANA 
Mohana Deo v. Sir Purusottama ananga 
BHEEMA. 41 Mad. 838 = 

33 M L J 139 = 5 P L W. 179 = 

8 L.W 107 = 16 A L J 728 = 
(1918' M.W N 621 = 24 M L T. 231 = 
28 0 L.J 408 = 20 Boro, L R 1041 = 
45 I A 156 = 46 I C 4Sl = 
23 C.W N. 177 (P.O.). 

[Affirming but on dlffertnt ground*. 
38 Mad. 1103 = 24 I G. 999 - 

27 M L J. 308 ] 

-- —Adoption — Widow — Limits of her 

power. 

A widow can adopt even though there is no 
co-paroeDer oapable of taking by survivorship. 
The theory that adoption should be to last 
male holder does not apply to a joint Hindu 
family. But when the sole surviving co¬ 
parcener dies and the estate vests in his widow, 
no other widow oaD adopt. (Pigaott and Walsh, 

JJ.) lachkmiKunwaro. Durgai Kunwab. 

40 All. 619 = 46 I.C 568 = 

16 A L J. 646. 
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HINDU LAW — Adoption—Widow—Limits of 
hep power. 

- Adoption — Widow — Limits of her 

power. 

If it is established that events had ooourred 
which could constitute an adoptiou, apart 
from any question of the oompotenoy of the 
parson alleged to be adopted the widow cannot 
dispute euoh an adoption made by her husband. 
192-2 B. 397. Poll. ( Macleod . C J. and Crump , 
j.) shidappa v Santa wakom. 

1923 Bora. 302. 

- Adoption — Widow — Limits of her 

pcwer—Extinction of joint family —Vesting of 
property in co-parcener's widow. 

The widow of a deceased oo-p*roener of a joint 
Hindu family oanuot in the absence of speoifn 
authority make an adoption subsequent to the 
death of the oo-paroeoer who survived her hus¬ 
band especially when the estate has vested in 
the widows of the surviving oo-paroener. 44 B. 
483 ; 26 B. 516 ; 48 I.A. 513 ; 11 B. 463. Ref. 
{Shah, A O.J. and Crump, J.) SHIVBASAPPA 
v. NILANA. 24 Bora. L.R. 1162 = 47 B. 110 = 

1923 Bora. 17. 

- Adoption — Widow — Limits of her 

power—Not competent to impeach adoption 
made by husband. 

A widow is bound by the aot of her husband 
in making an adoption and she must accept all 
the implications of an adoption by him, valid 
or invalid. 23 Bom. L.R. 1272, Poll. \ Maclean, 
O.J. and Coyajee, J.) Chimabai RIalgauda 

PAT1L V. MaLLAPPA PAYaPPA. 

24 Bora. L R, 489 = 1922 Bora. 397. 

-- —Adoption — Widow — Limits of her 

power—Widow inheriting as gotraja sopinda. 

In the Bombay Presidency a Hindu widow 
succeeding to an estate not her husband’s but 
as a gotraja aapinda of the last male holder 
oannot make a valid adoption. The deoision 
in 32 B. 499 is still good law and has not been 
affected by the deoision in 48 I. A. 513. (Mac 
leod, C.J. and Shah. J.) YRKNATH Narayan 
Kulkabni «. Laxmibai Kesho Gopad. 

24 Bora. L.R. 8*6 = 47 B 37 = 

1922 Bora. 347. 

- Adoption — Widow — Limits of her 

power—Re-marriage—Capacity to give and 
talte in adoption. 

A widow cannot, after re marriage, give in 
adoption her son by first husband, especially 
when she adopts him to her seooud husband 
after bis death as in auch case, the person 
giving and taking in adoption would be the 
same individual. ( Macleod , O.J., Shah and 
Hai/ward, J J.) Pakirappa Veerbhadbappa 

V. 8AVITRAWA 8ENGAPPA. 

62 1.0. 318 = 23 Bora. L.R. 482 (F B.). 

- Adoption — Widow — Limits of her 

power—Widow consenting to adoption by widow 
or predeceased nephew cannot herself sufcse- 
quently adopt. 

Where a Hindu widow consents to the adop¬ 
tion of a boy by the widow or a pre-deceased 

Vol, III—54 


HINDU LAW—Adoption—Widow—Limits of 
her power. 

nephew of her husband her own power o* 
adoption comes to an end, and she oannot 
subsequently adopt to her husband. ( Macleod, 
C.J. and Shah, J.) Vaman VlTHM IvULKARNI 

v Venkaji Khando Kulkarni. 

45 Bora. 629 = 61 I C. 460 = 23 Bom. L.R. 269. 

- Adoption — Widow — Limits of her 

power. 

A Hindu died in union with his nephew who 
also died leaving him surviving a widow. 
Thereupon the former’s widow acicpttd a son. 
Held, the adoption was iuvalid. The widow 
of a deoeased co-parcener of a joint Hindu 
family oanuot in the absence of any Bpeoifio 
authority make the adoption subsequent to the 
death of a oo-parcener who survived her hus¬ 
band ; and more particularly wheu the latter 
surviving co-parcener has left a widow. {Mac¬ 
leod, C.J and Heaton, J.) TH^KaraNA 
TEJRANI v. 8ARUPCHAND. 44 Bora. 48S = 

33 I.C. £64 = 22 Bora. L.R. 209. 

- Adoption — Widow — Limits of her 

power — Son aying separate and tssueless —Con¬ 
sent of sapmdas. 

A Hindu died in union with his brothers 
leaving a widow and a minor son. The minor 
son became divided in interest from bis UDcles 
and then died unmarried. The widow next 
adopted. Held, that the widow was competent 
to make the adoption without the ooneent of 
her husband’s brother. Per Macleod, C.J.:— 
The rights of reversioners are not vested so that 
bee adoption of plfl. was not derogatory of any 
vested right. That and the condition that the 
son’s estate has not vested first in some other 
than herself are the only two conditions which 
eland iu the way of the widow's right to adopt 
even if her husband died in union. ( Macleod, 
C.J. and Heaton, J.) MALLAPPA Bhabmap- 
pa v. Hanmappa Mardeppa. 

44 Bora. 297 = 83 1.0. 814 = 
2z Bora. L R, 203. 

- Adoption — Widcw — Limits of ht r 

power—Widowed daughter in law. 

It is competent to the widow of a predeceas¬ 
ed son to make a valid adoption to her husband 
with the contemporaneous oonBcnt of her 
mother-in-law in whom the estate vests as neir 
of the last full owner. 23 Bom. 327, Foil. 
{Heaton and Shah, JJ.) 8H1DAPPA BapU 
BIRADKAR V. NINGANGAUDA 6IDDAN 

Gauda. 38 Bom. 7^4 = 27 I 0. 91 = 

16 Bora. L R 663. 

- Adoption— Widow — Limits of her 

power—Bombay Vatan Act (V of 18b6), 5. 2. 

An adoption by a widow having the effect of 
divesting the estate in a third person i( made 
without that person’s ooDsont is invalid. This 
prinoiple is applicable even if the mother adopt, 
alter the death of her first son unmarrieds 
Where a Hindu widow first adopted a boy who 
died unmarried whereupon the property whioh 
was vatan vested in the nearest male rever¬ 
sioner, a second adoption by her is invalid and 
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HINDU LAW— Adoption — Widow — Limits of 

her power. 

inefnotive to divest the estate. 10 M I.A. 279 ; 
4 I.A 1 ; 23 Bom 327, Rel (Batchelor and 
Shah. JJ > Bhi&iabai Kbishnappa Desai 
v. Tayappa Murarrao Nadgauda. 

37 Bora. 598 = 21 I.G 107 = 
13 Bora. L R. 783 

[This is no longer correct 30 I.C 437 = 

43 Bora 778 iP.O.j,] 

- Adoption — Widow — Limits of her 

power—Object of adoption. 

The objeot of adoption among Hindus is not 
merely the due perpetuation o! lineage but 
also to secure for the adoptive father and his 
ancestors the spiritual blessings which can only 
be conferred by a male heir. The spiritual 
purposes of a son are not exhausted in the 
person of a son who attains maturity but dies 
leaving a widow though without any issue. In 
Hindu Law the only express prohibition of 
adoptico is in the case of a man who has either 
a son, grandson or great-grandson living. 5 
Cal. 615 ; 10 Mad. 205 ; 17 Cal. 122 ; 8 Cal. 302 ; 
32 Cal. 861 ; 33 Cal 1306 and 41 Mad. 855 
(P C.), R‘f. An adoption whioh would have 
the efteot of divesting an estate whioh is 
already vested in a person other than the 
adopting mother is not permissible according 
to the cases. An adoption by a widow under 
an authority of her husband after the death of 
her natural son leaving a widow, but no issue 
is valid if thereby she divests no estate but her 
own. ( Teunon ani Greaves, JJ.) KUMUD 
Bandhu Saha v. Romesh Chandra 8aha. 

46 Cal. 749 = 23 C.W.N. 333 = 49 I C. 609 = 

29 C.L J 21*. 

- Adoption — Widow — Limits of her 

power—Original owner dying leaving behind 
him his widow and a son —Death of son after 
attaining 25 years of age — Power of adoption 
of the widow of the original owner, not at an 
end. 

Where a Hindu died leaving his widow and 
his son and the latter died after having attains! 
his age of majority, but without leaving him 
surviving his widow, the power of adoption of 
the widow of the original owner is not exhaust¬ 
ed and she oan adopt a son to her deceased 
husband. Observations in 41 M. 855 (P.C.) 
ooneidered as obiter and not binding. 35 
M L J. 798 and observations of Sir John Wallis, 
C.J., in 25 M.L T. 204, dissented from. The 
oase-Iaw on tbe subject reviewed and discussed. 
(Schwabe, O.J. and Wallace, J.) Yadavalli 
Tripuramba v. Yadavalli Venkatarat- 
NAM. 46 Mad. 423 = 41 M L J. 349 = 

1923 Mad. 317. 

- Adoption —Widow—Limits of her 

power. 

The rule that an adoption by a widow must 
be made to the last male owner has no applica¬ 
tion to joint family property, which, for this 
purpose includes joint impartible Zemindari 
also. In suoh oases the limit imposed by law 
to the period within whioh the widow can 


HINDU LAW— Adoption—Widow—Limit! of 
her power. 

exercise a power of adoption conferred on her 
is reaohed only where there has been a son 
natural or adopted to the person giving the 
authority and that son dies attaining full legal 
capacity to continue the line either by the birth 
of a natural born son or by the adoption to 
him of a son by his own widow. 41 Mad. 855, 
Foil. ( Wallis , C. J. and Seshaqiri Aiyar, J.) 
Sri Jagannatha Gajapati v. Sri Kunja 
Bihari Deo. 23 M.L.T. 204 = 

(1919) M.W N. 32 = 49 I.C. 929 = 

9 L.W. 338. 


- Adoption— Widow — Limits of her 

power—Death of adopted son at age of four — 
Second adoption by widow — Validity—Right* 
of second adopted son. 

A member of a Hindu joint family dies leav¬ 
ing behind him bis widow, his undivided 
brother and joint and separate property. In 
pursuance of authority given by him his widow 
adopted two boys in succession, tbe second 
after the death of the first at the ago of four. 
Held, that the adoption was valid and that the 
second adopted son was entitled to a share in 
the joint property by partition and to his dec¬ 
eased father's separate property by inheritance. 
Per Oldfield, J.—The existence of a co-paroener 
otherwise competent to take by survivorship is 
no obstaole to the widow's exercise of the 
power of adoption recognised in 10 M.I.A. 279' 
and 41 Mad. 855 (P C.). Per Phillips, J.—The 
theory that an adoption should be to the last 
male holder is not applicable to joint Hindu 
families living in oo-parosDary. ( Oldfield and 
Phillips, JJ.) VENKATAR * MIER v. GOPALAN. 

38 M.L.J 698 = 2* M.L T. 440 = 

(1918) M.W.N. 779 = 49 I C. 48 = 

9 L.W. 13. 


■Adoption — Widow— Limits of her 

lower. 

The doctrine of vesting and divesting of an 
state by an adoption applies to separate as 
veil as joint property. The rule that in order 
hat an estate once vested may be divested, 
he adoption should be made to the last male 
tolder, is inapplicable to co-paroenary proper- 
iea. There is no limit of time within which a 
vidow should make an adoption where a person 
s in existence who is competent to adopt a boy 
n whom the full proprietary title will vest, it 
nust be taken to te the limit of the exercise of 
he power by the widow to make successive 
idoptions. Where the exeroiBe of the power to 
nake a second adoption will no6 result in 
ireating a new line of euooession but will onlj 
tanefer the estate from one intermediate 
iwner to another with the prospect of the 
atter even to be divested, tbe limits cf the 
tower mast be taken to have been reaohed. 
White, C. J. and Seshagiri Aiyar , J.) MADANA 
tfOHANA V. PUBUSHOTTAMA ANANGA. 

38 Mad. 1103 = 27 M.L.J. 806 = 24 1.0 999- 

16 MiLiT* §10? 

[Affirmed on appeal 46 I C. 481= 

41 Mad. 895 (P.O.)I 
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HINDU LAW—Adoption—Widow-Limits of 
her power. 

- Adoption— Widow—Limits of htr 

poioer . 

An estate is divested by an adoption not 
made to last holder but to a prior male holder 
of the eetate. At any rate such adop¬ 
tion is invalid without consent of person on 
whom estate is vested. 37 Bom. 598 ; 21 I.G. 
107, Ref. I While. C. J. and Phillips , J.) 
CHINNACHAMI V. RAMASWAMY CHETTIAB. 

10 M L T. 463 = 
(1911) 2 M.W.N. 539 = 13 I C. 7 = 

22 M L J 85. 

[This Ylew 1 b no longer correct. See 
46 I.G. 481 = 41 Mad. 855 (P C.).] 

- Adoption — Widow — Limits to her 

power—Estate vested in surviving co parcener. 

A Hindu widow who has not the family 
estate vested in her and whose husband was 
not separated at the time of the adoption is 
oompetent to make an adoption with her 
husband’s authority and the oonsent of the 
senior surviving oo-parcener. 41 Mad. 998 (P. 
C.) f Foil. ( Mittra and Prideaux, A.J.Cs.) 
Rustam Rao v. dinkarao. 55 I 0. 38. 

- Adoption—Widow — Limits of her 

power. 

There is no limit of time during whioh a 
Hindu widow may act upon tbe authority given 
to her to adopt a son to her deceased husband. 
Whero, a Hindu bod, whether natural or adop¬ 
ted, having inherited tbe property of his 
deceased father, dies leaving a bou, or widow 
or any other person, as hie heir other than the 
widow of his father, any power to adopt, held 
by his father's widow oomes to an end ; but 
this rule does not apply whero the son dies 
leaving no heir otbor th »n his father’s widow. 
(Stanyon , A.J.C.) Narain Rama Rao v. 
DEBIDAS NARASINGH. 47 I.G. 41. 

Adoption—Widow—Mahratta 8chool. 

- Adoption—Widow— Mahratta School. 

It is a general prinoiple of Hindu Law as to 
adoptions that direotions may be given by the 
husband orally or in writiDg, as lor instance 
by a will, as to the way in whioh his widow 
should ezeroiee a power of adoption to him And 
it is tbe duty of the widow to obey euob diroo- 
tions. A direotion to operate as a prohibition 
against a Hindu widow adopting a boy to her 
husband as a son except tbe boy named by him 
mu9t be explicitly made and olearly intended 
by the husband to limit tbe dieoretiou of bis 
widow for all time, and on every oooasion on 
whioh otherwise after hia doath, his widow 
might validly make an adoption to him. In 
the Mahratta Country of the Presidency of 
Bombay, a Hindu widow, who is soie or joint 
heir to her husband’s eetate, may adopt a son 
to her deceased husband without authority 
f»om her husband and without the oonsent of 
hie kindred, if tbe aot is done by her in the 
proper and 6ona fide performance of a religious 


HINDU LAW—Alienation—Co parcener. 

duty, and neither oapriciously dot from a cor¬ 
rupt motive nor in ignoranoe of her right. But 
she cannot adopt where her husband bas ex¬ 
pressly forbidden an adoption. I Sir John Edge). 
YADAO v. NAMDEO. 17 N.L R 145 = 

64 I.G. 336 = 43 I. A. 513 (P C.). 

- Adoption — Widow—Mahratta School 

—Maheshwari Hindus domiciled in Bengal — 
Authority from husband or consent of eapindae. 

Among Maheshwari Hindus who had emig¬ 
rated from Bikaneer and settled in Bengal and 
governed by tbe Mitakshara Law, it is open 
to the widow of a divided member to adopt 
without authority of tbe husband or the oon¬ 
sent of the s apindas- ( Fletcher and Uuda, JJ.) 
Mathura Dass Karnani v. Brikissen 
Karnani. 44 I C. 3 = 27 CL J. 517. 

Adoption — Widow—Motives. 

- Adoption — Widoio—Motives — Bcna 

fide9. 

An adoption cannot be said to be made in 
tbe performance of a bcna fide religious duty 
whore the authority to adopt was given more 
than 30 years ago and the adoption is made by 
the widow with a view to her own advantage, 
(1 Mad. 174, Foil.) (White, C.J. and Oldfield, 
J.) Kandukuri Veera Basavabaju V. 
Kandukuri Balasurya. 23 I C. 3 = 

(1914) M.W.N. B02. 

[On appeal 48 1.0. 706 = 41 Mad. 998 (P.O.)I 

Advancement. 

See (1) Benami. 

(2) Trust act, s. 82. 

Alienation. 

See also Hindu Law— 

(1) Debts. 

(2) joint Family. 

(a) Father. 

(b) Manager. 

(3) religious 

Endowment. 

(4) Widow. 

Coparcener. 

Father. 

Guardian. 

Manager of Endowment. 
Manager of Joint Family. 
Widow. 

Will. 

Alienation—Co-parcener. 

- Alienation—Co-parcener—Berar. 

The law of tbe MitaksbAra is to be interpre* 
ted in Berar in the same manner as in Bombay 
and acoording to tbAt law a oo-parcener has 
power to sell his share in the jcint family 
property without the consent of bis oo-ownere. 
(Viscount Cave). Syed Kasim v. Jobawae 
Singh. 43 M.L.J. 676 = 31 M.L.T. 48 (P.G.) = 
16 L.W. 223 = 8 N.L.J. 209 = 18 N.L.R. 127 = 

21 A.L.J. 57-27 G.W.N. 179 = 
49 I.A. 358 (P.0,) =» 1922 P.C. 353 
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Alienation—Coparcener—Necessity — 


Charge cf murder—Money raised ter defence. 

Where a member of a joint Hindu family 
stood charged with murder and iu ordec to 
defend himself he raised funds by charging the 
family properties, the aiienation is justified by 
legal necessity. 26 M.L.J. 528 ; 34 A 4, Ref. 
Where a member of the joint family sues for a 
declaration that a charge created upon the 
family property should be declared null and 
void on the ground that it was created without 
legal necessity the plaintiff should give prima 
facie evidence before the creditor is called upon 
to give evidenoe with regard to the validity of 
hi8 dooument on which the claim is based. 
(Rafiqus and Piggott. JJ.) LALA RAM R*GOU- 
bir Lad v. Dip Narain Singh 45 A. 311 =* 
L R. 4 A. 380=9 0 & A L.R 349 = 
21 A.L J. 168 = 1923 A. 287. 


I 

I 


HINDU LAW—Alienation—Co parcener. 

- Alienation—Co-parcener — Consent of 

others. 

Joint family property cannot form the sub¬ 
ject of gift, eale or mortgage by one oo-parooner 
without tbo sanction, express or implied, of all 
the other co-paroeoers except during a '* season 
of distress.” I Knox, J.l THAKRR.1I v NANDA 
,AHIR. 53 l.C. 317 = 2 U P.L R. (All.) 120. 




- Alienation — Co-parcener—Necessity — 

Antecedent debt — Exorbitant rate of interest — 
Liability oi other members — Adult member r 
joining in execution—Presumttion of necessity / 
—Setting aside alienation—Equities. ^ 

Where an alienation of join6 family property 
is effected by the conoerted action of all the 
members of the joint family who had attained 
majority at the time a presumption arises in 
favour of suoh alienation having been made 
for real family necessity. Where the rate of 
interest specified in a mortgage is high and , 
there is, in addition, a provision for a penalty ij 
on non-payment of interest punctually, th9~' 1 
provision forcompound interest and the penalty 
might be regarded as improvident and therefore 
not binding on the minor members of the joint 
family. The existence of an antecedent debt 
of the father does not justify his alienating the 
whole of the family property at a sum consi¬ 
derably less than the market value. Wh3re in 
a suit by the eons to avoid an alienation, the 
debt was partly for bindiug necessity, the 
plffs. are bound to discharge the binding 
portion of the debt before obtaining possession 
of the property alienated. ( Piggott and TValsh, 
JJ.) Govind Dass v- Raai Charan Lonia. 

1923 A. 235. 

- Alienation—Co-parcener. 

An alienation by a oo-paroeuer would be 
justified if made either (1) in a season of dis¬ 
tress, (2) for the sake of the family, (3i pious 
purposes. (Mears, C J. and Ban«rji. J ) 
THAKURJI V. NANDA AHIR. 4* All. 550 = 

19 A.L J. 580 = 63 l.C. 846 = 

3 U P.L R (A.) 73. 

- Alienation -Co parcener — Alienation 

by one member to another member. 

Where joint family property is transferred 
by one member to another member, a suit by 
the latter against a holder of a decree against 
the transferor, for declaration that the property 
is not liable to attachment and sale is not 
maintainable. (Rafique and Stuart, JJ.) 
Ramchand v. Mathura ohand. 

60 l.C. 896 = 19 &.L.J 299. 


- Alienation — Cc-parcener—Consent of 

others 

Where one of two brothers in a Hindu 
family sells bis property and there is no evid¬ 
enoe of any quarrel between them there is a 
strong possibility that the other brother knew 
of the sale. (Richards, C.J. and Rafique, J.) 
Madho Ram v. Jaga Singh. 52 I u. 18 = 

1UPLR (H.C.) 7. 

- Alienation—Co-parcener-Setting aside 

—Right to. 

An alienation by one member of the joint 
family property purporting to be made on 
behalf of the family as a whole can be impeach¬ 
ed by the other members on the ground of 
want of authority, or absence of legal necessity 
or family benefit ; but a stranger to the family 
oannot impeaoh it, (Piggott and Walsh, JJ*) 
Bansari Das v. bheodarshan. 

45 I 0. 431 = 16 A.L.J. 334. 

- Alienation—Co-parcener — Disqualifi¬ 
cation-Leprosy - 

There is no principle of Hindu L»w under 
which a co-paroeoer who ooutraots leprosy is 
disqualified from dealing with his own property 
or share in the joiDt family property for a 
neoessary purpose. (Piqgott ana Walsh, JJ.) 
Man Singh t>. Gailli. 40 All. 77 = 

43 l.C. 62 = 15 A L J 860. 

- Alienation—Co-parcener — Agreement 

to sell. 

Agreement to sell by one brother with the 
oonseot and authority of the other is binding as 
against a subsequent purchaser from both. 
(Richards, C J. and Bannerji, J.) THAKUR 
Din v. Seetla Sahai. 23 I c 830 = 

12 A.L J 52. 

.- Alienation — Co-parcener — Rights of 

alienee — Partition. 

Where the other co-parceners consent to an 
alienation by one of them, then the alienation 
is binding on them and the mortgagee is entit¬ 
led to proaeed against the property even though 
subsequently in partition it fell to some one 
else’e share. 1 I.A. 106. Dist. (Ryvts and 
Piggott, JJ.) 8UNDAR Lad v. Bbu Lad. 

8fl All. 843 = 21 I C. 734 = 11 A.L.J. 916. 


Alienation—Co-parcener. 


A member of a joint family oannot alienate 
the joint family property or his share in it 
without the consent of the other oo-.parcsnera 
or without legal necessity. (Knox and Rafi¬ 
que, JJ.) Pbag Lad v. Rameshwab Dayad. 
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HINDU LAW—Alienation— Co-parcener. 

- Alienation Co-parcener—Contract of 


sale—Sp(cific periormance. 

It is not open to one of two brothers forming 
a joint Hindu family to eel 1 the property with¬ 
out the codsc o t of the other and an agreement 
to sell by him oannot be specifically enforoed. 
(Griffin, J.) Seetla Sahai v Thakur Din. 

20 1C. 247 = 11 A.L.J 490. 


A lienalion—Co-par :ener—Consent. 


HINDU LAW—Alienation—Co parcener. 

- Alienation—Co-parcener — Remedy of 

alienee—Partition suit. 

The remedy of the alienee from a oo-parcener 
is to sue for a general partition, in case the 
other oo parceners olaim their share of the 
alienated property ( Batchelor , C.J- and 
Kemp, J ) HANMANDA6 RaMDAYaLv. VALA- 
dhadas Shankard-s 43 Bom. 17 = 

46 l.C. 133=20 Bom. L.R. 412. 

- Alienation — Co-parcener—Rights of 


alienee— Setting aside, 

Alienee from co-parcener only gets a right to 
partition and not to possession before euoh 
partition. A sale by one oo-paroener even of 
bis share can be set aside by bis co-parceners 
if the sale is without consideration as it is void 
altogether. (Scott, C J. and Beaton, J.) 
Naro Gopal Kulkarini v PARAGOWDA 
BASAGOWDA. 41 Bom. 347 = 39 l.C. 23 = 

19 Bom. L.R 69. 


A lienation— Co-par cener—Mortgage — 


One member oannot mortgage even his share 
of family property without the consent of others 
in United Provinces. ( Richards , C.J. and 
Bannerji, J.) BUDHUSING v. Kawalnuin. 

19 1.0. 430. 

- Alienation—Co-parcener, 

Per Raramat Hussain, J. :—A transfer by 
seme only of the members of a joint Hindu 
Mitakshara family is void. 16 All. 339. Ref. 

(liaramat Hussain and Chamier, JJ.) Baran 
Deo Rai v. RUP Narain. 11 I C. 651 (AH.) 

- Alienation — Coparcener — Legal 

necessity. / 

Jf a member of a joint family mortgages 
a property to one and sells the same to another 
the vendee is entitled to question the mortgage 
for want of legal necessity. (Richards, C J., 

JDanerjee and Chamier, J J.) Muhammad 
Muzamilullah Khan v. Mithulal. 

33 All 783 = 11 1 0. 220 = 8 A L.J, 901. 

- Alienation—Co parcener—Liability of 

ethers. 

Alienation of a joint family property by a 
co-parcener in whose name the property stands 
must be presumed to be efleoted by him on 

behalf of the joint family and as binding on himself possesses and therefore no member of a 
the oo parcenary. (Richards and Tudball, JJ.) 

Chandra Deomisser v. Habpal bingh. 

9 l.C. 293. 

- Alienation—Co parcener. 

Where the added members bad properly 
and wisely deoided to get rid of property which 
was in a ruinous condition so as to be a burden 
to the family and which was ordored by the 
Municipality to be pulled down the transac¬ 
tion binds the minor oo-paroeners. 

Shah, J. —Benefit to the family may under 
oertam oiroumstances mean a necessity tor 
a transaction. (Sha 1 ' and Fawcett, JJ.) 

Nagindas v. Mahomed Yusuf. 

64 l.C 923 = 23 Bom. L.R. 1094. 


Suit on—Other members, if parties—Partition, 

Where a creditor of a cc-paroener's 9bare 
sues to establish bis mortgage, the other 
members of the family are not necessary , 
parties and before executing bis decree and ^ 
purchasing his share he oannot a^fe for partition 
in the same suit. ( Davar, J.) Lalchand v. 
BALKRISHNA. 21 l.C. 689 = 

13 Bom. L R. 944, Note. 


- Alienation— Coparcener. 

No owner of property is competent to 
J convey to a person a higher right than what he 

a I I Afinnn" AC rl ♦ V-% a * A f a w a a *>> Una «-» f n 


joint family can, by alienation of bis interest, 
prejudice the rights of any other member. 
(Mookerjee and Buckland, JJ.) JOGOBUNDU 
v. RAJENDRA. 66 l.C. 121 = 34 C.L J. 29. 


- Alienation—Co-parcener—Contract for 

sale—Specific performance. 

Where a co parcener has contracted to sell a 

_ share of the joint family property to plaintiff 

Per [ representing be had authority to do bo, epeoifio 
ider^l performance may be decreed against him if the 
share allotted to him would suffice to fulfil the 
oontraofc. (Mookerjee and Walmslty, JJ.) 
SHAM A CHARAN KOTAIi v. KUMED DASI, 

42 l.C. 378 = 27 C.L.J. 611. 


- Alienation—Co parcener — Rights of 

alienee. 

In Bombay the Bale of a oo-paroener’s share 
is not invalid though the share is described in 
the deed as the whole property. The pur¬ 
chaser, however, cannot get joint poBseaBion 
but he may demand partition. Ho oan how¬ 
ever obtain a direction that he be left to recover | 
the in'erest of the vendor in the particular 
property by a separate suit for partition in 
wbiob all co-parooners and all family properties 
should be joined. (Heaton and Hayward, JJ.) 
PANDU V. GOMA RAMAJI. 43 Bora. 472 = 

60 1.0. 769 = 21 Bom, L.R. 213. 


- Alienation — Co-parcener — Rights of 

alienee—Purchaser's riqht to joint possession— 
Transfer of Property Act , S. 44. 

A stranger purchaser of the share of an 
undivided Hindu co parcener cannct claim to 
be put in joint possession of the family 
dwelling-bonee. He can either ask for delivery 
of possession of what he acquired by purchase, 
by partition in execution proceedings or bring 
a separate suit (or partition ( Mookerjee and 
Roe, JJ ) Gbija Kanta Chakarbutty v. 

MOHIN CHANDRA ACHABJEE. 

20 C.W.N. 675 = 30 l.C, 294 = 23 0.L J. 567, 


s 
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- Alienation—Co-parcener—Contract to 

sell—Suit for specific performance . 

Id Bengal specific performance of a contraot 
to sell by a co-parcener caauot be enforced 
because do co-parcener has any interest in the 
property which he can transfer and so he is 
inoapable of performing it. (Fletcher and 

Chatterjee, 33.) Janaki Nath Singh Roy 
v. Jamini Kanta Singh Roy. 22 I C 612 . 

-- Alienation —Co parcener— Agreement 

to sell or lease share —Specific performance. 

A member of a Mitakshara joint family is 
not entitled to any specific property and cannot 
make a valid alienation of it. An agreement 
by him to sell or lease bis share is not specific¬ 
ally enforceable. If the manager contracts 
on behalf of himself and the other oo-patoener 
to sell the entire property without necessity, 
the vendee will bo entitled only to damages 
and not to speoifio performance. ( Jenkins , 
C.J. and Mookerjee, 3.) 8HAIKA ABDUL RAH¬ 
MAN V. JADUNANDAN 8INGH JHA. 

21 I 0. 523=18 0.L J. 314. 


- Alienation—Co parcener—Rights of 

purchaser. 

Where a Hindu, governed by the Mitakshara 

alienates hie share of the family property toe 
no necessity or benefit of the family, there 
would remain nothing in the hands of the 
transferee after his death, for his surviving oo- 
paroeners are entitled to his share by survivor¬ 
ship. (Barrington and Carnduff. JJ.) Jagar- 
NATH MlSSIR V. 8HAMA TANDBY. 

18 I.G. 819. 

__ Alienation—Co parcener — Agreement 

for sale— Specific performance. 

Speoifio performance of a oontraot to sell 
joint family property by the co-parcenera 
oannot be enforced against all or some of them 
as they have no definite share to convey before 
partition. The remedy of the vendee is to sue 
for damages. (1895) 1 Q.B. 683. Foil. (D. 
Chatterjee, 3.) Jadhu NANDAN Singh a. 
ABDUL RAHAMAN. 11 1 0.892 = 

16G.W.N 93. 


Alienation— Co-parcener. 


An alienation whioh is not made by one of 
the co-paroeners of a joint Hindu family for 
family neoeseity is liable to annulment in its 
entirety. (Le-Rossignol and Wilberforce, 33) 
MUNSHI LAL V. 80HAN LAL. 

06 1.0. 881 = 3 Lab. L J 137. 


_ -Alienation—Co-parcener— Rights of 

alienee—Subsequent partition—Effect. 

Where partition takes place after the mort¬ 
gage of his shares by the oo-paroener, the 
mortgagee should proceed only against chose 
items whioh fell to the mortgagor on partition. 
(Chevie and Le-Rossignol, JJ.i PRBM SHAH v. 
KABIN CHAND. 43 P L.R 1916 = 

30 I.C. 31 = 128 P W.R. 1915. 


- Alienation—Co parcener—Will — Vali¬ 
dity of. ■ ' 

Will by a co-parcener of his share of the 
joint family property in favour of distant 
collateral is valid. ( Shah Din and Chevis, 33,) 
SHAM LAL V. CHHAJJU MAL. 

31 P W.R. 1918 = 19 I C. 31 = 

76 P L R. 1913. 

- Alienation—Co-parcener — Hoconsent 

of others —Sutf for cancellation of alienation 
— Valuation. 

In a suit by one member of a joint family 
for the cancellation of a mortgage exeouted by 
another without his consent, the value of the 
suit is the mortgage money payable and not 
the share mortgaged. In Madras aud Bombay, 
an alienation by one member of a joint Hindu 
family, without the oonsent of the other 
members is valid to the extent of the alienor’s 
share ; but in Bengal. Punjab, and United 
Provinoes, unless such an alienation is for the 
benefit of the family it will net bind the other 
members and it may be annulled at their 
instance. (Ratligan, J.) PI ARE LAL v RAM 
CHAND. 21 P.R. 1912 = 11 I.C 443 = 

112 P W R. 1911. 

- Alienation — Co-parcener — Alienee's 

rights—Suit by surviving member lor recovery 
of property alienated—Allotment of property 
alienated to vendee —Conditions — 3lesne profits 
— Plaintiff's right to—Manager — Sale by — 
Voidable and not void. 

Anjalienee from an undivided oo-paroener has 
a right to sue for the partition of the family 
property and to recover his alienor’s share, in 
the oase of a sale of an undivided share, that 
shire, and in the oase of a sale of a speoifio 
item of property, an equitable right to have that 
property assigned, if possible, to his alienor’s 
share. The share of the alienor whioh passes 
to the alienee is the share to which the former 
was entitled at the date of alienation. 

In a suit by a co-parcener for the recovery 
of the property alienated by another co- 
paroener or for partition, the alienee is 
entitled to olaim partition, if it can conveni¬ 
ently be done. In a suit by a grandsoD to re¬ 
cover possession of properties 9old by his deceas¬ 
ed grandfather, the Court below held that the 
sale was not for neoessity and gave a decree to 
the plaintiff for a division of the property into 
two parts and for reoovery by plaintiff of one- 
half with mesne profits from the date of sale. 

On appeal by the alienee it appeared that the 
plaintiff was the only surviving member of the 
family, and that, at the date of the sale, the 
grandfather was entitled,as and for his share, to 
property at least equal in value to the property 
sold and that there would be no inconveni¬ 
ence in allotting entire property to the alienee. 
Held, that the alienee was entitled to retain the 
whole of the suit property tha6 the plaintifl’9 
suit should have been dismissed, and that the 
plaintiff was not therefore entitled to any 
mesne profits. Held further t-hat, the sale being 
by a manager the plaintifl would in no event 
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have been entitled to mesne profits oefore the 
date of plaint. ( Phillips and Venkalasubba 
Bao, JJ.) Ramaswami aiyar v. Venkata- 
BAMA AIYAR. 46 Mad. 815 = 

43 M L J. 203=18 L.W 188 = 
(1923) M.W N. 786=1924 Mad 81. 

- Alienation — Co-parcener — Rights of 

alienee—Allotment of whole of alienated pro¬ 
perty to purchaser in — Conditions — Sale by 
member on his own behalf and on behalf of . 
other members—Sale not in interests of lamily 
—Security bond taken by purchaser from vendor 
to indemnify former against loss due to claim 
by other members—Effect. 

A purohaeer from a member of a Joint Hindu 
family of property which that member haa no 
«ight to sell, it being the joint property, oan 
enforce the sale only by a partition of the 
entire family property ; and if. in such parti¬ 
tion, the properly sold oan, with due regard to 
the intereBte of the other sharers to the debts 
dne by the family, and to an equitable alloca¬ 
tion of the various items of family property to 
shares of the several oo-paroenera, be wholly 
allotted to the vendor’s share, the puroh.aser 
will be entitled to the whole property wbioh 
the vendor profesEei to oonvey to him. Whether 
the alienee in suoh cases oan get tbo property 
does not depend upon whether a suit is first 
brought by him for a partition of the whole 
joint property or by the other oc-paroeners for 
a partition of a part. Tbe deoision in 40 C. 
966 ! 25 M.L J. 512 (P.C.) is authority for the 
position that even in a suit by the other oc- 
paroener for a share of tbo alienated property, 
it would be open to the Court on the applica¬ 
tion of the alienee to deoree a general partition 
in whioh the prinoiple of equity mentioned 
above should be applied. The p rin si pie of 
equity applies equally to cases in whioh the 
alienor purports to sell the property on behalf 
of himself and of tbe othor co-parceners and to 
those in which he purports to sell the property 
as his own. It applies whether or not the sale 
was a proper alienation in the interests of tbo 
joint family. The purchaser is not to be deprived 
of this equity merely beoause, at the time of 
the sale, he took from the vendor a neourity 
bond (in the form of a oharge on other joint 
family property) by whioh the vendor give him 
an indemnity against the lose that might arise 
by any olaim of the veodor’e minor son. 

( 8ehwabe , C J. and Wallace, J.) DAVUD Beevi 
AMMAL V. Rama KRISHNA A IYER 

44 M L.J. 809-17 L W. 332 = 
(1923) M.W N. 202 = 32 M L.T H 0.) 263 = 

1923 Mad 4S7. 

— - Alienation — Co-parcener—Share of, in 

ap ecific items of family property attachable . 

There oan be no attachment of a co-paroe- 
ner’s share in each item of joint family 
property but only of h ; s undivided share in the 
whole of the joint family properties. ( Oldfield 
and Bakewell. JJ.< Jaganathan 8ubbiah 
v . Venkata subbiah. 53 I.C. 336 = 

10 L.W. 419. 


HINDU LAW—Alienation—Co-parcener. 

- Alienation—Co-parcener—Validity of 

— Madras, 

According to the Mitakshara Law in the 
Presidency of Madras, a mortgage by a co- 
paroener of his share of the joint family proper¬ 
ties is valid though not supported by family or 
other neoessity. 35 Mad 47, Foil. ; 39 All. 600. 
Diet; 40 I A. 171, Foil. (Phillips and Krishnan, 
JJ.) BOGISETTI AKKA NaGAMA v PANGA- 

namma Krishna Rao 10 L W. i33 = 

82 1 C 716 = (1919j M W.N. 336. 

——Alienatien—Co-parcener-G if t—Consi¬ 
deration of mamage. 

In the Madras Presidency it is competent to 
a co-parcener to alieuate his share in the whole 
of the family property or in any particular item 
of it, for valuable consideration but he oannot 
make a valid gift of his share. This power of 
the co-parceuer to alieuate his share foe consi¬ 
deration is not confined to sales or mortgages, 
but includes every kind of alienation for valu¬ 
able consideration. Wbere a ooparcener 
settles property on the bridegroom eleot in 
consideration of the latter marrying the co-par- 
oener’s foster-daughter, the alienation is sup¬ 
ported by consideration and is enforceable 
against the oo-paroener’s 6hare in the family 
properties. ( Abdur Rahim and Olaheld , JJ ) 
Nanjunda SamiChetty V. KaNAGARAJU. 

42 Mad. 194-49 1 C. £66 = 36 M L J 242 = 
26 ML T. 374 = 11919) M W.N 139 = 

9 L.W. 132. 

- Alienation—Co-parcener — Gift. 

By Hindu Law a member of a joint Hindu 
family oannot make a gift of his share to another 
member. (Ayling and Seshagin Aiyer, JJ.) 
Kavebamma v. Vishnu Kankullayya. 

49 I.C. 263. 

- Alienation — Co-parcener — Decree 

against some co-parceners—Execution sale — 
Rights of other co-parceners .« 

A collective deoree obtained against some of 
the oo-parcenere in a joint family on a sham 
transaction is binding on those oo-paroeners 
themselves but not the others. If the joint 
family property is sold in ezeoution of the 
deoree the other oo-paroeners oan sue for the 
recovery of their shares only. In euoh a suit a 
deoree for partition oan be made without driv¬ 
ing the purchasers to a fresh suit. (Spencer and 
Krishnan, JJ.) NaDHAMUNI IYER V APPU 
ODAYAN. 48 1 0.799. 

- Alienation—Co-parcener—Contract to 

sell—Rights of alienee. 

In a suit tor specific performance of oontraot 
to sell his share in certain joint family proper¬ 
ties by ono member, the other members are not 
proper parties. If however there had been 
partition and of fraudulent design against tbe 
alienee be proved then the other membors may 
be propor partier. Right to sue for partition 
arises only alter tbe legal title ie transferred. 
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(TPaRts, O.J., Abdur Rahim and Srinivasa 
Aiyanqar JJ.) T. RUNGAYYA RKDDI v. 
8UBBBAMANYA AIYAB. 40 Mad 363 = 

32ML J 573 =3 L W. 797 = 40 I C 429 = 

21 M L.T. 383 (F.B,). 

- Alienation — Co-parcener—Gift. 

Gift by a co-parcener of his undivided 
share is unenforceable. (Abdur Rahim and 
Oldfield, JJ.) AYAVIER v SUBRAMANIA 
AIYAB. 82M.LJ 439 = 40 I G 209 = 

6 L.W. 22. | 

- -Alienation—Co parcener—Effect of. 

An alienation by a member of a joint Hindu 
family does not disturb the joint status. 

' Abdur Rahim, 0.0 J. and Seshagiri Aiyar, J.) 
Venkatarao v. Tulja Ram Rao. 

(1917; M.W.N 30 = 38 I.C 270 = 5 L.W 482. 

- Alienation — Coparcener—Rights of 

alienee. 

A purchaser of an undivided share of a 
member ol a joint Hindu family does not 
become a tenant-in-oommon with the other 
members of the family. (Abdul Rahim, 
Seshagiri Iyer and Phillips, JJ.) BALABHADRA 
PATRO V, KHETRADOSS. 31 M.L J 273 = 

4 L W 99 = 37 l.C. 168 = (1917> M.W.N. 149. 

- Alienation — Coparcener — What 

passes. 

Where a man has a double capaoity and 
deals in only one oapaoity be must be deemed 
to have parted with interest vested in an 
undisolosed capaoity as well. 42 Oal. 56. Foil. 

An alienee from a co parcener is not entitled to 
joint possession with the other co-parceners. 
His right is to obtain by partition the share to 
whioh bis alienor was entitled. 89 Mad. 205 ; 

38 Mad. 684, Foil. ; 5 Oal. 148 ! 10 Cal. 626, 
Ref. (Seshagiri Aiyar and Phillips, JJ.) 
AUDIMULA MUDAUI V ALAMEUAMMAL. 

(1916) 2 M W.N. 119 = 36 I.C 369 = 

4 L W. 126. 

- ‘■Alienaliort — Co parcener — Sale of— 

Whole interest in the joint family — Proof—No 
disruption of status. 

Per Moore, J. (Sadasiva Iyer , J. Contra .)— 
When a father alienatas his share in the whole 
of the family properties, he continues to be a 
member of the joint family even with sens 
subsequently born, but the latter can claim no 
share, no property being in exietenoe at the 
dates of their birth. 22 I C 555 ; 25 I O. 585 ; 

34 Oal. 372. Appr (Sadasiva Aiyar and Moore , 
JJ.) SOUNDRARAJAN V SAR^VANA PlLUAI. 

34 1C, 794 = 30 M.L.J. 592. 

- Alienation — Co-parcener — Agreement 

to sell—Specific performance. 

Specific performance of a contriot entered 
into by one deoeased member oan be enforoed 
against surviving members. (Coutls-Tro'.ter and 
Seshagiri Aiyar, JJ.) NOCHaT KIZHaKKE 
MADaTHIL VENKATESHWARA IYER V. 
KAIiLORE ADI ILLATH RAMAN NAMBUDRI. 

3 L.W. 433 = 33 1.0. 696 = 19 M.L.T. 329. 


HINDU LAW—Alienation -Co-parcener. 

- Alienation — Co-parcener — Specific 

property— Rights of alienee m suit. 

If, in a partition of the family property, the 
alienated property, oould have been allotted to 
the alienor without injustice to the other 
oo-parceners, the alienee of specific properties 
from a oo-paroener, oan be given possession of^ 
the properties purchased by him and the 
alienor should be muloted to that extent of his 
share. (Sankaran Nair and Tyabji, JJ.) 
Bench ur am a Naidu v. annapubni ammad. 

30 I.C. 79. 

- Alienation—Co parcener. 

A oo-parcener cannot alienate any specific 
property belonging to the joint family so as to 
entitle the alienee to that property. All that 
the alienee gets is to intervene in a partition 
suit and see the equities are so adjusted that 
the properties alienated fall to the share of the J 
alienor. (Sankaran Nair and Spencer, JJ.) 
DUVUR 8UBBA REDDI v. Kakuturu Ven- 
katarama Reddi. 38 Mad. 1187=* 

26 I.C. 983 = 16 M L T 370. 

- Alienation — Co-pircener — Rights of 

alienee—Mesne profits . 

An alienee from a oo-paroener of his undivi¬ 
ded share in the joint family property does not 
obtain a vested interest in the properties pur¬ 
chased by him and oannot olaim past mesne 
profits from the other members of the family 
from the date of purohase to the date of suit. 
His remedy is a suit for partition. 28 Bom. 
201; 25 Mad. 690 ; 35 Mad. 47 ; 23 M.L.J. 64, 
Diet ; 26 M.L.J. 576, Foil ; 6 Cal. 148, P.C.; 10 / 
Cal. 626 (P.0.) and 40 Cal. 966 (P.C.), Ref. ^ 

( Wallis , C.J. and Kumaraswamy Sasiri, J.) 
Maharaja of Bobbili v. Venkatarama- 
nujulu Naidu. 39 Mad 263 = 

16 M.L.T. 181 = 23 I.C. 989 = 27 M.L J 409. 

- ’Alienation—Co-parcener — Transferee 

from—Adverse possession. 

A transferee from a Hindu co-paroener of his 
interest oannot olaim adverse possession / 
against the other members of the family.'' 
(Ayling and Tyabji, JJ.) MUTHU KRISHNA 
IYENGAR V. SANKARA NABAYaNA IYER. 

16 M L.T. 196=1 L W 699 = 
(1914, M.W.N. 708 = 29 I.C. 573 = 

27 M L.J. 600. 

[This view is open to question J 

- Alienation—Co-parcener — Rights of 

alienee—Usufructuary mortgage by one co-par¬ 
cener—Rights of mortgagee. 

A usufructuary mortgagee from ODeco parce¬ 
ner is entitled to a decree for joint possession 
along with the others. Per Napier , J :— He is 
not entitled to a decree for joint possession. ' 
Ha is only entitled to a declaratory deoree and •> 
be must work out his rights by a partition snit. 
(Oldfield and Napier. JJ ) KOTA Balabhadba 
Patbo v. khetba Doss. 23 I c 401 = 

16 M L.T. 229. 

[Sea On Appeal 31 M L.J. 273 = 

36 I.G. 801 = 4 L.W. 99,] 



866 


865 CIVIL DIGEST, 1911 — 1923. 


£I1NDU LAW—Alienation—Co-parcener, 

- Alienation — Co parcener—Rights of 

alienee. 

If the alienation is not binding on the 
family the alienee acquiree the interest, of the > 
alienor at the date of the alienation without 
any iDoreaee or decrease by subsequent changes 
in the joint family. 36 Mad. 46. Ref. i Wallis, 
J.) Bitaram Naidu t> Bal*krishna Naidu. 

26 M.L.J. 604 = 22 I.C 633 = 18 M L.T 78. 

- Alienation — Co-parce).er — Effect — 

Division tn status. 

An alienee from a co parcener of some 
items of the family property has no right to 
sue for partition and allotment to him of his 
share of those items irrespeotive of the rights 
of others. 20 Cal 533 ; 24 All. 483 ; 28 Bom. 
201 ; 11 B H.O.B. 72 Appr. Nor has he a 
right to possession or the etatus of a tenant-in- 
common though he might have obtained 
symbolical possession in execution of a deoree 
against one oo-parcener. 5 Cal. 148 ; 10 Cal. 
626 Foil. A transferee gets only an equity i,e., 
right to partition and the transferor remains a 
member of the family until partition is effected. 
The alienee may sue for general partition. 34 
Mad. 269 Appl. (Sankaran Nair and 
Baketvell, JJ.) Nanjaya Mudali v. 
SHANMUOA MUDALI. 38 Mad. 684 = 

26HLJ 576=15 BA.L.T. 186 = 
22 1.0. 898 = f 1914) M.W.N. 336. 

- Alienation — Co-parcener — Partial 

necessity. 

Where one oo-paroener sues to 6et aside a 
sale made by another and it is found that part 
only of the consideration money was binding 
on the family he can reoover his share on 
payment of his share of that part of the 
purchase money. (Sadasiva Aipar and 
Spencer, JJ.) Bubbaiya MudaLiar v. 
THULABI MUDALIAR 14 M L T. 337 = 

1 L.W 8B = 22 1 0 44 = 
(1914; M W.N. 16. 

- Alienation — Coparcener — Setting 

aside—Binding nature of—Part of considera¬ 
tion—Nature of decree to be passed in suifs by 
other members. 

In oases where an undivided member of a 
joint Bindu family sells oertain anoestral 
property for a consideration of whioh a certain 
portion is held to be binding on the family, the i 
momber who seeks to have the sale deolaredj 
not valid and binding oannot get a deoreo for 
reoovery of his share, unless he pays bis share 
of that portion of ooneideration held binding 
on the family. The prinoiple is that consi¬ 
deration for the sale must be distributed over 
the shares of the members in proportion. 80 
Mad. 89 Not foil. (8undara Aipar and 
Sadasiva Aipar, JJ.) Vadivalam Pillai v. 
NATEBAM PILLaY. 87 Mad. 439 = 

12MLT 192 = 23 M L J. 296 = 
16 1.0. 838 = (1912) M W.N. 831. 

—;- Alienation — Co-parcener — Right of 

alienee—Joint possession. 

Vol. Ill—65 
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Alienee of tbo ebare of a co-parcener could 
not be granted joint poesesBicn nor cr uld a 
^hare be awardid tc bim. lie must 1 ring a 
tuit for general partition. (Sui.dara Aipar ana 
Sadasva Aipar, JJ.) Narayana Bwami 
Naidu v. Tbii.umalasetti bubbayya. 

24 M L.J. 79 = 16 1 0. 698 = (1913) M W N. £6. 

- Alienation— Co-par cerer — Effect of — 

Severance in status. 

On alienation ty a cc-parcerer of his share 
in the family prcperty the joint teDBDcy is put 
an end to and the co-parceners become tenants- 
m-oommon. 36 Mad. 47 Ref Qiare.— Whether 
the transferor co parcener tabes by survivorship 
or inheritance the 6bare of another cc-parcener 
who dies subsequent to alienation. (20 Mad. 
690, 717, Ref.) (Benson and Miller, JJ ) SRI- 
NIV A 8 A SUNDARA THATI3A CHAR1AR V. 
KRISHNASWAMY IlENGAR. 

(1912; M.W.N. 879=19 I.C. 364 = 

11 M L.T. 312. 

[This is not good law. 

See 39 Mad. 269 = 23 I 0. 889 F.B ] 

- Alienation—Co-parcener— Effect of — 

Partition. 

Where a oo-parconer alienatee his share in 
the family property the joint family ownership 
becomes severed to the extent of the share of 
the alienating member. But it does not affect 
the joint ownership of all the members includ¬ 
ing also the transfer or with respect to the other 
properties The alienee acquires the share of 
his alieuor as it stood at the date of the 
alienation. (Benson and Sundara Axyar, JJ.) 
Bubba Row v. ananthanarayana Iyer. 

23 M.L.J. 64 = 14 I.C. 324=11 M.L.T. 393. 

- Alienation — Co parcener — Right of 

alinee —Bona fide purchaser. 

The equitable lion whioh a transferee from a 
oo-paroener has over bis transferor’s undivided 
share, oaunot be enforced against bona fide 
purchasers tor value without notice of the 
undivided interest. 16 All. 339 P.G. 18 Cal. 167 
P.C. Ref. (Sundara Iper and Spencer, JJ.) 
VENKATESA IYENGAR V. KOMALA AMMAL. 

(1912; M.W.N. 68=11 M.L.T. 84 = 
13. I.C. 468 = 22 M.L.J. 212. 

- Alienation — Coparcener — Alienee’s 

rights — Share. 

Per Sundara Aipar, J. : —An alienee from a 
oo-paroener obtains title to the alienor’s share 
in the property alienated as it was on the date 
of alienation. (Abdur Rahim and Sundara 
Iper, JJ.) DOBAISAWMI 8ERUMADAN v. 
NaNDISAWMI 8ELUVAN. 10 M L T 418 = 
(1911) 2 M.W.N. 490= 12 I.C 698 = 

21 M.L.J. 1041. 

[On appeal 21 1.0. 410 = 38 Mad. 118 ], 

- Alienation—Co parcener — Rights of 

alienee—After-born son. 

The mortgagee from a Hindu oo-parcener 
oan proceed agaiDst the share of a son subse¬ 
quently born in the family. An alienee of the 
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interest ol an undivided oo parcener tabes the 
co-parcener's interest as it stood oa the date of 
alienation and is not affeofced by subsequent 
births in the family. 14 Mad. 40S not apor. ; 25 
Mad. 690 ; 10 Gal. 626 (P C ), 5 Oal. 148 ; Ref. 
(White, G.J., Benson, Minro and Sankaran 
Niir, JJ ) CeiNNU PILLM v. KALTMUTHU 
OHETTI. 89 Mad 47 = 21 M L.J 243 = 

(1911) 1 M W N. 233 = 9 1C 9P6 = 

9 M L.T 389 (F.B ). 

-Alienation —Co parcener— Alt ichmenl 

—Effect of death, 

The death of the member does not aSaot the 
rights of the oreditor who ha9 attaohed the 
share of the deoeased in his life-time. (White, 
C.J. and Ayling J). MURUGAIYA Mudaliar 
V. AYYADORAI MUDALIAR. 9 I C 286 = 

9 M L.T. 96. 

- Alienation — Co-parcener—Gift by— 

Void, 

A gift even of his own share by an undivided 
oo-paroener is invalid. (Baker, J C.) MULLA 
FAIZ ALI v. Mt. Harkuar. 1923 Nag, 334. 

— - A lienation-Co-parcsner. 

Per Dhobley, A J.C ,—Alienation for value by 
oo-paroener is valid in C.P. and Berar to the 
extent of oo-paroener's interest thouch not for 
legal neoes6itv. (Kotwal, Dhobley and Prideaux 
A.J.Os.) Dhadabai v. Narayan. 

9 N.L.J. 73 = 1921 Nag. 28. 

- Alienation — Co-parcener —Execution 

sale of undivided share in ancestral property — 
Bights of execution purchaser. 

An execution purchaser of an undivided 
share in anoeetral property is not entitled to 
sue for profits aaoruing therefrom without first 
bringing a suit for partition of the sharo pur¬ 
chased as the auotion sale will not effeot a 
division of the ancestral property. (A/acnair, 
A.J.O.) 8IDH Gopal v, Hari Lal. 

99 1.0. 428. 

— - Alienation—Co-parciner—Right of. 

In Central Provinces, an alienation by a 
oo-paroener is valid to the extent of the 
alienor's own interest io the property. 

(Kolval, A J.C.) Seth Kisan Lal v. Nathu. 

56 I.C. 41 = 16 N.L.R. 131 

- Alienation— Co-parcensr — Right of 

transferee—Central Provinces. 

The equity to enforoe a partition in favour of 
a bona fide transferee for value is recognised in 
Central Provinces in the case of an alienation 
by oo-paroenor of his share in the joint family 
property. (Findlpy, A.J.O.) NaNHUSAC v. 
GANPATI. 53 I.C. 231. 

- Alienation -Co-parcener —Mortgage of 

share • yAdt I Mb Zjm 

T A co paroener can mortgage his own 3bace of 
the family property without any 9uch necessity 


HINDU LAW—Alienation—Co-parcener. 



as is binding od all the other oo-paroeners. 5 
Cal. 148. P.C.; 5 Bom. 48. P C ; 16 All. 339. 
P.C.; 39 All. 437. P.C. ; 39 AH. 500, P.C., 18 
Cal. 157. P.C., Ref. (Batten, A.J.O.) Beari 
Lal v. Hukumchand. 46 I.C. 754. 


- Alienation—Co-parcener— Sale or gift 

of a member's share. 

Under the law of the Mitakshara joint 
family property owned by the members of the 
family as oo parceners oannot be tbo eubjeot of 
a gift, 9ale or mortgage by one oo-paroener^ 
exoept with the consent, express or implied of 
all the oparoeners. ADy deed of gift, sale or 
mortgage granted by ODe oo-paroener on bis 
own acoouut of or over the joint property is 
invalid and the estate is wholly unafieoted by 
it and it entirely stands free of it. 20 All. 437. 
Ref. ( Drake Brockman. J O ) RAO VlNAYAK 
v. Laxman. 44 I.C 91 = 14 N L.R 56 

- Alienation — Co-parcener — Alienee’s 

right to mesne profits. 

In a suit by an alienee from a oo-paroener J 
for partition, he is not entitled to past mesne 
profits (Mitlra, A J.O.) AMRITBAO v. 
GOYlND. 21 I.C, 590=9 N.L.R. 148 

- Alienation — Coparcener — Central 

Pr evinces. 

In Central Provinces one oc-paroener, may 
at any time alienate for value, bis Bhare of the 
ancestral undivided estate by private arrange¬ 
ment. [Drake Brockman. J C.) HIRA RAM 
r. UDHE Ram. 19 I.C. 861 = 9 N.L.R. 74. 

- Alienation—Coparcener — Rights of 

parcener and his transferee. 

A parcener in a joint Hindu family, oan only 
olaim by partition a aevereoce of hi9 own 
share, and cannot oompel the other parceners 
to make a partition inter se. He oan, if 
exoluded from the enjoyment of the family 
properties claim a restoration to joint posses -J 
sion without suing for partition. But a 
purchaser from a parcener of his share in a 
specific property cannot get joint possession of 
the part purchased but mus6 sue for partition 
of the whole estate. (Stanyon, A. J.C.) MOHAN 
Lal v. Tekchand. 16 I 0. 826 = 

9 N L R. 18. 

- Alienation—Co parcener—Consent of 

other members, 

A sale effeoied by a member of a joint Hindu 
family is not necessarily void, but only void¬ 
able, if an objection was taken to it by the 
other members of the joint family; similarly a 
gift by a member with the oonseni of the other 
members of the family is valid. (Kanhaiya 
Lal, J.C.) MAHABIR Pande v. Mathura 
Prasad. 9 O & A. L.R 822 = 1921 Oudh 138. 

- Alienat ion — Co-parcener—Nccest ity — 

Recitals—Effect. 

One member of a Hindu family exeouted a 
mortgage. Its reoitals do not form by them¬ 
selves evidence that the deed was executed for 
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legal necessity but there mu3t be independent 
evidence thereto. ( Syed Wazir Hasan, A.J C.) 
Ram Nath v. Ram Harakh. 10 0.LJ. 245; 

9 0. & A.L R. 897= 1924 Oudh. 49. 

— —- Alienation— Co-parceners— Mortgage 

by members—Legal necessity—Personal decree. 

Where a mortgage is executed by eome 
members of a joint family but the creditor 
seeks to enforce the mortgage debt againet the 
mortgagor personally and net against tbe 
mortgaged property, the question of ueoessity 
does not arise, in the absence of fraud, undue 
influence or other circumstances which would 
invalidate the contraot. The defendants who 
entered into the oovenant are clearly personally 
liable and the other defendants are only liable 
to the extent of the assets of the executants 
who are dead which have come into their 
hands. A personal decree could be passed 
against the eons and grandsons of the deoeased 
exeoutante who had been impleaded on tbe 
ground of pious obligation. 41 A. 57 1 ; 19 O. C. ' 
169 : 39 A 437, Rel. (Daniels and Lyle, A .J.C ) 
Mahraj Pbag Din v. Bhagwati Bahai. 

66 I.C. f 87 = 8 0 L J. 418. 

— - — Alienation—Co parceners— Alienation 

ty some of their share—Subsiquent donee from 
nil the co parceners-Rights of. 

Two out of four oousins who formed a joint 
family, eold to R. a certain area of reveuuc 
paying land belonging to tbe joint family for 
Ra. 800. Subsequently after tbe death of ooe 
of the four oousiDS, the remaining oousine. 
forming the joint family, made a gift of the 
entire property in a certain mahal to G. 
Thereupon G aloDg with other co-sharers cf 
the village sued R for the possession of the 
area of land sold to him by the two oousins on 
the basis that the transfer of joint Hindu 
family property by some members of ihe join*, 
family only wae invalid. Held, that G can get 
up the invalidity of the sale in favour of R and 
that no oonditiou oould be imposed on (he , 
plaintiffs to repay the sale prioe to R before 
obtaining possession. (Dalai and Wazir 
Hasan, A.J.Os.) Raobubar Pande v. Gokul 
Pbabad. 63 1.0. 107 (2) = 24 0 C. 307. 

- Alienation — Co parcener — Rights of 

other members—Mortgage. 

A mortgage of joint family property by one 
member of the joiut family is voidable and not 
void by the oibers whose rights are invaded. 

A mortgagee brought a simple money suit oo 
the dismissal of bis previoua suit for foreoloaurA. 
on the ground that tbe mortgaged property is 
anoeetral joint family property. Held, that! 
the mortgagee oould obtain relief under B. 65, 
Oontraot Act even in the absence of a personal 
oovenant in the bond. Tbe siid oontraot, 
having become void in tbe de'erci raided by 
the sod 8 , the consideration failed from tbe date 
of the defence io the foreclosure emit and tbe 
suit wa 9 barroi as limitation began to run from 
the date of the dforee. ( Lindsay . J.C ) 

Bhambu t>. Nand Kumar. 98 I c. 003 = 

23 0 C 281. 


- Alienation—Co-parcener — Rights of 

alienee. 

An alienation by a cc-paroener without the 
consent of all the ether co-paroeners is wholly 
invalid and tbe estate is wholly uaafleoted. 39 
All. 437 ; 44 I.C. 51, Rel. Bilenoe on tbe part of 
co parceners does not amount to consent so as 
to validate au alienaticD by a co parcener. ^ 

(Lindsay, J.C.) Nadir Singh v. indra Singh. 

46 1 C. £6C — 21 0 C. 156, 

- Alienation—Coparcener — Alienation 

to olhirs—Effect. 

Alienation by one member to remaining 
members is as valid as a transfer to a stranger 
with the consent of all. 16 All. 369, FoI f 
(Kanhaiya Lai, A.J.C ) BI6HUN 8ARUP v. 

Nahi Mohammad Khan. 

42 I.C 712 = 200 0. 277. 

- Alienation — Co-par cener — Rights cf 

alienee — Pattition—Rights ol mortgagee — 
Share converted into cash. 

Transfers of a share in an undivided estate 
by one oo-sharer does not sfleot the intere?ts of 
his oc-sbarers injuriously and where a non- 
fraudulent division of tbe undivided shares 
subsequently takes place the proper course for 
the transferee to follow is the transmuted 
security, although in sash, in tbe hand) of bis 
transferor. 16 O.C. 161. 3xpl. iSluart, A.J O ) 
Abdul Wahab. v. Basant Lal. 

41 I.C. 413=4 0 L J. 385. 

- Alienation — Co-parcener—Power to 

dispose by will. 

A 00 -parceDer has no power to dispose of 
ancestral property even though not immove¬ 
able by will. 8 M. H. 0. R 6 ; 16 Mad. 353, 
Ref. ( Stuart , J.C. ani Kendall, A J.C I GUR 
Narain v. GULZARI Lal. 10LJ. 503 = 

29 I.C. 917 = 17 0.0. 318. 

- Alienation — Co-parcener—Voidable. 

A mortgage by a member of a joint Hindu 
family is not void but simply voidable at ihej 
instaooe of other membeis. ( Lindsay . A J C.) 
DEBI PRESAD V. BHRO Narain. 21 I.C. 981. 

- Alienation — Co-parcener — Effect. 

A co paroenor has no authority to mortgage 
without the consent of other sharers his 
undivided share in a portion of the joint 
family property in order to raise money od his 
own account. 12 N L.R. 1, lF. B >, v Foil. 
(Lindsay, A.J.C.) BlNDA PbasaDu. Gaya 
Prasad Bingh. 13 I.C. £47. 

- Alienation—Co-parceners—Invalidity. 

Where a oo parcener oreatea a mortgage over 
joint family properties on his own aooount the / 
mortgage is iovalid even as regards his own " 
6 bare in the family property. iDruand Adami, 

JJ ) Debi Lal Bah u. Nandki.shore Gir. 

i P 266 =3 Pat. L T 799• 

1922 P. 22. 
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- Alienation — Co-rarcener — Rights of 

alienee Moi tjcigee — Right* cf mortgagee — 
Charge against mortgagor's share. 

A mortgage of the whole or share of the joint 
family properly of a Mitakshara family, unless 
justified by legal necessity or by an antecedent 
debt, or assented to by the other members of 
the family is void and inoperative as against 
the property and gives the mortgagee no rights 
even agamec the mortgagor’s undivided share. 
Where, however, the mortgagor’s share has 
been separated from that of the other mtmbers 
of the family an actual partition by metes and 
bounds not beiDg essential for this purpose or 
where the share has by legal process been 
attached or sold at the instanoe of the creditor 
it may become available as seourity for the 
Inortgage debt. In speoial oiroumstanoes where 
the property has already passed into the hands 
of the mortgagee, the Court, if satisfied that 
the equities of the case require it, may, in its 
diaorecion, 6et aside the alienation upon the 
terms that the property when restored shall be 
held separately, the share of the mortgagor 
being subject to the lien for the mortgage debt 
and interest. (Miller and Mulltck, JJ.) AMAR 

Dayal Singh v. Hara Prasad sahu. 

1 P.L.T 511 = 68 1 C. 72 = 5 P.L J. 605. 


- Alienation — Co-parcener — Necessity — 

Expenses of defending in criminal case. 

A member of a joint Mitaksbara family is 
entitled to use the family funds in repelling a 
criminal charge made against him. (Dus and 
* CoutlS, J J.) PBEM 8UKH DAS V. RAM BUJ- 
HAWAN MaHTO, 1 P.L.T. 34 = 62 I C. 964 = 

1919 Pat. 451. 


- Alienation — Co-parcener — Alienee's 

rights. 

A mortgagee of an undivided share in joint 
property is bound by a partition of the pro¬ 
perty amongst the oo-sharers and if the pro¬ 
perty mortgaged to him does not form part of 
the share of his mortgagor, heoan ODly look to 
the share of the joint property which his mort¬ 
gagor gets as a substitute, for tbo security of 
his mortgage debt. 1 I.A. 106, Foil. ; 24 All. 
483 ; 20 Cal. 533, Ref. (Atkinson, J.) Barha- 
mdeo Narayan v. Hajari Lal. 

39 I.C. 586, 

- Alienation—Co-parcener — Undivided 


HINDU LAW —Alienation—Father, 

- Alienation— Cc-parcener — Charge — 

Creation of — Effect. J 

A charge created by a cc-parcener on hie 
stare of the properly wilheut necessity cannot 
survive him. (3 B.L.R. 31 ; 5 Cal 855 : 48 Cal. 
157 ; 19 C.W.N. 849, Ref. ; 3 Cal. 198 ; 5 Cal. 
148 Ref. ( Rce ana -Jivala Prasad, JJ.) JWALA 
Prasad v. Peotah Udai Nath Sabi Deo. 

1917 Pat. 27 = 2 Pat. L W 406 = 
57 l.C, 184 = 1 Par. L.J. 497. 

—- Alienation — Co- parcener — Rights of 

alienee — Mortgage—Equity . 

Under the Hindu Law as administered in 
the Punjab the interests of a cc-parcener 
cannot be sold for consideration. But a 
mortgagee has an equity against the interest of 
the mortgagor. The manager of the family 
can alienate the coparcenary property lor 
necessary purposes. If the manager bappene 
to be the father he can alienate family property 
to discharge antecedent debts i.e , debts 
previously incurred wholly apart lrom the 
eecurity afforded by the joint family estate, 
(Pipon, J.C.) Bhagat Singh v. Ram 
PARKaSH. 69 I.C. 602. 


- Alienation — Cc-parcener—Rights of 

alienee—Mesne profits, 

Per Crouch, A.J.C :—In case where an 
undivided member of a co-paroeDary purports 
to sell a particular parcel of the joint estate he 
can only transfer such interest, right and title 
as is actually vested in him- The alienee ie 
neither entitled to joint possession nor to 
partial partition ; and the only right he 
acquires is a right to compel general partition 
as hiB vendor might have compelled and an 
equity to have the particular properly, he 
purchased, allotted, if possible, to bis share. 
11 B.H.O.R. 76 and 28 Bern. 201, Ref. The 
possession of a transferee from a Hindu father 
under a deed is noc unlawful until repudiation. 
45 I.C. 284 (P.C.), Ref. But even afterwards 
mesne profits are Dot to be awarded as of 
right but only as damages in the discretion of 
the Court. 39 All. 61, Ref., 23 M L.T. 243, 
Dist. (Pratt, C.J. and Crouch, A J.O.j 
DULARAM RlNIOMAL V. BADALDAS JAMIAT- 

rai. 88 I.C. 478=10 8.L.R. 34; 

Alienation—Father. 


- Alienation — Father—Manager can 

mortgage joint properly for moral purposes or 
share — Execution sale of member's share — to pay antecedent debt. 

Distinction-Suit by purchaser /or possession f (1) The C o-parcener of a joint 

undivided estate caDnot alienate or burden the 
estate qua manager except (or purposes of 
necessity ; but (2) if he is the father and the 


in both cases — Maintainability. 

One member of a Hindu joint family oannot 
by a deed transfer his undivided share in the 
family property or give the transferee the right 
to apply lor partition ; but where iu execution 
of a deoree the undivided interest of a member 
of a joint Hindu family has been put up for 
sale, the puroha6er can sue for partition of the 
intereet purchased. (Chamier, C.J- and Roe, 

J.) Soman Koeri v. Ram Kinker Das. 

1 P.L.W. 16 = 38 I.C. 222 = 

1917 Pat. 128. 


rtversioners are the sons he may, by incurring 
debt, so loDg as it is not for an immoral pur¬ 
pose, Jay the estate open to be taken in 
execution proceeding upon a decree for pay¬ 
ment of that debt ; (3) if he purports to 

burden the estate by mortgage, then unless 
that mortgage is to discharge an antecedent 
debt it would not bind more than bis own 
interest. (Sahu Ramchandra v, Bhup Singh). 
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44 I. A. 126, Dist. (4) Antecedent debt means 
antecedent in foot as well as in time ; that is to 
say, that the debt must be truly independent 
and not part of the transaction impeached, (5) 
There is no rule that this result is afleoted by 
the question whether the father, who oontraot- 
ed the debt or buidens the estate, is aiive or 
dead. (Lord Dunedin). RAJA 13RIJ NARA1N 
Rai i>. Mangla Prasad rai 

21 A L J. 934 (P.0 )=43 M L.J. 23 = 
49 LW 72 = 33 ML.T (P.C)457 = 
45 4.95 = 81 I A. 129 = 5 L.R P.0. 1 = 

28 O.W N. 233=3 P.L T. 1 = 

2 Pat. L.R, (Civ.) 41= 1924 P C 30 = 

(1924/ M W N. 68. 

- Alienation — Father—Invalid mortgage 

is not good consideration for later sale. 

A mortgage of joint family propel ty whioh is 
invalid on that date, cannot beccme a just and 
legal consideration for a later sale, on the 
prinoiplo of antecedent debt. The antecedency 
should be one not ODly in time but in fact. 
Oase law referred to. The doctrine of piousl 
obligation oannotbe invoked against grandsons] 
when the sons are alive. ( Lord Shaw). Chet] 
/Ram ti. Ram Singh. 44 All. £68 = 

43 M.L.J S8 = L R. 3 P C. 141 = 
27 C.W N. 180; 24 Bom L R. 1231 = 
16 L.W. 39-31 MLT. 80 (P 0.1 = 
(1922) M.W.N. 498 = 4 U.P L.R. (P C ) 64 = 

3 P.L.R. (P.0.) '1922) = 3 Pat. L T 363 = 
49 I.A. 228 = (1922) P.0. 247 (P C.). 

- Alienation— Father--Mortgage—Neces¬ 
sity— High rate oi interest— Immorality— Onus 
of -proof—Mortgage not lor necessity—Liability 
of share of mortgagor. 

Uadertbe Hindu Law the sons challenging 
mortgages effaoted by their father on the 
ground of immorality must prove that the 
money was borrowed for immoral purposes. 
The legal necessity lor the loan a3 well a9 for 
the high rate of interest stipulated for is to ba 
proved by the pfointifi mortgageem the absence 
of proof of whioh the rate cannot stand. 
Where the mortgagee fails to prove justifying 
nooeBsity, no deoree oan be passed even against 
the manager mortgagor as the transaction is 
altogether void. (Lord Phillimore , J ) Mana 
LAD V. KARRU SINGH. 86 1.0.768 = 

1 Pat. L.T. 6 (P.C ) 

- Alienation— Father—Setting aside — 

Son’s suit to set aside — Mesne profits — Condi¬ 
tional decree. 

The possession of a transferee from a Hindu 
fathor under a sale deed which was set aside on 
ooodition of the son's paring a certain sum of 
J money to tho vendee (representing the 
antecedent debts binding on the son) could not 
be said to bo unlawful while the deed stood and 
no mesne profits could be awarded against him. 
[Lord Phillimore.) BannvabI La I* v Mahesq. 
41 All. 63 = 49 1 Q. 640=21 0 0. 328 = 
23 C.W N. 677 = 6 0 L J. 168 = 
(1919) M.W.N. 480 = 483 l.A. 284 (P.C.). 


HINDU LAW—Alienation— Father. 

- •Alienation — Father—Decree against — 

j Sale of right and interest of father in execution 
— Bight acquired by purchaser — Son’s interest 
in property if and when will pass. 

The rules that a sale of family property in 
execution of a decree obatined against a Hindu 
father for debts which are neither illegal nor 
immoral involves the sale of the interest of his 
son or sons, therein does not always apply. Tho 
creditor’s oorduot for example may evidence 
his intention not to proceed against the 
interest of the eon or sous. This is peculiarly 
so where the form of hie prooeediugs point to 
an election tc eetk execution against his own 
debtor’s interest aud no further. Where the 
oertificato of sale recited that the decree-holder 
has bought “ tho right and interest of tho 
judgment-debtor (the father) to be allotted by 
div aion”. Held th-it there was strong indication 
of an intention to proceed aaainet the father's 
interest only. (Lord Sumner) RaDHA 
Krishna Chanderji v. R*m Bahadur. 

16 A L J, 33=43 1 C. 238 = 2i M L.T 56 = 
4. P.L.W. 9= 34 M L J 97 = 7 L.W. 149 = 
22 O.W N. 3<0 = 27 O.L.J. 191 = 
(1918i M.W.N, 168 = 
50 Bora. L R. tOi (P C). 

- Alienation — Father — Necessity, ab¬ 
sence of —Sons, whether bound. 

Tbo joint property of a Mitakshara Hindu 
family oanuot be alienated as against cotharers 
by way or mortgage or otherwise except for 
neoeseity, or for the payment of an antecedent 
debt, quite dietinot from the debt, incurred in 
the mortgage itself, aud tbo sons of tho 
mortgagor are not bound by any su:h alienation 
and thero is no piou9 obligation to pay any 
such debt. ( Viscount Haldane) JOGI DAS v. 
GANGA RAM. 21 C W N. 957 = 

42 1.0 791 = 
(1917/ M W.N 739 (P C ) 

- Alienation — Father—Decree against— 

Exe:ution sale—Son's interest passes—Debt not 
immoral or illegal—Sale of right, title and 
interest. 

Under the Mitakehara Law a judgment 
against the father alone oan always be executed 
' against the whole joint family property except 
where tho debt in reepeot of whioh the judg¬ 
ment was obtained was incurred for illegal or 
immoral purposes. The words " right, title 
and interest of the judgment debtor (father), '* 
in the Bale certificate do not necessarily import 
that when the rather is the judgmeDt-debtor, 
nothing but hie share of the joint family 
property is sold. There is no reason why the 
execution creditor should be deprived of hia 
undoubted rights by euob a narrow construc¬ 
tion. In oases of this kind the substance and 
not the technicalities of the traneaotion should 
be regarded. HaviDg regarded to the conduot 
oi the eons in the oase and to tbo prioa paid by 
tbo execution oreditor, who purobaaed tbe pro¬ 
perty, it was held that the inteutioo was to sell 
the whole property inoluding the interest of lb& 
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sons. 14 I.A. 77; 17 I.A. 11 Ref. to (Lord 
Buckmaster.) Bripal Bingh v. Prodyot 1 
Kumar 41 Cal 924 = 44 I.A. 1 = 

32 M L J. 133 = 19 A L J 147 = 

(19i7 y M W N. 193 = 21 C.W N. 442 = 

23 C L.J 220=21 M L.T. 222 = 

89 1.0. 252 = 19 Bom L.R. 290 (P C ). I 

- Alienation —Father — Necessity — Ante¬ 
cedent debts— What are 

Under tbe Mitakshart Law the joint family 
property, which is owned by all the members 
of tbe family, as co paroenere, cannot be the 
subject of a gift, a sale or mortgage except with 
the consent, express or implied, of all theother 
co-paroenere. The father as manager and head 
of the family oan sell or mortgage the property 
so as to bind his sons, for family or estate 
necessity. The principle in regard to this is 
- analogous to the power vested in the head of 
a religious endowment or mutt or in the guard¬ 
ian of an infant. Tbe father can also validly 
alienate the joint fam ly property to disoharge 
a debt whioh was really antecedent to the 
alienation (ie) which was incurred wholly apart 
from the security oi the joint family property 
and whioh is not proved to have been incurred 
(or immoral purposes The dootriue of onus 
probandi in oases where legal neoessity is urged, 
is based largely upon the necessity of protecting 
the rights of third persons. Where a mortgagee 
sued on a mortgage granted 27 years before at 
au exhoroitant rate of interest, and nothing 
had been done in tbe interval, tbe onus of 
proving its binding nature as against tbe sons 
was rightly laid on tbe mortgagee. G M I A. 
393. Ref. i Lord Shaw) Sahu Ram Chandra 
v. Bhup SlNGB. 89 All 437 = 44 I.A. 1?6 = 

21 O.W.N. 698 = 1 P L W. f37 = 

13 A L.J 437= 19 Bom. L R 498 = 

26 C L J 1=33 MLJ 14 = 
(1917) M W N 439 = 22 M L T. 22 = 

39 I 0 280 = 6 L W. 213 (P.C.) 

- Alienation—Father— Setting aside — 

Suit by son for recovery of property —Limita¬ 
tion—Form of decree—Equities — Rights of 
sons subsequently born. 

A Mitakshara father became solely entitled 
to the ancestral properties by survivorship but 
allowed bis unde's widow to adopt a 6on and 
subsequently put tbe adopted son in possession 
ol speoifio family properties. The sons, the 
eldest of whom was born before the alienations 
brought a suit questioning the validity of the 
adoption and the allotment to tbe adopted son 
and for recovery of the properties so alienated. 
Held, that it was in substance a suit to set 
aside the father’s alienation under Art. 126 of 
the Lim. Aot treating the adopted son as a 
stranger, that the eldest son having been b^rn 
at the date of alienation aud attained majority 
withiu three years of suit could sue not only 
on his own behalf but on behalf of subsequently 
born son who would be entitled to share in tbe 
relief if the eldest son succeeded in tbe suit ; 
that tbe eon was not bound to ask for a partition 
of the family properties but oould sne for an¬ 
nulment of the alienation and joint enjoyment 


of the properties with the father ; but that it 
was oompetent to the Court to make tbe whole 
or any part of tbo relief granted in tbe suit to 
the sons conditional on their assenting to a 
partition, so far as ibeir father’s interest in the 
estate, so as to give effeot to any rights to 
which the adopted son might have against the 
father. (Sir Samuel Griffith) RAMKI8HORE 
KADARNATH V. JAINARAYAN RAMRACHPALc 

40 Cal. 966 = 11913) M W N. 0$l = 
14M.LT 163 = 17 C.W N 1189 = 
18 0.L J 237= 13 Bom LR 8b7 = 
11 A L.J 863=29 M L J. 312 = 
10 N L R 1 = 20 1 0. 938 = 
40 I.A. 213 (P.C.). 

-Alienation —Father — Small portion of 

consideration not binding — Sale must be up¬ 
held—Necessity — Onus of proof—Effect of 
pre-emption. 

If, in a suit by a son challenging his father’s 
alienation, on the ground that the coneidera- 
tion is not binding, the Court finds that the 
amount of the consideration, for which legal 
necessity ha3 net been established, is trifling 
and oan be overlooked, tbe sale must be upheldy 
but otherwise it must be set aside. The Court 
should also see if the amount covered by legal 
necessity could have beeD raised without the 
alienation in question. Tho onus of proving 
legal necessity or inquiry enough to satisfy a 
prudent man that tbe necessity did exist, lies 
on the creditor in the first instance, in a suit, 
questioning an alienation by tbo father of a 
joint Hindu family, brought by the eon ; and 
that the onus is not affeoted by the fact that a 
pre-emption has taken place and that it is the 
pre-emptor himself agamst whom the relief is 
claimed. ( Daniels , J.) CHANDRIKA SINGH ’ 
v. BHagwat Singh. 4 L.R.A. (Civ.) 348 = 

1924 All. 170, 


- Alienation — Father— Mortgage by — 

Public auction sale— Rights of parties. 


Where joint family property went either 
under a conveyance executed by the father in 
consideration of an antecedent debt or a sale in 
execution of a decree against the father, the 
eons oannot recover the property so long as 
they do not show that the debts were oontraot- 
ed for immoral purposes and tbe purchasers 
bad notice of tbe same. Where the sale was aj 
public auctioD-9ale and the sods could safe-1 
guard their rights if they had taken steps in 
time, they cannot afterwards question the 
rights of the purchaser by challenging the 
validity of the original mortgage executed by 
their father, (Kanhaiya Lai, J.) JaDUBIR 

V. Gajadhar. ^ 

8 L.R.A. (Civ.) 58 = 1924 All. 169. 


- Alienation—Father—Necessity—Onus— 

Antecedent debt—Suit by sot\ to set aside alie¬ 
nation. 

To lay down a general proposition of law that 
in every case where a Hindu son brings a suit 
to recover possession of properties from the 
transferees from his father the burden lies on 
him to prove that the transfer was without an 
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legal necessity, is not quite accurate. Of 
course io every case the burden prima facie li«s 
on the plaintiff to establish his case I but 
where it is eitborjjadmitted or proved that the 
plaintiff was the member of the joiut Hindu 
family the property transferred was an anoestral 
property, that it had been transferred without 
the plaintiff's oonsent and not apparently in 
lieu of any antecedent debt or at an auotiou- 
eale, the burden would lie on the defendeot 
transferee to justify the alienation. I Lindsay 
and Sulaiman, JJ ) Baijnath Rai v GOKUL 
RAI. 48 A 718= 21 A L J. 659 = 

L.R. 4 A. 898 = 1924 All. 37. 

- 'Alienation— Father — Son's rights — 

Auction-sale. 

It is only when joint family property has 
passed out on account of an antecedent debt 
or sold by publio auotion that the sons cannot 
challenge the alienation unless they show the 
debt was tainted with immorality. Where thei 
6ale is not at a public auction, the alienee has! 
to justify the alienation by showing antecedent | 
debt or legal necessity. (Lindsay and Sulai- 

man, JJ) Sabeb 8ingh v. Girdbari Lal. 

43 A 516 = L R 4 A. 281 = 1924 All. 24. 

- Alienation—Father— Necessity—Pres¬ 
sure—Existence of debts 

In order to justify an alienation made by 
the fathor of a joint Hindu family it is not 
sufficient in law to show that at the time of 
the alienation debts binding on the family 
were outstanding. It must be further shown 
that tho alienation had to be undertaken under 
the prossure of a preaent necessity for the dis¬ 
charge of the debts. The power of the father 
to ohargo the estate can only be exercised 
rightly in oaee of need or for the benefit of the 
estate. The actual pressure on the estate, the 
danger to be averted or tne benefit to be con¬ 
ferred upon it in the particular instance, is the 
thing to be regarded. Tneae observations apply 
to a mortgage as well as a sale. (RaUque and 

Lindsay, JJ.) BandbuR»mv RamKishun 
SONAR. 21 A L J. 35* = L. R. 4 A.406 = 

1923 All. 933. 

- Alienation—Father — Sait by son to set 

aside —Form of decree—Consideration partly 
binding 

Where a Hindu «on sues to set aside an 
alienation of anoeBiral property made by bis 
father on the ground that it is not binding 
upon him and the Court finds that out of the 
BAle consideration, a portion was net required 
for family necessity the plaintiff would be 
entitled to a deoree for possession subjeot to 
his re-imburaing the puroba6er to the extent 
to which the 6ale was a valid sale. The form 
of deoree in a oase of this kind should, there¬ 
fore, be a deoree for possession in favour of the 
plaintiff subject to his paying to the purchaser 
so much of the consideration as was required 
for the necessity of the family. (Mears, C J. 
and Banerji, J.) Dwabka Ram u. Jhulai 
PANDE. 48 A. 429«9. 0 & A. L.R. 491 = 

1923 All. 248. 


HINDU LAW —Alienation—Father. 

- Alienation — Father — Execution 

of mortgage by all adult members • 

All the adult members of a joint Hindu family 
joined in executing a morlgage reoitiog neces¬ 
sity for the loan Twelve years later some of 
the surviving executants ot the mortgage and 
the widow ol aDOther executant renewed the 
mortgage, the consideration for tho mort¬ 
gage being the original mortgage deed. In 
the interval between th-i fi r st and the eeoona 
mortgage, several sons had been born to the 
executants of the mortgage. Held, that the 
sons who had been born subsequently to the 
first deed of mortgage oould not question the 
binding character of the transaction, 33 A, 283 
44 A. 193. Rtf (Mears. C. J. and Piggott, J.) 
PARTAB 6INGH V. BOBRA NATH. 

43 All. 49 = 1923 All. 197. 

- Alienation — Father—After born son 

Right to set aside alienation. 

A morlgage of joint family property was 
made by a Hindu father without the oonsent 
of his only eon who shortly after brought a suit 
for a declaration that the mortgage_ was not 
binding on the family property. Prior to the 
deoision of this suit, another son was born. 

Held, in proceedings by the mortgagees to 
enforce their rights under the mortgage that 
as the alienation was made by the father 
without the consent oi the son then alive, 
who also promptly chalhnged it. the after- 
born son was also entitled to contest the 
validity of the mortgage ; also that his interests 
were quite separate lrom those of his eider 
brother and hence be was not bound by the 
deoision in the prior suit. (Rafqueand Lind-[ 
say, JJ.) BBUP KUAR v B*LB 1 R BaHAI. 

44 A. 190 = 19 A. L J. 978= 1922 All. 34 

— Alienation—Father—Gift to idol. 


A gift by a father of a small portion of the 
family property in favour of an idol for pious 
religious purposes is valid though not made 
“during eeasoD of distress.” (Mears. C.J. ana 
Banerji, J) ThaKURJIv NaND AQIR. 

43 All. 869 = 19 A.L J. 830 = 
63 1 C. 846 = 3 U P.L R. (A) 78. 

Alienation — Father — Consideration — 

. • . rr . . < 


Small part, for legal necessity—Effect of. 

In a suit by a son to 6et aside an alienation 
by the father of joint family property, where 
only as small portion of the consideration ib 
found for legal necessity, the sale oould beset 
aside on payment to the vendee of the small 
sum and the vendee has no oharge upon even 
the alienor’s ibare, for tbe rest of the °onBi- 
deration. (Lindsay and Kanhatyalal, JJ.) RAt* 
BAHAI PABbHU DAYAH. 

_ Alienation—Father— Necessity, burden 


of proof. 

A father as manager has no general right to 
sell or mortgage joint family property though 
the money raised by it is used by him for some 
profitable business. The person seeking tc 



879 


CIVIL DIGEST, 1911—1923. 


880 


HINDU LA W—Alienation— Father, 

suppart such disposition mast prove the neces¬ 
sity foe it. (Piggott and Ookul Prasad, JJ.) 

Ganga Prasad v. Ram Sarup. 60 I.C. 68. 


Alienation — Father—Antecedent dtbls 


— Son's liability. 

An alienation of a joint aaoastral property 
by a Hindu father to satisfy an antecedent debt 
binding on him and whloh would be son’s 
pious duty to my is binding on the son. 
(Piggott and Walsh, JJ.) MAN SINGH v. 
Gaini. 40 All. 77 = 43 I.C 62 = 

15 A.L J. b60. 


A 


- Alienation — Father—Legal necessity 

—Improvements effected by vendee —Sale set 
aside by sons—Form of decree. 

Taking a mortgage by selling family property 
is not for the benefit of the family and the 
alienor's sons were hsld entitled to the property 
long with inseparable improvements in the 
house but without oosta of suit. (Banerjee and 

Ryvest JJ.) Chabanji L*l v Ganga Ram. 

42 10 670 = 13 A.L J 763. 


Alienation—Father — Setting aside— 
Sale not lor antecedent debt or for necessity 
Son's rights—Decree directing refund. 

A Hindu father's sale of family property not 
for an antecedent debt or for legal neoessity 
entitled sons to recover the property without 
paying baok the amount paid by the purohaser 
to the father, since it oannot be regarded as a 
debt of the father until the sale has been set 
aside. 11 Cal, 396, Diss. (Danerjee and Piggott, 
JJ.) MadanGopalu 8ati Prasad. 

39 All. 483 = 40 I.C. 431 = 19 A.L J. 429. 


Alienation 


Father — Interest — 


Burden of proof. 

A Hindu father exeouted a mortgage of 
family property, bearing interest at 18 per oent 
with six monthly rests in lieu of a common 
pro-note carrying interest at 6 per cent. Held, 
(Per Walsh, J.» Courts ought to apply the 
strict law and that the rate of interest should 
not be reduosd on the ground that the rate 
charged is in itself an evidence of undue 
influence or fraud. Held, (Per Sunder Lai, 
J.) that ic was for the creditor to show that 
it was neoessary to borrow the money at an 
exorbitant rate of interest. (Wolsh and Sundar 

Lai, JJ.) Padam Singh v ram Rup. 

38 I.C. 217 = 14 A.L.J. 772. 


J 


- Alienation — Father — Setting aside — 

Rights of purchaser —Mesne profits. 

Where a sale made by a father and manager 
of a joint Hindu family without leg*1 neoessity 
is repudiated and set aside by his sous by a 
suit, the purohaser is liable for mesne profits 
from the date of the suit as he holds and conti¬ 
nues in possession at his own risk from that 
date. The institution of the suit is a repudiation 
of the sale. (Walsh and Sundar Lai, JJ.) 
Bbibqee Nath v. Nabbing Tbwabi. 

89 All. 61 = 39 I.Q. 479 = 14 A.L J. 1161. 


LAW—Alienation—Father, 


•Alienation—Father—Setting aside — 


Subsequent born son 

A Hindu having a minor son alienated 
properties and the son did not take steps to 
set aside alienations within three years of his 
attaining majority. Held, that the sons born to 
the latter alter his olaim was barred had no 
right to dispute the sale by the grandfather J 
as the property oeased to be joint family pro¬ 
perty at the time of their birth. (Binerjee and 
Walsh, JJ.) LAOBMI NARAIN Prasad v. 
KISHAN KlSHORE i HAND. 38 All. 126 = 

33 I C 913 = 14 A LJ. 23, 

- Alienation — Fjther— Consent of son — 


Attestation. 

If there is no legal neoessity for the sale by 
a Hindu father the son oould contest the 
alienation. Though the powers of a Hindu 
father as manager of the joint family were 
extensive, they did not extend to the alienation 
of j lint ancestral family property otherwise 
than for legal necessity It is doubtful whether 
oonsent oould be rightly inferred from mere 
attestation in the absence of other evidenoe, 
(Piggott, J.) PACHKAURI RAUT v Ram 
KHELAWaN CHAUBE. 29 I.C. 749, 


Alienation - Father—Son in mother's 


womb , it can contest. 

A son in his mother’s womb is oompetent to . 
contest an alienation made by his father while J 
he was iD the womb. 16 Mad. 76; 27 M L. J. 580, 
Foil. ; (1869; W.R 340. Not foil, 11 W.R. 11 
(P.O.), Ref. to, (Richards, C J .and Banerjee , 

J.) Deo Narayan singh v Ganga Prasad. 

37 All 162 = 26 1.0. b71 = 13 A.L J. 69. 

- Alienation—Father—Setting aside — 

Estoppel. 

Where-joint family property is mortgaged by 
one co-parooner his sons are estopped from 
urging that the property did not belong solely 
to mortgagor. (Banerjee and Chamier, JJ.) 
Shiam Sunder t>. Buddbu Lal. 

24 I.C 233 = 12 A.L.J 794, 

- Alienation— Father — Necessity— jD e¬ 
cree on mortgage—Death of father. 

Where a Hindu father mortgaged a portion 
of the family property aud the mortgagee 
obtained a deoree on tbo mortgage, and the 
father died subsequent thereto, held, that not 
even the father’s ehare oould be sold in execu¬ 
tion of the deoree. 31 All, 176. Foil. ( Piggott , 

J). A LI AHMAD V. SOHANLAL. 24 I C 6 = 

12 A.L J. 613. 

- Alienation— Father— Silting aside — 

Sons entitlea to set aside—Part of consideration 
—Ter ms of decree 

A 6do id a joint Hindu family can ask f r tbo 
eetting aside of an alienation made by the 
father uuleea the consideration for the aliena¬ 
tion is an antsoedent debt or the debt was 
ioourred for legal neoessity, but in such cases 
the alienation oaa be set aside on payment of 
suoh part of the consideration as was for 
antecedent debt. (Raflque and Piggott, JJ.) 
Ram DYAL c. BUBAJ MAL. 23 I.C. 891. 
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HINDU LAW—Alienation—Father, 

■ - " Alienation—Father—Setting aside - 

After-born son. 

An after-boru son of a Hindu cannot chal¬ 
lenge a mortgage executed before his birth as 
having been incurred for immoral purposes. 
(Riohard and Piggott, JJ.) NARAYan DAS 
y. HARDIAL. 35 All. 571 = 21 I.G 810 = 

11 A L J. 941. 


y 


— Alienation —Father- Legal necessity— 
Who can avoid sale—Rights of purchaser of 

share. 


An auction-purchaser of 
father alone iu joint family 
by the father ia not entitled 
want of legal ueosasity so lo 
to challenge his purchase. 

(Griffin and Chimier. JJ.) 
UDILADHAR. 33 All 


tli9 right of the 
property mortgaged 
to raise the plea of 
ng a3 there are eona 
11 I.C. '210. Diat. 
Rakbshi Ram v. 
353 = 21 I.C 619 = 
11 A.L J. 871. 


HINDU LAW—Alienation—Father. 

after a long time. (Richards, 0 J. and Banner- 
jee, J.) Nanduam u. bhupal Singh. 

34 All. 126 = 13 10. 9 = 
8 A.L J. 1294. 


- Alienation—Father—Mortgagee of the 

family—Duty of. 

The mortgagee of a joint Hindu family ia 
bound to inquire into and satisfy himself as to 
the legal necessity of the loan, cannot simply 
rest satisfied on the mere statement of the 
mortgagor that there were antecedent debts 
for wbioh the money was borrowed. (Lyle, J.) 

Tribeni Pr^bad v. Ram Narain. 

20 1.0. 931=11 A L.J. 713. 


- Alienation—Father — Consent—Pre¬ 
sumption. 

In the absenoe of aDy evidence either way, 
consent of a co-parcener to a mortgage, by his 
father might be presumed from long inaotion 
with knowledge of the mortgage till the mort-^ 
gagee sues on it. 33 All. 283, Foil. ( Karamat 
Husain and Chamier, JJ.) Kamta Prasad 
Singh v. Sidh Narain Singh. 14 I.C. 231. 

- Alienation — Father—Sale in execution 

of decree — 8ons not parties — Son's right to 
redeem. 

Per Karamat Husain. J. Chamier, J.) die- 
sentiog.) Iu execution of u decree obtained 
on a mortgage exeoutsd by a Hindu father 
whioh is binding on the sous, the joiut family 
property was brought to salo. Held, the sons 
who were uot parties to the suit are entitled to 
redeem it, for, though the private 6ale by a 
father and a Court-sale by auolion is binding on 
the eons owing to the pious duty to pay the 
father's debt, yet the auction-sale cannot extin¬ 
guish the right of redemption, tKaramat 
Husain and Chamier, JJ.) BAB DEO 8INGH 
V. HIBA LAD. 13 I.C. 931 = 9 A L J. 67. 


- Alienation—Father — Interest— High 

rate-Burdtn of proof — Creditor—Delay in suit. 

It is for the creditor suing on a mortgage by 
an anoestor, the defendants (his descendants) 
to prove that there was necessity for borrowing 
at the high rate stipulated in the bond and if 
he fails to show the necessity, the Court can 
ceduoe the rate especially when the suit is filed 

Vol. Ill—56 


- Alienation—Father —Liability ef sons. 

Qons of a father in joint family are bound by 
their father’s ali9uation effeoted to pay cff ante¬ 
cedent and not immoral debts. They Cannot 
impeach it saying that they were not parties to 
it. ( Knox and Piggott, JJ.) 8HBO DAYAL v. 
JaGaNNATH. 12 I C. 111 = 8 A L J. 922. 


— Alienation —Father — Antecedent debt 
—Family necessity—Liability of son s. 

Where a mortgage is executed by the father 
in lieu of an anteoedcul debt it binds the sous 
and it is not necessary to prove that the ante¬ 
cedent debt was for lamily ueoessity. I( the 
debt in lieu of wbioh the mortgage was execut¬ 
ed is a debt wbicb is not for the first time 
incurred at the time of the mortgage but a debt 
whioh existed prior to and independently of 
euoh mortgage and was bona fide debt, that is, 
was not a debt oolourably incurred (or the pur¬ 
pose of forming the basis ot a subsequent mort¬ 
gage or other similar subjeot, that would be an 
antecedent debt sufficient to bind his sods and 
grandsons. Evideuoe ol general immorality and 
extravaganoa is not suffioieDt to enable a son of 
his pious liability to payjhis father’s debt unless 
he oould show that the debt was incurred for 
an immoral purpose. ( Richards, C.J. and 
Banerjee, J.) Bhagawati Prasad v. Ganga 
Prasad. 11 1.0. 930 = 8 A L J 649. 


- Alienation—Father — Necessity — In¬ 
quiry. 

A father of a Hindu joint family governed 
by Mitakshara cannot execute a mortgage of 
the joint (amily property so as to bind his sons 
where the loan is not obtained for the family 
necessity, or to m*et au antecedent debt. 31 
All. 176, Ref. The mare payment of previous 
debt is not a sufficient inquiry within the rule 
in 18 W R 81. (Karamat Husain and Chamier, 
33 ) BARAN Deo Rai v. RUP Nar*in. 

11 I 0. 634. 


Alienation—Father —Antec dent debt 


— Liability of sens- 

A debt due at one time by the father of a 
joint family but which is time barred is not an 
antecedent debt and if the father exeoutes a 
mortgage in consideration of suoh do'ot the 
mortgage does not bind bis sons. (Knox and 
Piggott, 33.) INDAR SINGH u. 8ARJU SINGH. 

11 I.C. 737 = 8 A.L J 1099. 

- -Alienation—Father — Sett<ttg aside — 

Y Right of after-born a on. 

If the adult co-paroenors do not ooueent to 
alienation by the father, an after-born co-par- 
oener can impeaoh suoh alienation. (Richards, 
C.J. and Banerjee, 3 ) Tulsi Ram v Babu 
LAL. 33 All. 681 = 10 I O. 908 = 

8 A. L.J. 733. 
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HINDU LAW — Alienation—Father. 

--— Alienation—Father—Antecedent debts 

—Liability ot son's share. 

A mortgage by father of whole joint property 
is binding it (or antecedent debts as against the 
the son’s share in the hands of his widow. 
(Koramat Hussain, J.\ SohinI v. Mohan 
Kuar. 10 I.C 228. 


- Ahenation—Father — Necessity—An¬ 
tecedent debt. 

In a suit upon mortgage by an ancestor the 
mortgagees have only to prove that there was 
an antecedent debt cf the anoeetor existing at 
the date of execution of the mortgage but not 
the nature of the debt. ( Stanley . C J. and 
Banerjee, J.) Dhabajit v. Biria. 

9 10. 484 


- Alienation — Father—Decree against — 

Execution sale—Effect on son's interest. 

The sale of a oeriain joint family properties 
in execution of a decree agaiDSt the father does 
not pass the son's share in the property sold. 
( Batchelor, C.J. and Kemp. J.) HANMANDOSS 
Ram Dyal v. VALAIIHADAS Shankardoss. 

43 Bom 17 = 46 I.C. 133 = 20 Bora. L R. 472 


— What passes. 

Thero is no rule whether of Hindu or any 
other law that a person who advisedly buys a 
fraction of an estate ba9 good title to the whole. 
If tho Court intended to sell more than what 
might have been sold, no more oan pass to the 
purchaser than whut was in faot offered for sale. 
Where in the conditions of sale a olause is 
inserted that the interest of the sons is sold in 
execution in pursuance of Bombay Civil 
Ciroular No 96 R. 16(1), the interest of the 
sons does not pass to the purchaser. (Batchelor 
and Shah J J.) Timmapan Devarbhatta 

V, Nab SINGH TIMMAYYA HEBAI J 
87 Bora. 631 = 21 1 C. 123 = 18 Bora. L.R 794 

■Alienation — Father — Debts—Execu¬ 


tion sale. 


- Alteration — Father — Necessity — 

Time barred debts—Antecedent debt. 

An alieuatiou to pay a time-barred antecedent 
debt, does cot bind existing son. The alieneei 
can proceed against tho father’s 6bare as it wasl 
at the date of alienation. After born sons doj 
not deorease this share. tScoit, C J. and | 
Beaton, J ) NAKO Gopal Kulkabni v 
Paragowda Basa Gowda. 41 Bora. 347 = 

39 I.C 2J = 19 Bora. L R. 69. 

- - Alienation—Father-Sale in execution 


J 


A decree for a personal debt of the father 
which i6 not for immoral or illegal purposes 
may be exeouted by sale of the whole family 
estate in his lifetime. '(Scoff, O.J. and Batche¬ 
lor. J.) DATTATBAYA VI8HNU V. VISHNU 
Narayan. 36 Bora. 68 = 

12 1.0. 949 = 18 Bom. L.R 1161. 

- Alienation — Father—Family necessity. 


Family necessity is an expression that must 
receive a reasonable construction. A reasonable 
latitude, too, must be allowed for the exercise 


HINDU L&W-Alienation—Father. 

of a manager’s judgment, eepeoially in the case 
of a father, though this must not be extended 
so as to free the person dealing with him from 
the need of all precautions when a minor son 
has an interest in the property. I Richardson 
and Huda, J J.) MUKTI PROKA8H NANDE 
v. ISWARI DEI DEBI 97 I.C. 893=* 

21C.WN.938. 

- Alienation — Fathir — Decree against 

lather—Suit to set aside. 

In a suit to set aside a ealo in execution of 
a decroe agaiDSt a father, it is open to the 
pJS. to go behind the deoroo and show the 
nature of the debt (Sanderson, 0 J. and 
Mookorjee, J ) Bant Prasad SINGH v. 

HABI B1NGH. 88 I.C. 161, 

Alienation - Father — Setting aside 


/ 


— After-born son. 

An alienation by a Mitakshara father with* 
cut necessity aod without tho consent of sons 
then liviDg would be invalid not only against 
the latter but also against any after-born son 
and no consent or ratification by the former 
alter the birth of the latter is binding upon the 
latter. (Aiookerjee and Beadon. JJ.) Hazabi- 
MALL V. ABANI NATH. 17 C.L J. 88 = 

18 I C 629 = 17 O.W.N 280. 

- Alienation—Father—Rigihs of alienee. 


Where od the one band legal necessity is 
not proved nor on the other that the debt was 
for illegal or immoral purposes the mortgagee 
would be entitled to a deoree direotiDg the debt / 
to be raised out of the whole anoestral property. 
t Jen kins k 0 J., and Ohatterjee , J.) BIS80- 
MOTH PBASAD MATITA V. BBINDESBI 
PRASAD 8INGH. 40 Cal. 342 = 17 I.C. 677 = 

17 O.W.N. 1029. 


Alienation—Father—Consideration — 


Small portion not lor necessity—Suit by sons to 
set aside sale. 

Where the sons of a Hindu father sued to set 
aside aliecatioDS of the family property made 
by him and it was found that a small portion of 
the consideration was not a family necessity, 
held that the sales ought not to be set aside as 
bemg unnecessary unless it can be proved or 
reasonably presumed that the sale of a lesser 
area for the exact amount required for naoeesity 
was feasible. (Martineau and ^rasher. ■ 

GOKHABAM V. SHAM LAL. 3 Lah 426 = 

1933 Lab. 263, 


Alienation— Father—Legal necessity 


— Son's right to impeach 

In the absence of a finding that a father has 
been recbleesly extravagant, or wantonly 
wastiDg his property, the vendee of the property- 
from the father is not required to prove that J 
the previous debts were contracted for neces¬ 
sary purposes; he has only to prove their 
existence. The Eon cannot impeaoh ouch » 
sale. (Martineau, J.) JAGAT 8lNGH _.^ r 
Ganda Bingh. 1922 Lab, 301^ 
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HINDU LAW—Alienation—Father. 


- Alienation — Father—Suit by sons to 

set aside. 

In a suit by a Hindu son to set aside aliena¬ 
tions of j '>iofc family property by bis father, if 
it is found that tbo sales are not valid and 
binding on the family, tbe piff. would be entitled 
to a deoree that bis rights as cc-parcener are 
not afleoted by tbe alienation. The decree in 
favour of the plfJ. should not be made condi¬ 
tional on his refunding his sbare of tbe pur¬ 
chase-money. 39 A. 43 ; 30 A 352 : 53 P.R 
1901, ref.; 11 0. 396, Not foil ( Le-Rcssignol and 
Campbell, JJ.) Badabi v. Madho Ram 

2 Lah. 338= 1922 Lah. 241 


- Alienation —Father—Sen's suit to set 

aside—Form of relief. 

A Hindu son is entitled to set aside an 
alienation by his father of ancestral property 
whioh has not been afleoted for tbe payment of 
an antecedent debt or for any family moeseity, 
53 P.R. 1901 ; 28 A 328 ; 39 A. 405, Ref. Id a 
suit for possession of the properties so alienated 
the son is not bound to refund tbe purohase* 
money butoan olaim possession of the property. 
11 C. 396 ; 32 1.0. 891 Ref. (Broadway and 
Marlineau, JJ.) KaliCharan v. Jagou. 

67 I C 89. 


A lienation — Father. 


HINDU LAW—Alienation-Father. 

when it is shown that tbe alienor at the time 
of mortgage was indulgmg in drinking, prosti¬ 
tution and debauohery, aDd was without any 
business or occupation upon whioh the money 
might legiiiroai ely have been spent. 50 P.R. 
19i3,Foll (Shah Din and Le-Rostignol, JJ*) 
Kisben Singh v. Bh^gwandab. 

- 31 l.C. 476 = 98 P R. 1913. 

- Alienation — Father—Suit by minor 

sons— Good Jaith. 

Where in a suit by the minor sons for a 
declaration that tbe sale of ancestral property 
by tbeir father shall not affect their reversion¬ 
ary right after bis death, it appeared that the 
alienor was in need of money for household 
necessities and took the money id good faith ; 
Held, that tbe question of valid necessity was 
one of tiot in tbe case and its necessity beiDg 
proved, the plaintiff’s suit must fail. I Johnstone, 
C J, and Rattigan , J.) RAJA V. ALLAH DlTTA, 

11* P W R. 1918=110 P R. 1913- 
29 l.C. 802 (1) = 37 P L.R. 1916, 

- Alienation— Father — Necessity — Care¬ 
less management—Absence of immoral purpose 
— Sons bound. 

Where piff. sues bis father a Zemindar and 
an alienee from him for a declaration that the 
alienation would not bind him, tbo Court 


In the case of aale by father for necessity, y 8h °uld not eipeot exceptionally careful manage- 
sena are not entitled to pre-empt. (Scott Smith, merit or thrift. It should simply see whether 


J.) Sukha Ram v, Kotu Ram. 67 1 0 76. 


- Alienation — Father — Necessity- 

Cut den of proof, 

A vendee from the father, in a joint Hindu 
family must, as against tbo sous, make out 
legal Deoessity an to that part of tbe considera¬ 
tion which is not in tbe nature of antecedent 
debts. Legal necessity and family benefit must 
be proved positively and oannot be assumed. 
(Abdul Raoof and Harrison, JJ.) La IK SHAH 
V. DINA NATH. 68 1.0 819. 

- Alienation — Father— After-born son — 

Suit by. 

Under the Hindu Law, a son conoelved is 
tbe same as a son born and if be is born alive, 
he has a right to oballeDgo alienations and 
other aots afieoting bis rights in tbe joint 
family property. iCh vis and Scott-Smith, JJ) 

DwabakaDasv Kribbnan Kibhore. 

2 Lah. 114=61 1,0. 628 = 3 Lah. L J. 849. 

- Alienation — Father — Necessity — ^4n- 

tfeedent debt. 

Alienation by father is binding on tbe sons. 
If the alienation is (I) for family necessity or 
(2) to discharge an antecedent debt. Suoh ante¬ 
cedent debts must be real and not a oover for a 
breach of trust. ( Scott-Smith , J.) Lajja Ram 
V. NARINJAN LAL. 43 1 0 989 = 

101 P.W R. 1918. 


there has been wnnlou waste or reckless 
extravaganoe. Johnstone, J.) BUDH 8INGB 
v. Bib LAL. 23 P L R. 1911 = 9 I C. 844 = 

40 P.W R. 1911. 


—Alienation —Father—Debt—Proof 


0, y 


immorality. 

Eaoh item of the consideration need not be 
proved to have been spent on immoral purposes 


Alienation — Father— Necessity. 


Where a father transfers property describing 
it as bis self-acquisition and it i9 found that the 
reoital was incorreot but that there was necessity 
of justifying the alienation can be upheld. 34 
A. 296 P. C., Diet.; 28 I. 0. 365, Ref. (Spencer 
aud Devadoss, JJ.) Vadabialai Pillai v. 
BUBRAMANIA CHE1TIAR. (1923) M.W.N.67i2) 

= 16 L.W. 926= 1923 Mad. 262. 


Alienation—Father — Setting aside — 


A 

* 


—Mesne p*ofits— Liability for. 

In tbe oaee of a sale by a father or managing 
member of a joint Hindu family for alleged 
necessity, tbe sale would be good till avoided 
because it is open to the other oo-pircencrs to 
affirm tho transaction. Consequently in a suit 
by a co-parcener to set aside the alienation, tbe 
piff. will not be entitled to mesne profits before 
the suit in the absence of a repudiation of the 
sale before that date. (Kumaranvami Saslri 
and Dvadoss, JJ.) SUBBA GOUNDAN v. 
KRIBHNAM CHari. 4fl Mad 449 = 

42 M L J. 312-30 M L T. 217 = 18 L.W. 887 = 

( 1 922j M W.N. 269 = 1922 Mad. 112. 

- Alienation— Father — Suit by son for 

partition against father and father's alienee — 
Alienation held not binding on son—Form of 
decree to be given to the son. 

It in a suit for the partition by a son against 
his father and an alienee from the father the 
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Court holds the alienation Dot to be binding on 
the son, the son is entitled to get a deoree for 
his share in the family properties without any 
o:ndition being imposed on him to refund the 
consideration paid by the alienee to the father, 
39 All. 37; 11 C 3 ). 396, not foil. Per Seshagiri 
A iyar, J. — A son is bound to pay only suoh 
debt of his father as exist while they are joint ; 
and the son getting a decree for partition be¬ 
comes divided from his father as from the date 
of the suit for partition. ADy liability of th9 
father to refund the consideration to the alienee 
arising as the result of the decree for pactitiou 
is a liability for unliquidated dam»go3 and not 
a debt, and even if it oeoomes a judgment-debt 
it is not a debt on the date of a suit for parti¬ 
tion. {Wallis, C J. and Seshagiri Aiyar , J.) 
Srinivasa aiyangar v kuppuswami 
Aiyangar. 44 Mad. 801 = 11921) M.W N. 030 = 

64 I C. 698 = 11 L.W. 78. 


- Alienation—-Fa her— Validity. 

Aq alienation by the father of tho whole of 
the family property for the purpose of extricat¬ 
ing a divided member out of his financial diffi¬ 
culties or beoause the property was difficult to 
manage, is not valid. (Sadasiva Aiyar and 
Coutts Trotter, JJ ) DORASWaMI AIYAR V. 


8ESHADRI VENKATRAMA AIYAR. 

63 1.0. 228 = 13 L.W. 618 


- Alienation— Father—Not binding on 

family—Suit by sons for recovery of their share 
—Purchaser if entitled to charge for any por¬ 
tion of consideration- Prior suit by father for 

selling aside sale —Ras judioata. 

In a suit by tho sons for the reoovery of 
their share in joint family property sold by 
their father for purposes found not to be 
binding on the family, the purohaeer is not 
entitled to any charge on the sons’ share for 
any portion of the consideration paid by him. 
The suit is cot barred by re a judicata by reason 
of the diemiseal of a suit by the father for 
setting aside the sale on tho ground for fraud, 
undue influence and want of consideration. 
The purohaser cannot treat the consideration 
which ho seeks to get refunded as a debt of tho 
father which it is the duty of the sons to pay. 
14 M.L.T. 537; 39 A.L.J. 37; 41 Mad. 136, Rel. 
(kbdur Rrhim ani Napier, JJ.) KlLLARU 
KOTTAYA V. PODAVARAPPU DURG'YYA. 

47 I.C. 192=35 M.L.J, 451. 


- Alienation- Father — Son's suit to set 

aside—Counter claim by vendee in respect of 


portion. 

In a 6Uit by Hindu son for a declaration that 
an alienation of family property made by bis 
father is invalid so far as his share is concerned, 
the Court oannot p»es a deoree against him for 
payment to the vendee of the share of the 
consideration found to be not necessary, treating 
it as damages payable to the vendee by the 
father for failure of consideration. The cause 
of aotion for recovering the portion of considera¬ 
tion found to bs not neoesaary or beneficial 
arises only after the date of the deoree in this 
suit and therefore no oounter-olaim to recover 
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that amount oan strioily be raised or considered 
in the son's suit. (Sadasiva Iyer and Spencer, 
JJ.) Mutho Krishna Naidd v Kanoja. 

39 I C. 604 = (1917) M.W.N. 273. 

- Alienation— Father — 8etting aside— 

By sons to the extent of their share — Alienee's 
rights— Ras judicata— C. P. Code, S. 52. 

A sale of family properties by a Hindu father 
was after his death set aside in a suit by the 
sons to the extent of their share and the 
alienee afterwards sued the sons to reoover the 
proportionate share of the consideration. It 
was held that the alienee’s olaim was not 
barred though he did not agitate it in the 
previous suit aDd that he oould reoover the 
amount from the assets iu the hands of the 
sons and from their owd joint family properties. 

(Seshagiri Aiyar and Naiier. JJ ) RAMAN 
PANDITHAN V. SATHA KUDUM 13AN. 

31 M L J. 502 = 20 ti.L T 320 = 
(1916) 2 M.W.N. 217=36 I 0. 387 = 

4 L.W. 366. 

- 'Alienation- Father—Setting aside — 

After born son . 

Where a Hindu father alienates the whole of 
the family property belonging to himself and 
his son, a son born subsequently acquires no / 
right to a share in the property and is not J 
entitled to set aside the alienation and reoover 
bis share a9 there is no property held jointly. 
(Sadasiva Aiyar and Moore, JJ.) 80UNDARA- 
RAJAN V. BABAVANA PILEAI 

34 1 0. 794 = 30 M.L J. 592, 

- Alienation-Father—Setting] aside— 

Suit by son. 

A Hindu eon cannot reoover more than his / 
share of the properties fraudulently transferred V 
by his father. 20 Mad. 326, Dist. (Sadasiva 
Iyer and Tyabji, JJ.) RaMASUBBA IYER tf. 
AVDDAI AMMAL. 23 I 0 123 = 

(1914, M.W.N. 395. 


- Alienation— Father — Bights of alienee 

—After-born son—Effect, 

An alienation by a father is not determined 
by the birth of a son subsequent to the aliena¬ 
tion, but the share of t he ocher members in the J 
remaining property will bs proportionately 
reduced to make up the share of the after-born 
son. [Wallis, J ) GANESH BOW ». TULJA 
RAM ROW. 24 1.0. 696 =26 M.L.J. 460, 


Alienation-Father-Contract for sale 
— Specific perfortnance. 

In a suit for specific performance of a oon- 
iraot, to sell family property by the father 
toting 00 behalf of his sons also it is open to 
ihe Court to grant deoree against his Bbare 
DDly Chiter.— If the plaintiff expressly asks 
'or it a declaration of the son’s liability could 
oe made in the suit. (Ayling and Tyabjee, JJ ) 
KONDAPANENI C0TTAYY4 u. GANGARU 

3ESHAYYA. (1913) M.W.N. 993 = 

3ESB 21 1.0. 778 = 11 II L.T. MS. 
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- Alienation—Father — Setting aside —. 

Onus. J 

The difference between the case of a son 
attacking a sale by the father and aoo-parcener 
attacking a sale by the manager is one of onws. 
In the former case the eon must show that the 
debt was inourrcd for illegal and immoral pur¬ 
poses, while, in the latter the oreditor must 
show that the debt was incurred for proper 
purposes. ( Miller and Abdur Rahim, JJ ) 
SOMASUNDARA V. MURUGAPPA. 

36 Mad. 325= (19>3) M.W N. 86 = 
12 M.L.T. 571= 18 I 0. 49 = 

23 M L.J. 6)8. 

- Alienation — Father—Debts — Joint 

decree — Satisfaction by one — Liability of 
another's son. 

The liability of a judgment-debtor, to contri¬ 
bute when the deoree had been satisfied by 
another joint judgment-debtor can be enforced 
against bis eon. 26 Mad 590, Ref. iWallis, J.) 
DE6AI NAMBERUMaB V. NABAINASAWMI. 

9 I.C. 1023 = 9 M.L.T, 449. 

- Alienation — Father — Necessity — 

Essentials* 

An alienation by father of a family property 
will undoubtedly biud the son’s share even 
in the absence of antecedent debt it there 
was justifying neoessity. 39 Mad. 200, Diet. 

( Munro and Sankaran Nair, JJ.) VlNUKONDA 
VEERaBADRaM V. KONATALAPPaLLI Jagan- 
NADHA ROW. 

21 M L J. 443 = 9 I.C. 22 = 9 M.L T. £02. 

- Alienation—Father—Right to set aside 

— Members subsequently born. 

Where a Hindu father executes a mortgage 
over family properly at a time when be had 
no eon, it is not oompetent to the sons who are 
subsequently born to ohallenge the alienation. 
The subsequently born sons, take the estate as 
they find it at their birth and oanDot impeaoh 
prior alienations by ihe father. (Dhoblty, A, 
J.C.) J air am v. Venkata Rao. 

5 N L.J 66 = 1922 Nag. 101. 

- Alienation—Father — Necessity. 

It is open to the sons to impeach an aliena¬ 
tion by their lather on the ground that there 
was no legal necessity (or the alioDation of 
their shares in the joint family property and 
on the ground that do portion ol the debt was 
an antecedent debt bmding on them. The eons 
are not merely col fined to the plea that the 
debts of the father wore iqpurred for immoral 
or illegal purposes. ( Kotwal . Dhobley and 
Prideaux, A.J.Ce.) DHUDaBAI v. NaraYan. 

3 N.L J. 73 = 19*2 Nag. 28. 

- Alienation—Father— Setting aside— 

Right of son in womb to challenge alienation. 

A son in mmb at the date of alienation has 
a right to challenge, the alienation on Ihe 
ground of want of legal necessity or its not 
beiDg binding otherwise. tMacnair, A J Q.) 
PARA8RAM v. LAKHMICHAND. B7 1,0 . 578. 
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- Alienation — Father — Setting aside— 

Ooub—D ebts—Immorality. 

To ticmpt tfce son's share in family property v 
frcm liability lor bis fathers debts the son 
must Dot only stow that the debts were incur¬ 
red lor mmcral purposes but should also 
establish a connection between the particular 
debt and the speeifio immoral purpose. Mere 
proof of extravagant or of immoral babit will 
not shift the onus od to the creditor. 30 All. 
156 ; 28 All 508 ; 14 Bern. 320, Foil. (Mitlra, 
A.J.C.) BH1KA v. HARLAL. 43 I 0. 206. 

- Alienation — Father—Legal necessity 

—Proof. 

Necessity cannot be inferred by mere recital I 
in the deed, that money was borrowed for pri¬ 
vate expenses and the existence of a large 
family ol the alienor. [Drake-Brockman, J.C.) 
Hira Ram v. Udhe Ram. 19 I C 861 = 

9 N.L.R. 74. 

- Alienation—Father—Mortgage—Sons 

liability . 

There is a distinction between the sons’ 
liability under a mortgage exeouted by a 
lather of a joint HiDdu family and hi9 remedy 
after proceedings taken agamet the father on 
foot of the mortgage. In the case of a joint 
Mitaksbara family consisting of a father and 
minor sons, the father is necessarily the 
manager ol the joint family, and as such, for 
all purpoeee, is a representative of tbe family, 
In tbe case of a joint Mitaksbara family wherel 
the father, ihe managing member mortgaged! 
family property for an antecedent debt and \ 
a 6Uil was brought and decree obtained against 
the father, 6uch suit and decree should be 
regarded as instituted and pronounced agaiDSt 
him, in bis representative capacity ; and if a 
son after a decree being obtained agaiDSt the 
father, upon a mortgage executed by the father, 
sues to have it declared that his share is not 
liable to satisfy tbe said deoree, or after a sale 
id execution of such a decree, sues to recover 
possession of bis share, he cannot succeed, 
unless be proves that thedebtwas contracted 
for immoral or illegal purposes, or that tbe 
debt was of an illusory character. Ihe rule as 
laid dowD in Sura/ Batisi Kcer's case is not 
limited to the cases in which the property had 
passed cut of the hands of tbe family and gone 
into the baDds of persons who were neither 
previous creditors when the sale is a private 
alienation nor judpment-creditors when the 
sale is by publio auction. (Dalai and Simpson, 
A J.Os.) Rup Kjshore v. KanhaiyA Lab. 

26 O. C. 266=10 O.L.J. 141 = 

9 0 & A.L.R. 884= 1S23 Oudh 527. 

- Alienation — Father — Mortgage — 

Decree against— Suit by sen to set aside — 
Dicree on mortgage— Effect of. 

Except in caseB wbere'joint ancestral property 
has passed cut of ihe joint, family either under 
a ccnve^ance < xecuted by the father in consi¬ 
deration of an antecedent debt or in order to 
raise mcney to pay cf! an antecedent debt under 
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a sale io execution of a decree for the father’s 
debts aod io no others, the sons are not under 
an obligation to show that the debts represent¬ 
ed by a mortgage ereouted by the father wore 
debts which were contracted for immoral or 
other purposes not binding on the estate. A 
deoree, unless it is binding on the sons, does 
not improve the position of the creditor any 
more than a sale which a father eSeots in order 
to pay a debt incurred by h'tnself on the 
aeourity of the mortgaged proparty. The 
exception to the general rule that no manager, 
guardian or trustee oan be entitled for his own 
purposes to dispose of the estate, whioh is 
under his oharge, oannot be extended where a 
liability under a mortgage marges into a 
decree, unless that decree can by any rale of 
law be held to be binding on the other members 
of the family. If a mortgage is not valid so 
far as it purports to enoumber the joint family 
property, it oannot beoom9 a just and legal 
consideration, if, in the ab3enoe of the soqs of 
the mortgagor a deoree has been obtained on 
foot thereof against the mortgagor. Otherwise 
the proteotion intonded for the juaioc members 
of the family can in that way be easily circum¬ 
vented and beoome illusory. <K inhaiya L\l. 
J.O ) GANGA BAKHSH 8INOH V. R*GHUBaR 
SINGH. 23 0 C 299 = 9 0 & A L R 339 = 

10 0 L.J 61 = 1923 Oudh 182. 

-- Alienation —Father—Mortgage with¬ 
out legal necessity or antecedent debt. 

A mortgage wbioh is not binding on the 
estate in the father's lifetime would not be 
binding on the sons, for the mere oiroumstanoe 
of pious obligation of Hindu sons to pay their 
father’s debts. 21 O.W.N. 967 IPO.), Poll. 
{Dalai, and Daniels A.JGs.) RAM Sarup 
BINGH V, JAGESHUR SINGH. 

26 0.0. 311 = 9 0. & A L R 137 = 

1923 Oudh ISO. 

-- Alienation—Father. 

The existenoe of a pious obligation does not 
validate a mortgage or alienation whioh is 
otherwise invalid. (Kanhaiya Lit, J.O.) Ram 

autar v. Beni Singh 

23 O.C. 89 = 1922 Oudh 133. 

- Alienation — Father—Consideration — 

Major portion of, binding—Eject on transfer. 

Where a large portion of the consideration 
amount is borrowed for legal necesaitv the 
transfer by the manager of a joint Hindu 
family oannot be said to be void and the 
transaction, oan be upheld if the transferee 
offers to pay up the non binding portion of the 
debt. 36 1.0. 57, Foil. (Dalai, A JO) Gaja- 
DHAR BAKHSH BINGS V BAIJNATH. 

68 1.0. 967 (2) =8 O.L.J. 603. 

-- Alienation — Father — Son’s right to 

recover property. 

Held, that the prinoiple, that where ancestral 
property has passed out of a family under a 
sale-deed exeouted by the father, the sods can¬ 
not recover the property merely proving absence 
of legal necessity, applies only where the sale 
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under whioh the property has passed away was 
executed in lieu ol antecedent debts or in exe¬ 
cution of a decree for debt. 11 A 321; 44 I.A. 
126; 6 I.A. 68 and 31 All 176, Poll. (Daniels, 

J C.) Lachbman Shukul v. Ram Kis- 

HORE. 61 1,0.220 = 24 0.0.218, 

- Alienation — Father — Son, if can re¬ 
cover property . 

Where joint family property goes away either 
by a father’s alieaation to p*y off an anteosdeut 
debt or in execution of & deoree foe fch9 father’s 
debt, the sons, by virtue of their pious obliga¬ 
tion to pay their father’s deots, oaaaot recover 
the property. But they can do so, if they show 
that the debts ware contracted for immoral 
purposes and that the purchasers had notioa of 
such purposes. Tnis holds good evea if the 
father is alive. (Kanhaiya Lai. J.O l Ram 
NIDH v. 1SURDIN. 63 1.0. 288 =21 0.0. 161. 

- — Alienation-Father—Alter born son. 

Whether the father is the sole oo-paroenec at 
the time of alienation, it is valid and oannot 
bo imp8aohed by a son born after the alienation 
takes place. ( Lindsay , J.O.) KANDHAI v. 
BlBI NAWAB BEGAM. 62 10.811 = 

8 0 L.J. 283. 

- Alienation — Father—Suit to set aside 

by subsequently born son — Limitation. 

The right of a subsequently born son to 
challenge the alienation by his ancestor on the 
ground of the absence of legal necessity there¬ 
for comes into existenoe as soon as the alie¬ 
nation is made and is available to any m mber 
of the joint family, who, being in existence at 
that time, has not been a consenting party to 
the alienation. Therefore limitation begins 
to run from the date of the alieaation and in- 
as-muoh ae no fresh cause of action accrues to 
a subsequently born son a suit by suoh son to 
challenge the alienation must b9 brought 
within the original period of limitation. ( Lind¬ 
say . J.C.) OUDH BEHARI 8INGH V. BURA-I 
Bali. 61 I.C 831 = 8 O.L J. 205. 

- Alienatxoyi — Father — Essentials of 

validity. 

The elements necessary to validate an aliena¬ 
tion are that the purpose for whioh the money 
was borrowed was neoessary by law and that 
there was pressure on the estate suffi eient to 
render the alienation neoes°ary. An alienation 
oould be upheld where if only that Amount had 
been borrowed, whioh the Court finds for legal 
necessity, a mortgage would still have been 
neoessary ; if not {he alienation should be set 
aside on ooDdition that the oreditor be repaid 
the money advanced wi*.h interest. < Daniels, 

A J.C.) Umrao Singh v. Gaya Prasad. 

60 1.0. 647 = 23 0 C. 371. 

- Alienation — Father — Reversion 

taking from a collateral. 

A reversioner inheriting property from a 
collateral gets absolute estate and h>s sons and 
grandsons oannot impeaoh alienations of the 
property made by him. A mortgage by father 
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binds the family properly if made for family 
benefit or necessity or to pay an antecedent 
debt. ( Stuart , A.J.C. and Pandit Kanhaiya- 
lal, A J.O.) Bharat Singh v. Sarsruti 
SINGH. 7 O.L J. 459 = 60 I 0. 137 = 

23 O.C. 241. 

- Alienation—Father — Son's suit to tel 

aside onus. 

Where joint family ancestral property h*6 
passed out of a joint family either under a con¬ 
veyance by the father in lieu of anteotdent 
debts or under a sale in execution of a decree 
(or the father's debts, bis sons oannot recover 
their property unleso they show that the debts 
were contracted for immoral purposes and the 
purchasers had notice of the same. The mere 
faot that the purchasers ware the creditors of 
the father does not make anv difference in the 
application of the rule. (l^Jiir Hasan, J.C ) 
VA8LDEO Lal v Mahabir. 23 0.0.344 = 

39 I.G t70 - 8 0 L J 18 = 

3 U P.L.R, (J.O.) 1. 

— — • — Alienation—Father — Inquiries — Duly 
of alienee—Enquiry—Extent of. 

An alienee from the father of a joint Hindu 
family will be protected if he makes enquiries 
as to the necessities of the loau and satisfies 
'himself that the necessities represented to 
exist. If the necessity for tbe loan oannot be 
established by direot evideuoe it may be as¬ 
sumed if reasonable oare was shown to have 
been taken to a3oertaiu that it existed and that 
the transferee acted in good faith. 40 All. 171. 
(P.O.), Foil. (Stuart and Kanhaiya Lal, A.J. 
Ob.) Jai Narain v Ba.trang Bahadur 
SINGH. 7 0 L.J 330 = 66 I 0. 826 = 

2 U P L R. (J O.I 113. 

- Alienation — Faihtr — Decree against 

—Sale ot mortgaged property — Redemption 
suit by sons—Whether maintainable . 

The mortgagees purchased the property in a 
sale in execution of their deoree against their 
father alone upon a mortgage by him. A suit 
by the sons who were not parties to tbe above 
suit was held maintainable for redemption of 
the mortgaged property. ( Lindsay . J.C.) 

.Drigpal Bingh V. Sukanandanlal 

7 O.L J. 161 = 86 I 0. 299 = 
2 U P.L R. (J.C.) 96. 

■ ■ • Alienation—Father— Nec3ssity—Con¬ 

sent of sons—Presumption—Bulk of the 
consideration supported by necessity—Relief — 
Form of. 

The oonsent of the sons of a Hindu to an 
alienation by their father may bo inferred 
from their failure to objeot at the same time 
to the alienation. Where there is a delay in 
impeaohing an alienation by a Hindu father of 
the family property the burden of proving that 
the alienation was not for a legal neoeseity is 
upon those who seek to havo the alienation set 
aside. A sale of a small portion ol a joint Hindu 
family property to pay ofl a portion of a debt 
incurred for the purohase of acquiring new 
property may bo justified. Where the bulk of 
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the consideration is found to have been taken 
for legal neoesetty the sons cannot question tbe 
6ale. (Ashworth, A.J.O.) RAM Margin y, 
Lalta PRASAD. 53 1 0. 664 = 6 0 L.J. 501. 

- Alienation—Fa'.lur-Antecedent dibts 

— Compulsory execution by Court - Selling 
aside sale. 

A conveyance in consideration of an anteced¬ 
ent debt of a Hindu father may be enforceable 
during the father's lifetime. 39 All. 437. p.c. 
Ref. — Where the deed of conveyance would be 
enforceable iu the father’s lifetime if executed 
by him, the faot that the person entitled to 
claim thereunder got it exeouted by the Court 
under a deoree would not make any difference. 
Where the bulk of the consideration consists of 
auteoedent debts or is givea for valid neoessity 
so that it wculd have been impossible to raise 
the required amount except by effecting the 
sale iu dispute, tbe faot that the vendor could 
obtain from the purchaser something ovor and 
above tbe amount binding upon the estate is 
an insufficient ground for setting aside the 
deed. (Daniels and Lyle , A J.C-i.) GUR 
Bahai v, Girdari Lal 22 0 c. 84 = 

1 U.P.L R. (J O ) 34 = 82 I o. 75 = 

6 0 L J 411. 

- Alienation—Father—Antecedent debts 

—Dtbl due to alienee—Neces ity. 

Whore in alienation by the father of joint 
Hindu family the autecodent debts, to dis¬ 
charge which the sale was made, were 
owing to the alienee himself, the alienee is 
bound to prove necessity lor the loan and can¬ 
not rely on tbe anteoedenoy of the debt. 
(Kanhaiyalal, A J.C ) Harpal 8INGH y. 
Harakh Bahadur Singh 22 0 c 16 = 

80 1 . 0 . 793 = 1 U P L R. (J c ) 32 . 

- Alienation—Father— Necessity—Bur¬ 
den of proof - Fixation of rate of interest. 

The alienee must prove neoessity for further 
obargeB on the property, if the property is made 
eubjeot to further charges and also for a high 
rare ot interest if such is oharged. The fixiog 
of rate of interest is within Court’s discretion 
but its deoision on the point any be challenged 
in second appeal. (Stuart, A.J.C.) Sarabjit 
Bingh v. Gur Baksh Singh. 36 I c. 916 = 

> 19 0C.:169, 

- Alienation-Father— Belts-Anteced¬ 
ent debts—Necessity. 

Ddbts not proved to have existed nor incurred 
toe necessity are not auteoedent debts to justi¬ 
fy alienation. (Siuart, J C and Kanhaiya Lal, 
A J.C.) GAnesh v. Naghshar baksh 
BINGH. 33 I C. 780 = 3 0 L J. 451. 

-Alienation- Fa her —Mortgage — Suit 

—Decree. 

In a mortgage suit where nno3sily is dis¬ 
proved tbe creditor cannot be allowed to ask in 
appeal for a simple money deoree inasmuch 
as (be dolt, bad not been alloty»d to prove 
immorality. (Lindsay. J 0.) Budhaulal u 
jAGANNATH 34 I G. 737 = 3 0 L.J, 214*. 
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- Alienation — Father — Manager — 

Difference. 

Even though inadequacy of consideration 
may be BLffioieut to 66t aside alienation by 
manager of a family yet that is not a sufficient 
reason to rendet invalid an alienation by the 
father though he may be also the manager. 
[Lindsay, J.C.l. JUGAL Kishore v Rajha- 
BAR SIN GO, 34 l.o. 89. 

- Alienation — Father— Setting aside — 

Right ot a/ter born son, 

An alienation by eole surviving co-parcener 
cannot be qutetioned by after-born son as he 
acquires vested right only in euoh family 
property as existed on the date of his birth. 
( Sluan and Kanhaiya Lai, A J.Ce.) MAHBSH 
V. BANWARl LAD. 31 I C 717=18 0 0. 162. 

-^ftenafion— Father—Setting aside — 

Sons—Anleceaent debt . 

If a father in a Hindu joint family alienated 
seme property in which a part of the consider¬ 
ation was for legal necessity, a son oan recover 
hie chare in the property on paying the propor¬ 
tionate amount ot consideration money 
required for legal neoeasity, or for discharging 
antecedent debt. A mortgagee, enforcing a 
mortgage made by the father against sons in a 
joint family of the joint property, must prove 
the legal necessity or the antecedent debt or at 
least that his reasonable enquiries showed the 
above faots. A debt incurred at the time of 
mortgage of money advanced as consideration 
of the mortgage is cot an “ antecedent debt.” 
(Chamier and Piggolt, A.J.O.) MaHABIR 
Prasad v. Basant Singh. 12 I c 347 = 

14 0 0. 299. 

- Alienation — Father \— Great grand- 

lather— Alienation contested by grandson but 
suit dismisstd—Second suit by alienee against 
great grandson — Right ot great grandson 
to challenge alienation with respect to entire 
property. 

The dismissal of a suit by a grandson con¬ 
testing in bis own rights an alienation by his 
grandfather of the ancestral properly is no bar 
to the right of the great grandsoD, who was 
living at the time of the alienation to oballeng6 
the same in bis own right and with regard to 
the entire property alienated not merely to the 
extent of his share. (Sundar Lai O J.O.) 
BAbu Ram v chote Lad. H I G. 291. 

- Alienation — Father—Antecedent debt. 

Where a mortgage is exeouted by a father for 
an antecedent debt the lender is not bound to 
prove family necessity or benefit. ( Jwala 
Prasad, A. C.J. and Das, J•) ABDUD Rah- 
UAN v. 6HIB LAD. 63 I c 370 = 

2 Pat. L T. 672. 

- Alienation — Father — Gift — Bride¬ 
groom— Anc>s'>al property—Liability of—Sons 
of grantor—Whether liable. 

The sons and grandsons of the grantor of a 
maintenance to a bridegroom on the oooasion 
of his marriage are bound, to the extent of the 


HINDU LAW—Alienation—Father. 

anoestral property in their hands, by suoh 
graDt. i Miller, O.J. and Mullick , J.) MADHU- 
sudan Prasad v. Rawji Das. 

1 Pat. L.T. 841 = 87 1.0. 341 = 

8 Pat. L.J. 816. 


- Alienation — Father—Mortgage —Suit 

by sons to set aside—Onus—Suit to enforce 
security—Difference. 

There is a distinction between a oase where 
the eons bring a suit for setting aside aliena¬ 
tions made by their father and reoovery of 
possession of property whioh has passed into 
the bands of the alienee and that brought by 
the mortgagee to enforce his security against 
the joint family. In the former case, the sons 
must show the grounds on which they seek to 
set aside the alienation ; in the latter it is the 
mortgagee who has to show how he olaims 
re-payment ot the debt ot the father. 39 All 
437 ; 31 All. 176 (F.B ), Ref. ( Ccutts and 
Sultan Ahmed , JJ.) 8UKDE0 JHA v. JHAPAT 
Kamat. 8 Pat. L.T. 120=1 Pat. L.J 49 = 

2 U P.L.R. iPat.) 39 = 84 I C 946 = 

1920 Pat. 67 


- Alienation — Father— Setting aside — 

Sons not in existence, if can question. 

Sons born after an alienation by the father 
of anoestral property have no right to question 
suoh an alienation, inasmuch as the transfer 
was prior to any right whioh acorued to the 
sons by reason of their birth. It does not 
matter if the alienation was unnecessary or for 
illegal or immoral debts. 34 Cal. 372 ; 33 All. 
283, Foil. (Chapman and Jwala Prasad , JJ.) 
Bishwanath Prasad bahu v Gajadhar 
Prasad Sahu. 1917 Pat. 336 = 

3 Pat. L.W. 286 = 43 1 0 370 = 

3 Pat. L.J. 168. 


Alienation— Father— Mitaksbaca. 


A father oan sell or mortgage his and also 
.s sons’ ebareB to pay efi an antecedent debt 
[ his owd, ud legs it is of an immoral or illegal 
ature, and the decree passed against the 
ither oan be enforced against sons, though 
ie sons were not parties to the suit. (Chap¬ 
man and Roe. JJ.) RAGHUNANDAN BlNGB 
PARMESHWARDAYAD 6INGH. 

2 Pat. L J 806 = 1 Pat. L.W. 636 = 
39 IX. 779 = 1917 Pat. 187. 


- Alienation-Father—Decree on mort¬ 
gage — Bmds sons' interest in the joint estate 
Sons not parties to the suit. 

A deoree on a mortgage against a Hindu 
father governed by the Mitakshara Law bindc 
the sods’ interest in the joint estate, even 
though the sens may not have been parties to 
the suit. The right to redeem tne family pro¬ 
perty eubject to a mortgage by the father and 
sold in execution of a mortgage decree, cannot 
be lexeroised without first setting aside she sale. 
Ic is doubtful whether a Mitakshara son can 
sue to redeem the property, if he has been 
deliberately and with notice of his existence 
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omitted from a euit upon a mortgage made by 
his father. ( Shar/uddin and Hoe, 33.) 
Bholajha v. Kali Prabad 

1 Pat. L.J 180 = 84 I.G. 298 = 

2 Pat. L.W. 413. 

Alienation—Guardian. 

“ Alienation—Guardian — Legal neces¬ 

sity. 

Where the mother as guardian alienated 
certain property but only a portion of the 
consideration for the alienation of the property 
was for legal necessity. Held, on the payiog 
baok to the vendee that part of consideration 
whioh was lor legal necessity the plaintiffs 
would be entitled to get back their share in 
the property alienated. (Gokul Prasad, J ) 

Lakhram Singh v. Sheo Trasad. 

1922 All. 816. 

- Alienation— Guardian — Necessity — 

Interest exhorbitant. 

Two mortgage bonds vtere exeouted, one for 
Rs. 1,000 with oompound interest at 18 per 
oent. per annum, and the second which was 
exeouted the next day was for Rs. 99 exeouted 
by the mother of the mortgagors of the first 
deed and was attested by the sons. H^ld, that 
in regard to the first bond there was no neces¬ 
sity for borrowing money at 18 per oent, per 
annum and 10 per oent. pet annum, simple 
interest was ample ; aDd in regard to the 
second bond the mere faot that the sons 
witnessed it did not make the mortgage valid. 
[Richards, O.J. and Bannerjee, J.) Lal Singh 
V. SURJAN SINGH. 38 I G 864 = 

ilflA.L J. 124 

- Alienation — Guardian — Binding 

nature on minor. 

The teat with regard to the binding nature 
of an alienation by a natural guardian npon 
the minor as laid down in Hunooman Pevsaud's 
case 6 M.I. A., p. 898, is that the power must be 
exeroised by the guardian rightly for necessity 
or tor the benefit of the infant. It would be 
open to the alienee to establish that he had 
made all proper and necessary enquiries and 
that he had aoted in good faith in advancing 
the moneys to the natural guardian of the 
minor. (L. A. Qhah and L. O. Crump, 3J.) 
RAOJI THAKARAM V. PREMRAJ SaDABAM 

Mabwadi. 1928 Bom. 213. 

*- Alienation — Guardian—Prudence and 

neoe8eity —Da faoto guardian. 

The guardian of a minor is not limited only 
to makiDg euoh dispositions of the latter’s pro¬ 
perty as he is compelled to make by sheer 
neoeBsity. Whether wbat be did was or was 
not for the benefit of the minor and as Bnoh 
binding on the latter was determined in this 
obbo by aiking what would have been tbe 
probable reaolt if tbe guardian had not takeu 
the steps be did taka and as it appeared that 
bigger sacrifices would have beocma inevitable 
if the stops in question had not been taken, 

Vol. Ill—67 


HINDU LAW—Alienation—Guardian. 

the transaction was upheld as that of a prudent 
administrator. ( Walmsley and Panton . 33.) 
Bm Ishani Dari v. Rajendranath .Dsh. 

23 C.W N. 658 = 48 I C. 303 = 28 G.L J. 250. 

- Alienation — Guardian — Benefit — 

Necessity. 

' Bentfli,* is different from ' necessity’ but 
does not necessarily include a speculative 
development of a minor’s estate. (MotJorjee 
and Ntwbould, 33.) KRISTA CHaNDRa v. 
RaTan Ram Pal. 20 C W N 645 = 

33 I G. 673=23 GLJ 432. 

- Alienation— Guardian— Not described 

as such—Mother acting on behalf ol her minor 
sons , 

When a transaction was entered into by a 
Hiuau mother in her own name, but really on 
behalf of and for the benefit of her minor sons, 
tbe latter would be bound by it. Tbe Court 
must look to the substanoe of the transaction, 
not merely to the form of expression. {Mooker- 
jte and Beachcroft , JJ.) GlRIJA NATH ROY 
v. Upendra Nath Pal 20 I Q. 241_ 

- -Alienation — Guardian — Necessity — 

Convenience of management. 

Under the Hindu Law the natural female 
guardian of a minor cannot dispose ol the 
property of the minor because ehe wishes to 
live with her relatives and obtain their help in 
managing their anoestral properties. The faot 
that her relatives and those of tbe minor 
adviae her to that efleot makes no diflereDoe. 
(Abdur Rahim and Spencer, 33 ) PONNU* 
8WAMI PILLAI V. SUBRAMANIA PlLLAI. 

53 I.G. 412. 

_ — Alienation — Guardian--Minor's rights. 

Relinquishment by mother aoting as guard¬ 
ian of minor son ol a Zemindary for an 
ineigDifioant consideration, does not bind the 
minor even as a family settlement. I Wallis, 
C J. and Srinivasa Aiyangar, J.) VlSVA- 
NATHASWAMI NAICKER V KAMULU AMMAL. 

(1915) M W.N. 968= 2 L W. 1214 = 
19 M.L.T. 296 = 31 I.G. 833 = 80 M L J. 481. 

- Alienation — Guardian — Necessity — 

Proof—Reoitals. 

Mere reoitals in doouments as to tbe binding 
nature of debts inenrred by a guardian are not 
enough to bind the minor. There must be 
evidence aliunde to establish it. I L.W. 794; 
Foil, f Aybng and Seshagiti Aiyar, 33.) 
RAMINEEDI RAMaCHANDHAYYA v BOBBA 
JANAKIRAMaYYA. 1LW 805 = 

26 1.0. 66= (1914) M.W N. 874. 

- Alienation — Guardian — Release — 

Validity of. 

The guardian of a minor without independ¬ 
ent advise and in abEence of disputes about 
the minor’s right oannofc exeonte a release of 
all tbe minor’s rights over a large extent of 
property in consideration ol grant of email 
portion. (Miller and Abdur Rahim, JJ.) 
VlSVANATHASWAMI NaICKER V . KamO- 
AMMAL. 21 I.G, 724-24 M.L J. 271 = 
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HINDU LAW—Alienation—Guardian. 

- Alienation — Guardian — Minors — 

Right to set aside—Limitation. 

When the mother of two Hindu minor 
brothers alienates their property as guardian 
and the elder of the two attains majority and 
does not challenge the alienation within three 
years of hia majority, the rights of both th3 
minors beoome extinguished. ( White, C J. 
Sankaran Nair and Sadasiva Aiyar, JJ.) 
Doraiswami Serumadan v. Nandisawmi 
SELUYAN. 38 Mad H8 = 23 M L J. 403*= 

21 I.C. 410=11 M L.T. 401 = 

[On appeal from 10 M L.T. 418 = 
(1911) 2 M.W N. 450 = 12 I C 613 = 

21 M.L J. 1041] 

- Alienation — Guardian — Minor — Sale 

to discharge mortgage. 

Where a step-mother sells the family proper¬ 
ty to disoharge a mortgage debt of a minor s 
father, the sale is Dot binding on the minor 
who not being personally liable gained nothing 
by the sale. But he oan recover the property 
by payment of the debt. (Sundara Aiyar, J.) 
In re, RAMA REDDl. u ^ 

- _ .Alienation—Guardian de facto— Void. 

An alienation of the property of a minor by 
his de facto but not bis de jure guardian, is 
absolutely void and the minor need not set it 
aside before obtaining possession. ( Prideaux, 
A J.C.) 8HAHU V. MOBIDDIN 63 I.O. 397 = 

' 4 N.L.J. 80 = 

_ .—Alienation—Guardian—Minor, when 

bound. 

The powers of alienation of a guardian are 
the same as thoso of a manager of a joint 
family aoting for the oo-parconers and a minor 
is bound by aots of his guardian done bona fide 
and for his benefit. (Drake Brockman, J.O.) 
HANUMAN SINGH V. GANESH P g q A j ^ g gQ = 

—- —Alienation—Guardian—Necessity— 

Recitals. 

The mere reoital of the existence of two 
mortgages in a subsequent deed does not bind 
the persons other than the executant and it is 
inoumbent on the mortgagee to prove that the 
mortgage was exeouted for family necessity and 
for the benefit of the minor on whose behalf 
the guardian purported to aot. 36 All 197 
and 41 Bora. 300. Ref. (Kanliaiya Lai, A.l.C.) 

BABU V. 6ADA SHEO. “g' o'.O 

_ Alienation—Guardian— Discharge of 

prior mortgage—Charge—Plaintiff's right to 
contest—Mortgage barred. 

Where in a suit for ojeotment the defendants 
who were in possession, by virtue of their hav¬ 
ing paid off a prior mortgage on the property, 
olaimed the amount so paid off, and the plain¬ 
tiff’s right to oontest the validity of the mort¬ 
gage was barred by limitation, held, that the 
plaintiff was bound to pay the amount claimed 


HINDU LAW — Alienation—Manager of 
endowment. 

by the defendants before recovering possession 
of the property. (Piqqott and Lindsay, A.J. 
Cs.) MUSAMMAT MASATO V. AZIZULLAH 

KHAN. 20 I C. 273=16 O.C 119 = 

- Alienation — Guardian — Legal neces¬ 
sity—Performance of Gaya Sradh of uncle of 
minor. 

The expenses of the performance of Gaya 
Sradh of a Hindu minor’s uocle not being 
beneficial to the minor do not constitute any 
legal neoessity. \Sharfudd*n and Roe, JJ.) 

8UBA MAHTON V. MUNSHI MAHTON. 

40 1 G. 623. 

- —Alienation — Guardian —Necetsily— 

Onus. 

It is for the alienee or creditor to prove that 
a transaction by a guardian of a Hindu minor 
was for a legal neoessity and for the benefit of 
the minor. Where he is sued on the ban 
along with the minor and the guardian con¬ 
fesses judgment, a money decree should be 
passed against the guardian. (Parlett, J.) 
ANNAMALAY CHETTY V. NAUMA. 

17 I G. 903 = 5 Bur. L.T. 157. 
A lienation — Guardian—Setting aside 


— Guardian not parly—Estoppel 

The guardian is a necessary party to a suit 
by a minor oo-paroener after attaining majority 
against the alienee from the guardian in 
possession, on the ground that the alienation 
was fraudulent. A party relying on the 
guardian’s appointment for one purpose is 
estopped from repudiating it for another. 
(Crouch, A.J.C.) VALJI JASRAJ V. TAYBJI 
Mah&IED BHOY. 23 1.0. 676 = 8 S L.R, 44. 

Alienation—Manager of Endowment. 

- Alienation—Manager of endowment — 

Powers of—Acquisitions with income of asthal — 
Accretion to asthal. 

The mahant of a Hindu asthal of mutt 
holds the property in trust for the institution 
itself. He oan only alienate it in oase of 
neoessity. Acquisitions with the income of an 
asthal are subjeot to the same trust as the 
original property and subjeot to the same 
restriotions on alienation. In the absence of a 
necessity which would render the debts con¬ 
tracted by him binding on the institution a 
mahant has no power to alienate its properties 
for the purpose of disobarging those debts and 
if the asthal was not liable for suoh debts, his 
successor is entitled to have the Ale set aside. 
(Mr. Amur Al i.) BASODEO ROT v Mahanth 

Jugal Kibhwabdas^ # _ 

28 0 L.J 476 = 24 M L T. 303 = 
20 Bom. L.R 1088 =16 A. L.J. 601 = 
8 L W. 130 = 43 I 0. 818 = 
(1918) M W.N. 431 (P.0.) 

Alienation—Manager of endowment— 

«« T\ A 


Permanent lease—Necessity Benefit. 

A permanent lease of temple lauds at a fixed 
rent or rent lree for a premium, is valid only 
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HINDU LAW — Alienation—Manager ot 
endowment. 

if juafc'fiad by unavoidable nsoessity. This is 
ao whether the lands are agricultural lands or 
a building site, for ia either case the debutter 
estate i3 deprived of the chance it would have, 
if the rent were variable of deriving benefit 
from the enchancement ia value of the future 
of the lands leased. 13 M.I.A. 270 ; 31 I. A. 83 ; 
36 I. A. 148, Ref. The expression " benefit to 
the estate” as justifying an alienation by the 
guardian of an infant or the trustee of a 
religious endowment oannot be precisely defined; 
but it inoludes the preservation of the estate 
from extinction, the defence against hostile 
litigation affecting it, the protection of it or 
portions of it from injury or deterioration and 
auoh like things. 6 M.I.A. 993 ; 2 I.A. 145 ; 
4 I. A. 53, R'Jf. A ahebait would not be justified 
in selling debutter land solely for the purpose 
of getting oapital to embark on a money lending 
business, however, attractive and lucrative it 
might be. Nor is he entitled to alienate part of 
the endowment of his own oharity to enrich a 
separate and alien oharity. A ousfcom author¬ 
ising the shebait of a temple to alienate dedi¬ 
cated property absolutely at big will and 
pleasure would be opposed to the intention of 
the original endower who presumably meant 
the worship to be perpetual. (Lord Atkinson), 
PADANIAPPA OHETTY V. SREEMATH DEIVA- 
8IKAMONY PANDARA 8ANNATHI. 

40 Mad 703=21 O.W.N, 729 = 
13 A.L J. 483 = 1 Pat. L.W. 697 = 
33 M L.J. 1-19 Bora. L.R £67 = 
22 M.L T. 1 = (1917) M.W.N. 507 = 
26 0 L.J. 133 = 6 L.W. 222 = 
39 1.0. 722 =4i I.A. 147 (P.G.), 

[Affirming 9 I.C, 281 = 84 Mad. 335.] 

■ — Alienation—Manager of endowment— 
Mortgage—Necessity—Proof of—Lapse of time 
—Acknowledgment by successive trustees—Non- 
production of accounts. 

In a suit on a mortgage granted over the 
property of a mutt by its head, the onus is on 
those representing the mortgagee to prove that 
the debt was incurred for a necessary expense 
of the institution itself. Where however many 
years have elapsed sinoe the debt was originally 
inourred, both lender and borrower being dead, 
and succeeding heads of the matt have reoog- 
nised the debt as binding on the Mutt, the 
Oourt should be more readily satisfied than 
whore the mortgage is of more recent date or 
its validity has been disputed. If the books of 
the mutt which would show the nature of the 
transaction are withheld from the Oourt, an 
inference adverse to the mortgagor can be pro¬ 
perly drawn. ( Lord Shaw.) MURUGESAM 

PiLLAi v, vJnana Samis anda Pandara 
BaNNADHI. 40 Mad. 402 = 21 M L T. 238 = 

32 M L.J 369 = 18 A L.J ?81 = 

1 Pat L.W. 487=8 L.W. 789 = 
21 O W N. 761 = 19 Bora L.R 436 = 
28 G.L.J. 589<=(1917) M.W N. 487 = 
39 1.0. 639 = 44 I.A. 98 (PC.). 


902 

HINDU LAW — Alienation—Manager of 
endowment, 

- Alienation—Manager of endowment— 

Shebait — Limitation. 

Where tbo Shebait of lands dedicated to the 
service of ao idol grants a permanent lease, a 
suit by his suooessor n recover possession after 
12 years of the alienation is not barred by 
Art. 134 of the Limitation Act of 1877. (Lord 
Macnaghten.) ISWAR SHIYAM CHAND Jin a 
RAM KANAI Ghose. 380al. 326 = 38 I A 76 = 

15 C.W.N. 417 = 9 M.L.T. 418 = 

8 A.L J 523 = 13 Bora. L.R, 421 = 
14 C.L.J, 238 = (1911) 2 M.W N. 281 = 
10 I.C. 633=21 M.L.J. 1143 (P C ), 

— - -Alienation—Manager of endowment — 

Alienation of temple property. 

Custom may reuder private alienations valid 
but in determining the question, the benefit tc 
the idol is of primary importance. Property 
dedicated to a deity is Extra eommercium, and 
needs epeoial protection of the sovereign whose 
duty it is to intervene to prevent fraud and 
waste. Persons having the management and 
possession of the proporty of an idol mu 3 t be 
empowered to do whatever may be neoeseary 
for the service of the idol and for the benefit 
and the preservation of its property, ( Chau- 
dhury and Cuming, JJ.) NlTYA GOPAD 
BANNERJEE V. PROVASCHANDRA MUKERJI 
21 C.W.N. 809 = 60 I.C. 19 = 31 C.L.J. 37. 

1 Alienation—Manager of endowment— 
Bona fide purchase—Plea of. 

In dealing with proporty validly dedicated 
for religious purposes no question of bona fide 
purchase for value arises. ( Greaves and Panton, 

JJ.) Saradindu Mukbebjee v. Charu 
Chandra Dutt 33 1.0. 883 = 23 C.W.N. 872. 

- Alienation—Manager of endowment — 

Permanent leaie — Validity, 

The grant of a permanent lease without 
legal necessity is in excess of the powers of tho 
shebait who grants the lease. The grant of a 
permanent lease at a considerable annual rent 
is a transfer for valuable consideration and 
Art. 134 of the Limitation Aot applies to a suit 
for recovery of possession.(F/efcfcer and Teunon, 
JJ,) RAMESHWAR M Alii A v. JlA THAKUR. 

48 Cal. 84 = 23 I.C. 337 = 19 C.W.N. 1082. 

- Alienation—Manager of endowment— 

Shebait—Powers of. 

The shebait of an idol oocupies a position 
which is analogous to that of a manager of an 
infant; he bas the possession and management 
of the dedicated proporty but not tho power to 
alienate it. 8. 81, Cl. (2) of tho Land Acqui¬ 
sition Aot, therefore applies to the oaso of a 
shebait. (Coze and Ray, JJ.) RAMPRASANNA 
Nandi o. Secretary of State. 

40 aal. 893 = 22 I.C. 272 = 19 C.W.N. 632. 

- ’Alienation—Manager of endowment— 

Setting aside — Estoppel. 

The manager of an endowment might be 
guilty of breach of trust in making an aliena¬ 
tion and yet might be estopped as against the 
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HINDU LAW — Alienation—Manager of 
endowment, 

bona fide transferee for value without notioe of 
the trust. Tha beDefioiary. the idol might not 
be estopped however. (Mockerjfe and Beach- 
crolt, JJ.J BlDHU SAHU V GOPI CHARAN 
DAS 18 I 0 969 = 17 CLJ. 233. 

- Alienation—Manager of endowment — 

Necessity—When justifiable—Setting it aside — 
Onus . 

An alienation of endowment property made 
by a mahant ie not valid if it is shown that 
there was no necessity for alienation. The 
power of a shebait in this respect is analogous 
to that of the manager of the property of an 
infant. 6uoh an alienation oan be justified 
only if there were no other means oi raising 
money but by the alienation. (Mookerjee and 
Camduff. JJ.) JAGANNATH DAS V. BlBI 
Hup a, 13 1 C. 83. 


-- Alienation—Manager ol endowment — 

Power of alienation. 

The powers of a Mahant of religious institu¬ 
tion in matters of an alienation of endowment 
property are analogous to those of a Hindu 
widow, 3 P.R. 1902. Foil. (Shih Din and Scott- 
Smith, JJ-> Amin Ohandv. BantUubli- 
DQAB. 18 P R. 1913 = 211 P L R. 1913 = 

19 1.0. 219 = 151 P.W R. 1913. 


- Alienation—Manager of endowment — 

Permanent-tenancy, 

The grant of oooupanoy right to tenants of a 
charity land by the trustees would ordinarily 
be a breaoh ol trust and there can be no pre¬ 
sumption in favour of suoh a tenancy in those 
properties. 40 Mad. 709 ; 10 L.W. 427. Foil. 
(Sadastva Aiyar and Spencer , JJ.) SUBRA- 
ATANIA AIYAR V. PONNAPl'A GOUNDAN. 

39 M.L.J. 629 = 23 M L T. 389 = 61 1 C 597 = 

12 L.W. 576. 

[Also 41 I.G. 788 = 33 M L J. 84. 

44 I 0 894 = 34 M.L J 234. 

13 I C. 596 = 15 C L J. 227 ] 


- Alienation—Manager of endowment — 

Permanent lease. 

It is only under exceptional oiroumstances 
that a permanent alienation of a temple pro¬ 
perty by a trustee oan be justified and when it 
is a question whether the temple authority 
granted a permanent lease or Dot, the presum¬ 
ption is against any intention to make euoh a 
grant. 40 Mad. 709 <P.C.) ; 19 M.I-A. 270 ; 15 
C.L.J. 227, Foil. ( Wallis . C J. and Knehnan, 
J.) GHINNMAL V. RATNASABAPATHY CHET- 
TiAR. 12 L.W. 191 = 89 I C 24i = 

(1920 M W N 832. 


-- Alienation—Manager of endowment— 

Suit to recover—Estoppel. 

A trustee of a temple who for his own private 
purposes alienates trust property is not estop¬ 
ped from recovering the oropertiea on behalf 
of the t'uat from a bona fido Durohaser. fSprw- 
cer and Krishnan, JJ.) YASIM 8AHFB v. 
vKAMBARA Aiyar. 37 M L J 698 = 

10 L.W. 672= 34 I.Q. 497 = 26 M.L T. 441. 


HINDU LAW — Alienation—Manager of 
endowment. 

-- Alienation—Manager of endowment— 

Permanent lease—Malabar Dtvaswam. 

Perpetual Kanom by a trustee of the Malabar 
devaswam is not binding on devaswam. 
(Seshaotri Aiuar and PhxUivs , JJ.) KUTTI 
PURATH KUNHUNNI PANIKKAB V RAMAN. 

26 M L.T. 332 = 10 L.W. 427 = 52 I O 675 = 

(1919; M.tf.N. 742. 

- -Alienation—Manager of endowment— 

Lease—Necessity. 

The trustee of a religious trust is not enti¬ 
tled to grant a permanent lease of the tiUBt 
properties. 40 Mad. 709 (P.C.) Foil. ( 8ada • 
aiva Aiyar and Napier, JJ.) VENKATAPPIEB 
V, RAMASWAMI AIYAR. 10 L W. 187 = 

52 I.C. 517 = (1919; M.W.N. 84& 


Alienation—Manager of endowment — 


Trustee—Powers of. 

Since it is beyond the ordinary legal compe 
tence of the trustee of a religious endowment 
to grant a permanent lease of the properties of 
the trust a presumption in favour ol the per 
manenc tenanoy Irom long possession and 
uniform rent could not lightly be made in the 
oase cf temple lands. (Spencer and Krishnan, 
JJ.) CHANDRASEKHARA SNVAMI V. NAINAS 

7 L.W. 194 = 43 1.0- M*- 
(1918) M.W.N. 219. 

•Alienation—Manager of endowment 

• a r* • < 1 J ^ 4 aa/ /I < 1 fl • 


- Alienation—manayoi u/ 

j tting aside—Suit by disciples to set aside 

imitation—Form of relief. 

It is competent to the disoiple3 of a mutt ic 
presentative capactity to sue to set aside an 
ienation of mutt properties and for possess^n 
be given to the head of the mutt. ThB , ° l * 
governed by Art. 120 or Art. 144 according 
it is for declaration or for possession and 
citation starts from the date of alienation. 
l.j. 410. Foil. (IK«K«sO.J. and 8eshagir% 

iyar, J.) CHIDAMBERNATH THaMBIBaN n* 
TEEASIVA MUDaLIAR. 41 Mad. = 

M r. .1 357 = 22 M.L.T. 218 = 42 I.G. 363 = 


- Alienation—Manager of endowment- 

permanent lease—Binding nature— Mataahi- 
pathi—Legal position of. 


A permanent lease at a fixed rent for all time 
y the head of a mutt is not Linding on hie 
Jccessors in the absence of legal necessity even 
the rent reserved was adequate at the time 
f the lease. The bead of a mutt holde the 
roperty of the mutt as a trustee for th ® 

Cough he bas large administrative powers. 

‘he sola beneficiary is the muff aocording 
be general rale. 43 Cal. 707 (P.C.), ^1E 
oeition ol the head of the mutt enunciated in 
7 Mid. 435 and 33 Mad. 265 is changed by 
3 Cal. 707. (P C ) I Sadaiva Aiyar and Burn, 
J ) Baluswami Aiyar v. Vbkkataswami 
rAIKEN. 40 Mad. 748-40 I C. *31- 

32 M.L.T, »*• 
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HINDU LAW — Alienation—Manager of 
endowment. 

—— —Alienation—Manager cf endowment — 
Alienation of offerings. 

(Pec Coutts Trotter and Seshagiri Aiyar, JJ.) 

That the money offerings made by the wor¬ 
shippers was the money of the deity and the 
arohakas had no proprietary interest in them 
that permanent lease of snoh offerings by the 
Committee of the temple thongh bona /lie was 
invalid. (Ahdur Rahim. 0 O.J., Seshaqiri Aiuar 
and Phillips, JJ ) Kallyan v. Kasturi 
HANG A. 40 Mad 213 = 31 M L.J, 777 = 

20MLT. 490 = 3 L W. 623 = 
38 I.O. 73 = (1917) M.W.N, 400 (F B.). 

- Alienation—Manager cf endowment — 

Power to grant lease. 

The trustees of a religions endowment cannot 
make the trust liable to pay oompensation to a 
tenant who builds on a lease site without a right 
of permanent oooupanov. ( Sadasiva Aiyar and 
Seshaqiri Aiyar, JJ.) MORUQAPPA OHETTIAR 
V. RANGASAMI NAICKEN. 33 I.C. 67. 

—Alienation — Managerlof- endowment — 
Permanent lease—Custom. 

A perpetual lease of a religious trust property 
is beyond the powers of the trustee. 20 M L. J. 
969. Foil. A custom which gives him such a 
power is not considered a valid custom, being 
opposed to law. No single trustee and no 
auooession of trustees oan oreate a lawful usage 
by aots in exoess of their legal powers oon- 
sitituting breaobes of trust on their part. 
(8adasiva Aiyar and Napier, JJ.) Perumal 
Gramani v. Mahamad Kasim sahib. * 

28 1.0. 840. 

7 —- Alienation—Manager ot endowment — 

Lease of reversion—Unfavourable terms. 

The grant of a reversionary lease is always 
objectionable and oan be justified only in 
exceptional oases. Where a trustee just before 
his retirement grants a renewed lease for a 
long term at a low rental, several years before 
the expiry ot the ourreat lease, the lease is 
voidable by the succeeding trustee. ( Wallis, 
O.O. J. and Qeshagiri Aiyar, J ) Mangala 
Sami Thevar v. The Rajah of Ramnad. 

27 1.0. 381 = 1 L W 1071. 

. — Alienation—Manager ol endowment — 

Bona fide inquiry. 

An alienation by a trustee of religious trust 
Is valid and must be upheld if the alienee has 
made bona fide enquiries and satisfied himself 
of its necessity. 2 Gal. 841, P.C., Foil.; 27 Mad. 
465, F.B., Ref. to. (Sadasiva Aiyar and 
Bannay, JJ.) Kuttayakath ViraVerma 
Valia Rajah avergal v. Erimbal Karu- 

ANTA VALAPPIL AYI80NMMA. I L W 981 = 

16 M.L.T. 003 = 20 I G. 239 = 
(1911) M.W N. 909. 

—■ ■ Alienation—Manager of endowment — 

Powers of alienation, 

A Mathadhipati has an absolute right to dis¬ 
pose of the inoome of the property, subject to 
' cpkeep of matt. Alienation by the head is not 


HINDU LAW — Alienation—Manager of 
endowment. 

neoessariiy utterly void, at least it oannot be 
avoided duriDg bis lifetime. Though he is 
owner in fee simple, he has in many respeots 
the powers of life-tenant and bis position is 
similar to corporation sole in England, 
His position is similar to tho estate of 
Hiodu female heir succeeding to a male’s 
estate. ( Miller and Sadasiva Aiyar, JJ). 
Muthusamier V Metha VlTHI SWAMIa-R 
AVERGAL. 88 Mad. $56=23 M L J. 393 = 

(1913; M W N. 881 = 19 I O. 691 = 

13 M L T. 498/ 

- Alienation—Manager of endowment — 

Mortgage—Necessity—Proof. 

Whether the mutt properties are liable for 
debis mourred by the bead for expenses for a 
litigation to contest a nomination by a previous 
incumbent depends upon the oiroumstances 
of each oase. Where the inoome of the pro¬ 
perties is at hi9 disposal he oannot obargo 
the oorpuB for suoh debts. (Wallis and Sank- 
aran Nair, JJ.) GNANA SAMBANDA v. 8ABA- 
PATIYA. 18 I.C 221 = (1913) M W N. 106, 

- Alienation—Manager of endowment — 

Poto#rs of majority—Lease of mortgage. 

A demise of temple property granted by a 
majority of the trustees of a temple without 
consulting the minority is invalid and does not 
bind the temple. 6 Mad. 270 ; 34 Mad. 406 # 
Foil. (Sundara Aiyar and Sadasiva Aiyar\ 
JJ.) 18TOOP V. AYAPPAN. 16 I.C. 439. 

- Alienation—Manager cf endowment 

—Permanent lease. 

A permanent lease of trust property at a 
fixed rent by the head of a mutt is invalid. 
A trustee has no power to oreate a perpetual 
tenure exoept on speoial grounds or oiroum- 
stanoes of necessity. 13 M I.A. 270 ; 6 l.A. 88 ; 
27 Mad. 291 : 36 Cal. 1003; 2 Cal. 341 ; 

5 M.L.T. 220 ; 28 Mad. 391 ; 6 M.I.A. 993 ; 
12 Bom. 247, Ref ; 2 l.A. 145 J 27 Mad. 466 ; 
27 Mad. 435 ; 6 Bom. 393 ; 6 Bom. 646. Ref. 
(Wallis and Krishanswami Aiyar, JJ.) DEVA- 
SIGAMANI PANDARA8ANNADHI V. PALANI- 
APPA CHETTIAR 34 Mad. 339 = 

9 M L.T. 83 = 20 M.L J 9bfl = 

9 I.C. 281= (1911) 2 M.W N 131. 
[Affirmed on appeal 89 I C. 722 = 

40 Mad. 709 ] 

- Alienation—Manager of endowment— 

Lease—When valid, 

A lease by the manager 0 ! a temple is not 
valid unless the money was borrowed for the 
purposes of the temple and the loan was justi¬ 
fied by an existing necessity and the lease was 
one which a prudent owner would be justified 
in makiDg. 14 B L.R. 450 (P.C.), Foil. \Mittra. 
A.J.O.) NARA8INGHDAS V. ALADADKHAN. 

43 1.0. 881 = 14 N.L.R. 12. 

- Alienation— Manager of endowment, 

Asthan is merely a institution of asoetiea 
and sanyasis having no worldly oonneotions of 
wealth or family and the mabant is presumed 
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HINDU LAW — Alienation —Manager of 

endowment. 

to have no property other than that of the 
institution and the offerings made to him. But 
he may hold private property, the character of 
which he must prove as such. In absenoe of 
3uch proof^an alienation by a mohant is ultra 
vires . The fact of many alienations by suc¬ 
cessive mohants means so many breaches of 
tyaat. (Daniels and T Vaeir Hussain, A.J.Cs.) 
Bam Pal v. Durga bharti. 7 0 L.J. 547 = 

60 I.C. 440 = 23 O.C. 303. 

- Alienation—Manager of endowment — 

Necessity, 

Trust property dedicated to a religious or 
charitable purpose should not be alienated 
except for legal necessity. (Stuart and 
Kanhaiya Lai, A.J.Ce.) Basdeo Bana. Ram 
SARAN. 43 I.C. 292 = 8 0 L.J. 38. I 

- Alienation—Manager of endowment- 

interest—Necessity—Onus. 

A mortgagee of endowed property must prove 
thatlegal necessity for the loan are bonafide that 
enquiries as to the necessity therefor. A Court 
is not bound to deoreo interest at the contraot 
rate but has full discretion to allow a reason¬ 
able rate. (Lindsay, J.C.) DURGA Bharti 
v. Guptar Prasad. 42 I C. 406 = 

• 4 0 LJ. 317. 

- Alienation—Manager of endowment 

— Powers. 

A mohant can alienate trust property only 
for the benefit of the trust, and a time for a 
suit against him to set aeide an alienation by 
him runs from the date of his death. Per 
Jwala Prasad, J.—Ho can justify his aliena¬ 
tions only as being in the interest of the trust. 
He cannot olaim adverse possession in the trust 
property. Per Das, J. — Qhebait of au idol has 
no interest in the endowed properties while the 
head of an institution has a life-estate in the 
properties-which are the subjeot matter of the 
endowment. {Jwala Prasad, A.C.J. and 

Das, J.) Rampodareth Binha v. Basdeo 
Das. 63 I.C. 231. 

- Alienation—Manager of endowment — 

Powers of. 

A person cannot sell the properly bequeathed 
to him with a complete dedication to a religious 
trust, that can do so if it is merely eubjeot to 
an obligation to perform certaiu services. 35 
Bom. 156 ; 16 Cal. 359, Poll. (Hayward, J O. 
and Boyd, A.J.C.) Tahil Ram v. Ailmal 
KHEMOOMAL. 24 I.C, 221 = 7 S L R. 120. 


HINDU LAW—Alienation—Manager of joint 
family, 


the mortgage. If the rate of interest is exorbi¬ 
tantly high although the security is ample the 
Court can properly infer that it was unneces¬ 
sarily high, and can make a mortgage decree 
allowing a reduced rate. 34 AH. 126; 18 I.A, 1, 
Ref. In a suit on a mortgage as above it is 
open to the defendant while admitting neces¬ 
sity to borrow the principal, to contend that 
the rate of interest was unnecessarily high. 
(Lord Phillimore). Nawab NAZIR BEGAM 
V. Rao RAGHUNATH 8INGH. 

41 All. 571 = 36 M L.J. 521 = 23 C.W.N. 700 = 

26 H.L.T. 40 = 17 A.L J- 591 = 
21 Bora. L R. 481 = 30 C.L.J. 86 = 

11 L W. 168 = (1919) M.W.N 498 = 
£0 I.C. 434 = 46 I A. 143 (P.C.). 

[On appeel from 19 I.C, 639.] 

- Alienation— Manager of joint family 

-Gift. 

Gift of an ancestral property by a member of 
a joint family is invalid. (Sir Waltf: 
Phillimore.) Radhakanta LAL v. Nazma 
BEGUM. 43 Cal. 733 = 22 C W.N. 0*9 = 

27 C.L.J. 632 = 16 A L J. 537 = 

8 P.L.W. 72 = 23 M L T. 393 = 

(1918) M.W.N. 383 = 35 M.L.J. 99 = 
45 I.C. 806 = 20 Bom. L R. 724 (P C.), 


——Alienation—Manager of joint family 
Necessity—Mortgagor's share, if liable. 

The mortgage of a joint estate made by the 
manager of the property, who is not the father 
Df the other members of the joint family. °® n 
anly be justified so far as it is wanted for the 
joint family purposes. If the necessity cannot 
be established by direot evidencs it may be 
assumed if it can be shown that reasonable 
:are was taken to ascertain if such circum¬ 
stances existed and the transferee aoted in good 
faith. In either case the burden of proof lies 
Dn the person who claims the benefit or the 
mortgage. If the debt was Dot incurred for 
necessity, not even the mortgagor’s own 
interest can be sold in enforcement of the 
mortgage. 39 All. 500-Poll. WheD the 
mortgage is for a larger amount than the 
□eceesity warrants, it will only be upheld to 
the extent to whioh the necessity has been 
proved, ( Lord Buckmaster.) ANANT 

v. The Collector of Etah. 40 All. J7i = 

34 M L J. 291 = 27 C.L.J. 263 = 
20 Bora. L R. 524 = (1918) M.W.N. «6- 
1 L.W. 323 = 4 Pat. L.W. 226 = 16 A.L J 245- 

23 M.L T. 228 = 44 I.C. 290- 
oo n W N. SSI (P O.l, 


Alienation—Manager of Joint Family. 

-- Alienation—Manager of joint family 

— Necessity—High rate of interest—Exorbitant 
rate — Reduction—Power of Court. 

Those who Bupport a mortgage of joint 
family property made by its manager must 
prove not only that there was necessity to 
borrow the prinoipal, but that it was not 
unreasonable to borrow at some such high rate 
and upon some suoh terms, as are provided by 


- Alienation—Manager of joint family— 

Necessity—Antecedent debt—None Alienation 
void and ineffective even as against the share of 
alienor. 

Where one of the members of a joint Hindu 
family mortgages the family property without 
consent express or implied of the others, and 
there is no speoial undertaking by the mortga¬ 
gor that he has power to mortgage the joint 
property, the mortgage is void even as regards 
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HINDU LAW—Alienation—Manager of joint 
family* 

the share of the mortgagor in the joint family 
property. IT'iscoutii Baidas le.) LACHMAN 

Prasad v. Sarnam Singh. 39 All. 800 = 

44 l.A 163=13 A.L.J. 681 = 2 P L W. 29 = 

21 C.W.N. 990= 33 M.L.J. 39 = 

19 Bom L R. 646 = 2fi C L J. 97 = 
(1917) M W N. 916 = 40 I.C. 284 = 

6 LW. 334 (P.C.), 

- Alienation— Manager of joint family — 

Sale—Recital that manager was absolute owner 
and that is minor brother assented—Mortgage 
to pay off debts of ancestor—Liability of minor s 

share. . . . . TT . . 

Whereof two brothers forming a joint Hindu 

family the elder brother executed a mortgage 
of the family property falsely declaring that the 
eame was impartible and bis exclusive property, 
that his younger brother wa9 entitled only to 
maintenance and that the latter was also made 
a patty to the deed " in order to make known 
his ooneent and approval to the loan ’ and that 
the property was made security therefor, and 
the ovidence showed that the youDgor brother 
svas a minor at the time of the transaction. 
Held, that even if it was proved that the elder 
brother had taken the loan (or the purpose of 
discharging debts oontraoted by his father, the 
debt could not on the faoe of the deed be 
regarded as one contracted by the elder brother 
as manager of a joint family oousi6fcing of 
himself and his younger brother, and that the 
mortgage-deed was as against the minor not 
merely voidable but void to all intents and 
purposes and neither the minor not his share of 
the family property was liable, (Sir John 

Edge,) Balwant Singh v. Clancy. 

34 All 236 = 39 l.A. 109 
(1912) M W N. 462 = 11 M L.T. 344 
9 A.L.J. 609 = 15 0 L J 473 16 0 W.N 577 

23 M.L J 18 = 14 I.C. 629 
14 Bom. L R. 422 (P C.) 

- Alienation—Manager of joint family 

—No necessity—Voidable not void. 

An alienation by the manager of a joint 
Hindu family without necessity is not absolu¬ 
tely void. It is voidable at the instanoe of tho 
persons whoso interests ace aSooted by it, 
namely, the oo-paroeners in the property. 45 
M. 449 ; 46 M. 40 Ref. (Ryves and Daniels, JJ) 
jageshar pande v. Deo Dat Pande. 
43 A. 634 = 21 A L J. 608 = L.R. 4 A. 324 = 9 O. 

& A L.R. 879=1924 All. 81. 

_ Alienation—Manager of joint family 

—Necessity—Alienee of properties subject mort¬ 
gage—Rights of. 

Where a mortgage is executed by the manager 
of a joint Hindu family and snbsequently 
equity of redemption is sold by all the members 
ol the family it is open to the transferee to show 
that the mortgago was without necessity and 
therefore not binding on the family. A trans¬ 
action whioh is viodable remains good so long 
as it is not challenged by the members who 
have the option to have it set aside. It is for 
them to exeroiBQ or not to exercise tha option. 


HINDU LAW—Alienation—Manager of joint 
family. 

If without exercising the option and in faot 
admitting the validity of the mortgage they 
transfer the property, the transferee cannot be 
allowed to say that he has acquired that 
option by the transfer. ( Lindsay and Sulaiman, 
JJ.) INAYAT ILAHI V. HARDEO BAHAI. 

43 A. 692 = 21 A.L.J. 610 = 1924 All. 29. 

—Alienation—Manager of joint family 

• • ■ a 


—Family benefit, 

Tbere is no rule of Hindu Law proper war¬ 
ranting the manager of a joint Hindu family to 
alienate property for the benefit of the estate. 
The original law allows such a thing only to 
arre 9 t distress iu the family. But British 
Indian Law has allowed the validity of such 
alienations. ( Gokul Prasad, J.) 8 ° AN ^ec? 

Sahi v. Binchu Ram. 1923 All. 869, 

- -Alienation—Manager of joint family— 

Necessity proved in part—Position of purchaser. 

It is not always possible for a manager tc 
sell or mortgage a property for the exact 
amount required for family necessity but that 
would not justify him to mortgage or sell 
property for a larger amount tban is absolulel> 
necessary. Rs. 80 out of tho total consideration 
of Rs. 400 was held not to be suoh a small 
amount as might be neglected iu considering 
the question ol the valid necessity for the 
alienation. The deed was set aside and plaintiff 
was made to pay Rs. 320 to tho purchaser. 
20 A.L.J. 621; 27 All. 494 and 26 All. 330, 
Foil. (Ookul, Prasad, J.) MATADIN TEWARI 
1). 8URAJBALI 8INGH. 1928 All 822. 

— Alienation—Manager of joint family 

_ —. i m J ....... 7. 


—Ntcessity —Burden of proof on purchaser. 

In a suit by tho junior members of a joint 
Hindu family to contest a sale by the managor 
the burden of proving that the sale was j« 3t,ficd 
bv necessity is on tho purohaeer. 8 A.L.J. 1022. 
Ref. tRafiq and Sfuar^ JJ.) RAM SARUl- 
SINGH V. RAM SARAN SINGH, 539 

Alienation—Manager of joint family 


—Mortgage by manager—Necessity —Onus 

In the abseuoe of evidenoo tending to shake 
confidence in the transactions themselves or in 
the oonduot and oase of the manager or of tho 
oreditor, the onus ia shifted back on to the sons 
or members of the family who wish to repudiate 
a mortgage by tho manager though the initial 
onus is on the oreditor to provo necessity. As 
a matter of business and common sense Courte 
will deoline to take judicial notice of tho faot 
that fathers of joint Hindu families or 
or kartas as the case may be, where the tatner 
is dead are neoesearily and ohiefly ocoupied in 
going out of their way to borrow money tor 

purposes whioh they know to be unlawful and 

whioh can oonfer no benefit upon the genera^ 
body of the family to whioh they belong and of 
whioh they are respeoted heads. On the con¬ 
trary, the presumption must be in their favour, 
via., that inasmuch aa their own interest are 
indissolubly interwoven with the interests, and 
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family. 

•lie affection?, of the other members, the bor¬ 
rowing is to assist and benefit the joint family. 
Though the onns of proof to supporta mortgage 
of family property is on the creditor the ques¬ 
tion of onns is not a mere question of law. 
Onoe the prinoiple of onas has been settled, the 
question still remains in the decision of eaoh 
particular oase, as to whether having regard to 
the transaction whioh have been established by 
evidence, the onus still remains where it was 
or whether, on the other hand it has been made 
to shift. In eaoh particular oase whether the 
onus has been shifted or not, becomes a mixed 
question of faot and law or rather a question of 
the due application of recognised principle to 
the varying ciroumstaooes of eaoh oa^e. 31 A, 

176 ; 39 A. 437 ; 43 I.A. 949 R«l. [Walsh and 
Ryvts, JJ.) Peare Lal v Sunder bingh. 

20 A.L.J. 653= LR 3 A 393 = 

4k A. 736 = 1922 All. 436. 

- Alienation -Manager of joint family— 

Necessity—Test of. 

Where a portion of the consideration for 
sale of ancestral property by the manager of a 
joint family is found to be binding on the 
family, the question is not whether the consi¬ 
deration, which was taken for legal necessity, 
formed the bulk of the consideration, but 
whether the portion, whioh was not taken for 
legal necessity, was suoh a email portion as 
might reasonably be left out of aooount, It is 
□ot always possible for the manager of a joint 
Hindu family to sell property exactly for the 
amount for whioh the legal necessity might 
exist. He might be able to raise a loan by a 
mortgage, but it might not always be possible 
for him to find a mortgagee willing to tak6 a 
mortgage of the property for the amount 
required unless the seourity given leaves a 
sufficient margin to oover the principal and 
interest that might eventually fall due on that 
transaction. In many oases the sale of a 
portion might be out of question and fails to 
command either a purchaser or its proper 
value. 1 Lindsay and Kanhaiya Lal, JJ). JAI 
Narain Pande t> Bhagwan pande. 

44 All 683 = L R. 3 A. 427 = 20 A L J. 621 = 

1923 All. 821. 

- Alienation- Manager of joint family— 

Necessity—Antecedent debt—Exorbitant rate ol 
interest-Liability of other mrmbers—Adult 
member joining in execution—Presumvtion of 
necessity—8et(ing aside alienation—Equities. 

An alienation of joint family property 
effeoted by all the members ot the joint family 
who bad attained m «jcrity with mutual con¬ 
sultation at the time raises a presumption 
that suoh alienation was for real family 
necessity. Where the rate of interest specified 
in a mortgage is high and there is, in addition, 
a provision for a penalty on non-payment of 
interest punctually, the provision for com¬ 
pound interest and the penalty might be 
regarded as improvident and therefore not 
binding on the minor members of the joint 
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HINDU LAW—Alienation—Manager of joint 

family. 

family. The existence of an aDteoedent debt 
of the father does not justify his alienating 
the whole of the family property at a sum 
considerably less than the market value. 
Where in a suit by the sons to avoid an aliena¬ 
tion, the debt was partly for binding necessity, 
the plaintiffs are bound to disobarge the 
binding portion of the debt before obtaining 
po-ses^inn of the propertv alienated. ( Piggott 
and Walsh, JJ.) GOVIND DaSS v. Ram 
Charan Lonia, ' 68 I 0 307 = 

4 U P.L R. (A) 25. 

- Alienation—Manager of joint family 

— Necessity—Third party not to question. 

The head of joint Hindu family consisting 
of himself and his Dephews sold the rquifcy 
of redemption, in respect of certain property 
belonging to the family. In a suit by the 
vendor for redemption, the mortgagees pleaded 
that there being no legal necessity for the sale 
it was invalid. Held, the vendor being the 
head of the family was competent to exeoute 
tbe sale but whether as between him and his 
nephews tbe sale was valid and binding sale 
was not a question whioh oould be raised by 
tbe mortgagees. ( Banerjee and Walsh, JJ.) 
DUROA PRABAD v. BH*JAN. 42 All 50 = 

* 88 I 0. 48* = 17 A.L.J 947 = 

2 U P L R. (A) 406. 

- Alienation—Manager of joint family 

—Mortgage — 8imple money decree granted — 
Mortgagee's rights, 

Where a mortgagee gets a simple money 
decree in a suit on a mortgage of joint family 
property and no necessity is proved for tbe 
mortgage, the mortgagee can attaoh and put 
for sale interest of tbe mortgagor alone. 
(Tudball and Sulaiman. JJ.) 8 urajNarayan 
BINGH v. JANHOLI 8UKHUL. 42 All. 836 = 

2 U P LR. (All ) 190 = 87 I C. 14 = 

18 A L J. 677. 

- Alienation— Manager of joint family 

— Setting aside—Partly binding. 

Where major portion of consideration is tor 
necessity, proper deoree is to oocifirm tbe sale 
od payment of tbe amount not required tor 
legal necessity. (Tudball , J.) CHATTER v. 
Chote, 40 1.0. 269. 

- Alienation—Manager of joint family 

— Necessity—Building of residential house. 

Building of a residential house may be a 
necessity. The manager ot a joint Hindu 
family must be allowed a oertain discretion in 
dealiog with tbe family property. (PipQOtt and 
Lindsay, JJ.) Ram BINGH v. Nau*IN Lag. 

30 I 0. 326. 

- Alienation—Manager ot joint family 

— Necessity—High rate of interest —Pavment of 
Oovernm c nt revenue — Onus— DiCree-Form of. 

It is for the creditor to show that a mort¬ 
gage by the manager wa9 mtde for family 
necessity, that it was als> necessary to borrow 
at so high a rata and that the full amoant of 
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HINDU LAW — Alienation — Manager of 
joint family. 

consideration was paid. Money borrowed for 
payment of Government revenue and utilised 
for that purpose is a debt for family necessity. 
Where a decree is passed for tbe sale of joint 
family property, the family pcoperty cannot be 
3old for any greater sum than tbe sum for whioh 
necessity is fouud notwithstanding that some 
of the members of the family have not appeal¬ 
ed. (Richards, O.J. ani Banerji, J.) GAYA 
FBA8AD TEWABI V R VMPHAL MlSIR. 

28 1.0 21 = 13 A.L J. 246. 

- Alienation—Manager of joint family 

—Sister's marriage, 

Erpenses of sister’s marriage are legal neces¬ 
sity and is binding on mtnore eveu though the 
eldest brother is not the natural guardian 
(Richards and Banerj>e, JJ.l R*M*CHARan 
V. MEHIN LMj. 36 All. 168 =22 I 0 633 = 

12 A.L.J. 139. 

- Alienation—Manager of joint , Hindu 

family—Necessity — Interest. 

Mortgagee from Hindu family manager, 
must prove necessity for the loan at a higher 
rate of interest. (Banerji and Ryves. J J.) RAO 

Raqhunath Singh v. Nazir begam. 

19 I.G. 639. 

- Alienation—Manager of joint family 

— Voidable. 

A mortgage exeouted by one member of a 
joint Hindu family is not altogether void but 
is voidable only at the instance of tbe persons 
whose rights are affected prejudioially by it. 
The ezeoutant oanoot challenge the deod on 
the ground of invalidity. 31 All. 11, Poll.; 34 
AH. 166, Dist. There is a distinction between 
a mortgage of a tenure, the transfer of whioh 
is forbidden by the Legislature and a mortgage 
of property, the transfer of whioh is not for¬ 
bidden but is voidable at tbe instanoe of other 
persons, i Chamier, J.) BI8HUMBHAR Dayab 
p. PABSHADI LAB. 16 1 0. 629 = 

10 A.L J. 112. 

- Alienation—Manager of joint family 

—Legal necessity. 

Where the manager mortgaged the ancestral 
property and the money thus realised 
by the mortgage was utilized in the 
acquisition of property (or the joint family. 
Held, that the mortgage was exeouted tor legal 
necessity and was binding upon all the 
members. ( Richards, 0. J. and Banerjee, J ) 
Bohba Jeth Mab v. Dbaram Singh. 

14 10 748 

- Alienation—Manager of joint family 

— Consent—Presumption. 

Where an adult oo-paroener keeps silent with¬ 
out challenging a mortgage by his father till a 
suit by the mortgagee is filed, he might be pre¬ 
sumed to have consented to the mortgage. 33 
All. 283 Foil, tKaramat Hussain and Chamier, 
3J.) KAMPTA PaRSHAD SINGH V. SlDH 
NARAIN SINGH. 14 10 . 281 . 

... ■■ -- Alienation— Manager of joint family — 
to set aside—Onus. 

0. D. Vol, III—60 


HINDU LAW—Alienation—Manager of joint 
family. 

The onu9 is on the alienee to prove that he 
made inquiries as to necessity for the alienation 
bv the Manager of a Joint Hindu family. 1 L. 
W. 249 ; 28 1.0. 673. Ref. The pressure on the 
estate, the danger to be averted and ihe benefit 
oonfeired on the estate are the tbrogs to be 
considered. If the alienee proves pressure and 
necessity he is not aSeated by th- previous mis¬ 
management of the eeta'e. 'Kiramit Hussain 
and Chamier, 33.) DlRG BIGAI SINGH v. BHAN 
PRATAP SHAH 8ING. 13 1 0.943 = 

9 A L.J 163. 

- Alienation — Manager of joint family — 

Legal Necessity— Burden of proof. 

Where an infant oo ooming of age challenges 
the alienation by the M»n«ger of a joint family, 
the transferee must prove tbe justifying oiroum- 
stanoes for the alienation. (CA-roier, J.) GAYA 

Prasad v. Raqhunath frasid. 

12 I 0 178 = 8 A L J. 1022. 

- Alienation — Manager of joint family — 

Necessity—Minor co parcener. 

A sale of a minor oo-parcener’s share of joint 
family property by the manager oould be justi¬ 
fied oniy on tbe ground of necessity. It is 
going too far to say that a manager of a joint 
Hindu family oan justify a sale of jiint family 
property merely on the ground that the sale at 
tbe time appeared to bo advantageous 44 I.A. 
147, referred to. (Macleod, O.J and Crump, J.) 
VISHNU VISVANATHA o. RaE CHaNDRA. 

23 Bom. L.R 308 = 1923 Boro 483. 

- Alienation— Manager of joint family 

—Clause in adoption deed giving f-ither free 
power of alienalian— Effect—Bombay School. 

In a deed of adoption, the adoptee agreed not 
to object to bis adoptive father’s mode of 
management. He afterwards objected to certain 
alienations a9 not binding on him. Held, the 
alienations should bo tested by the standard of 
a father’s powers in spite of the deed aod the 
son’s share will not pass if it is ao unauthorised 
alienation. I Maclead, C. J. and Crump. J.) 
BaBAPPA Ghbnappa V. Akkub I. 

74 I 0. 220 (2). 

- Alienation—Manager of joint family — 

Necessity—Proof. 

Proof lies upon the alienee from the manager 
of a Hindu family that be made tbe necessary 
enquiries as to the necessity for tbe alienation 
and satisfied himself a9 to the same. When 
suoh enquiry is made and he aots bona fide, is 
not bound to see that the consideration isapplied 
for necessity. The burden of proving bona fides 
and enquiry is oo h>m. i 8 ' 0 't Smith and 
Fforde, J J.) RODHA RAM V AMAR' HAND. 

4 Lah 203 = 1921 Lah. 141. 

- Alienation—Manager of joint family— 

Consideration used for legal necessity—Suit by 
reversioner. 

Where money was borrowed by mortgaging 
ancestral property to fight out successfully an 
unoontested pre-emption suit. Held, the act in 



916 


915 


CIVIL DIGEST, 1911—1923. 


HINDU LAW—Alienation—Manager of Joint 

family, 

borrowing the money to obtain the land by 
pre emption was an act of good management 
and that it must be held that the lean was 
raised for valid necessity. (Scott Smith and 
F/orde, J J.) Partab Singh v. Hakim Singh. 

4 Lah, 171 = 1923 Lah. 480. 

- —Alienation—Manager of joint family 

—Portion of consideration binding —Decree. 

In a suit by a Hindu co-parcener to set aside 
an alienation made by the manager where part 
of tbe money was found to be binding on the 
family, the Court should make the deoree for 
possession conditional on the payment of the 
Court-fees necessary for suits for possession. 
IMartir.eau and Harrison, J J. I AMIR AND 
Daubat v, Khan Chand. 1923 Lah. 289. 

- Alienation —Manager of joint family 

— Necessity—Burden of proof—Alienation of 
properly—Consideration—Proof of. 

Where an alienation is sought to be con¬ 
tested after the lapse of a long series of years, 
alienee should not be oalled upon for striot 
proof cf legal necessity. [Abdul Baoof and 
Bevan-Petman, J J.) Suhua v. Devi Dial. 

70 I.C. 1002 = 4 L.L.J. 916. 

- Alienation—Manager of joint family — 

Legal necessity—Proof of alter a lopse of time. 

Strict proof ol legal necessity for an aliena¬ 
tion should not be insisted upon after a lapse 
of many years, especially when 8/5lhs of the 
consideration has been given for necessity. 

(Shadi Lai and Broadway , JJ.) TARACHAND 
v, Kashiram. 

17 P R. 1917 = 9 P.W.R. 1917 = 
89 I. C. 121=71 P.L R. 1917. 

- Alienation—Manager of a joint family 

—Legal necmsily—Presumption. 

When all the surviving male members of a 
Hindu family raiso a loan for a purpose, the 
whole of tbe amount is presumed to be raised 
for the purpose. When a loDg time has passed 
from exeoution of a deed by all the male 
members, necessity for the debt may safely be 
presumed. ( Johnstone , C.J. and Shah Din, 
J.) JIVNA V. NATHU, 38 I. 0. 686 = 

17 P.W R. 1917. 

- Alienation—Manager of joint family 

—Inquiries, 

If the creditor of tbe manager has the means 
to know the purpose for which the loan is 
made he must satisfy himself a9 to the exist¬ 
ence of legal neoesaity for the debt. ( Brodway 

and Shadi Lai, JJ.) Amar Nath v. Bulaki 
DAS. 62 P.W.R. 1917 = 50 P.L R. 1917 = 

38 I.C. 863 = 21 P.R. 1917. 

- Alienation—Manager of joint family 

— Liability of co.parceners—Mortgage. 

A decree in a suit on a mortgage by a decea¬ 
sed manager without necessity Bhould be 
limited to the assets of the mortgaged lands 
in the hands of the surviving co-paroeners. In 
the absence of neoessity the deoretal amount 


HINDU LAW—Alienation—Manager of joint 
family. 

should not be made a oharge on the lands. 
[Rattigan and Leslie-Jones, JJ.) Arura v. 
BALak ram. 157 P.L.R 1915 = 

30 I.C. 528 = 147 P.W.R. 1915. 

- Alienation—Manager of joint family 

— Necessity — Trade • 

Among Jat agriculturists an alienation in 
lieu of money borrowed for the purposes of 
trade is not an alienation for neoessity. 
(Rattigan and Shadi Lai, JJ.) 8 anta SINGH 
v. Waryam Singh. 19 P R. 1919 = 

207 P.L.R. 1914=24 1.0. 361 = 

147 P.W.R. 1914. 

- Alienation—Manager of joint family 

— Setting aside—Proceeds of sale divided by 
members of the family—Effect. 

Where the proceeds of an alienation made by 
manager of a joint Hindu family are divided 
among themselves by ths junior members at a 
family partition it is not open to the latter to 
impeaoh the alienation as not being supported 
by necessity. ( Schwabe , O. J. and Wallace t J.) 
DURAISAMIER O. SUBBARAYA IYER. 

17 L W. 848 = 32 M.L.T.iH.0.1 277 = 
(1923) M.W.N. 242 = 1923 Mad. 442 (1). 

- Alienation — Manager of joint 

family — Major portiofi of the consideration 
binding—No misconduct—Form of decree. 

Where in a suit by a minor to set aside an 
alienation ol joint family property by his father 
it is found that out of the recited consideration 
of 500 rupees only Rs. 820 was paid for 
necessity and the balanoe was not so paid, on a 
question arising as to the proper form of deoree 
to be passed in the oase. Held, that as the value 
of the properties had depreciated considerably 
and as there was no misoonduci on the part of 
the purchaser, the properties should bo sold and 
the proceeds distributed in the shares to which 
the parties were entitled. (Sir Waller Schwabe, 
O. J.) KUTTUVA MEENATOHI A 1 YAR V. 
DARMIAH hanoaCharlu. 

16 L.W. 599 = (1922) M.W.N. 719 = 

1923 Mad. 120. 


- Alienation — Manager cf joint 

mily—Mortgage for purchasing other lands. 

Where tb6 manager executed a mortgage of 
ceatral lands for purohasiDg other lands 
another village and it was not shown that 
e transaction was for the benefit of the 
tnily : Held, that tbe minor co-paroener a 
are in the joint family lands was not l ,a ° Ie 
sold to discharge the mortgage debt. (Sada- 
ia Iyer and Spencer, JJ) Subramania 
JETTY v Chidambara Mudali. 

14 L.W. 493 = 41 M.L.J.453 = 69 I.C, 758 = 

' / 4 in IT n 


- Alienation—Manager of joint family 

—Binding character—Burden of proof. 

The onus of proving that an alienation made 
by the adult members of a joint Hindu family, 
is not binding on the minors, for want of 
consideration, lies on those minors seeking tc 



CIVIL DIGEST, 1911—1923. 


917 

HINDU LAW— Alienation-Manager of joint 
family. 

set it aside. (Ayling and Seshagiri Aiyar, JJ.) 

Krishna v. madhava. 63 i.c. zoo. 

._ Alienation—Manager ol joint family 

-Setting-aside—Necessity—Past consideration 

not valid. 

If only a very 6mall part of the consideration 
found invalid, the sale will be upheld if the 
purchaser pays to the plff. the part of the con¬ 
sideration which is not binding on him. In 
raising equity in favour of the purchaser adequ¬ 
acy oi the price paid, and neoesaity for sale are 
relevant considerations. 46 Cal. 566 (P.O.), Foil. 
But when the consideration found to be valid is 
only a small portion of the whole, there is no 
equity in favour of the purchaser. (Spencer 
and Kriahnan t JJ.) Visvanatha Bastrigal 
V. VALAMBAL AMMAL, 62 l.C. 7U1. 
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Mesne profits are in the nature ol damages 
whioh the Court will mould according to the 
justice of the case. 39 All. 61, Ref. ( a . 
C.J. and Kumaraswamy Sastn, J.) GANESA 
AIYAR V. AMERTHASWAMI ODAYAB. 

23 M.L.T. 243 = 44 I.C. 605 = 
(1918/ M.W.N. 892. 

— Alienation-Manager of joint family 


- Alienation—Manager of joint family— 

Gift to co parcener. 

A gift of joint family property to a co par¬ 
cener 67 the other members lor performing the 
ehradba of a deceased sonless member is valid. 

( Seshagiri Aiyar and Phillips , JJ.) BAGIRA- 

THI AMMAL V. BAGIBATHI AUMAL, 

25 M.L.T. 358=30 l.C. 897.= 
(1919> M. W. N. 330. 

__ Alienation— Manager of joint family 

—Decree against—Sale in execution, 

To ascertain what passes at a sale in 
exeoution of a decree against the manager it is 
necessary to look (1) at the oiroumstanoes 
attending the creation of the debt, (i) form of 
plaintiff’s olaim, (9) the decree, (4) attachment, 
(6) eale proclamation, (6) oertifioate of sale. 

A decree against a Mitaksbara father as 
manager of the family under the Transfer of 
Property Aot for eale of properties not 
mortgaged is not in the nature of a personal 
deoree against the lather as a member and all 
the family properties pasB by sale in oxeoution 
ol auob a decree# (Oldfield and Krisnn(xn % JJ) 
PATTABHIRAMA Naidu V. BUBBAMANIA 
CHETTY. 45 I.C. 16 = 7 L W. 438. 

_ Alienation—Manager of joint family 

—Necessity—Purchase ol fresh property— 
Trade—Adult co parceners joining in sale— 
Effect of—Suit by minor numbers to set aside 
alienation—Mesne profits—Right to. 

The starting of a prospective trade is not a 
ground justifying alienation oi family proper¬ 
ties by the manager. An alienation of joint 
family properties lor the purpose of purchasing 
other properties instead is not binding on the 
membere of the family, at any rate in the 
absence of olear benefit to the family. Where 
the sale-deed itself does not show any necessary 
purpose and there is no evidonce of necessity, 
the faot that tho adult members of the family 
joined in it does not give any weight to the 
transaction. Where tho oo-paroeners of a 
joint fa mily sue to a aide alienations by the 
Manager they are not as of right, entitled to 
mesne profits from the date of alienation. 


— Description as guardian. 

An alienation by the Manager of a family on 

behalf of the family is binding on all the 

members of lbs family and the mere fact that 

the Manager misdescribes himself as the 

guardian of the minor members, is immatsna . 

(Spencer and Krishnan, JJ.) MUTU kUMARA 

OBETTIAR V. ALAGAPPA CHETTIAR. 

42 l.C. 634 = 6 L.W. 818. 

Alienation—Manager of joint family 


-- *■» , » • “ ■ - - - _ 

—Setting aside-Suil by minor-Necessity 

Where an alienation made by an elder 
brother after attaining majority and by we 
mother aB the guardian of the minor P 1H ' 
found to be for a bona fide family P U 'P 000 ' i , a 
transaction is valid even though the P m ‘ a 
mother is unneoesarily joined in lhe de \ t 
All. 213, Diet. Mere non mention of tho tact 
that he executed the conveyance as a 
managing member does not render the deed any 
, the less effective. The interests of the minor 
must be properly represented. This tule ; 
aubject to the rule that is it not open .to every 
one to intermeddle with the estate of the minor 
on the ground that he is aoting for tho minor 
benefit. (Spencer and Seshagiri Aiyar, o j -i 
8URAPA RAJU V. VENKAYYA. Qg 

32 I.C. 802 = (1915) M.W.N. 908. 

% 

—Alienation-Manager of joint family 

T/« /< iai r\ r . 


_ Gift—Daughter on marriage—Validity or 

A gift by the manager of a tenth oftbejoint 
family properties to the daughter of the co 
parcener on the occasion of bermarrhage0, 
binding not only on the sons of the ^ 

also on the other oo-parceners. (Sanharan 
Nair and Oldfield, JJ.) In re SUBBA 
NAICKER. 30 I.C. 781 = 2 L.W. 734. 

_ Alienation—Manager of joint family 

— Necessity—Fund raised to defend a member 
against criminal charge . 

A fund raised by alienating joint Hindu 
family property to defend a member of the 
family against a criminal charge is a fun 
raised for family necessity anflttae**}“Sown 
is binding on tho joint family’ i« 
there were no other funds available. (Sankiran 
Nair and Tyabji. JJ.) Senchubama Naido 

V. ANNAPURN1 AMMAL. 80 l.U. . 

__ Alienation-Manager of joint family 

— Necessity— Bona fide belief—Inquiry, 

An alienation of joint family lands by the 
manager ol a joint Hindu family .0 bmd ng 
upon the other membere of the family, if lb 
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HINDU LAW—Alienation—Manager of joint 

family. 

purchaser after making dona fide inquiries as 
to the necessity had purohased it for a proper 
price believing in the existence of the necessity. 
The failure on the part oi the purchaser to 
prove that the purohase money was really spent 
for the purposes mentioned will not invalidate 
the sale. (Sadasiua Iyer and Sosncer, JJ.) 
GaNGASETTI V. RaMAMURTHI. 28 I C 673 = 

1 L.W. 249. 


■Alienation—Manager of joint family 
—Necessity — Expense of defending had of 
family from criminal prosecution—Legal neces¬ 
sity- 

The expense of defending the head of a Hindu 
family, in a criminal* proseoution is a legal 
necessity and a sale therefor is binding on the 
members of that family. 34 All. 4 ; 33 All. 472. 
Poil. The principle enunioiated in 6 M.I.A. 393 
at 421 as to mortgages applies with necessary 
ohanges to sales as well. ( Tyabji and Spencer, 

JJ.) Ramalingaai Pillai v. Mothayyan. 

1 L.W. 544 = 26 M L.J 323 = 
24 I 0. 338 = 16 M L T. 76. 

-- Alienation—Manager of joint family 

— Minor’s share-Purchaser's duty. 

In order that an alienation, by the manager 
of joint Hindu family, of a minor oo-paroeoec’s 
share, may be binding on the minor, the 
purchaser must show that there actually was 
necessity or he in good faith believed, there 
was family necessity. 'Ayling and Sadasiva 
Aiyar, JJ ) BUBRamania Nadan v. R*m- 
8AMI Naidu. 21 1 0. 638 = 23 M L J. S6J, 

Alienation—Manager of jo bit family 


— What passes. 

In determining what interestpasses to vendee 
under a sale-deed exeouted to him by the 
manager of joint Hindu family it is competent 
toattempt to look to surroundingoircumstanoea 
to see whether the exeoutant purported to 
oonvey only his interest of the family interest. 
A manager can bind the minor’s interest by a 
oontraot for sale of joint family pcoperty and 
for necessity and epeoifio performance oan be 
deoreed against that interest. (Ayling and 
Napier, JJ.) Krishna Iyer v. Shamance. 

23 M L.J. 6i0 = 17 I C 437 = 
(1912) M.W N. 1188. 


— Alienation—Manager of joint family— 
Necessity—Sale of joint properly—Partition. 

A sale of family property with the object of 
conveniently adjusting the shares of the rest 
of the family property is valid, the object being 
one of family necessity. (Benson and Sadasiva 
Aiyar, JJ.) 8HANA1UGAM PlLL*I v BURYA- 
NARAYAN PlLGAI. 11 M L T. 407 = 

13 1.0. 688 = (1912) M.W.N. 346. 

.. . Alienation—Manager of joint family — 

Necessity—Marriage—Maintenance. 

«.i‘!^ ,i0Q , akio .u by ih . Q maQa 6 0r of a family for 
providing for the maintenance and expenses of 


HIN farafly W ”" A,leDati ° n ’" Manager of ^ 0,nt 

the marriage of his sister or step-sister is valid. 
{Miller and Sundara Aiyar, JJ.) 8 EENI 
AMilALu. ANGAMUTHU. 13 I.C 802 = 

(1912) M W N. 99. 

Z^—, Al,e D nal r-^na g er of joint family 
Benefit Purchase of other lands. 

•r ?^ D . ag ^ E [ 9 0Dtit,9d t0 sell family land 
if the objeot of the sale is to purohase which are 
not inferior to aooeatral lands or if the trans¬ 
action isi for the beuefi* of the family. Burden 
of preof is on alienee. (Sundara Aiyer. J.) 

In re Krishn*swami Das. 

(1912; M.W.N. 167 = 13 1.0.643 = 

11 M L T. 182. 


— Alienation-Manager of joint family 
Marriage expenses of male members. 

The marriage expenses of the male members 
of ao undivided Hiodu family are a legitimate 
ohar g e on the family properly. 20 M L J. 855, 
boll. ( Benson and Sundara Aiyar. JJ.) 
ARUNACHELLA REDDI V. ARUNACHELLA 
REDDI ’ 10 I.C 289. 


———Alienation-Manager of jomt family 

If a s»le by the manager of a joint family 
is not binding on the other oo-parcenerg the 
alienee may elect to take the vendors^ share 
or euo for the return of the purobase-money. 
In the former case he has no equity eoforoe- 
able against the other oo-paroener in resoeot of 
payments properly made. 23 Mad. 89 Poll • 

™ 176 1 19 I 0, 861 ; 13 O-W.N. 815 ; 

22 Mad. 312 ; 16 Mad. 76. D,st. ( Mittra, 
A.J.O.) Bhijraj V. Nathuran. 

37 1.0. 498 = 12 N L.R. 161, 


-- —Alienation—Manager of joint family— 

Necessity—Subsequent partition—Security of 
mortgagor's share. 

A mortgage of the whole or a share of the 
joint family property of a mitakshara family is 
void and inoperative as against the property 
hypothecated and gives the mortgagee no right 
even against the mortgagor’s undivided share. 
Woere the mortgagor’s interest has subsequ¬ 
ently been separated from that of the other 
members of the family, it may beoome avail- 
able as eeounty for the mortgage debt. (Simp¬ 
son and Dalai, A J Cs ) Ram Ratan v. Ganga 
Buksh 8 INGH 23 O.O. 243 = 10 O.L J. 193 = 

9 O. & A L R. 222 = 192J Oudh 263. 


Alienation—Manager of joint family — 
Necessity—Proof of—Recital—Value of. 

. Where an alienation by the manager of a 
joint Hindu family is impugaed by the junior 
members, the reoitals in the deed of sale are 
not sufficient by themselves to establish neces¬ 
sity but they are dear evidence of the represen¬ 
tation made by the manager. Where proof of 
aotual enquiry has beoome impossible, the 
recital coupled with the oironmstanoes, such as 
would justify the reasonable belief that an 
enqairy would have confirmed the truth of the 
recital is enough to support the necessity 
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alleged. A representation by the father as to 
the existence of auteoedent debts, is on the 
same looting as a representation by the mana¬ 
ger as to neoessity. Tbe real value ol the 
representation is that it inJioates the eoope ot 
the enquiry that has been or may be pre¬ 
sumed to have been maoe. 5 O L.J. 649 ; 
29 O. 0. 211, explained ; 36 A. Ib7 1. a. 
249, relerred. lAsnwoitht J.C.) JaMNA PRASAD 

t;. Balbhadar. 23 0 C. 888 = 9 0 L J. 601 = 

1928 Oudh 147. 

Alienation—Manager of joint family — 


Necessity—bttgh rate ot interest. 

It is moumbent upon those who support a 
mortgage maoe by a mauager ol a joint Hindu 
family to show, not only that there was 
necessity to borrow, but that it was not 
unreasonable to borrow at suob high rate of 
interest and upon suoh particular terms a9 
are contained in the mortgage. Where it is 
not shown that ihere was neoessity to borrow 
on suoh a high rate of interest that rateoannot 
stand and the Court is empowered to reduce 
the oontraot rate to a reasonable rate ot inter¬ 
est. (Simpson and Waair Hasan, A.J.Us.) 
BABU BaBANT RAI V. LADA Kbbho Ram. 

9 O.L.J■ 6i2 = 1923 Oudh 139. 

-- Alienation—Manager of joint family— 

Manager and othtrs, difference between—Suit to 
recover property — Decree, form of. 

In the oase of an alienation not binding on a 
joint Hindu family, while the manager can sue 
to reoover the whole entire property on behalf 
of the family, individu.l members oan main¬ 
tain the suit only in respect of their own shares. 
Where an alienation was made by an adult 
brother and the mother on behalf ot her minor 
sons, and suit is brought by one of the latter 
to have it set aside, the proper deoree to be 
passed is for possession of hia share of the 
property on payment of hia share ot the con¬ 
sideration, ii any, whiok ta found binding. 
( Daniels, & J O.i MaHESH DaT v. Ram 
ASRE. 9 O.L J. 188-4 U.P L.R. (J 0) 38 = 

1922 Oudh 114. 

Alienation—Manager of joint family— 
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ed may not be sufficient to prove those purposes 
aa regards third parties. But tbe recital is 
olear evidence of the representation made to 
the creditor aod if the oiroumstaoces are suoh 
as to justify a reasonable belief that an etquiry 
would have confirmed its truth, theo when 
proof of aotual enquiry has beoome impossible 
the reoiials coupled with the oiroum^tanoes 
will be sufficient evidence to support the deed. 
{Daniels, A J.C.) RAM 8 ARAN v. DaWAN 
Singh. 68 1.0. 36 = 24 0.0. 386. 

Alienation— Manager of joint family— 


Suit to set aside—Cause of action— Members 
subs/quenily born. 

Tbe cause of aotion for a suit for setting aside 
an alienation of joint family property acornes 
to the members ou the date of the alienation or 
the alienee’s taking possession. Members 
subsequently born into the family do not get 
a fresh cause of aotion on their birth. 24 O.C. 
330; 61 I.O. 801, Ref. (Dalai, A.J.O.) 8HEOAM- 
BAR KHAN V. RAT1PAL 6INGH. 

63 1.0. 401 = 8 0 L.J. 679. 


Alienation—Manager of joint family 


—Speculation 

A mortgage of the family property by the 
manager for the benefit of the family is binding 
on the joint family property. An alienation 
for purposes of a epeoulative nature is not 
binding on the family but it oannot be said that 
in no oase oan the starting of a Dew business 
justify an alienation of the family property. 
( Daniels, A.J.C.) 8HEO RATAN v. DRIG 
PaL. 63 I 0. 334 = 8 O.L.J. 314. 


Necessity — Recitals—Adult members joining in 
alienation—Effect of. 

Where a sale-deed of joint family property 
exeoutod by the heads of all the branches of 
the family mentions the purpose for whioh the 
sale was made, there is no room for raising any 
presumption with regard to the neoessity for the 
transaction from the faot that all the members 
joined in its exeoution. The Court has merely 
to see whether the purpose recited is ooe which 
is recognised as valid under the Hindu Law. 
8 B. 60J, Ref. (Daniels, A J O.) MUSSAMMAT 

MANZURAN B1BI V JANKI PRAB'D. 

9 0 L J 33-1922 Oudh 30. 

Alienation—Manager ot joint family — 


Necessity—Dtcuals, evidentialy value of 

Recitals in a deed of alienation as regards 
the purposes lor whioh the money was berrow- 


- Alienation—Manager of joint family 

—Necessity-Inquiry by purchaser. 

The burden of proof lies on a mortgagee from 
a father in a joint Hindu family to show that 
an alienation by the person with a limited 
power was for legal neoessity. (8tuart and 
Kanhaiya Dal, JJ.) JAI NABAYan v. RAJ 
RANG BAHADUR SINGH. 48 1.0. 914 = 

0 O.L.J. 691. 

- Alienation—Manager of joint family 

— Setting aside—Right of after bornco-parcener. 

Alienation without the oonBent of even one 
member and without neoessity is invalid not 
ODly against that non-contesting member but 
also against subsequently born oo paroener. 33 
All. 654 . Ref.; 18. 0 0- 162 ; 3 O.L.J. 180. Ref. 

{Kanh <iya Lai, A.J C.) SRI KRISHNA v. 
LaKHPAT. 39 1.0. 287 = 4 O.L J, 73. 

- Alienation—Manager of joint family 

— Binding on other members — Benefit, 

A deed of transfer exeouled by the manager 
of a joint Hindu family who waB its only adult 
member at tbe time binds tbe other members 
of the family, if it is to their benefit though 
the manager did not execute the deed expli¬ 
citly as manaper. (8luart. A JO) MAHADEO 

PraBAD v. TIKNI. 35 1.0. 688 = 3 O.L J. 380, 



923 


CIVIL DIGEST, 1911—1923. 924 


HINDU LAW —Alienation —Manager of joint 

family, 

- Alienation—Manager of joint family 

—Benefit — Necessity. 

An advantageous acquisition of some pro¬ 
perty at the expense of the ancestral estate, 
made, in the interests of the family (i. e.,) to 
enlarge its means of subsistence, by the 
manager, is binding on the minor members, 
ju 3 fc as such as one made to pay antecedent 
debt or to m»et an immediate necessity and 
the minors cannot on attaining majority 
impeach the transfer of which the benefit h »s 
been enjoyed. (Stuart, J.O. and Kanhaiya 
Lai, A.-J C.) MUNESHAR BAKBSH 8IMGH v 
ARJUN SINGH. 3 01 J 237 = 

31 1,0. 738 = 19 0 C. 100. 

- Alienation—Manager of joint family 

— Setting aside—After born member. 

Only valid alienation of joint family pro¬ 
perty binds the after-born member. But 
ratification of an invalid alienation of joint 
property by all the members at the date o( the 
alienation will not bind an after-born member. 
(Lindsay, J.O.) UURARI LaL v. JALIPA 
3AHAI 34 I C. 447 = 3 0 L J. 180 

- Alienation —Manager of joint family 

—Minors not represented expressly —When bind¬ 
ing. 

Assignment of mortgage rights belonging to 
a joint family by the one major male member 
thereof who does not purport to act as family 
manager, is valid and binding on the minor 
members where the transfer was out of family 
necessity. ( Lindsay . J.C.I Rukmin Kuar v. 
ashiq Hussain, S.0, 341.G. 3 = 3 o.L J. 33. 

_ Alienation —Manager of joint family — 

Marriage expenses—Necessity. 

Among Thakurs of Oudh governed by Mitak- 
shara the expenses of a marriage of a daughter 
of deoeased member to whose property the 
remaining male members have succeeded by 
aurvivorohip is a family necessity. 96 Mad. 
505, Diss. (8tuarl, A JC.) Ganga Bakhsh 
Singh v. ahbaban Singh, 33 I c 601 = 

3 0 L J. 11. 

- Alienation—Manager of joint family 

—Consent of other persons . 

No alienation by one oo-paroener, even if he 
is a managing member of the family will bind 
the other adult co-parceners, unloss their 
consent to the alienation is either expressed or 
may be implied from their oonduot. ( Lindsay, 
7,0.) Kamta V. Bhagirath. 27 I c 517 = 

1 2OL.J30. 

- Alienation—Manager of joint family 

—Setting aside—Rights of Junior members 
and alienees. 

A oo-pacoener in a joint Hindu family pro¬ 
perty, who establishes that a member of the 
family has alienated family property without 
legal necessity, oan sue to recover the while 
property. He oannot be allowed to sue for his 
own share of any specific portion thereof for 
the simple reason that in a Mitakshara joint 


HINDU LAW—Alienation— Manager of join i 
family. 

family no particular 'share oan be predicted as 
belonging to any individual member. The only 
oonoeasioo, whioh the Courts have so far made 
in the direotion of allowing the share of the 
transferor to be a-fiaoted, is where the share of 
the transferor has been attached in execution 
of auy money-decree. In Buoh a case, the Courts 
have held that a oo-sharer who sues for the re¬ 
covery of the whole property will be allowed to 
reoover, but it will be deolared that the pur¬ 
chaser of the interest of the transferor is entitled 
to a partition aud to recover thereafter that 
portion of the property whioh represents the 
transferor’s interest therein. (Mullick and 
Bucknill, JJ.) 8HYAM SUNDER RAT t>. JAGAR- 
NATH MlSRA. 2 Pat 923 = 1 Pat. L R. 373 = 

1923 Pat. 263= 1923 P. S90. 

- Alienation—Manager of joint family — 

Legal necessity. 

To save other properties from sale at execu¬ 
tion, the manager sold the mortgaged property. 
But the purchase money oould not be paid by 
tho purohaser and tbe manager became a surety 
to the mortgage exeouted by tbe purohaser in 
order to bo able to find money to set aside the 
exeontion sale before confirmation. Held, there 
was legal necessity for the last transaotion and 
the manager was justified in becoming a surety 
to the mortgage. (Das and A dami, J.) Kanhai 
Lad Khbmka v. Thahub Prasad 8ingb. 

1923 P. 268. 

- Alienation—Manager of joint family 

—No necessity— Jurisdiction of court to grant 
equitable relief does not exist. 

Where an alienee from the manager of a 
joint Hindu family fails to enquire aud satisfy 
himself of tbe truth of the representations 
made by the manager, there is no room for the 
application of any equitable doctrine baaed on 
the representations. If notwithstanding the 
representation by tbe manager, he agrees to 
make good that representation if neoessary by 
partition or otherwise the court ha3 power to 
compel him to do that whioh he undertook. In 
the absenoe of any suoh undertaking, the oourt 
has no power in a suit brought to set aside an 
alienation of joint family property to direct that 
the share of the executant be available for tho 
alienee the transaotion being void altogether. 

39 A 600. Poll.; 13 C.W.N. 815; 14 O.W.N. 
552. Diss. (Das and Bucknill. JJ.) J ATADARI 
SINGH V. DUKHI 8 INGH. 4Pat.LT. 61 = 

1923 P. 197. 

- Alienation—Manager of joint family 

— Necessity—Consent. 

The law is that the head of a joint family 
cannot mortgage the joint family property 
without consultation with, and consent of* 
other members, but where legal necessity is 
proved it is unnecessary to prove oonsent, 
because this will be implied in tae oase, 

( Coutts and Ros3, JJ ) KamLA PRASAD c. 
NATTUI NARAYAN SINGH. 

1922 Pat. 133 = 3 Pat. L T. 401 = 

1823 P. 317, 
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- Alienation—Manager of joint family 

—Necessity as regards rate of interest — Plea 
necessary. 

To support a mortgage by the karta of a 
Hindu family, the plaintiff mortgagee has to 
prove not only the necessity for the loan butalso 
the necessity to borcw at the rate stipulated 
The onus as regards the latter is however dis¬ 
charged if tho defendant does Dot specifically 
raise the plea that tbe rate of interest was not 
justified by legal necessity ; for tbe facts neoes- 
sary to prove legal necessity for tbe mortgage 
may be entirely different from the facts neces¬ 
sary to prove that there was neoesaity to borrow 
money at suoh and suoh a rate. Where no 
suoh plea was raised in the trial court, it 
oannot be allowed to be raised in appeal. 
(Mdler, C.3 ! and Adami , J) Atnthan Gope n 
KHAKHAR BAHU. ?■ Pat 867- 

67 1.0. 790 = ifc22 Pat. 886. 

-- Alienation— Manager of joint family 

—Essentials of validity, 

In order that an alienation should bo binding 
on tho family, it must be proved that it 
was for family benefit and it is immaterial 
whether tho alienation was by karta or not. 
Whether the transaction is a loan for purchase 
of goods, the creditor must show that he made 
enquiries and was satisfied that it was for 
family benefit. ( Jwala Prasad and Das, JJ.) 
Debj 8ABAN Bahai v. Bankey Behari Lal. 

63 I.G. 223. 

- Alienation— Manager of joint family 

— Mortgage—Whether affects share of mortgage. 

A mortgage by the Karta of a joint Hindu 
family, without tbe ooneent of the other 
members, the debt not havlDg been incurred 
for any family necessity or in payment of an 
. antecedent debt, is in invalid, and gives the 
mortgagee no oharge even upon the undivided 
share of the mortgagor. (Miller, O.J. a>id 
Mullick, 3.) BANliHANDI RAI v. KISHORI 
MANDAL. 2 P L.T. 17- 6 P L J. 72 = 

611.0. 102 = 1921 Pat. 113 

- Alienation—Manager of joint family— 

Enquiry by creditor. 

Dealing with a Hindu family governed by 
Mitakshara a oreditor oannot content himself 
with entries in the Colleotorate registers or sur¬ 
vey papers, tut mutt enquire, whether and 
how far the other members are interested in it; 
the prima facie presumption will be that they 
are so interested. (Miller, O.J. and Mullick, J.) 
Kanhu Lal Marwari v. Palu Bahd. 

3 Pat L J. 521 = 1 Pat L.T. 348 = 

2 U P.L R. tPat) 171 = 87 I 0 353 = 

1020 Pat. 203. 

- Alienation—Manager of joint family 

—Contract for sale of land—Minor members 
bound, if necessity or benefit proved—Contract 
specifically enforceable against them 

Contracts suoh as agreements to sell, mado 
by tho managing members of a joint Hindu 


family some of the members of which are 
minors, for family necessity or for the benefit 
of the family, can be enforced against the 
family. Case-law disoussed. (Chamier, O.J. 
Mullick and klkinson, JJ.) Hari Charan- 
KUAR v. KAULA RAI. 1 Pat. L W 887 = 

2 Pat. L J 813 = 40 1.0. 142 = 

1917 Pat. 201. 

Abenation—Manager of joint family = 


Necessity — Criminal litigation. 

Expanses for defence ol the manager against 
a criminal oharge are not necessity. Suoh 
mouey mty be spout by the manager with tho 
oouaeot-n/ other members. (Chapman and Hoe, 
JJ.) Nathu Rai v Din Dayal Rai. 

39 I.C. 663 = 2 Pat. L.J. 166. 

— Alienation—Manager of joint family — 


Necessity—Litigation. 

ProseoutioD of one member of joint family, is 
not suoh a oeoessity as would justify alienation 
of the whole joint family property. (Pratt, 
J.C. and Crouch, A.J.G.) MOTU MAL v. 

JavermaL. 19 I.o. 908 = 6 S.L.R. 285. 


Alienation—Widow. 


Compromise. 

Consent op reversioner. 

CO WIDOWS. 

CUSTOM. 

Debts. 

Duty of lender. 

Gift. 

Maintenance. 

Mortgage. 

Necessity. 

Relinquishment, 
rights of alienee. 

8BTTING ASIDE. 

Surrender. 

Transfer op bights, title and in¬ 
terest. 

WILL. 

Alienation — Widow—Compromise. 

- Alienation — Widow— Compromise- 

Distinction between. 

If a question arises whether a transaction ia 
an alienation or compromise or a doubtful 
olaim, a teat is to see whether the alienee 
derives title from the limited owner. If tbe 
transaction recognises an antecedent title of 
one kind in both the parties as the agreement 
acknowledges and defines what that title iaj 
tbe transaction ia not an alienation but a com¬ 
promise of a doubtful olaim whiob would be 
binding on tbe reversion 27 C.L J. 296, Foil.; 33 
All 356; 40 AIL 487. Dist (Dass and Bucknill, 
33) BHAGWATI KUAR u. JaGD*M SaHAY. 

62 1 0. 933 = 2 Pat L.T. 471. 

Alienation -Widow -Consent of Reversioner. 

-. - Alienation— Widow—Consent of rever¬ 
sioner—Distinction between—Test of—Rever¬ 
sioner taking mortgage from alienee, if estopped . 
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of reversioner. 

There is a distinction between the power of 
a HiDOU wide w to surrender or relirquisb the 
estate oi her dtoeaeed huebund aDd her power 
to alienate it tor necessity. She oan surrender 
her whole imerest in the whole estate in 
favour ot the nearest reversioner or reversiooers 
at the time, but the surrender must be bona 
fide, not a devioe to divide the estate with the 
reversioner. In this case the question ot 
necessity ooes not arise. It the widow alienates 
the whole property and all the nearest rever¬ 
sioners consent, theu ibe alienation falls under 
this head ot surrender. When the alienation 
of the whole or part of the property is to be 
supported on the ground ot neoeosity, then if 
aotual necessity or bona fide enquiry and belief 
by the alienee is not proved altunde, the con¬ 
sent of suoh reversioners as might (airly be 
expeoted to objeot would be presumptive proof 
which if not rebutted by contrary proof, will 
validate the transaotion as a right and proper 
one. 30 All. 1. P.O., Disfc. Where a Hindu 
widow transferred property to an alienee from 
whom a prospective reversioner tabes a mort¬ 
gage ot a portion of the property, the 
reversioner is not estopped from disputing the 
validity ot the alienation on the death of the 
widow. iLo’d Dunedin) RANGA8WAMI GOUN- 
DANu. NaCHIaPPA GOUNDAN. 42 Mad 823 = 
36 M.L.J. 433 = 17 A.L J 836 = 29 C.L.J 539 = 

21 Bom. L R. 640= 10 L W. 103 = 
23 O.W.N. '177 = 0919) M W N. 262 = 
26 M L T 6=33 J 0. 498 = 
4S I.A. 72 (P C.). 

[Reveriing 26 1.0. 767 = 28 M.L.J. 1] 

—- Alienation — Widow — Consent of 

reversioner— Reversioner joining in conveyance 
—Effect of—Duty of purchaser—Reversioner 
subsequently succeeding—Estoppel—Transfer of 
Property Act, 8. 43. 

It lies on a purchaser from a Hindu female 
to acquaint himself with the extent of her 
powers. A reversioner with a mere expeotanoy 
who joins id the oonveyanoe by the limited 
owner oannot validate it, if it is otherwise 
invalid. The reversioner so joining is not 
estopped from denying the vendor’s power to 
convey more than her life-interest unless the 
purchaser hae been misled after enquiry. 
Exoept in that oase therefore, the conveyance 
does not operate on any interest acquired after 
the vendor’s death, by the reversioner joining' 
in the oonveyanoe. [Mr. Amir Ali .I GUR 
NABA1N v. 8HEO Lad 8INGH. 46 Cal. 365 = 
48 I A. 1 = 17 A.L J 66 = 36 M L J. 63 = 

9 L W. 8>3 = 23 C.W N. 521 = 
49 1.0. 1 = 1 U P L.R. 1 (P G.|. 

[On appeal from 7 1.0. 218]. 

__ Alienation— Widow—Consent of rever¬ 
sioner — Attestation—Effect of. 

An attestation proves no more than that of 
the signature of ihe executant has been affixed 
to a dooument id the presence of a witness. It 
doeB not involve the witness in any knowledge 
of the oontents of the deed or afleot him with 


HINDU LAW— Alienation—Widow—Consent 
of reyersioner. 

notice of its provisions. It might, at least, be 
material for cross examining the witness as to 
his knowledge of the transaotion. It does not, 
by itself, create an estoppel nor imply consent. 

( Lord Chancellor). NaNDLAL v. JAGAI 
KlSHORE ACHARJYA. 41 Cal. 186 = 

50 M L.T. 385 = 31 M L J 563 = 
(1916.2 M W.N 386 = 4 L W 438 = 
18 Bora. LR 863 = 14 A L.J 1103 = 
24 C.L.J. 4b7 = l PL W 1 = 21 0 W N. 2*5 = 

10 Bur. L T. 177 = 36 I C. 420 = 

43 I.A. 219 (P.G.L 

- Alienation— Widow-Consent of rever¬ 
sioner— Attestation—Effect of—No estoppel . 

To be valid as against the reversioners or 
afleot their reversionary rights, a charge creat¬ 
ed by Hindu widow or an alienation efleoted 
by her can be supported only by proof aliunde 
that suoh debt was oontraoted for valid and 
legal necessity, and the onus of establishing 
such necessity rests heavily on those who olaim 
the benefit of the transanotion. The require¬ 
ment of the law may, however.be fulfilled by 
proving the consent or oonourrence of the 
reversioners to or in the traDsaotion. But 
suoh oonseut must be established by positive 
evideuoe that upon an intelligent understand¬ 
ing of the nature of the dealings they oonourred 
in binding their interest ; and suoh ooneent 
should not be inferred from ambiguous aots or 
be supported by dubious oral testimony. The 
oonsent most be of all those who are likely tc 
be interested in disputing the transaotion. 
Mere attestation of a deed does not necessarily 
import oonsent to an alienation efleoted by it 
and does not estop the reversioner from in- 
peaohing it. ( Mr. Amir Ali). HABI KI6HEN 
bhagat v. Kashi Prasad Singh. 

42 Cal. 876 = 42 I.A. 64 = 17 1C L T. 115 = 
19 0 W.N. 370 = 13 A L J 226= • 
2 L.W. 219 = 21 C.L J. 2*5 = 28 M L. J 68 = 

17 Bom. L R 420 = 27 I.C. 674 = 
(1915) M W.N. 11 (P.C.),- 

- Alienation — Widow — Consent of 

reversioners—Family settlement — Necessity. 

A Hindu widow, at a time when the estate 
was in serious peril, oame to an arrangement 
with the reversioners whereby she demised the 
estate to the several reversioners or their repre' 
sentatives for a term of 60 years (she being 
then 42 years of age) and reserved to herself 
only a email income representing a bare main¬ 
tenance. Tbe plaintiffs, tbe aotual reversioners 
and tbe sons of one of the ijaradars, bad for a 
period of II years preceding the death of the 
widow aoted up to the terms of tbe said 
arrangement and took benefits thereunder, but| 
subsequently, on tbe death of the widow 
brought a suit for possession of eome of the 
properties demised on the ground that the 
arrangement above set forth was fraudulent 
and not supported by any legal necessity and so 
not binding upon them. Held, that the 
arrangement impugned was legal and binding 
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of reversioner,' 

upon the plaintiffs, that their oondnct amount¬ 
ed, to an admission that the said arrangement 
was made in good faith and was supported by 
a necessity and that the euit must in consequ- 
enoe be dismissed. Great weight is to be attach¬ 
ed to the sanction by expectant reversioners 
of an alienation of property as aflordiog 
evidenoe of the property of the alienation. 
(Loid Moulton.) Bijoy GOPAL MOKEB.il v. 
Gibindra Nath Mukerji. 41 Cal. 793 = 

18 C W N 673 = 12 A L J. 711 = 
19 C.L J. 620=16 Bom. L R 429 = 
16 M L T 68 = 27 M L J 123 = 1 L W 333 = 
23 I G. 162 = (1914) M.W N. 430 (P.C.). 

- Alienation — Widow—Consent of rever¬ 
sioner—Presumption. 

The faot that the immediate reversioner 
consented at tbo time of the transfer by a 
Hindu widow, WDuld raise a presumption in 
the abeenoe of evidenco to the contrary, of legal 
necessity but the legal necessity relied upon 
must beeuoh as under the Hindu Law would 
justify a transfer. (Stuart and Sulaiman, JJ.) 
Udai Bhan Singh v. Gajendra Singh 

L.R. 3 A. 376 = 1923 All 28. 

- Alienation — Widow — Consent of 

reversioner. 

In the case of a mortgage by a Hiudu widow 
or other female limited owner, effected with 
the oonsent of euch cf the next reversioners as 
are oapable of giving consent, if legal necessity 
is not proved and the alienee does not prove 
reasonable enquiry on his part, the oonsent of 
6 Uob reversioners is a presumptive proof, 
which, if not rebutted, will validate the tran¬ 
saction. (Tudball and Sulaiman, JJ.) Bhup 
B lNGH V. JHAMMAN. IS A L J 881 = 

1922 Ail. 169. 

- Alienation— Widow—Consent of rever¬ 
sioner—Proof of necessity. 

In the case of an alienation by a Hindu 
widow il it ie proved that the oonsent of the 
immediate reversioners had been obtained, it 
raises a strong presumption of the existence of 
legal necessity for the transfer, wbiob, il not 
rebutted by oontrary proof, will validate the 
transaction as a right and proper one. 30 
A. 1 *, 96 M L.J. 493, foil. (Tudballand Sulai¬ 
man, JJ.) Harjan Rai v. Mahabir Tewari. 

61 1.0. 474. 

- Alienation— Widow— Consent of rever¬ 
sioner. 

A transfer by a widow for no necessity is 
beyond her power and even if the next rever¬ 
sioner joins in tbo transfer it will not bind the 
reversioners more remote. ( Mears, O.J. and 
Dannerjee, J.) GHISIA WAN PANDE v. Raj 
KUMARI. 43 All. 834 = 63 1.0. 956 = 

19 A.L J. 476. 

- Alienation— Widow—Consent of rever¬ 
sioner—Estoppel. 

A reversioner of a Hindu widow estops him¬ 
self from asserting a transfer by her as illegal 

Vol. Ill—69 


930 

HINDU LAW—Alienation—Widow — Consent 
of reversioner. 

and without necessity when he persorally con¬ 
sents to it and acts for the vendee to acquire a 
portion sold. The strong presumptive evidence 
of legal necessity ie the consent of the nearest- 
reversioner. ( Piggotl ana Walsh, JJ.) MATA 
Prasad Bhukul v. Devi 6hukulain. 

.58 I.C. 576 = 2 U P.L.R. (All.) 39. 

- Alienation — Widow— Cement cf rever¬ 
sioners—Rights of. 

Where a Hindu widow transfers part of her 
estate which she cannot legally transfer, the 
reversionary heirs can seek their remedy for the 
recovery of the estate, but cannot claim to be 
reimbursed for anything dene by her in 
violation of the right whiob phe possessed. 
(Dannerjee and Sulaiman, JJ.) JWALA PRASAD 
V. SUKHDEI. 37 1C. 69 = 

2 U.P L R. (Allj) 171. 

- Alienation—Widow-Consent of rever¬ 
sioner- Attestation— Effect of. 

Meie attestation of an instrument by a 
reversioner does not necessarily import concur¬ 
rence by him, Prcm his mere subscription 
the inferenoe does not necessarily arise that 
when he attested the document he fully under¬ 
stood what the transaction was and that he 
was tho concurring party to it. The question 
whether the attestation of a dooumeut should 
be held to simply assent is a question cf faot, 
and must be determined with reference to the 
oiroumetances of each oase. (Chamicr and 
Piggott, JJ.) LakHPaTI v . RAMBODH BlNGH. 

37 All. 350 = 29 I.C. 218 = 13 A L J. 616. 

—— Alienation — Widow—Consent of rever¬ 
sioner — Rights of remote reversioner. 

Alienation to three out of the four nearest 
reversioners and assented to by tho other can¬ 
not be impeaohed by tho remote reversioner. 

( Bannerjee and Chamier, JJ.) 8URABALE 
Singh v. Birthu. 24 I c. 482. 

- Alienation—Widow—Consent of rever¬ 
sioner — Effect of. 

An alienation by a widow with the oonsent 
of immediate reversioner cannot be questioned 
by the next reversioners at the widow’s death, 
even though no necessity is proved. Attesta¬ 
tion is evidence of knowledge of the nature of 
transaction. 30 All. i. (P.C.), Poll. (Bannerjee, 
J.) ISMAIL JODAHA v. JaGaNATH. 

19 I.C, 265. 

- Alienation—Widow—Consent of rever¬ 
sioner— Gift — Estoppel. 

A gift made by a widow with the consont of 
tho reversioner is not valid and will have no 
efleot beyond the lifetime of tho widow. It is 
open to the reversioner at the time when the 
succession opens to dispute tho validity of the 
gift and as one reversioner does not claim 
through another, hie father’s oonsent does Dot 
eatop him from disputing the gift. ( Richards , 
O.J. and Bannerjee, J.) Barnam Kunwari v . 
Ragonath Kunwari. IS i q, 187 



931 


CIVIL DIGEST, 1911—1923. 


932 


HINDU LAW—Alienation—Widow—Consent 

of reversioner. 

- Alienation— Widow—Consent of rever¬ 
sioner — Sale to next reversioner — Necessity. 

A sale by a Hindu widow to the nearest 
reversioner living at the time of the eale, i9 
equivalent to a eale with the consent of the 
eaia reversioner and is, therefore, sufficient 
to pas9 good title independently of any direot 
evidence in support of the plea that the eale 
was for legal necessity. 30 All. 1; 35 Cal. 939; 
19 Cal. 936 ; Foil. 91 Mad. 128 ; 31 Mad. 366, 
Dis?. (Piggo't, J.) 8HEO DAS DOPE v. 
Dalganjan Dube. 15 1.0. 637. 


- Alienation—Widow—Consent of rever¬ 
sioner —Effect ot —Suit to set aside alienation 
by reversioner while retaining benefit—Estoppel. 

Where a widow alienates property with the 
oonsent of the next reversioner who gets a 
substantial benefit from the transaction it is 
not open to that reversioner or his descendants 
to impugn the alienation while retaining the 
the benefit. (Macl> , od % C J. and Crumo, J-) 
BHAU8AHEB 8HIDGAUDA V. RAMG'UDA 
ANNAGAUDA. *“ 29 Bom. L.R 813 = 

1921 Bora. 471. 


- Alienation — Widow— Consent ot re¬ 
versioner—Reversioner joining in conveyance 
Effect of. 


A Hindu widow and one of her daughters 
conveyed, under a deed of gilt, portion of the 
family property to the sons of the daughter who 
had died. After the death of the widow, the 
daughter sued to set aside the gift • Held, that 
the deed of gift was good only for the life of 
widow and was bad as regards the transfer of 
the daughter’s interest to suooeed to the rever¬ 
sioner. ( Macleod, O J. and Beaton , J.) BAI 
PARVATI p. Dayabhai Manohbabau. 

44 Bora. 488 =53 I C 268 = 
9.2 Bom. L R. 701. 


_ Alienation — Widow—Consent of rever 

sioner — Necessity — Onus. 


In the oase of an alienation by Hindu 
widow as soon as the alienee on whom'ficat the 
onus lies to show that alienation was for legal 
neoesaity proves that the reversioners have 
consented, the onus shifts to the person 
impeaohing the alienation to show that there 
was no legal neoessity. 42 Mad. 523 (P.C.) Rel. 
Where an alienation by a Hindu widow is 
attaoked cn the ground chat she has sold more 
than what was justified by legal neoessity the 
burden of proof lies on the plfi to show that 
so much of the land as was required as the 
plfi. says would euffioe for the legal neoessity 
could have been sold. Otherwise one is entitled 
to presume that the widow oouli not have sold 
less than she did ia order to realise what was 
required (Macleod, 0 J. and Beaton, J.) 
Madbav Krishna Deshpande v. 8hid- 

DAVA DANaPPA. 99 1 C 332 = 

22 Bom. L.R.79. 

-—Al enation — Widow—Consent of next 
reversioners — Effect . 


HINDU LAW—Alienation—Widow—Consent 

of reversioner. 

The oonsent to an alienation by widow, of 
the persons constituting th9 next reversion, 
whether male or female, is binding on the 
person eventually suooeeding to the estate. 13 
M I A. 209 ; 5 Bern. 663 ; 25 Bom. 129. Ref. 
(Scott, C J.) PURAMESWARI BAI v . RAGBA- 
VENDRA CHIDANAND, 50 I C 419 = 

21 Bora. L R. 203. 

- Alienation —Widow —Consent of rever¬ 
sioners . 

The oonsent of reversioners to a Hindu 
widow’s alienation is only a factor in the proof 
of legal necessity. It is not sufficient to do 
away with all other proofs. 10 Oal. 1102, Dist. 
appr. (B/aman and Beaton, J J.» Moti Raiji 
v. Laldas JIBHAI. 4l Bora 93 = 

37 1.0. 918 = 18 Bora L R. 904. 

- Alienation — Widow -Consent of rever¬ 
sioner—Effect of. 

The question whether an alienation is vali¬ 
dated by the reversioner’s oonsent or not 
depends on the obaraoter and number of per¬ 
sons consenting and also on the nature and pur¬ 
pose of the alienation itself. The Court must 
be satisfied that the kinsmen to whose interest 
it was to make opposition did not oppose it. 
(Beachcroft and Beaton, JJ.) ABHESONG p. 
RaisaUG. 16 I.G. 531 = 14 Bora. L.R. 602. 

- Alienation—Widow —Consent of rever¬ 
sioner—Effect of. 

The oonsent of nearest reversioner is not 
always sufficient to validate an alienation by 
a widow but in some oases suoh a oonsent not 
only raises a presumption as to the propriety 
ot the alienation but also oreates an estoppel 
against persons claiming under the reversioner. 

(Scott, G.J. and Rao. J.l Ramakrishna 

KUPPUSWAMI V. TIRUPRABAI. 

12 1 0. 529= 13 Bora. L.R 940. 

_ Alienation—Widow—Consent of rever¬ 
sioner— Necessity—Reversioner joining in con¬ 
veyance—Effect of. 

A conveyance jointly by a widow selling her 
widow’c estate and the reversioner, his re¬ 
versionary interest, is good and operative to 
oonvey the whole estate. 40 Cal. 72 ; Foil. 
(Chaudhuri and Cuming, JJ.) BHOLA NATH 
CHOWDHURI V. HARMANI dasi. 

83 I c 42 = 30 O.L J. 6. 

--— Alienation — Widow—Consent ol rever¬ 
sioner—Partial alienation—Presumption of 

necessity — Estoppel. 

The dootrine of relinquishment and accelera¬ 
tion cannot apply to partial transfers by a 
limited o^aer, which can be supported only by 
legal neoessity. The consent of the reversioner 
is merely strong presumptive evidenoe of the 
neoessity. The propriety of an alienation with 
the oonsent of the next reversioner may oome 
in question not only with reference to the con¬ 
duct of the widow, whether or not she was 
justified by neoessity, but also with reference 
to the conduot of the next revarsioner whetbei 
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or not his oonduot was honest. If in the 
absenoe of legal necessity he engineered the 
transaction to suit bis own ends and for his 
own immediate gain, his oonsent would lose 
all virtue. The transaction would stand no 
higher than a partial alienation in his favour 
and would have to be judged from that stand¬ 
point. Nevertheless, whatever might be said 
of the oonduot of the widow or the next rever¬ 
sioner, the transferee, if he made due enquiry 
and aoted bona fide, would still acquire a good 
title. Nor would the antecedent mismanage¬ 
ment of the estate eSeot him unless he was in 
some way a contributory party thereto. 
( Richardson and Walmsley, JJ ) 8HYAMADAS 
Roy Chowdhury v. rhadhika Prosad 
CHATTERJI. 22 O.W.N. 846 = 47 1.0. 833 = 

29 O.L.J. 24. 

- A litnation — Widow —Consent ol rever¬ 
sioner — Consideration, 

{> The oonsent of reversioners to a mortgage by 
a Hindu widow raises a presumption or the 
existence of legal necessity even where a 6um 
of money is paid to one of the reversioners for 
obtaining his oonsent. f Chatterjee and New- 
■ bould, JJ.) 8yam Peary Dassaya v. 
Eastern Mortgage and agency Co., 
Ltd, 40 I.O. 863. 

- Alienation —Widow—Consent of rever¬ 
sioner. 

Per Mookerjee, J.—The oonourrenoe of the 
reversioner raises a presumption that the 
alienation is made for a proper purpose. (Jen¬ 
kins, O.J. Mookerjee and Holmwood, JJ ) 
Upendra Nath Bose v. bindkshri 
Prasad. 20 O.W.N. 210 = 32 I C. 468 = 

22 O.L.J. 432. 

- Alienation—Widow—Consent of rever¬ 
sioners—Effect on, 

12 Alienation by widow in favour of a third 
party has not the effeot of aooelerating the 
estate and entitling the next reversioner 13 
immediate possession. 10hittjj and Walmsley, 
JJ.) QARABJIT Pratap Bahador 8aHU P. 
BHAGWAT KOERI. 80 I C. 578 

-Alienation-Widow— Consent ot rever¬ 
sioner—Mortgage by conditional sale—Sale 
made absolute. 

A mortgage by conditional sale was made by 
a widow with the oonsent of the then next 
reversioner. It was made absolute by deoreo 
of Court before the right to objeot aoorued to 
the aotual reversioner, during the life time of 
the widow. Held, the aotual reversioner oould 
not imougn the alienation thereafter. 40 Oal. 
721. Rol (Holmwood and Chapman, JJ.) 
Shiba bundari dasi p. Ram Govinda Das. 

23 1 0 90. 

— - Alienation— Widow—Consent of rever¬ 

sioners—Will, 

A widow though oapable of transferring 
absolutely inter vivos property inherited from 
her husband with the consent of the next rever- 


HINDU LAW— Alienation—Widow—Conient 
of reversioner. 

sioner oannot make a testamentary disposition 
even with euoh oonsent. (35 I.A. 1, Ref.) 

( Jenkins , C J. and Mookerjee, J.) DURGA 
8undari v. Rama Krishna. 

21 1.0. 714 = 18 C L J 162. 

* [Affirming 12 I 0. 891.] 

- Alienation — Widow — Consent of 

reversioner—Effect of. 

Assent of the reversioner for an alienation of 
part of the estate by a Hindu widow is only 
evidence of the propriety of the transaction. 
Assent of the whole body of immediate rever¬ 
sioners to an alienation ofIthe entire estate 
validates the alienation. (19. I.C. 273, Poll.) 
(Mookerjee and Beachcroft, JJ.) GOPE8WAR 
Misra V. GOPINI BAISHNABI. 

17 O.W.N. 1062 = 21 I C. 200 = 

19 C L J 318. 

- Alienation— Widow—Consent of rever¬ 
sioner — Effect . 

The oonsent of a reversioner to an alienation 
by a Hindu widow oannot do more than raise 
a presumption of neoeasity. 5 Cal. 44. Not foil. 
17 O.L J 499. Poll. ( Stephen and Mullick, 
JJ.) Nalein Chandra shaha v. Hem 
Chandra Ray. 20 1.0. 248= 19 C.W.N 263. 

—- Alienation — Widow—Consesxt of rever¬ 

sioners—Effect of, 

An alienation by way of mortgage by a Hindu 
widow of a portion of her husband’s property 
without proof of legal necessity or reasonable 
enquiry, and honest belief as to its existence on 
the part of the mortgagee, but with the oonsent 
of the next reversioner for the time being, will 
bo binding on the aotual reversioner if the pre¬ 
sumption of legal necessity and of reasonable 
inquiry and honest belief raised by euoh oon¬ 
sent is not rebutted by more oogent proof. Cases 
reviewod. To uphold an alienation by a Hindu 
widow of her husband’s estate, it should be 
shown <1) that there was legal necessity or (2) 
that the alienee after reasonable inquiry as to 
the Deoeasity aoted honestly in the belief that 
it existed or (3) that there was Buoh oonsent of 
the next heirs as would raise a presumption 
either of the existence of neoesaity or of reason¬ 
able inquiry and honest belief as to its exist¬ 
ence or (4) that there was a oonsent on the 
next heirs to an alienation oapable of being 
supported by reference to the theory of sur¬ 
render and the consequent acceleration of the 
interest of the oonsootiDg heirs, in whioh oase 
the alienation must be of the whole estate with 
the oonsent of all the nearest reversioners. 
(Jenkins, O.J., Harrington, Stephen, Mookerjee 
and Holmwood , JJ.) Debi Prasad Chow- 
DHARYv. GOLAP B&AGAT. 40 Cal. 721 = 

17 O.W.N. 701 = 19 I G 278 = 
17 O.L.J. 499 FB.) 

- Alienation—Widow—Consent of rever¬ 
sioner, 

Where it was found that though the husband 
of the widow left large landed property, the 
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of reversioner. 

lands were unproductive and the widow unable 
to live on without borrowing, a mortgage 
created by her could not be said to be without 
necessity. Where a rev6rsioDer bad attested 
the mortgages and had aoted throughout as 
the attorney of the widow, he i9 estopped from 
challenging the alienation as having been made 
without consideration or necessity. ( Le-Rossig- 
nol and Wilberforce, JJ ) ABDBA v. 8H1VDEV 
81 NGB. 4 Lah. L.J.-13 = 1922 Lah. 61. 

- Alienation— Widow—Consent of nvtr- 

slontr — Implied. 

The faot that a reversioner cultivated the 
lands alienated by the widow under the vendee 
eo locg as the widow lived, does not estop him 
from olaimiDg the properties on the death of 
the widow. ILe-Rossignol and Wilber force, 

jj.) bahar Khan v. Kisben Chand. 

32 I C. 843 = 72 P R. 1919. 

- Alienation— Widow—Consent of rever¬ 
sioner -Presumption arising from consent and 
its rtbutiabUness. 

An alienation by a Hindu widow not justified 
by legal necessity is Dot valid even with the 
consent of the next reversioners unless the 
consent gives rise to a presumption of the 
existence of the necessity or reasonable enquiry 
and honest belief as to its existence. The pre¬ 
gumption iB rebuttable by cogent proof of the 
absence of lawful necessity. ( Shadi Lai and 
Broadway, JJ.) Tara Chand v. Khasiram. 

17 P.R. 1917 = 9 P.W R 1917 = 
39 I.O. 121 = 71 P L.R. 1917. 

_ .—Alienation — Widow—Consent of re¬ 
versioners—Life interest in the property. 

There were three brothers holding an estate 
in equal shares. On the death of one of them, 
his widow succeeded to a life interest in her 
husband’s share of the estate. A part of the 
estate was acquired by Government under the 
Land Acquisition Aot and the widow’s share 
of the purohase monoy was paid to her with 
the consent of her brothers-in-law. Their 
minor sons presented the suit for declaration 
that the widow is only entitled to uso by way 
of maintenance the inoome of the sum whioh 
a be received as compensation and that after 
her death plaintiffs shall be entitled to the 
capital and on injunctions restraining the 
defendant from using the oapital during her 
life time. Both the lower Courts upheld the 
nlaintiff’s oause, henoe the defendant lodged a 
seoond appeal to the Chief Court. Held, (1) 
the question of consent is of faot, and henoe 
they are not estopped from suing by their 
father’s bona fide consent, (2) that the mere 
faot their fathers consented to allow the widow 
to reoeive compensation in oasb, provides the 
plaintiffs with no oause of action provided that 
the welfare of the estate has not been threatened 
by the widow. Yet in view of the faot 
that the defendant asserted that the plaintiff 
had no right in the property and she had set 


HINDU LAW—Alienation—Widow—Consent 
of reveriioner. 

up an absolute title the plaintiffs have cause 
of aotioD. (Ratligan and Leslie Jones. JJ.) 

Bardar Begum v . Mahammad 8harif. 

63 P R 1916 = 160 P.W R. 1916 = 
35 I.C. 555 = 3 P.L.R 1917.- 

-;— Alienation -• Widow—Consent of nearest 

reversioner—Effect on remote reversioner. 

The oonsent of the nearest reversioner to an 
alienation by a Hindu widow of her husband’s 
estate, does not always validate the alienation 
and debar the remote reversioners item contest¬ 
ing it. 40 Cal. 721. Rel. on. ( Shah Dm and 
Scott-Smith, JJ.) Devidas v . Raja Khan. 

209 P.L.R. 1914=91 P R. 1914 = 
24 I.C. 417=150 P.W.R 10»4 = 

- Alienation — Widow—Consent of rever¬ 
sioners—Effect of. 

An alienation by a Hindu widew with the 
consent of the nearest reversioners given in 
good faitb and with due regard to the interests 
of the family is binding on tbe remote rever¬ 
sioners. ( Johnstone and Raltigan, JJ.) TAKE- 
CHASD v. GOPAL Devi. 46 P.R. 1912 = 

127 P.L.R. 1912 = 13 I.O. 482 = 

180 P.W.R. 1912. 

- Alienation— Widow—Consent of rever* 

sioner—What passes. 

A oonveyanoe by a widow and the next heir 
oau only transfer the interest of the party in 
possession and no more. ( Spencer and Sesha- 
giri Aiyar, JJ.) KUNJABU Venkatarama- 
NAYYA V. DEJAPPA KONDE, 22 M.L T. 233 = 

(1917) M W N 679=6 L W. 380 = 
42 I.C. 540 = 34 M L J 319. 

- Alienation — Widow—Consent of rever¬ 
sioner—Effect. 

Tbe oonsent of nearest presumptive rever¬ 
sioner is only presumptive evidence of justifia¬ 
bility and does not render the transaction 
unimpeAobable by the aotual reversioner. 30 
All. 1 P.C. ; 28 M L.J. 1, Poll. ; 42 Cal. 876 
P.O. Expl. tSeshagiri Aiyar and Napier, 
JJ.) KONDAPPaLLI PABASURaMAREDDI V. 
Matereddi Venkayya. 6 L.W. 230 = 

42 I.C. 496 = 22 M L T. 260. 

- Alienation — Widow—Consent of rever¬ 
sioner—Estoppel. 

Where a Hindu reversioner aDd hi? sod sued 
to set aside an alienation by tbe widow and 
tbe father was found to have expressly consent¬ 
ed to the alienation knowing tbe nature of the 
transaction. Held, that the father could not 
dispute the validity of the alienation. <Abdur 
Rahim, O.C J. and Seshagiri Aiyar, J.) 
Venkata Rao v . tvlja Ram Rao 

(19171 M.W.N. 30 = 38 I C 270 = 

5 L.W. 482. 

- Alienation— Widow—Consent of rever¬ 
sioner — Surrender — Remote reversioner — 
Consent of the next lemale reversioner not 
obtained—No consent even after alienation. 

Two co-widows gave their interests in the pro¬ 
perty of tbe deceased husband to tbe daughters 
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son of one of them, the other widow con¬ 
senting to the relinquishment in exohange 
foe an absolute interest in a portion of the 
property. The daughter who was the imme¬ 
diate reversioner was not shown to have 
consented to the widow’s action either at the 
time of reliuquishmont or afterwards. Held, 
the property did uot pass to the daughter’s 
son. The reliuquishment does not amount to 
surrender because it was not of the whole 
estate, one of the widows having secured an 
absolute estate in a portion of the property in 
lieu of her half share in the whole, and beoause 
it was not in favour of the daughter, the nearest 
reversioner at the time. The relinquishment 
is not an alienation made with the consent of 
the whole body of the reveraiouers, for the 
daughter did not consent to the relinquish¬ 
ment, nor were the other expeotant rever¬ 
sioners, shown to have consented. Abdur 
Hakim . J.—The oonsent of substantially the 
-whole body of expectant reversioners is as 
3uffioient as legal necessity, to validate an 
alienation though such consent was given 
after the transaction and for consideration. 
Per Srinivasa Aiyangar, J.—The oonsent of the 
•kindred is, where evidenoe of aotual necessity 
is lost by lapse of time, very valuable ovidouce. 
also when the bona fide* of alienee are doubtful, 
the oonsent of the reversioners to the transfer 
alleged to be a transfer for legal neoeesity, may, 
unless rebutted, be sufficient proof. Consent 
unless given bona fide and without beiug 
purchased is useless. 8 M. I.A. 639, Foil. 
(Abdur Rahim and Srinivasa Aiyangar. JJ.) 
MUIiUGU Kotayya v. Modigonda Chan¬ 
dra MOWLI 8ASTRI. 31 M L J 406 = 

29 M.L.T. 148 = (1916) 2 M W.N. 137 = 

86 I.C 407 = 4 L.W. 149. 

- Alienation—Widow—Consent of rever¬ 
sioner— Gift* 

The rule of oaveat emptor does not apply in 
alienation by widow and it oannot be presumed 
that only life-estate is oonvoyed. 31 M.L.J. 93, 
Ref. Quaere. —Whether oonsent of reversioners 
will validate gift by widows. (Coults Trotter 
and Seshaqlri Aiyar , JJ.) VEERAKKAL v. 
THIRUMAKKAL. 34 1.0. 896, 

- Alienation — Widow — Consent of 

reversioner—Evidence of necessity . 

The oonsent of the nearest reversioner to a 
partial alienation by a Hindu widow is only 
evidenoe of necessity for tbo alienation and is 
not oonolusive evidonoe of the validity thereof. 
90 All. 1, Expl. ; 21 Mad. 128. Foil. (Coutts- 
Trotter and Qeshagiri Aiyar, JJ.) MALLA 
Bubiah v. Choudhari Quran Naidu. 

19 M L T. 239 = 32 I C. 993 = 3 L.W. 278. 

- -- Alienation—Widow — Consent of rever¬ 
sioner—When presumed. 

A reversioner's oonsent to an alienation of a 
widow’s estate will be presumed if his subse¬ 
quent aots show that upon an intelligent 
understanding of the nature of his dealings, he 
.oonourred in binding his interests as rever- 


HINDU LAW—Alienation—Widow—Content 
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sioner, and the reversioner in euoh a oaae, will 
be estopped from disputing the alienation. 28 
M.L.J. 1 ; 42 Oal. 876. Ref. (Aylinq and Phil¬ 
lips, 3 J.) VENKATASUBBA AIYAR V MUTHU- 
SWAMI AIYAR. (1916) M W.N. 123 = 

31 I C. 487 = 18 ML T. 521. 

- Alienation—Widoio —Consent ot rever¬ 
sioner—Effect. 

Consont by a reversioner to an alienation 
made by a Hindu widow by itself makes the 
transaction valid, aud is not merely presump¬ 
tive and rebuttable evidenoe of neoeesity. 30 
All. 1 ; 23 M.L.J. 1. Ref. (Sadasivi Aiyar and 
Napier, JJ.) SOUTH INDIAN EXPORT CO., 

Ltd. v. T. R. Qubbier. 

(1915) M. W.N. 483 = 29 I.C. 997 = 

28 M L.J 696. 

[This Is no longer law. 90 I C. 498 = 

42 Mad. 823 ] 

- Alienation— Widow- Consent of rever¬ 
sioner — Effect. 

The onus of proving that a oharge oreated by 
the widow is binding on the reversioners, lies 
heavily on the persons who claim the benefit 
ol the transactions and when tbo only evidenoe 
let in was that a series of documents executed 
by the widow, attested by the reversionere and 
the widow bad been maintaining a large 
numbor of persons, related to her but uot 
relating to the husband’s family. Held, the 
evidenoe was insufficient to prove necessity. 
19 C. W.N. 370. Foil. ( Wallis. C J. and 
Tyabji, J ) PANDA PATYYA v. PaNDA VENKA- 
MMA. 17 M L T. 393 = 23 I C 34 = 

2 L.W. 433. 

- Alienation — Widow — Consent cf 

reversioner—Effect of. 

The efieot of the oonsent of the next rever¬ 
sioner loan alionation by the widow is that it 
makes it conclusive. And Courts are bound to 
presume the validity of the alienation made 
with the oonsent of the next reversioner. But 
suon a presumption does not arise when a rever¬ 
sioner aocepta a oonveyanoe in bis own favour. 
The dootrino of validation by assent is based 
on the dootrine that a porson may well be 
presumed not to aot against his interest. The 
assent also raises an estoppel againet the person 
assenting. The assent or ratification by the 
next reversioner need not be at or before the 
date of the alienation. It is enough if he 
ratified the transaction. 30 All. 1 (P.C ), Ref. 
(Wallis, 0 0 J., Seshagiri Aiyar and Kumara- 
swatni Sastri, JJ.) NACHIAPPA GOUNDAN 

v. Rangaswahi Goundan. 

17 M L T. 87 = 2 L.W. 69 = 28 M L J. 1 = 
26 1 0 7B7=(1918) M W N. 38 (F.B.). 

[Reversed on appeal 80 I 0. 498 = 

42 Mad. 323.] 

-- Alienation — Widow—Consent of rever¬ 
sioner — Effect. 

The oonsent of a reversioner given, not at 
the time of the alienation by the widow but 
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in the course of a suit is not sufficient to pass 
full title to alienee. 23 W. R. 214, Foil. 
(Sadasiva Aiyir and Bannay, JJ.) Lakshmi- 
NABAYANA A1YAR V. UliAGAMMAL. 

26 I 0. 628 = 28 M L J. 2S6. 


HINDU LAW— Alienation—Widow— Consent 
of reversioner. 

supported on a proper legal basis. 90 All. 1, 
Raf, (Sundara Aiyar and Saaasiva Aiyar, 
JJ.) RAGUPATHI V. kannamma. 

23 M.L J. 363 = 12 M L.T. 323 = 
16 10 7l0 = (1912) M W.N. 1223. 


- Alienation — Widow—Consent of rever¬ 
sioner—Efftct ot. 

Consent of the next reversioner to an aliena¬ 
tion of portion of the estate will not validate 
the alienation so as to bar the right of remote 
reversioners to question the alienation. The 
priDoiple is the same even if the alienation is 
of the whole. (Olafield and Seshagiri Aiyar, 
JJ.) Meenakshi v. RIuniandi Pannikkan. 

38 Mad. 1144 = 1 L.W. 704 = 
(1914) M.W N. 672 = 16 M L.T. 270 = 
23 I.C. 957 = 27 M.L J 353. 

- Alienation — Widow — Consent of 

reversioner —Bona fide. 

The consent of the reversioner which valid¬ 
ates an alienation by the widow must be 
bona fide one, whether the alienation is partial 
or total. {Ailing and Seshagiri Aiyar , JJ ) 
Rama Kavunden v Kuruthaswamy 
Naick. 16 M.L T. 251 = 28 I.C. 9Sl = 

(1914) M.W N. 797. 

- -—Alienation—Widow — Consent ol rever¬ 
sioner. 

A Hindu widow may alienate the whole 
estate with the oonsent of the next reversioner 
for consideration. No question of necessity 
arises. 40 Cal. 721 ; 27 M.L T. 123, Dist. 
[Wallis and Oldfield, JJ.) ADAIKKA MAIS- 
TRY V. MUTHUSWAMI AMBALaG A RAN. 

28 I.C. 144 = 27 M.L.J. 24. 

- Alienation— Widow—Consent of rever¬ 
sioner — Relinquishment — Consideration — Gift 
and sale—Estoppel. 

A reversioner may be estopped by his oon¬ 
sent, given for consideration from oontostiDg a 
Hindu widow’s future alienations. 31 Mad. 366, 
Foil. Held, [Per Sundara Aiyar, J.) The 
reversioner in the oase was estopped from 
contesting a gift by a widow to her adopted son 
whose adoption was invalid by reason of a 
relinquishment deed he exeouted to the widow 
prior to the date of the gift. It did not matter 
that the term of the deed of relinquishment 
itself did not show that any alienations were 
contemplated. There is no distinction in the 
applicability of the rulo wiih reference to 
alienations for consideration and alienations 
for no consideration. (1919) M W.N. 759, 
Foil. Per Sadasiva Aiyar, J.—Nor is there 
any warrant for any distinction between 
alienation of part and alienation of the whole 
estate ; oonsent to future alienations stands on 
the same footing as ratification of past aliena¬ 
tions. There is no distinction between an 
alienation by the widow to third persons with 
the reversionet’s oonsent and a relinquishment 
by the reversioner to the widow herself thereby 
oonferriDg on her an absolute estate. The 
distinction is not sonnd and oannot be 


- Alienation— Widow — Consent of o 

reversioner—No consideration— Alienation cf 
whole and of -part—Difference. 

If the next reversioner, either at the tim©' 
of the alienation or thereafter, oonsents to o* 
ratifies the transaction, such transaction can¬ 
not be re-opened by the person who is the 
nearest reversioner at the time of the widow's 
death. The oonsent of the person entitled to 
the reversion would by itself validate the 
alienation irrespective of any question of 
legal neoessity. 30 All. 1, Appl. ; 31 Mad. 336, 
Ref. The above rule is not restricted to cases 
in which the alienation by the widow was 
made for consideration, though not for legal' 
necessity, 34 Bom, 165, Dies. Quare. 
Whether alienation of a portion of the 
husband’s estate by the widow when there is 
no justifying neoessity could be validated by 
oonsent of the next reversioner. 32 Mad. 206 ; 
31 Mad. 366, Ref. [Abdur Rahim and 
Ayling, JJ.) KUPPIER V. KOTTA CHINN A- 
RAMIER. 16 I.C. 493 = (1912) M.W N. 738. 

- Alienation— Widow—Consent of rever¬ 
sioner — Effect . 

Consent of the body constituting the rever¬ 
sion, who would be interested in disputing the 
alienation, affords good evidenoe that the 
transfer was in faot made for justifying oause, 
i.e., legal neoessity. 11 Bom. L.R. 1291 ; 4 
I.C. 584, Ref. Reversionere’ oonsent to an 
alienation is strong evidence of the neoessity 
for suoh alienation and also estops them from 
disputing such alienation. 17 Cal. 896, Dist. 
[Benson and Sankaran Nair, JJ.) KRISHNA. 

aiyar v. Sambasiva sastrigal. 11 1.0.24. 

- Alienation— Widow—Consent of rever¬ 
sioner — Effect. 

An alienation by widow with the oonsent ot 
the next reversioner at the date of the aliena¬ 
tion oanDot be questioned by the next rever¬ 
sioner on the widow’s death, (Abdur Rahim 
and Ayling, JJ.) KUPPIER v. KOTA CHINNA- 
SWAMIEB. 9 M.L.T. 356 = 10 I C. 421 = 

22 M.L J 488. 


- Alienation—Widow—Consent of next 

- eversioner — Effect. 

A Hindu widow is competent to alienate with, 
he oonsent of the next reversioner (male) and 
he alienation oannot be challenged by a remote 
eversioner, who, at the time, wae a minor. 
Drake Brockman, J-C.) NATHORAM v . 

1A KH A WAT Alii. 87 1 C * 


_ Alienation—Widow—Consent of rever¬ 
sioner, effect of—Presumption. 

An alienee from a Hindu widow must prove, 
by evidenoe that the widow was in need ot 
money at the time of the alienation and that 
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HINDU LAW—Alienation—Widow—Consent 
of reversioner 

he made enquiries as to the neoessity for the 
loan. The mere preseuoe of the reversioner at 
the time of the payment of the consideration 
for the sale to the widow does not raise a pre¬ 
sumption of neoessity. But tbe vendee may 
prove that the presenoe of tbe reversioner and 
his oonduot amounted to a representation of 
necessity wbioh he bona fide believed. (Dalai, 
A.J.C.) SHEOAMBAR KHAN V- BALKARAN 
SINGH. 8 O.L.J. 619 = 1922 Oudh 112. 

-- Alienation--Widow —Consent of rever¬ 
sioner—Evidence of necessity— Question of fact. 

In the case of an alienation by a Hindu widow 
the oonsent of the male reversioners is presump¬ 
tive evidence of legal neoessity depends on the 
faots of each case. (Wazir Hasan, A.J.C.) 
Ram Bodh Singh v. Ram Narayan Singh. 

4 U.P.L R. (J.O.) 3 = 69 I 0 776 = 

8 O.L.J. 5''2. 


HINDU LAW-Alienation—Widow-Debts. 

elect to treat it as a nullily and sue for posses¬ 
sion at any time within 12 years of bis interest 
beooming vested without first sumg to have it 
set aside notwithstanding Art. 91 ol the Limi¬ 
tation Aot. i Miller, C J. and Muliick, J.) Maha¬ 
rajah Kesho Prasad Singh v. chandrika 
Prasad Singh. 2 Pat 217 = 1923 P. 122. 

- Alienation—Widow—Consent of rever¬ 
sioner—Necessity, proof of. 

The consent of an immediate reversioner to 
an alienation by a Hindu widow is presumptive 
proof of legal necessity and the consenting re¬ 
versioner cannot challenge the legal necessity. 
(Das and Adams, JJ.) ADH1KARI KUER u. 
LOKENATH RAI. 1 Pat L.T. 333 = 

66 I.G. 426 = 2 U P.L.R. tPat.) 93. 

Alienation—Widow—Co-widows. 

- Alienation — Widow — Co widows— 


- Alienation — Widow—Consent of rever¬ 
sioner—Perpetual line. 

A Hindu widow has power, apart from legal 
necessity to alienate her husbands’ estate with 
the concurrence of the next reversioners. But 
ordinarily the oonsent of the whole body of the 
persons constituting tbe next reversion should 
be obtained. Where a permanent lease was 
granted by a Hindu widow without suoh oon- 
eent, held, that though the lease was not bind¬ 
ing on the reversion, the lessee does not become 
a trespapeer on tbe death of the widow. (Kan- 
haiyaLil. A J C.) Chawhan v. Ram Sarup. 

• 20 O.C. 232 = 42 I.G. 27 = 4 O.L.J. 9l8. 

- Alienation—Widow—Consent of rever¬ 
sioner --Necessity—Presumption— Attestation — 
Effect of. 

The consent of the nearest reversioners to an 
alienation by a Hindu widow if proved to have 
been given with a full knowledge of the faots, 
raises a strong presumption of legal neoessity 
or of oiroumstanoea which would have led a 
bona fide enquirer to believe in tbe existence of 
nooessity. Mere attestation does n'>t imply 
oonsent. (Lindsay, J C ) Balwant v. Ram 
DAT. 44 1.0. 611 = 4 0 L J. 711. 

- Alienation— Widow—Consent of rever¬ 
sioner—Attestation-Effect of. 

Mere attestation does not imply knowledge 
or oonBent. The oonsent of reversioners to a 
transfer by a widow may operate as evidenoe of 
legal neoessity or of tbe transfer being justifi¬ 
able. The reversioners of a Hindu widow do not 
claim under each other and therefore one of 
them oannot by oonsent to the transaction of the 
Hindu widow dispose of other’s interests. The 
reversioners havo only a spes successionis whioh 
oannot be transferred. \Lindsay and Raflque, 
A.J.Cs.) Mathura Prasad v. Jagatbaha- 
DUR QlNOn. 18 I.C. 289. 

- Alienation—Widow — Reversioners— 

Right of to set aside—Limitation, 

A gift of an absolute estate by a Hindu widow 
is not binding on the reversioner and be oan 


Will 


Where oo-widows divided their property and 
agreed not to challenge alienation by gilt sale 
or otherwise by eaoh other, held, that a will by 
one could not be challenged by the other, 
14 M.L.J. 175, Diet. (B*nson and Sundara 
Aiyar, JJ.) Pachataiammal v . ELUVAN 
OHETTI. 10 I.C. 386 = (1911) 1 M.W N. 311. 

-.— Alienation — Widow—Co widows • 


Oqo of two oo-widows oan alienate for her 
life, her share in the estate inherited from her 
husband, whether before or after partition. 
The alienation will be binding on the other aod 
would defeat her rights of survivorship, if she 
consented to it. (Drake-Brockman, J C. and 
Pndeaux, A.J.C.) Govind v. Chandra 
Bhaga. 31 1 0. 673 = 12 N L R. 100. 

Alienation—Widow—Cuatora. 

_ Alienation — TV idow — Custom—Pre¬ 
sumption. 

Tbe mere fact of alienation by a widow will 
not raise a presumption that she is doing so by 
reason of a special oustom. If an out-and-out 
transfer has been allowed to pass unchallenged 
by those who have a right to challenge that 
may raise a slight presumption as to oustom. 
(Kendall, A.J.O.) Ram Dat u Bukhia. 

23 1.0. 889 = 1 O L.J. 470. 

Alienation—Widow—Debts. 

- Alienation—Widow — Debts — Decree 


debt. 

A genuine sale efleoted by a Hindu widow 
of an immoveable property in satisfaction of a 
mortgage deoree is binding on the reversioners. 
(Sir John Edge). MEDaI DALAVOI THIRU- 
malaiyappa Mudaliar V. NAINAR Tevan. 

16 L.W 478 = 4 U.P.L R. 'P C.) 62 = 
(1922) M W.N. 804 = 27 C.W.N. 368 = 
21 A.L J 282 = 31 M L.T 149 = 

1922 P C. 207 (P C.). 

— Alienation— Widow — Husband’s debt a 


—Agreed to be paid by deceased’s relative 
Alienation for. 



943 


OIVIL DIGEST, 1911—1923. 


944 


HINDU LAW — Alienation—Widow—Debts. 

Where the relatives of the deoeased husband 
undertook to pay off the husband’s debts but 
did Qot pay, the widow would not be justified 
in alienating the husband’s property to pay oil 
these debts. The legal and pious duty of the 
widow is at an end when the relative under¬ 
takes to pay and thereby the debt ceases to be 
the debts of the deceased or his widow. 
(Richards, C.J. and Bannerjee, J.) Nathan 
v. THULASA. 43 I.C. 728 = 16 A L.J. 443. 

- Alienation—Widow—Debt of husband 

—Interest— Boua fide purchaser. 

A widow is not bound to discharge her 
husband’s debts from the inoome of his estate 
but must pay therefrom the interest oo -the 
debts, as she is eutitled only to the real net 
inoome from the properties. A purchaser will 
however not be affected by the faot that the 
widow could have discharged the iuterest from 
the inoome. If there was actual pressure on 
the estate, or if the creditor after bona fide 
inquiry believed that there was necessity, the 
sale must be uphold. (Sundara Aiyar and 
Sadasiva Aiyar, JJ.) BODSU Jaqgayya v. 
GOLI APPALA RaJU . 18 I.C 953 = 

(1913) M.W.N. 273. 

— -- Alvnation— Widow — Debt—Consider¬ 

ation exceeding debt. 

The mere faot that the amount obtained by 
sale by a Hindu widow for discharging a legal 
debt, ezoeeds by J/6 the amount due under 
suoh debt, does not render the sale liable to be 
set aside on payment of the purohase money. 

( Balli/ax , A.J.C.) Anandrao v. Baraswati 
Bai. 6 N.L.J. 118 = 1923 Nag. 129. 

Alienation —Widow—Duty of Lender. 

- Alienation — Widow—Duty of lender — 

Onus of proving legal necessity on the pur¬ 
chaser. 

The onus of supporting a sale from a Hindu 
widow is undoubtedly on the purchaser, and he 
mast adduce evidenoe to prove legal necessity 
as would bind the husband’s estate. Reoitals 
in mortgages or deeds of sales with regard to the 
existence of necessity for the alienation can 
never be treated as evidence by themselves of 
the faot and to substantiate the allegation 
there must be some evidence aliunde, 1 Ameer 
Alt ) LALA BRIJ LaL V. INDA KuNWARA. 

26HLJ. 442 = 8 C.W.N. 649 = 
12 A.L.J. 499 = 36 A. 187 = 19 O.L J 460 = 
(1914) M W.N. 403 = 18 ULT. 399 = 

16 Bom. L.R. 352 = 23 I.O. 713 = 1 L.W. 794. 

Alienation—Widow—Gift. 

- Alienation— Widow— Gift to son-in- 

law of entire property to induce him to marry 

— Validity 

A Hindu widow has for certain purposes a 
dear authority to dispose of her husband’s pro¬ 
perty and she might do it for religious purposes 
whioh inoluded dowry to a daughter. Although 
as a general rulo suoh dowry shall not exoeed 
" a quarter ” the words “ quarter ” simply 
enjoins the allowanoe of as muoh as will suffice 


HINDU LAW—Alienation—Widow-Gift, 

for the marriage. A gift of the whole property 
of small value will be held valid after her life¬ 
time. 37 Cal. 1 and 22 Mad. 113, Referred to. 
(Ryves, J.) Bhagwati Bhukud v Ram 
JaTAN TEWARI. 1022 All. 381. 

- Alienation — Widow— Gift—Consent of 

reversioner. 

Where a widow made a gift of her husband’s 
property with the consent of her husband’s 
mother in favour of the nearest reversioners 
next to the mother, the gift is binding on the 
mother and no question of transfer of 
expeotanoy arises. 30 All. 1, Poll. (Knox, J.) 
Jamna Kunwar v. Ramahit Singh. 

28 IG. 496. 

- Alienation— Widow— Gift to daughter 

having sons — Effect, 

A gift by a widow to a daughter having sons 
amounts in reality to no more than to a relin¬ 
quishment by the widow of her interest in her 
husband's estate. (Richards. O.J. and 
Bannerjee. J.) Mussammat Gowri v. G opal. 

23 I.C. 503. 

- Alienation— Widow—Gift—Consent of 

next reversioner. 

A gift by a Hindu widow in favour of a 
possible reversioner, with the oous6nt of the 
pereon wbo would have taken the estate if she 
had died at the time is invalid. 30 All. 1, Diet; 
32 All. 176 ; 34 All. 129, Rel. ( Richards , O.J. 
and Bannerjee, J.) Beni Madho 8ingh v. 
Jagat 8INGH. 16 I.C. 337 = 10 A.L.J. 33. 

- Alienation— Widow— Gift. 

A gift by a widow of the property inherited 
from her husband with coueent of prebumptive 
heir does not bind the aetual reversioner. 
(Karamat Husain and Chamier, JJ ) 
ABDULLA t). RAM LAL. 34 All. 129 = 

12 I.C. 601 = 8 A L J. 1318 

- Alienation—Widow—Gift—Charity. 

A Hindu widow has no power to make an 
endowment of her husband’s property except 
lor purposes conducing to the spiritual wel¬ 
fare of the husband. ( Stanley , C.J. and 
Bannerjee, J.) Bohan Bibi v. Bran Bibi. 

10 I.O. 230. 

- Alienation— Widow- Gift — Religious 

or charitable purposes. 

Uoder the Hindu Law a gift by a widow for 
the religious benefit of her husband Is invalid 
if it bo a gift of the whole or of practically the 
whole of the husband’s property. 22 Cal. 506 ; 
34 Mad. 288 ; 6 B.H.O.R. 1, Ref- ( Batchelor , 
A.J.C. and Shah, J.) PANACHAND v. Mano- 
HAR Lad. 42 Bom. 136 = 48 I C. 729 — 

20 Bom L.R. 1. 

-j Uenation— Widow— Gift— Daughter. 

A gift by widow at the time of daughter’s 
marriage conduces to the spiritual benefit of 
the deceased husband and is valid and binding 
on the reversion. (Batchelor and Heaton, JJ.) 
ABHESANG V. RAISANG. 16 I.C. 361 = 

14 Bom. L R. 602. 
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HINDU LAW—Alienation—Widow—Gift. 

- Alienation—\\ idow—Oilt—Charitable 

purposes. 

A Hindu widow cannot make unrestricted 
dispositions iu charity though gilts to Brah¬ 
mins and idols to a small extent may be bind¬ 
ing on the reversion. 22 Cal. 606, Rel. 

(Mookerjee and Beaehcroft. JJ.) LACHMI 
PROSAD CHOUDHURY V. JAGMOHAN LAL 
CHOUDHURY. 22 I 0. 394 = 18 G.L J. 633. 

- Alienation — Widow -Gift—Religious 

purposes. 

A widow has a very limited power of aliena¬ 
tion lor religious purposes and that only when 
it would oonduce to the spiritual welfare of her 
deoeased husband and not of herself. Her 
powers to alienate for her son’s spiritual welfare 
the property got as heir to her son are more 
limited. Installation of an idol and endowment 
of a temple do not oome within the category of 
aots oonduoive to the spiritual benefits of the 
deoeased husband. 2 W.R (P.C.) 59; 22 Cal. 
606, Rel. ( Harrington and Carnduff, JJ ) HAR 
MANJE NARAIN BINGH V. RAM GOPAL 
AGHARI. 19 1,0. 417 = 17 G W N. 782. 

- Alienation —Widow—Qilt. 

A Hindu widow cannot mako a valid gift of 
the husband’s property without the consent of 
the reversioners. (Rattigan and ScottSmith, 
JJ.) DlWAN CHAND V JIWAN MAL. 

138 PL.R 1919 = 26 10.910 = 

222 P.W.R. 1919. 

- Alienation— Widow— Gift with consent 

of reversioner—Consideration -Effect , 

Whore a widow makes a gift of her busbaud's 
estate with the oonsont of her reversioners, and 
agrees to pay them a sum of money for their 
consent, the traneaotion is had, but is one to 
divide the estate between them and as suob is 
invalid. (Ayling and Odgers, JJ,) KOKUMANU 
Kotayya V . Prddi Veerayya. 

(1923) M W.N. 679 = 1924 Mad. 177. 

- Alienation — Widow — Gift—Entire 

property to daughter and daughter's son. 

A Hindu widow oannot divide the entire pro¬ 
perty of her husband among her daughters and 
daughter’s ohildren do as tobind the reversioner. 
The faot that tho portions of the estates are 
given away at different timos cannot validate 
snob a disposition. 22 Mid. 1)8 ; 71 M L J. 
528 ; 21 M.L.J. 695, Dist. ( Abdur Rahim and 
Srinivasa Atyangar, JJ ) VlRASAMI Naidu 
v. Bomuadkvaba Piohayya, 

33 M.L.J. 836 = 43 1.0 167 = 6 L.W. 768. 

- Alienation — Widow — Gift — When 

, justifiable . 

A widow has no right to make a gift oven of 
a reasonable portion of her husband’s property 
to her husband’s nieoe after the consummation 
of the lady’s marriage. 93 Mad. 113 ; 95 Mad. 
628; 93 M.L.J. 821. Dist. Qurzra.—Whether 
she has the right to make suob a gift even to 
(her own daughter after the consummation of 

Vol. Ill—60 


HINDU LAW—Alienation—Widow Gift. 

her marriage. (Sadasiva Aiyer and Napier, 
JJ.) KALAVAGUNTA BING ARACHARLU V. 
8REEMAN GUDIMaLDA. 29 I C. 269. 

- Alienation — U idow—QHt — Surrender. 

Whether the alienation is surrender of in¬ 
terests or a gift is to be determined from the 
coDstruotion of document. ( Miller and Sada¬ 
siva Iyer , JJ.) ARTHANARI GOUNDAN U. 
RAMASWAMI GOUNDAN. 13 M L.T. 443 = 

20 I.C. 304 = (1913) M W N. 448 = 

23 M L J 8 iF B ). 

[On appeal 26 1.0. ?i-7 = 28 M L J. 1. 
30 i.C. 498 = 42 Mad. 323 iP.0.)] 

- Alienation — Widow — Gift—Taking 

care of donor. 

A widow gave certain property to her nieoe 
for having taken care of her in the past and 
on promise of taking care of her till her death. 
Held, the necessity for the gift was not 
apparent and oould not bind the reversioners. 
(Sundara Aiyar and Sadasiva Aiyar, JJ.) 
POLIREDDI CHINNAMMA U. MAGANTI VEN- 
KATARAMAYA. 16 I C. 60 = (1913) M.W N. 78. 

- Alienation— Widow— Gif t— Religious 

purpose—Gift in accordance with wishes of de¬ 
ceased husband. 

A gift by a Hindu widow in aooordance with 
the expressed dying wiehes of her husband, 
espeoially one entailing the many spiritually 
benefioial aots that were contemplated, would 
be binding on the reversioners. 6 N.L.R. 
doubted. ( HalUjax . AJ.O.) RAMCBANDRA 
BALKRISHNA V. RAM CHANDRA. 

1922 Nag. 222. 

- Alienation — Widow—Gilt —If challen¬ 
ged by reversioners—Strangers it can—Impeach 
—Nature of the transaction. 

A sale, mortgage or gift by a Hindu widow 
whioh purports to pass the absolute title is valid 
against every one exoopt tho reversioners and 
unless the reversioners eleot to treat it as a 
nullity, it subsists as aRaiost every one else. A 
Hindu widow is not a tenant for life, but owner 
of her husband's property subjeot to certain 
restrictions on alienation and subjeot to its 
devolving upon her husband’s heirs upon her 
death. But she may alienate if subjeot to 
certain conditions being complied with ; her 
alienation is not therefore absolutely void but 
is prima facie voidable at the eleotion of the 
reversionary heir. He may think fit to affirm 
it, or be may at his pleasure, treat it as a 
nullity without tho intervention of any Court, 
and he might show his eleotion to do the latter 
by oommenoing an aotion to recover possession 
of the property. Consequently a gift of the 
whole of bor husband’s property made by a 
Hindu widow Dot challenged by the reversioner 
during her lifetime and acquiesced in by those 
who would take a vested iulerc6t after her 
death oannot be challenged by any one else. It 
is the reversioners and the reversioners alono 
who oan dispute the gift. If they ohoose to 
allow the property to whioh they are entitled 
to remain in the possession of the donee that 
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HINDU LAW—Alienation—Widow—Gift. 

is their affair and no odo else can objeofc. If 
the donee remains in possession under a claim 
of right for 13 years, he will acquire an inde¬ 
feasible title even against the reversioner. 
( Miller , C.J. and Mull’ck, J.) Maharajah 
Kesho Prasad Singh v. chandrika 
Prasad Singh. 2 P. 217 = 3 P L T 797 = 

1923 P. 122. 

~ Alienation — Widow — Gift — Dedica¬ 
tion of properly to idol. 

A womao having the estate of a Hindu 
mother cannot oreate a valid title in favour of 
an idol. (Atkinson and Das, J J.) Sritha* 
KUR Prmod Banabihari v. Atkins. 

33 1.0. 106 = 4 Pat. L.J 533. 

Alienation—Widow—Maintenance. 

- Alienation — Widow — Maintenance 

—Future maintenance, 

A Hindu widow is justified in alienating her 
husband’s estate where its income is insufficient 
for her maintenance. She is Dot obliged first to 
run into debt and then to sell the land iD order 
to disobarge the debt with interest added. If 
by first selliog the land she oan bo improve the 
estate as to provide sufficient for her own main¬ 
tenance, this is not merely a prudent but a 
neoessary arrangement. (Chevis and Campbell, 
33.) Radha Ram v. Kushi ram. 

1922 Lah. 201. 

- Alienation — Widoio — Maintenance, 

If the rents realised are insufficient to provide 
for the maintenance and to pay a maintenance 
debt, the widow is entitled to alienate immo¬ 
veable property for the above purpose. Within 
the limits imposed on her, the widow has 
absolute power of eojoymeut of her immoveable 
property. A sale beyond legal necessity would 
be bindmg only duriDg her life-time. ( Hay¬ 
ward, A J.C.) Ratansi v. Umabai. 

9 1.0. 967 

Alienation^-Widow —Mortgage. 

- Alienation — Widow — Mortqage — 

Burden of proof necessary to borrow— Upon the 
particular terms—Proof whether necessary. 

A person who deals with a Hindu Widow 
having a limited estate is bound to establish 
the factB, whioh justified the transaction under 
whioh he olaims. In the case of a mortgage, 
made by a widow, it is inoumbeDtcn the mort¬ 
gagee to show not only that there was necessity 
to borrow, but also that it was not unreasonable 
to borrow at a high rate and upon the parti¬ 
cular terms, and, if this is not shown, the rate 
and terms would not stand even though the 
charge may be upheld. ( Kanhaiyalal , J.O.) 
DARYAO 8INGH V. KALI SINGH. 

90.L J. 213 = 4 U.P.L R. (0 C ) 63 = 

1922 Oudh 173. 

- Alienation — Widow — Mortgage — 

Interest—High rale —ZVecessifp —Proof of — 
Onus on creditor — Liability of reversioner. 

A person who takes mortgage from a Hindu 
widow if he oharges a high rate of interest in 


HINDU LAW—Alienation—Widow -Neces¬ 
sity. 

consideration of the risk he inours, that cove¬ 
nant cannot be enforoed against the person to 
whom the property ultimately goes after the 
death of the widow, even with regard to that 
portion of the consideration whioh may be 
found to be supported by legal necessity, unless 
the ciroumstaDoes attending the loan,.indicate 
that the rate of interest obarged was reason¬ 
able. Ordinarily 1 per oent. per mensem is 
reasonable in such oases. (Kanhaiya Lai,. 
J.G.) Baij Nath v. Bheoraj Singh. 

22 0 0. 260 = 33 I G. 761- 

6 0 L.J. 469. 

- Alienation — Widow—Mortgage debt — 

Mode of realisation —Reversioner’s right. 

A Hindu widow in possession of her husband’e 
estate oan realise the mortgage de bts due to t-he- 
estate by alienating her mortgagee’s right for- 
consideration. When a Hindu widow in 
possession of husband’s estate tries to realise 
debts due to the estate, the reversioners oan 
exeroise some sort of control over the proceed¬ 
ings and the Courts will by means of neoessary 
orders enforce their rights to prevent the 
widow from committing waste or from making 
arrangements amounting to alienation of the 
oorpus of the estate. (Ptggolt, 3 C. and 
Sabonadiere, A. J. C.) Nand KISHORE v. 
MaNGALDin. 21 I.G. 8 k 

- Alienation—Widow—Mortgage by— 

Interest—High rate —Necessity for—Burden of 
proof. 

Where in a suit against tbe reversioners on a 
mortgage by a Hindu widow the principal is 
fouud to be for necessity, the question as to 
the necessity of the rate of the interest should 
not be gone into unless specially raised by the 
defendants. (Das and Adam-, 33.) JaG 8AHU 
V. RADHA KISHAN- 2 U.P.L R (Pat i 127 = 

1 Pat. L T. 209 = 6 Pat L J. 287 = 

36 1.0. 867 = 1920 Pat. 211. 

- Alienation—Widow—Mortgage by — 

T that passes. 

A mortgage by a widow of her right and 
interest in her husband's estate is not neces¬ 
sarily a mortgage only of her life interest. 
(Sharfuddin and Roe, JJ.) NABA1N BATI 
KUNWARI V. RAMDHARI SINGH. 

20 0 W.N. 734=1 Pat. L.J. 81 = 

34 I.G. 277 = 3 Pat. L W 377. 

Alienation—Widow—Necessity, 

- Alienation—Widow—Necessity. 

The expression “ necessity” when used in 
connection with an alienation by a Hindu 
widow, has a somewhat speoial, almost 
teohnioal, meaning. A widow oan alienate if 
there are no other means available for the 
obligatory ceremonies to seoure the repose of the 
soul of her husband. She oan alienate 
immoveable property to pay the last owner’e 
debts or (if there is no other available source 
of supply) for her own or for infant children’s 
maiatenanoe. Necessity does not mean actual* 
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compulsion but the kind of preseuce whioh 
the law reoognisea as serious and sufficient. 
(Lord Philltmore.) Ramsumr^n PraS'Dd. 
MT. SHYAM KUMARI 31 M.L.T. 200 = 

9 I.A. 342 = 3 Pat. L.T. 749 = 16 L.W. 9:6 = 
21 A.L.J. 18 = 9 0. & A.L R. 179 = 
27 0 W N. 269-37 C.L.J. 3l6 = 
41 M L. J. 791 = 1922 P C. 39d (P C.). 

- Alienation — Widow - Necessity—Suit 

bp reversioner. 

A Hindu who was separate, died leaving be¬ 
hind, two widows, defendant No. 1 and another. 
He possessed oonsidirable property but was 
heavily in debts and the property in question 
was subjeot to a mortgage. The two widows 
separated and a moiety of the property was 
enjoyed by eaoh, subjeot to a proportionate pharo 
of mortgage debt. Defendant (1) sold her share 
for Rs. 5,300 to satisfy a mortgage decree for 
Rs. 4,688-2-2 and the balanoe Rs. 711-1310 was 
appropriated to reimburse herself for expenses 
of her husband’s brother’s daughter’s marriage. 
The plaintiff, the nearest surviving agnate 
brought a suit after a long delay for a 
deolaration that the sale was void against him 
as a reversioner. Held, the husband of defend¬ 
ant (I) died leaving bis debts unpaid and it 
was to satisfy the debts secured by mortgages 
that tho defendant (1) sold her moiety of the 
property ; there was therefore necessity in law 
and in faot for the sale cf the moiety of property. 
The sale would not be invalid no matter what 
may have been the purpose to which the defend¬ 
ant (1) applied the balance of Rs. 711-13-10. 
The purchasers, were not bound to see that 
the defendant (1) applied to any particular 
purpose. Further held that the delay on the 
flimsy ground that tho plaintiff was not aware 
of the sale was inexcusable f$ir John Eage). 

Medai Dalavoi, Thirumalaiyappa Mud- 

ALIAR V. NA1NAR TEVaN. 

16 L.W 478 = 31 M L.T (P 0.) 149 = 
(1922) M.W N 804 = 4 U.P L.R -P.C.) 92 = 
27 G.W.N. 389 = 21 A.L.J 282 = 

1922 P.0. 307 (P.G.). 

- Alienation — Widow—Necessity — Reli¬ 
gious or charitable purposes—What are — Qiltof 
a small portion of the estate to Deity tor the 
spiritual \ welfare of her deceased husband — 
Validity of. 

The Hindu Law recognises two sets of reli¬ 
gious aots as justifying an alienation by a Hindu 
widow. One is in oonneotion with the aotual 
obsequies of tho deoeased.and the periodical per¬ 
formance of the obsequial rites prescribed by the 

Hindu Religious Law, which are considered as 
essential for the salvation of the soul of the 
deooased. The other relates to aots which, 
although not essential or obligatory, are still 
pious observances whioh oonduoe to the bliss of 
the deoeased’s soul. With reference to the first 
olass of aots the powers of the Hindu female 
who bolds the property are wider than in respeot 
of the aots whioh are simply pious and if 
performed are meritorious to far as they 
oonduoe to the spiritual benefit of the deoeased. 


HINDU LAW—Alienation—Widow—Neces) 
elty. 

In one case if the income of the property or 
the property itself is not suffioieDt to oover the 
expeoses she is entitled to sell the whole of it. 
In the other case 6be oan alienate a email 
portionjof the property for the pious or charitable 
purpose she may have in view. Where a 
Hindu widow after performing a pilgrimage 
to Jaganoath gifted a small portion of her 
husband’s estate (in this case a one eeveDty- 
fiftb) for the observance of bhog (food 
offerings) to the deity and for the maintenance 
of the priest and she purported to make the 
gift for the welfare of her deceased husband’s 
60 ul and bis salvation. Held, that tbo gift was 
valid though the widow had ample inoome 
from her husband's estate out of wbioh she 
might have made the gift. 8 M I A. 329; 13 
M.I.A. 209 ; 8 Mad. 552; 34 Mad. 288 approved. 
22 Cal. 506 Dist (Mr. Ameer Ali). BARDAR 
BINGO v KUNJ BEHARI LaL. 

44 All. 903 = 16 L.W. 871 = 
31MLT (P C.) *62 = 49 I.A. 383 = 
37 C L.J. 383 = 44 M L J. 766 = 
(1922) P.0. 261 (P.C.) 

- Alienation — Widow — Necessity — Per¬ 
manent lease—Fair rent—Onus. 

A person who deals with a Hindu widow 
having a limited estate must bo aware that he 
may be oalled upon to establish tho faots whioh 
justify the transactions under whioh be olaims. 
The mere faot that tho rent recerved was a 
fair market rent, or the prioe obtained was a 
fair market price oannot alone, and in them¬ 
selves, be regarded as sufficient. (Lord Buck- 
master.) NaBAKISOORE Mandal v. UPEN- 
drakisbore Mandal. 

20 A L.J. 22 = 26 G W N. 322 = 
39 C L.J. 116 = 42 M.L J. 293 = 
(1922) M.W N 99 = 24 Bom L R. 346 = 
19 L.W. 417 = L R. 3 sP.O.i 77 = 
30 M L T 234 = 3 Pat LT. 311 = 

1922 P C. 39 iP.G.) 

- Alienation— Widow — Necessity—Proof 

of—Lapse of time—Presumption— Omis. 

Where a sale of family property by a Hindu 
widow is impeached for waot of justifying 
necessity and a very long time (82 years in this 
oase) has elapsed since the sale took place, 
though the onus is on the alienee to prove 
necessity it is not reasonable to expeot such full 
and detailed evidence of the oiroumetanoes 
wbioh gave rise to the sale as in the oase of an 
alienation at a more recent date and presump¬ 
tions are permissible to fill in the details which 
have been obliterated by time. (Lord Shaw) 
Chintamanibhatla Venkata v. Rani of 
Wadhwan. 

43 Mad 941 = 47 I.A. 6 = 38 M L J. 393 = 
11 L W. 491 = (1920; M.W.N. 319 = 
18 A.L J. 867 = 22 Bom. L.R. 941 = 
99 I.C. 938 = 2 U.P.L.R. P.C 77 (P.0,) 

- Alienation — Widow — Necessity — 

Litigation—Lapse of time. 

It is for the transferee from a Hindu widow 
to establish either that there was legal neoes- 
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sity io faot for the borrowings, or that from 
sufficient enquiries made, he honestly believed 
that there was such neoessity. Lapse of time 
does not affect the question exoept in so far as 
it might give rise to a presumption of acquies¬ 
cence or save the alienee from adverse inferences 
arising from the scanty proof offered. It is not 
sufficient to establish that there were litigations 
and expenses must have been inourred. It 
must be shown that the expenses oould not 
have been met from the income of the estate, 
that they were reasonable, and what they were. 
If there be no legal necessity, the faot that the 
full prioa was paid, does not by itself justify a 
sale by a Hindu widow, i Visrounl Haldane', 

Ravaneshwar Prasad Singh v. ohandi 
Prasad. 43 Cal 417=36 I 0. 499 (P c ) 

[On Appeal from 88 Cal. 72i = 

12 I.C. 931 ] 

- Alienation — Widow — Necessity—Proof 

of—Recitals—Value of—Old alienation—Main¬ 
tenance of widow. 

The onus of proving that an alienation by a 
Hindu widow is binding on the reversioner is 
on the alienee. 23 I.A. 57 Ref. Recitals of 
necessity in the deed of alienation cannot by 
themselves be proof of its existence. If the 
alienations were challenged immediately, so 
that independent evidence would be available, 
the recitals would deserve but slight considera¬ 
tion. If by effluxion of time, evidence indepen¬ 
dent of the reoital disappears and becomes 
unavailable a reoital of necessity consistent 
with pr bability and oiroumstanoes, assumes 
greater importance and oaDnot lightly be set 
aside, The reoital is dear evidenoe of represen¬ 
tation to the purchaser and. when evidence of 
aotual enquiry by him has become impossible, 
the reoital. coupled with oiroumstanoes which 
justify a reasonable belief that an enquiry 
would have confirmed its truth is sufficient 
evidenoe to support the alieoation. Otherwise 
a title would beoome weaker as it grows older 
In the absence of sufficient ourrent income the 
maintenanoo of a widow (after paying off the 
debts and other expenses is a necessity justify¬ 
ing an alienation by her. The maintenance 
need not be measured merely by a sufficient 
Bum to support bare existence. The periods 
at whioh the properties were sold, the small 
sums for which they were sold and the disposi¬ 
tion of the property, piece by piece, with fair 
regularity for a period ol 16 yoars. all supported 
the view that the widow was unable to maintain 
herself out of the inoome and the sale was 
therefore justifiable. (Lord Chancellor ) NAND- 
DAL V. JAGAT KISHORE ACBARYA. 

44 Gal 189 = 20 M L T. 835 = 31 M L J 563 = 
(1916) 2 M.W N 338 = 4 L W. 498 = 
18 Bora. L R 868=14 A L J. 1103 = 
24 G L J. 487 = 1 P L W. 1 = 21 C W.N. 223 = 

10 Bar. L.T. 177 = 36 I G 420 = 

43 I.A. 249 (P C.). 

- Alienation— Widow — Necessity— Onus 

of proof—Recitals in deed, whether sufficient 
evidence. 


HINDU LAW- Alienation—Widow—Necei- 
eity. 

It is the purohaser who must support a sale 
by a Hindu widow and there must be evidenoe 
to prove legal necessity a3 would bind the 
husband’s estate. Reoitals in mortgages or 
deeds of sale as to the existenoe of necessity 
for alienation are not evidenoe by themselves 
of the faot and iD order to substantiate the 
allegation there must be seme other evidenoe 
whioh is external. (Mr. Ameer Ali.) BRIJ 
Lal v. India Kunwar. 36 All 187 = 

26 M L J 441 = 18 OW N. 649 = 

12 A L J 493 = 19 C L J. 439 = 
(1914) M W.N 403=18 M L.T 393 = 

16 Bom L R. 332 = 23 I C 718 = 

1 L W. 74 (P.0.) 

——Alienation—Widow—Necessity— Pay¬ 
ment of husband's debts during his lifetime — 
Voluntary payment —Onus. 

The payment by a Hindu wife of her hus¬ 
band’s d bt during his lifetime must be con¬ 
sidered (in the absence of evidenoe to the 
contrary) as voluntary payment, and will not 
support an alienation by the widow after her 
husband’* death, of the estate with a view to 
disobarge her debts. The obligation Jay on the 
appellant to prove that there was suoh liabi¬ 
lity and she baa not satisfied it. (Lord Macn- 
aghten.) BhaWANI Kunwr v. Himmat 
Bahadur. 33 All. 342 = 15 G W N 466 = 

13 0.L J. 441=9 M L.T, 465 = 

8 A.L J 474 = 13 Bora. L R. 384 = 

21 M L.J. 611 = 10 I O 274 = 
(1911) 2 M.W N 443 (P.G.), 

[On Appeal from 30 All. 332 J 

- —Alienation — Wid)w—Necessity — Lia¬ 
bility to pay —Revenue — Rebuttal. 

Where an estate in the hands of a widow has 
to pay arrears of government revenue that 
constitutes proof of neoeesity for an alienation, 
even if government has not taken any steps to 
realise it by sale. Bat this oan be related by 
showing that at that time she had other funds 
in her hands (or paying the same. (Ryves and 
Daniels, JJ ) LALTA PRASAD V DARSHAN 
Singh. 1924 AH. 149. 

- Alienation — Widow — Necessity — 

Payment of mother's debts. 

Reoitals in a deed of sale by a Hindu limited 
owner are not in themselves evidence of neces¬ 
sity. 44 C 186 followed It is not competent 
to a daughter to alienate the estate for her 
mother’s debts so as to bind the ultimate 
reversioners. The reversioners are in no way 
bound by a decision against the daughters. 

(Stuart, J.) Sita RAM v. Rewa Ram. 

1923 All. 866. 

- Alienation — Widow — Necessity — 

Recitals in deed —Value of. 

Though reoitals in a sale deed by a Hindu 
widow oould not by themselves be taken as 
conclusive evidenoe of legal necessity, the 
reoitals ooupled with other evidence, circum¬ 
stantial or otherwise, may amount to suffici¬ 
ent proof in the circumstances that the 
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Bity, | 

transactions were binding on tbe family. 44 C. 

186 (P.O.) Rel. (Lindsay ar.d Stuart, JJ.) 

Babju Prasad v. Mahomed shakur. 

1922 All. 126. 

- Alienation — Widow — Necessity 

Alienation to pay husba>ia's time barred debts. 

A Hindu mother, inheriting her son's estate, 
as such, oannot make an alienation to pay her 
husband’s time-barred debts not oharged on 
the ptoperty. (Ookul Prasad and Stuart, JJ.) 
&BEORAM V. SHEO RATAN. 19 A.L J. 613 = 

63 l.G. 279 = 43 A. 604. 

- Alienation — Widow — Necessity — 

Mitaksbara Law, 

To support an alienation by widow, as being 
one for religious or oharitable purpose it must 
be proved that the aots intended to be perform¬ 
ed, were supposed or intended to ocnduce 
spiritual welfare on the husband. Dedication 
of Dharmasala is a religious aot, and may 
oonfer spiritual benefit on the dedioator but it 
does not follow that it oonfers the benefit on a 
third party. The question is always one of 
faot. An aot supposed to oonfer spiritual 
benefit on the widow does not neoessarily confer 
suoh a benefit on the husband. ( Rafigue and 
Qluart , JJ.) SHYAMD1R v. Birbhadba. 

43 All. 463 = 62 1 0. 432=19 A.L J. 312. 

- Alienation — Widow — Necessity— Busi¬ 
ness of husband, 

It is a general rule of Hindu Law that a 
widow in possession of her husband’s estate, 
oannot alienate moveable or immoveable pro¬ 
perty inherited from him exoept for legal 
necessity. But in the course of management 
of her husband’s business, she oan transfer only 
if the prudent oonduot of business requires it, 
the prudent oonduot of business amounting to 
nooessity. The profit or loss on a transfer 
made by a widow is not a teat of necessity. 

(Qtuart and Ryvesi JJ.) Pahalwan BlNOH 
V. JlWAN DAS. 42 All. 109 = 89 I C. 102- 

18 A L J. 41. 

- Alienation — Widow-Necessity—Money 

paid for one purpose applied to another—Effect 
of. 

The faot that money advanced to a Hindu 
female for one legal neoeBSity is used or diver- 
ttd to some other purpose equally valid is 
insufficient in itself to mako the transaction 
invalid. (Walsh and Ryves, JJ.) JAGDISWAR 

Prasad v . bheo baksh Rai. 

81 1.0 899=1 U.P.L R. (H.O.) 119 

- Alienation — Widow — Necessity— 

Excessive sale — Indivisible estate. 

The sale of the whole of an indivisible largo 
property, e.g., a house, by a female having a 
limited eatato to pay of! a debt of the last male 
holder is valid though the prioe realised iB muoh 
in exoess of the debt. (Tudball and Rafique, 
JJ.) BALKRI8HNA DA8 V. HlRA LAL 

41 All 338 = 80 1.0. 74-17 A.L J 239. 


HINDU LAW—Alienation-Widow—Neces¬ 
sity. 

- Alienation — Widow — Necessity — 

Benefit—Feeding. 

A Hindu widow succeeded as heir to her son 
aod made an oral gift of a portion of the pro¬ 
perty in her possession in favour of the pandas 
of the temple of Jagannath. On her return she 
made a formal deed of gift in which after 
alludiDg to the oral gift she stated that she bad 
made the gift and shanklap for tbe salvation 
of her husbarid aDd bis family members and 
for her own salvation. Tbe portion endowed 
constituted no more than 180 parts of the 
estate. Held, that the gift was valid having 
been made with a view to the spiritual benefit 
ol the widow’s husband and her sons who 
were inoluded in the expression “ husband’s 
family members.” An alienation made by a 
Hindu widow for the spiritual benefit of the 
deceased will not be set aside merely beoause it 
.was not made in connection with a shradh 
ceremony of the deceased. In tbe case of an 
alienation for a purpose regarded as indispens¬ 
able to welfare of tbe late husband, e.g., 
Shradh, funerals, eto , the question will not be 
what proportion does the property alienated 
bear to the entire estate but only whether the 
alienation was a reasonable one and suitable 
to tbe position of tbe family. There may be 
alienations made by a Hindu widow for the 
purpose of doing pious aots for the benefit of 
her late husband whiob are not in the nature 
of spiritual necessities ; and with regard to 
such alienations the question ol the proportion 
borne by the property alienated to the value of 
the entire estate becomes pertinent. (Piggott 
and Walsh. JJ.) KUNJ BEHARI LAL v. 
LALTU SINGH. 41 All. 180= 48 I.C. 847 = 

16 A L J. 996. 

- Alienation — Widow — Necessity — 

Interest—High rate. 

To support au alienation from a Hindu 
widow, legal necessity must be shown not only 
(or the loan but also for raising it at a very 
high rate of interest. It is not sufficient to 
show the existence of previous debts but these 
debts too must be proved to have been incurred 
for logal necessity. ( Richards , C.J. and 
Banerjee, J.) CHITAR MAD v. RAM Nabain. 

24 l.G. 84 = 12 A L J. 603. 

- Alienation — Widow — Necessity- 

Marriage of daughter — Pilgrimage —Feast, 
expenses of construction of well . 

Money borrowed by a widow for the expenses 
ol tbe marriage of her daughter is for legal 
necessity. Expenses for the oonstruotion ol a 
well may be a legal neoessity if proved to be 
for the benefit of the estate. A feast given by a 
Hindu widow on return from a pilgrimage is 
not so intimately oonneoted with the pilgrimage 
as to justify its allowanoe as money spent for 
legal neoeesity. ( Stanley , C.J. and Banerji. J.) 
MAKHAN LAL V. OAYAN BINGH. 

83 All. 299 = 9 1.0. 199 = 

8 A.L,J. 13, 
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sity. 

--- 1 lienation— Widow—Necessity — When 

liable to be set aside, 

Where a part of the consideration for an 
alienation by a Hindu widow is for neoessity, 
and there is not much difference between the 
aotual sale prioe and the true value of the lands, 
the alienation is valid. (Shah, A.O.J. and 

Coyasjee, J.l Ohanb^sappa v. Ch \nbasappa. 

23 Bora. L R 1078 = 1924 Bora. 176. 

- • Alienation —Widow — Necessity — Onus 

of proof—Recitals to be specific. 

- A Hindu widow oannot sell more than her 
interest in her husband’s property unless there 
is legal neoessity and the onus is on the pur¬ 
chaser to prove it. If payment of debts is 
relied on there ought to be a reoital in the deed 
of the speoifio debts paid off. (Alicleod, GJ. 

and Shah. J.) Mohan Singh Umed Ramol 

v. DALPATSINGH KaMBAJI 46 Bora. 731 = 

24 Bora. L.R. 239 = 1922 Bora 31. 

- Alienation — Widow — Necessity — 

Assisting reversioner — Son subsequently 
adopted. 

An alienation of her husband’s property by a 
widow to assist a reversioner in his pecuniary 
difficulties is not binding on a son subsequently 
adopted by her to her husbaud. (Scott, C.J. 
and Roe, J ) Ramakrishna Kuppusvvami 
V. TRIPURBAI. 12 1 0.529 = 

13 Bora. L.R. 940. 

- Alienation—Widou)—Legal necessity — 

Marriage ol daughter—Pilgrimage. 

A debt by a widow for her daughter’s marri¬ 
age expenses is legal neoessity. A Hindu widow 
has a larger power of disposition for oharitable 
purposes conducing to the spiritual welfare of 
her husband. Expenses for pilgrimage leading 
to the spiritual benefit of her husband come 
under legal neoessity. (Chandavarkar and 
Hayward, JJ.) GANPAT DHAKOO v. TULSI 
Ram. 

36 Bom. 88 = 12 I.C. 271 = 13 Bora. L.R. 860. 

- Alienation — Widow — Necessity — 
Inquiry as to—Recitals in document — Effect. 

A reoital in a mortgage efieoted by a Hindu 
widow as to neoosBity is ideat evidence of re¬ 
presentation and if there is some proof of 
inquiry, all these taken ! together are sufficient 
to support the deed. (Ohose and Panton, JJ ) 
Banku Behary De v. Bisseswar lad 
MARWARI. 1923 Oal. 373. 

— - Alienation —Widow—Necessity —Proof 

of—Recitals in deed—Enquiry — Burden of 
proof—Lapse of time. 

When a person claims title under an aliena¬ 
tion efieoted by a Hindu widow in reepeot of 
the estate of her husband, the burden lies on 
him to establish either that there wa9 legal 
neoessity in faot which justified the alienation 
or that he made proper and bona fide enquiries 
and did all that was reasonable to satisfy him¬ 
self as to the existence of suob neoessity. 35 0. 
120; 16 A. 120; 35 C.L.J. 116, Ref. In the 


HINDU LAW—Alienation—Widow—Necei- 

sity. 

application of this primary rale, it is to be 
borne in mind that reoitals in oonveyanoes or 
mortgages of the existence of legal neoessity 
are not by themselves evidence of the faot and 
there must ordinarily be some evidence to sub¬ 
stantiate the allegations aliunde. 36 A. 187 ; 
37 A 369, Ref. Though lapse of time does not 
afieot the question of onus of proof regarding 
legal necessity, it may give rise to a presump¬ 
tion of acquiescence or save the alieoe9 from 
adverse inference arising from the scantiness of 
the evidence offered on hi| behalf. To put the 
matter in another way, when by efflux of time, 
direct evidence independent of the reoital 
becomes unavailable, a reoital of neoessity con¬ 
sistent with probability and the oiroumstanoea 
assumes greater importance ; it is clear evi¬ 
dence of a representation to the purchaser and 
when evidenoe of aotual enquiry by him has 
become impossible, the recital ooupled with 
circumstances which justify a reasonable belief 
that an enquiry would have confirmed its 
truth, is sufficient evidenoe to support the 
transaction. Where there is pressure on the 
estate.it is not necessary to determine whether 
the estate might have been kept free from debts 
by prudsnt management. 23 C. 766, 189 : This 
is so especially where the lender aoted bona fide 
and enquired into the neoessity for the loan. 

6 C. 843 : 20 C.L.J. 23 ; 30 C.L.J. 56 ; 19 G. W. 
N. 80, Ref. Where the traosaotion was in the 
main for legal neoessity it would not be impea¬ 
chable on the ground that a smaller sum would 
have been sufficient to remove pressure at the 
time. 27 C W.N. 365 (P.O.), Ref. (Mockerjee 
and Rankin, JJ.) GHaNDRA KlSORE DATTA 
Majumdar v. Kumar upendra Chandra 
CHOUDHURY. 37 C.L.J. 319= 1923 Cal. 363. 

- A lienation — Widow—Necessity—Proof 

of—Recitals—Value of . 

Where a Hindu widow exeoutod a sale more 
than 40 years ago and tho sale was recited to 
be for legal neoessity and the transaction was 
not impeaohed by the then reversioners during 
the widow’s life time, held, that the presumption 
was in favour of the existsnoe of a legal neces¬ 
sity as reoited in tbe deed io question and that 
it was not competent to any person other than 
the nearest reversioner to avoid the sale. 

(Walmsley and Ohose. JJ.) JABEDALI SHEIKH 
v. Prasanna Kumar nag 

27 0.W.N. 433 = 1923 Cal. 423. 

- Alienation — Widow — Necessity — 

Posthumous son —Position of. 

An unborn child, is treated as born, only 
when it is for its benefit, but is not considered 
as born for the benefit of third persons. The 
title of a posthumous son must operate retros¬ 
pectively to the time of death of his father 
and his rights, in case of alienation of the estate 
by bis mother before his birth, are the same as 
his rights in the event of a partition before his 
death. He is not bound by an alienation by 
his mother, of his paternal estate before his 
birth. (Mookerjee and Panton , JJ ) KU8UM 
Kumabi V. Dasabathi, 34G.L J. 321. 
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HINDU LAW—Alienation—Widow—Necei- 

■tty. 

- Alienation — Wiiow — Necessity — 

Lease by widow mother — Burden of proof. 

The adult sons of a widow are not bound by 
a lease given by her of theic property where 
there is nothing to show that they received any 
benefit therefrom. The minor sons oan be 
bound by it if there wag legal necessity or bene¬ 
fit to the minor, the burden to prove whioh i9 
on the person taking the lease. (Chatterjee 
and Newbould, JJ.) Hem Chandra Roy v. 
Shashi bhushan. 68 I C. 8i3. 

- 'Alienation — Widow — Necessity—Proof 

of—Recitals of —Reversioner joining in aliena¬ 
tion — Estoppel . 

The mere faot that a oonveyanoe of a portion 
•of her husband’s estate is oxeouted jointly by 
a Hindu widow and the then next reversioner 
does not by itself create au indefeasible title in 
favour of the vendor. He must prove legal 
necessity or euoh bona fide inquiry as entitles 
him to protection from a Court of Equity. A 
'mere recital in the deed as to the existenoo of 
suoh necessity by itself, is insufficient. The 
oonourrenoe of the then next reversioner is a 
presumption in favour of the validity of the 
transaction. Where the oreditor is not shown 
to have made a bona fide inquiry, he must 
prove that there was an aotual pressure on the 
estate, or danger to be averted such as a 
threatened suit on a genuine debt, an out¬ 
standing deoree or an impending sale whioh the 
widow had no funds to meet. Whero persons 
contesting an alienation by a Hindu widow 
olaim not through their father but directly as 
reversioners to the estate of the last male owner 
they are not precluded by any rule of estoppel | 
from disputing the validity of the alienation 
nor are they afiected by the oiroumstance that 
they had, after the death of their father and 
before the death of the widow taken by 
inheritance land transferred by the widow by 
way of gift to their father. [Moofcerjee and 
Panton , J J.) RAMES CHANDRA CHAKRAVARTI 

v, Babi Bhuban Upadhya. 23 O.W.N. 1023 = 

53 I.o. 684 = 30 O.L.J 36. 

-Alienation— Widow — Necessity—Proof 

of—Recitals of legal necessily—Alienation if 
may bind reversioners — Estoppel ~— Ratifica¬ 
tion. 

The reoitals of legal necessity in an aliena¬ 
tion by a Hindu widow made more chan 40 
years before suit oould not be given the weight 
attaohed to similar recitals in 44 Cal. 186, in as 
muoh as evidence was available as to the pecu¬ 
niary condition of the estate at the time of the 
alienation and it was made to a person who in 
faot managed the estate for the widow. The 
alienation, in this case, a permanent Ijara, 
was not made for legal necessity nor was it 
binding on the reversionors apart from legal 
necessity as being for the “ benefit of the 
estate.” 40 Mad. 402. Ref. The reversioners 
did not by getting themselves substituted as 
•the legal representatives of the widow in 


HINDU LAW— Alienation— Widow—Neces¬ 
sity, 

a suit for arrears of Ijara rent whioh had fallen 
due in her lifetime, ratify the Ijara. [N. R. 
Chatterjee and Smither, JJ.) UPENDRA KIS- 
HORE MANDAL V. NOBO KlSHORE MaNDAEi 

48 1.0. 993 = 23 C.W.N, 61. 

- Alienation — Widow — Necessity — 

Proof of. 

The propriety of an alienation by one of 
several limited owners of a portion of the pro¬ 
perty in her separate possession should be 
determined with reference to the separate por¬ 
tion in her possession. ( Richardson and 
Walmsley, J J.) Bhyamdas Roy Chowdhury 
v. Radhika Prasad. 22CWN.818 = 

47 1 C. 831 = 29 C.L J. 24. 


- Aliena turn— Widow — Necessity— Debts 

of husband—Permanent lease. 

A Hindu widow has got powers to grant a 
permanent lease to discharge a usufructuary 
mortgage of her husband. 3G I.C. 4^0, P.C., 
Rel on. (Flelchtr and Shamsue Ruda, JJ.) BAI- 
KUNTHA NATH BANKER V. SaTIBH CHAN- 
nn • RnrKlM 46 1.0. 873. 


Alienation — Widow — Necessity — 
Maintenance. 

A Hindu widow is not bound to inour debts 
for her maintenance. She m»y sell a portion 
of the property instead of mortgaging the 
whole for suoh purpose. 'Chitty and Smither, 
JJ.) KULAK CHANDAR DAS V. KUL\ CHAN¬ 
DRA DAS. 46 I C. 269. 

- Alienation—Widow—Necessity — Test 

— Wordly purposes and promotion of spiritual 
welfare, distinction between . 

The test to be applied, where an alienation 
made by a limited owner is impeached, is whe¬ 
ther the transaction is fair and proper, lawful 
and valid, and justified by Hindu Law; neces¬ 
sity is only one of the phases of the test of pro¬ 
priety. The widow has a larger power of dispo¬ 
sition for religious or charitable purposes or 
for purposes whioh are supposed to oonduoe to 
the spiritual welfare of her husband than what 
she possesses for purely worldly purposes. A 
Hindu widow, daughter or mother, is entitled 
to alienate a small portion of the estate in her 
hands for religious purposes. Case law discuss¬ 
ed. The disposition for the performance of a 
work of reoognised religious merit, is lawful, 
valid and proper, especially where the area 
alienated does not constitute an unreasonably 
largo fraction of the entire estate. (Mookerjee 
and Newbould, JJ.) KHUBLAL 8INGH v. 
AJODHYA MlSSER. 

it i n O L J. 343 = 


- Alienation—Widow—Necessity— Gov¬ 
ernment revenue. 

Government revenue and other Government 
depoands, are a neoessiiy justifying alienation 
if they oannot be met out of the inoome. 
(Sharfuddin and Coxs, JJ.) G.AJADHar Par- 
SHAD 8AHU V. BINDUBA8HINI PKR8BAD, 

99 1 . 0 . 181 . 
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HINDU LA W—Alien ation—Widow—Neces¬ 
sity. 

- Alienation—Widow —Necessity — In- 

quiry. 

An alienee from a Hindu widow must prove 
eithet legal necessity therefor or a bona fide 
inquiry aa to the legal necessity. (Mookerjee 

and Beachirolt , JJ.) Ramesbwar Mandal 
v. Pbovabati Debi. 20 C L J. 23 = 

25 I C 81=19 C.W.N. 313. 

- Alienation — Widow—Necessity —Pil- 

grimage to Qanga—Feast to Brahmans — 
Legal necessity. 

A Hindu widow is justified in alienating her 
husband’s property in making a pilgrimage to 
Ganga to perform Sradh ceremony and feast¬ 
ing Brahmans after the oeremony. i Mookerjee 
and Beachcroft. 33.) DENO NaTH GOSH v. 
Hrishikesh Pal 18 C.W.N 1303 = 

24 1.0. (70=20 C L J 285. 

- Alienation — Widow — Necessity — 

Barred debts. 

Bale bona fide made in satisfaotion of a debt 
wbiob, bad it not been barred, would have 
made the sale one for purposes, is not by the 
mere fact that the debt is barred, voidable at 
the option of the reversioners. Alienation for 
house hold expenses during and in anticipation 
of famine is for necessity. iCoxe and Chatterjee. 
JJ.) KHOJENDRA NARAYAN 8INGH V. SANTO 
LAL. 23 1C. 069 

- Alienation— Widow—Legal necessity — 

Inquiry—Nature of. 

Inquiry from widow without reference to the 
creditors mentioned in the deed is not suffi¬ 
cient to proteot the alienee. [Holmwood and 
Chatterjee, JJ.) JANBHAI v. Balbbadba 
BUAR, 10 I.G 390 = 

15 C.W.N. 793. 

- Alienation— W idow—Ntcessity— Just 

debt—Sale of equity of redemption . 

The plaintiffs sued for a declaration that a 
sale of anoestral property by the widow of one 
J would not aSeot their reversionary rights, J 
originally mortgaged, the land for Rs. 1,600 in 
1903. The mortgage was converted into a sale 
by the widow in 1910, the consideration being 
Rs. 1,600 due on the mortgage, Rs. 1,22113 
due as interest and Rs. 24 spent on repairing a 
well and due from the mortgagor under the 
terms of the deed of mortgage. Held : that the 
widow bad no neoeseity to sell the equity of 
redemption, the debt being a charge only on 
the mortgaged land and not being recoverable 
from tho person or other property of the mort¬ 
gagor. and that the interest due under the 
mortgage was not a just debt, as held in 65 
P.R. 1900. F.B. (Scott-Smith, J.) Bodh Raj 
v. Raja Singh. 1923 Lah. 668. 

- Alienation — Widow — Necessity- 

Partial necessity. 

If in the case of a sale by a widow a small 
portion of the purchase money was not 
required for urgent neoeseity, it does not follow 
that the sale itself was not due to necessity, 


HINDU LAW—Alienation—Widow—Neces¬ 
sity. 

unless it oould bs reasonably presumed or 
unless it is proved that the sale of a lesser 
area for the exaot amount required for neces¬ 
sity was feasible (oase law discussed). The 
principle is applicable with all the more force 
to the oase of an alienation by a male pro¬ 
prietor. [Martineau and Brasher, JJ.) GOKHA 
Ram v. Sham Lal. 3 Lah. 423 = 

1923 Lah. 268. 

- Alienation— Widow — Necessity parti¬ 
ally proved —Conversion of sale into mortgage. 

The sale of immoveable property by a limited 
owner ought not to be converted into a mort¬ 
gage merely because a trifling portion of the 
consideration was paid in cash for current 
expenses aud was Dot proved to have been for 
necessity. 130 P.R. 1906 and 8 P.R. 1908 
foil. (Scott-Smith and Brasher, 33). Hassan 
Muhammad v Mahanda. 5 Lah. L J. 292 = 

1923 Lah. 245. 

- Alienation — Widow—Necessity— Bulk 

of the consideration for necessity—Form of 
decree . 

A Hindu widow is not always bound to sell 
exactly for the amount for which there is legal 
nooessity. In each oase the court has to see 
whether having regard to the circumstances the 
alienation was a proper one. 1 B. L. R. 201, 14 
C. W. N. 895, Ref. The rule that a widow 
should not alienate in anticipation of a 
necessity is not an inflexible rule. What is to 
be seen is whether in the partioular oase, the 
widow has dealt fairly towards the expeotant 
heir. Even granting that a minor portion of 
the consideration is not proved to bav9 been 
taken for legal necessity, the alienation ought 
to be upheld. 26 I. O. 178 \ 26 I C. 418, Ref. 

(Abdul Raoof and Martineau, JJ J Naman 
Mal v. HAR BHAGWAN. 2 Lah. 337 = 

1822 Lah. 317. 

- ‘Alienation — Widow — Necessity — 

Future necessity. 

A Hindu widow is not oompetent to alienate 
her husband's estate in order to raise money 
for a future neoeesity, A daughter’s marriage 
which is not likely to take place for several 
years to oome is not a necessity. 46 P.R. 1912 
Foil. Where there is a mortgage on the estate 
but there is no pressure from the oreditor the 
widow is not justified in selling immoveable 
property for paying cff the mortgage and keep¬ 
ing the balance on her hands in anticipation 
of future necessity. 31 Mad. 153 Diet. ( Abdul 
Raoof and Martineau, JJ.) Balla SINGH v. 
Gurdit Singh. 3 Lah. L J. 481. 

- Alienation — Widow — Necessity — 

Proof—Debt paid to third person. 

Under the Hindu Daw, a widow canoot alien¬ 
ate immoveable property inherited by her from 
her husband except for special purposes or for 
religious and oharitable purposes or for those 
which are supposed to oonduce to the spiritual 
welfare of her husband. The payment of a 
debt oontracted by the widow from a third 
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HINDU LAW—Alienation—Widow—Necea- 

aity. 

person does not of itself jvastify an alienation by 
her of immoveable property. (Shadi Lai and 
Martineau, J J) Gowabdan das v Viru 

MAD. 1 Lah *8-68 P L R. 1620 = 

65 1.0. 8t7 = 4l P W R. 1920. 

— — Alienation — IV’idow — Necessity — Rali- 
gious purpose — Exassxve ahtr.aiion. 

Whether or not aa alienation by a Hindu 
widow is for spiritual beutfio of her deceased 
husband, whether or not the amount of proper¬ 
ty alienated is excessive, are questions to be 
deoided according to the relative values of the 
total estate and of ihe properties alienated. 
There is no justification for a sardarn t making 
an endowment lot the estaolishment and up 
keep of a langar aud sadabat t. 4 All. 482 ; 
32 Cal. 473 ; 22 Cal. 506, and 17 O W N. 782 ; 
43 Cal. 574, Ref (Scoff Smith and Broad- 
wav, J J.) Gahl Binqh v surjan binqh. 

" 84 l.C 963 = 148 P.R. 1919. 

- - Alienation-Widiw — Necessity — Con- 

duet of reversioner. 

If the reversioners admit the existenoe of 
debts at the time of mutation after sale in the 
widow’s lifetime, they cannot impeaoh the sale 
after her death as being without necessity. 
[8cott-8mith and Witberforce, JJ-) AUTAR 
SINGH V. HaRRHAJAN DAS. 80 I 0. 80. 

- -Alienation — Widow— Necessity — Par¬ 
tial necessity—Suit by reversioner—Form of 
decree . 

The proper form of deoree in a suit to set 
aside alienation by a Hindu widow in oase the 
alienation is partly justifiable ; is to declare 
that the alienation shall not afieot the 
reversioner’s interest exoept for the amount of 
consideration whiob is found to be binding. 
(Chevis and Shadi Lit, 33.) RADHA Rani v. 
GUJARAM/sD. 40 l.G. 498. 

——- Alienation — Widow—Necessity— Con¬ 

version of mortgags into sale. 

A sale executed in consideration of a mort¬ 
gage of the property sold must be deemed to be 
without consideration inasmuch aa the oonver- 
Bion of the mortgage into a sale is not supported 
by any consideration. 1 8co(t- Smith and Shadi 

Lai, 33.) Rajbndra Binqh v abddd 
GHANI. 40 l.G. 03 = 23 P.R. 1917. 

-- Alienation — Widow — Necessity — 

Payment of mortgage debt of next reversionary 
heir . 

A widow is not justified in selling her 
husband's proporty to pay ofl the mortgage 
debt doe by the next reversionary heir of her 
husband, ( Shah Din, 0.3.) Baradara v . 
MODAN. 69 P W R. 1917 = 39 I 0. 788 = 

142 P.L.R. 1917. 

- Alienation — Widow — Necessity — Qelf- 

acQUired property. 

A widow has no right to alienate the property 
ot her husband, even if the property was not 

. Vol. Ill—61 
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sity. 

anoe3tral exoept for necessity. 114 P.R. 1907 ; 
14 I.O. 71; 23 1.0. '127, Ref. (Broadway, J.) 
FATTU V. PARTAPI. 39 1.0.642 = 

18 P.W.R, 1917, 

■— Alienation— Widow-Necessity—Major 
portion binding— Small sum spent on Chau- 
barkh ceremony of last male owner's second 
wife—Reversioner—Estoppel. 

The sale by a widow of whioh a large major 
portion of the consideration was proved to be 
for necessity and a portion was spent for 
Chaubarkh ceremony of the last male owner’s 
second wife in whioh plaintiff took part and 
himself reoeived a part of prioe, was held valid 
and the vendee was exempted from proving the 
use of a Bmall sum in view of plaintiff’s 
oonduot. (Shadi Lai, J.) RODU v. Daropati, 

33 1.0. 999 = 27 P.W.R. 1916, 

- Alienation — Widow—Necessity— Debt 

— Marriage. 

A sale by the widow of the ancestral house to 
disoharge the debt oontraoted long ago by her 
husband is valid. Money borrowed for the 
marriage of an agriculturist’s daughter is for 
legal necessity. (Johnstone, 0 J. and 8hah 
Din, J.) JIWANA v. NATHU. 38 1.0. 886 = 

17 P.W.R. 1917, 

———Alienation—Widow—Necessity—Mar¬ 
riage of daughter. 

A Hindu widow haB no powee to alienate her 
husband’s property in order that she may 
return a sum ot money for her ohild’s marriage, 
whioh marriage is not likely to happen for 
many years to oome. No alienation oan be 
made for providing for her future maintenance. 
32 Bom. 677 Rel. on. (Johnstone and Rattigan t 
33.) Takohand v. Gopad Devi. 

46 P R. 1912 = 127 P.L.R. 1912 = 
13 1.0, 4b2 = 180 P.W.R. 1912. 

-*— Alienation — Widow—Necessity— Par¬ 
tial-Right of alienee for possession. 

Where there is only partial necessity proved 
for a mortgage by a widow, the mortgagee is 
not entitled after the widow’s death, to reoover 
possession of the property from the reversioner 
not oven a fraotion of it proportionate to the 
amount fouud to be for necessity. The rever¬ 
sioner is, in suoh a oase in the position of a 
party to a oontraot whioh has not been 
completed by the other party, (field, O.J. 
and Shah Din, 3 ) Khaira v. Maoda. 

49 P.R. 1911 = 136 P.W.R 1911 = 
11 10. 191 = 212 P.L R. 1911. 

- Alienation — Widow — Necessity — 

Woman s estate—Estate given for maintenance 
to a married daughter. 

Quare .—Whether a married daughter oan 
dispose of property whioh she inherits on the 
death of her father for the purpose of her own 
maintenance. (Abdur Rahim and Moore , JJ.) 
Bhanmoga Vedayudhan Chetty v, 
KOYAPPA OHETTIAR. (1920) M.W.N. 679* 
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sity. 

- Alienation — Widow — Necessity— 

—Proof of—Lapse of time . 

In the oase of alienations by a limited owner 
the onus is on the purchaser to show neoe3sity. 
The Court may consider the evidence favour¬ 
ably owing to lapse of time but it is of no use 
when there is no evidence of necessity. (Spencer 
and Seshagi'i Aiyar, JJ.) KUNJARU VEN- 
K AT A RAM AN AY Y A V. DEJAPPA KONDE. 

22 M L T. 233 = (1917) M.W.N. 679 = 
6 L.W. 510 = 42 I.C. 540 = 31 M L J. 319. 

- Alienation — Widow— Necessity—What 

•3. 

The income of a widow is an important 
faotor to be determined whether an alienation is 
for necessity. The private expenses of the 
widow are not properly necessary ; and main¬ 
tenance ought primarily to be paid out of 
income and so the onus is on the alieoee to 
show that the alienation of the corpus for these 
purposes was necessary. The expenses of liti¬ 
gation on acoount of an unlawful aot of the 
widow are not necessary. (Spencer and 
Krishnan , JJ.) Bhuvaraha Iyengar v, 
NATESA IYER. 5 L W, 127 = 37 I C. 76 3 = 

(1917; M.W.N. 40. 

—- Alienation — Widow — Necessity - 

Improvident transaction—Absence of good faith 
— Improvements. 

A Hindu widow sold immoveable property of 
her husband for a low prioe for debts of her 
husband on a mortgage of those properties 
which were being gradually wiped out from the 
usufruot. The widow’s real objeot was to get 
some ready cash into her hand^ and the alie¬ 
nees were not ignorant of the real object. Held , 
the alienation was invalid against the rever¬ 
sioners. The existence of a debt due by the 
husband’s estate on the date of the sale, doee 
not entitle the widow ’to sell away a portion 
of the property, if the sale would be imprudent. 
An alienee under suoh an alienation who is not 
a bona fide alienee is not entitled to improve¬ 
ments. (Sadasiva Iyer and Phillips, JJ.) 
MUDDUSAWMI 8IDDAPPA V. BHASKAR LAK- 
SHMI NARASAPPA. 29 M.L.J. 857 = 

18 M.L.T. 223 = (1915) M.W.N. 6U = 

30 1.0. 833 = 2 L W. 738. 

- —Alienation — ' Widow — Necessity — 

Barden of proof on alienee — Attachment by 
creditor—Onus. 

The burden of proving that an alienation by 
a widow is binding on the reversioner is on the 
alienee. But if a oreditor of the husband 
attaohes property whioh had been alienated by 
the widow, the onus is on him to show that 
the alienation was nominal and without 
consideration, and oonveys only her life estate 
and that the remainders could be validly 
attached. (Sadasiva Iyer and Tyabji, JJ.) 
8EGU OHIDARIBABAMMA V. 8ABEDDI HUSAI- 
NAMMA. 89 Mad. 865 = 29 M L J, 516 = 

(1918) M.W.N. 817 = 18 M L T. 394 = 

80 1.0. 101 = 2 L.W. 952. 


HINDU LAW—Alienation— Widow— Neces- 

ilty. 

- Alienation — Widow— Necessity — 

Partial. 

In the case of a sale by a widow the mere 
faot that a portion of the parebase-mmey was 
not required for urgent necessity. It does not 
follow that the sale itself was not for necessity 
unless it could be reasonably presumed 
or unless it is proved that the sale of a 
lesser property for the exaot amount was 
feasible. ( Sadasiva Iyer and Napier , JJ.) 
Kannu Chetty v. amirtbammal. 

26 I.C 418 = 1 L.W. 877. 

- Alienation— Widow — Necessity—Proof 

of—Old transactioyi—Burden of proof. 

Courts should approach the evidenoe as to 
necessity adduced in respect of an old alienation 
of a Hiodu widow with a much more indul¬ 
gent mind than where the alienation attacked 
took nlaoe only a few years before suit. 18 
W. R 77 ; 6 M I. A. 303 ; 25 Cal. 103 ; 35 Mad. 
108 ; (1912) M.W.N. 559. Foil. (Ayling and 
Sadasiva Iyer, JJ.) Kanthu v. DA A Upa- 
DYA. 26 1.0. 376. 

- Alienation — Widow — Necessity — 

Interest on debt. 

A widow oan alienate her husband’s property 
for the purpose of paying the interest due by the 
husband if she cannot pay it from her usual 
inoome. (1913) M.W.N. 275 ; 18 M. 113, Foil. 
(Tyabji and Spencer, JJ.) 8AKHIREDDY 
APPALASWAMY V. 3AKHIREDDY VENEANNA. 

24 I 0. 934= (1914) M.W.N. 488. 

-Alienation — Widow — Necessity — 

Partial. 

Where an alienation by a Hiodu widow is 
found to be for justifiable necessity only for 
part of consideration it binds the reversioners 
to that extent. 18 Mad. 113, Foil. (White, C.J. 
and Wallis, J.) GOVINDA NADAN u. 
Vasudava Nadan. 18 I.C. 383. 

- Alienation — Widow — Necessity — 

Future necessity. 

A Hindu widow has no right to sell her 
husband’s property for a consideration to be 
received by her unless there is any urgent 
neoessity in the near future. (Sundara Iyer, J.) 
In re Velappa Goundan. 

18 I. C. 610 = (1912) M.W.N. 198. 

- Alienation—Widow — Necessity — Bur¬ 
den of proof — Anticipating wants. 

Onus of proving the binding nature of the 
alienation is on the purchaser. A widow oan- 
not mortgage her husband’s property and raise 
a loan to be kept in deposit with the tender to 
be drawn by her as legitimate occasion arises 
from t : me to time. (Krishnaswami Aiyar and 
Ayling , JJ.) APPAJEE v. RAMAOHARru. 

9 M.L T. 307 = 10 I C. 876 = 
(1911) 1 M W.N. 257 

- Alienation— Widow —Necessity —Pres¬ 
sure-Demand by creditor. 

Aotual demand by a oreditor is not neaessary 
to justify a widow in selling her husband’s 
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■Hy. 

property to dieoharge a debt. Where interest 
on a debt of Rs. 400 amounted to Rs. 300 held 
the widow aoted pradently in discharging such 
debts by an alienation, (Denson and 8undara 
Aiyar, JJ.) Muthu Kribhnan Chbtty v. 

ANNAPURNATHACHI. 9 10 803- 

9 M.L.T. 313 


- ‘Alienation— Widow—Necessity— Reli¬ 
gious rites, 

A Hindu widow is entitled to the cost of per¬ 
forming Virthams usually observed by widows. 
23 Cal. 723, Ref. (Benson and Sundara Aiyar, 

JJ.) SUBRAMANIA AIYAR O. MUTHAMMAL. 

21 M L J. 482 = (1911) 1 M.W.N 200 = 

9 l.C. 614=9 M L T 316. 

-- Alienation— Widow - Necessity - Sale 

to discharge incumbra7i:es. 

1 8»le of a portion of the estate by the widow 
to save the remaining portion from being lost 
is valid, when the inoumbranoes are heavy and 
the income does not oover the interest of the 
debt. (Benson and Abdur Rahim, JJ ) BAPPC 

B4JD KONDU RAJA. 9 y L % 3a 2 *20. 


-Alienation— Widow— Necessity. 

Legal necessity has to be proved by those 
who reoeive the benefit of the alienation by a 
person with qualifiid power. ( Dhobly, A.J.C.) 
JA1RAM V- VENKATRAO. 1922 Nag. 101. 


- Alienation — Widow — Necessity — 

Alienation in excess of legal necessity . 

Excessive alienation over legal necessity by 
a widow may bind reversioners. The test is 
whether the sale is justifisd by legal necessity. 
If it is, and if the amount that is legal and 
neoessary to raise praotioally constitutes the 
whole of the consideration then reversioners 
oannot set aside the alienation. (Prideaux, 
A.J.O.) PADMU 8INGH V. BADRA BAI. 

67 l.C. 67S. 

-- Alienation — Widow — Necessity — 

Debts—Interest in excess of amount—Damdupat 
— Berar . 

A Hindu widow in Berar oannot alienate 
her husband’s property for paying interest in 
exoess of what was legally recoverable under 
the rule of Damdupat whioh is in force in 
Berar. {Mitlra, J.) RAMCHANDB* u. Mt. 
RADHA. 26 1,0. 398 = 10 N.L.R, 91. 

- Alienation — Widow — Necessity — 

Proof of—Recitals in deeds. 

Recitals in deeds oannot by themselves be 
relied upon for the purpose of proving the 
ascertainment of faots whioh they contain, for 
it is obvious, that if suoh proof were per¬ 
mitted, the rights of reversioners oould always 
be defeated by the insertion of carefully 
prepared reoitals. Where all the original 
parties to the transaction are dead, all those 
who oould have given evidenoe on the relevant 
points have grown old, or passed away, a 


HINDU LAW—Alienation—Widow —Neces- 
lUy. 

reoital oonsistent with the probability and 
oiroumstanoes of the case has greater import¬ 
ance and oannot be lightly set aside. But 
where the person iu whose favour the sale was 
efieoted was alive and was examined and 
disbelieved by the Courts below, the reoitals 
ought not to carry muoh weight. (Kanhaiya 

Lai, J.C.) Qamar Jehan Begam u. Ban- 
SIDAR. 72 l.C. 1056 =9 O & A.L.R. 341. 

- -Alienation — Widow—Necessity — Par¬ 
tial—Eject ol—Sale and mortgage. 

Where the entire consideration for the sale 
effected by a Hindu widow exoept a portion of 
it, is shown to be for necessity,"the vendee 
oannot be doprived of the rights of his purchase. 
In case cf mortgago, suoh question does not 
arise beoause reversioners can sue for redemp¬ 
tion on payment of amount for whioh they 
may be held liable, (Stuart and Kanhaiya 
Lai, A.J C.) BHARATH SINGH v * MUNNU 
SINGH. 2 U.P.L R. (J.C ) 93 = 35 I C 291 = 

7 O L J. 131. 

- Alienation —Widow — Necessity — Re¬ 
versioner joining in mortgage by widow. 

Legal necessity will be presumed in oase of 
a joint mortgago by a widow and the reversion¬ 
ers whioh can be regarded as an ovidenoe of the 
assent of the reversioners until the presump¬ 
tion is not rebutted, the reversioners oannot on 
euooeeding to the reversionary rights impugn 
the mortgage thus made. (Kanhaiya Lai, 
J.C.) BHAGWANA V. RAMESHWAR. 

22 O C. 266 -93 I.G 674=6 O L.J, 460. 

- Alienation— Widow — Necessity —Rate 

of interest. 

The lender of money to a widow unless aot- 
ing mala fide is not bound to inquire iuto how 
the neoessity (or the loan was brought about 
and oan recover it even though the widow be at 
fault. A very high rate of interest cannot be 
recovered by him unless cause is shown but 
reasonable rate is to be allowed, f Lindsay , 
J.C.) Dwabaka Prasad v. Prithipal 
SINGH. 47 l.C. 105 = 3 O.L.J. 271. 

- Alienation— Widow—Necessity—Proof 

of—Recitals in deed. 

Very strict proof of neoessity oannot be 
required of persons holding under deeds of 
transfer exoluded by a Hindu widow long before 
they are ohalleDged. The Court oan in such 
a oa8e presume neoesBity. Whore money is 
advanced for necessity it is not essontial that 
the deed should reoite that fact. (Lindsay, 

J.C.) Raj Bahadur Lal v. Bindeshri. 

46 l.C. 344 = 3 O.L J. 219. 

- Alienation —Widow—Necessity — Sur¬ 
plus fund. 

Where under a transfer of property by a 
Hindu widow for neoessity, the consideration 
is left with the transferee for satisfying it but 
owing to hia failure it is otherwise satisfied the 
transfer beoomos void and bbe reversioners are 
entitled to reoovor property without paying 
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sity. 

anything, When the purchaser has bona fide 
parted with money to meet a legal necessity, 
it should be refunded to him with interest 
when the transfer is avoided. Where a widow 
alienates property for legal necessity and leaves 
the consideration amount in the hands of the 
transferee for satisfaction of that necessity, the 
transferee having the oontrol and application 
of the consideration money is bound to see the 
money was prjperly applied in discharge of 
the necessity. 18 Cal. 311. (P.C.), Ref. to. 
[Kendall and Kanhaiya Lai, A.J.Cs.) Kanchan 
KANWAR v. AMAR SINGH. 

25 I.C. 806 = 1 0 L J. 473. 

—- -Alienation—Widow— Necessity— Par¬ 

tial-Right of reversioner. 

Where a mortgage by a widow was found to 
be neoeseary only in part it je good only to 
that extent as against the reversioner, but the 
reversioner oannot redeem within the period 
during whioh the widow herself cannot. (Lind- 
eay, J, C.) Gaya Din Upadhya v. Trjloki 
Hath Singh. 22 1 0. 261 = 16 0 0. 2e3. 

- Alienation— Widow — Necessity--Proof. 

Mere allegation by a widow that the money 
was borrowed by her for expenses of funeral or 
for payment of revenue is not by itself suffi¬ 
cient to bind the reversioners. Where a widow 
borrows for expenses of her daughter’s marriage, 
it must be proved that the inoome of the pro¬ 
perty held by her was not enough for her to 
live on and that it was Deoessary to borrow. 
[Evans, J.C.) Bindi v. Baldeo. 12 1.0. 336. 

■- Alienation — Widow—Necessity—Loan 

for daughter's marriage. 

Mere borrowing by a widow for her daugh¬ 
ter’s marriage is not a legal necessity unless the 
strained oiroumstanoes of the widow’s finances 
be proved by evidenoe to oreate the neoessitv 
for the loan. [Dawson Miller, 0. J. and Mullick, 
J.) AJTI CHAUDHURI V JANAK LAL CHAU- 
DHUBI. 1923 Pat. 832 = 1924 P. 336. 

•-Alienation—Widow —Necessity — Bur¬ 

den of proof. 

When property is alienated to meet the ex¬ 
penses of litigation to proteot the estate, it 
must be shown that at the time of alienation, 
there was no money in the hands of the widow, 
and the burden of proving it lies on the credi¬ 
tor. 'Das and Boss, JJ.) Narain Singh v 
8ABJUG SINGH- 60 I C. 486. 

-- —Alienation — Widow — Necessity — 

Daughter's marriage. 

There is no legal necessity for a widow to 
mortgage the estate to secure funds tor her 
daughter’s marriage, until the marriage bag 
been fully settled. (Miller, C.J. and Foster, J.) 
RAMYAD Panday V RaMBIHaRA PAN n E. 

4 Pat. L J. 734 = 31 I C 357 = 

1920 Pat 83. 

-— Alienation— Widow — Necessity -Pay- 

tntni of rent, 


i HINDU LAW—Alienation —Widow— Neces¬ 
sity. 

Payment of rent is dearly a legal necessity 
but a sale of immoveable property for the pur¬ 
pose of discharging an obligation to pay rent is 
not necessarily justified on euoh grounds and 
unless it oan be shown that there was no other 
ostensible means of satisfying a rent deoree 
except by allowing the property to be sold at 
auotion, it oannot be held that the sale of the 
property as distinguished from the obligation 
to pay the rent decree was justified by legal 
necessity. 13 CW.N. 644, Ref. [Miller, C.J, 
and Adami, J.) MUSSAMMAT DHANIA v * 
HakAYAT Pandey, 32 I.C. 316. 

- Alienation — Widow—Necessity — Test 

of. 

The pressure on the estate, benefit conferred 
on it, and the needs of those entitled to main¬ 
tenance should be considered in considering 
the question of legal necessity. ( Atkinson and- 

Manuk, JJ.) Dhumunmirain v . Nirsu Ojha. 

80 I.C 104. 

- Alienation—Widow—Necessity—Proof 

of—Recitals, value of. 

Recitals in a document are not always suffi' 
oient to prove legal neoessity. (Roe and Coutts, 
JJ.) Bishen dayal qingh v. Mt. Jaisai 
KUEB. 43 I.C. 746 = 1918 P&t. 323. 

- A Reflation — Widow — Necessity—Gaya 

Shradh. 

The performance of a Gaya Shradh is a legal- 
necessity whioh will justify an alienation if it 
is shown that the expenses of (he Shradh ooald 
not have been met out of the funds in the 
hands of the widow. (Roe and Coutts, JJ.) 
Babu Bishen Dayal Singh v. Mt. Jai- 
SEBI Kueb. 48 1.0. 746 = 1918 Pat. 323. 

- Alienation — Widow—Necessity — En¬ 
quiry — Recitals. 

Actual existence of neoessity is not neoessary 
to justify an alienation by a Hindu widow. It 
is enough if a representation had been made to 
the purchaser as to the existenoe of neoessity 
and he had acted honestly after satisfying, 
himself by proper inquiry. Reoitals are evi¬ 
denoe of the representation and when proof of 
enquiry has beoome impossible owing to lapse 
of time, the reoital ooupled with the other 
circumstances would be sufficient to support 
the alienation. ( Chapman , Atkinson and Ali 
Imam, JJ.) Bahadur t>. Jagebnath Pbasad 

(1918) Pat 181 = 3 Pat. L J. 199- 
43 I.C 749 = 4 Pat. L W. 877 

- Alienation— Widow— Necessity—Onus 

—Costs of litigation. 

Under Hiudu Law the onus of proving the 
neoessity for a loan contracted by a limited 
owner is on the lender and to disoharge this 
onus he must show not merely that the objeot 
of the loan was a legitimate one but also that 
the funds available to the limited owner were 
insufficient to meet the noeessity. If he fails 
to prove legal neoessity he can still succeed by 
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■ity. 

showing that he made enquiries and was honest¬ 
ly satisfied that suoh necessity existed. Costs 
of litigation are a recognised head of necessity 
but the power to borrow therefor is limited. 
(Miller. C.J. and Ali Imam, J.) RADHA 
KlSHAN RAI V. NAURAUTAN LAL 

46 1.0. 627 = 3 Pat. L.J. 522. 
- Alienation — Widow — Necessity 


Marriage of daughter. 

The marriage of a daughter is a rel'gious act, 
the oxpenees of which should be oharged by the 
widowed mother on the husband’s property. 
\8hartuddin and Roe, JJ ) NARAIN BaKTI 
Kunwari v . Ram dhari Singh. 

£0 0 W.N. 734 = 1 Pat. L J. 81 = 34 I 0. £77 = 

3 Pat. L.W. 377 

Alienation — Widow — Necessity 


HINDU LAW—Alienation—Widow —Setting 
aside. 

— Alienation—Widow—Rights of alienee 


—Possession cf alienee, if wrongful, 

A Hindu widow’s alienation is only voidable 
and the alienee’s possession oannot be wrong¬ 
ful until the reversioner signifies his iuteution 
to avoid the transfer. ( Kolwal . A.J-C.) RAIJI 
V 8HRIRRAM 39 I.C. 363. 

Alienation— Widow — Rights ol alienee 


Maintenance. 

Where the inoome is not sufficient for the 
widow’s future maintenance she can alienate 
for that purpose. 8be is not bound to wait till 
she inours debts for 6uoh maintenance. 8he 
must be allowed some latitude as in tbe oase of 
the manager of a family. (Pratt, J.O. atid 
Fawcett, A.J.O.) Moti Bingh v. 8obho 
^IAD. 80 1.0 963 = 9 S L R. 69 

Alienation-Widow —Rellnqulihraent. 

- Alienatioti—Widow— Relinquishment. 

Alienation with oonsont of the next heirs 
may bo supported as a relinquishment and 
consequent acceleration of tbe interest of the 
consenting heirs. But the alienation must be 
due of the whole estate. (40 Cal. 721, Ref.) 
Buoh relinquishment is valid though the widow 
obtained a benefit thereby. (10 Cal. 1102, Foil ) 
80 All. 1, Ref. (Richardson and Fletcher, JJ ) 
flURESSUR MI8SER V. MOHESH RAM 

MESRAIN. 31 I.C. 983 = 20 O.W.N. 142 

Alienation—Widow—Rights of Alienee. 

- Alienation—Widow—Rights of alienee 

— Mortgage—Improvements by mortgagee. 

Wbero a mortgagee with possession Iron a 
-Hindu widow spends money in improving the 
proporty and a reversioner sues to set aside the 
mortgage on the death of the widow, the 
mortgagee is entitled to be reimbursed for 
improvement. In any event the mortgagee i3 
entitled to remove what he has plaoed on the 
property at his own expense. (Macleod, C J. 
and Crump, J.) 8iddappa Mahalinoappa 
v. PANDURANG VA8UDEO. 47 Bora. 696 = 

28 Bom. L R. 398 = 1923 Bora. S83. 

- -Alienation — Widow — Rights of 

■ alienee. 

When there is nothing to show that legal 
neoessity for a transfer by a widow did not 
exist, the rule of caveat emptor does not apply as 
.a£f*in8t the transferee. (Seshagin Ax^ar and 
Dakewell, JJ.) Balusu Veeraraghavabu 
-**j, BOPPANA MANIKYAM. 81 141^380 = 

85 I.C. 92 = 20 M.L.T. 329. 


Consideration—Not party binding—Liability 
of purchaser for mesns profits. 

If a sale by a Hiodu widow of her husband s 
property is partially invalid owing to want of 
legal necessity the whole sale must be 6et aside 
and the purchasers should restore mesne 
profi.afor the period that they have been in 
possession. 13 O W N 514 (P.o.) Ref. (Jwala 

Prasad, J.) Dhondhia v. Hekyat Pa JJDEY. 

49 I C. 841. 

Alienation-Widow-Setting aside. 

— Alienation — Widow — Setting aside 


Improvements—Mesne profits— Set off. 

Where an alienee from a Hindu widow effect¬ 
ed permanent improvements on the property 
which resulted in an inoreased rental and the 
alienation was set aside by the reversioner on 
the death of the widow, the Court can net off 
against the mesne profits awarded to the decree- 
bolder the inoreaeed rent that was duo to the 
improvements, even though the person in 
possession had not aotually exeouted the im¬ 
provements at the moment when the decree foo 
possession was made. (Lord BuchmasUr), 
Barham Deo Narain Bingh v. Ram Ratan 
8AHU. L R. 3 P C. 20. 

- Alienation — Widow—Setting aside 


Reversioner's suit. 

A presumptive reversionary heir alone may 
briDg a suit for deolaration that an alienation 
by a widow was not binding on tho reversioners. 
If suoh nearer heir has precluded himself by 
his own aots a remoter heir may sue. A presump¬ 
tive neoessary heir’s failure in one suit does not 
preclude him from suing again on a oulaequent 
alienation and then the remote heirs oannot 
sue. (Lord Dunedin). JHANDU v TARIF. 

37 All. 48=19 C W.N. 197 = 21 C L J. 26 = 

23 M .L.J. 483 = 17 M L T. 10 = 2 L.W. 113 = 

17 Bom. L R 44 = 27 I.C. 892 = 
(1918) M.W.N. 394 lP.0.). 

- Alienation — Widow — Setting aside 

— Delay-Effect of, 

Considerable delay in the institution of a 
reversioner's suit for deolaration that an 
alienation by the widow is invalid and for 
possession oannot prejudice tho plaintiff s olaim 
if the suit is within time and delay is 
reasonably explained. (Lord Moulton.) 8REE- 
MDTTY MANO KaBANI DEBI V. CARAPADA 
MITTER. 21 I.C. 311 = 18 C.W N. 718 (P.C.). 

_— Alienation— Widow — Setting aside— 

Suit by remote reversioner—When lies. 

A remote reversioner oannot maintain a suit 
for a deolaration that an alienation by a widow 
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aside. 

Is Dot binding on the reversioners unless the 
nearer reversioners are in collusion with the 
widow or have precluded themselves from 
interfering. The minority of the nearest rever¬ 
sioner does not in itself entitle a distant 
reversioner to maiotaiu a suit. 6 Cal. 764, 
(P.C.), Raf. ( Piggott and Walsh. JJ.) GUMANAN 
v. JAHANGIRA. 40 All. 618 = 46 10.183 = 

16 A L J 463. 

~ “— Alienation— Widow —Setting aside— 
Equities—Duty to refund consideration. 

If it has been proved that a sale by a widow 
having a limited interest, has benefited the 
estate by the payment of debts whioh wore 
binding on it, although the amount paid may 
not amount to the wbolo of the consideration 
money received for the property sold, the Court, 
whon it sets aside the sale, will direot payment 
to the alienee to the extent of the benefit 
received by the estate, and it muet follow that 
if the conaiderah’oa money for the sale is found 
intact at the death of the widow, the estate has 
benefited to that extent. 8o that if the rever¬ 
sioner after the widow's death wishes to have 
the sale by her set aside, be oan only succeed 
if he restores the money. It would be different 
if it could not be proved that the purchase- 
mouey was still intact in the estate. ( Macleod . 
O.J and Coyajee, J.) Someshvar Jethabai 
Dave v. Somesewar Govindram Joshi. 

24 Bora. L.R. 493 = 1923 Bora. 16. 

-- ■ ■■ Alienation — Widow—Selling aside — 

Position of stranger as regards alienations. 

A mortgagee from a widow cannot challenge 
the rights of the alienee of the equity of 
redemption from a Hindu widow since an 
alienation by the widow is only voidable at the 
instanoe of the reversioners. (Macleod, C. J. 
and Heaton, J.) Sitaram v. Khandu. 

22 Bom. L R. 1153 = 89 I.C. 480 = 

48 B. 105 

• 

- Alienation— Widow—Setting aside — 

Voidable not void. 

A oonveyauce by a Hiudu widow, when it is 
not for legal necessity, is not void but voidable 
that is, capable of being avoided. Suob a con¬ 
veyance oaDDCt be avoided at the instance of a 
person having no interest in the matter but 
only by her reversionary heirs. (Fletcher and 
Duval, JJ.) Jagat Chandra Chowdhury 
v. Bishwambhar Hoy. 55 I.c. 743. 

- Alienation— Widow—Setting aside— 

Form of relief. 

Where an alienation by a widow is set aside, 
reversioner is not boued to refund the amount 
not found to be for neoessary purposes. 
(Walmsley and Greaves, JJ.) Chairman, 
Baddy Municipadity v Pramatha Nath 
Mookerjee. 41 i.c. 775 . 

—-- Alienation—Widow-Setting aside— 

Voidable, 

A sale by widow is only voidable at the 
instance of reversioners, and a purchaser under 


HINDU LAW—Alienation—Widow—Betting. 
aiide. 

suoh a sale can sue in ejeotmont after the death 
of the widow. ( Chatterjee and Newbould, JJ.) 
Mahendra Chandra Datta v. abhoy 
Charan Sarma. 40 1.0. 353. 

- Alienation— Widow —Setting aside— 

Void or voidable—Binding against all but re¬ 
versioners. 

An alienation without legal neoessity by a 
Hiudu widow is voidable and not void, so that 
until a reversioner, ir.oluding the ultimate 
reversioner, viz , the orown, eleots to avoid it 
or treat it as a nullity, it stands good. (Coze 
and D. Chatterjee, JJ.) Deo Nandan Prasad 
V. UDIT NaRAYAN 8INOH. 23 I.C 298 = 

18 C.W N. 910. 

- Alienation— Widow — Setting aside— 

Right, if personal to reversioner—Aliense from 
reversioner. 

The right to avoid an alienation effected by 
a Hindu widow is not personal, to the rever¬ 
sionary heirs and a transferee from them may 
exeroise it. An alienation by a widow is not 
absolutely void, it is prima facie voidable at 
the election of the reversionary beirs. There 
is nothing tor the Court either to annul or 
oanoel as a condition precedent to the rever¬ 
sioner’s right of action. They may, if they 
think fit, affirm the transaction or they may, 
at their pleasure, treat it as void without the 
intervention of Court. (Mookerjee and Beach- 
croft, JJ.) Nishakar Chakravarti v. Ram 
Kumar Tewari. 16 I.C. 6J4. 

- Alienation — Widow—Selling aside. 

An after-born son divests the estate from the 
time of his birth and an alienation by widow 
before bis birth is valid, if made for necessity. 
(Scott-Smifh and Martineau, JJ.) Hira v. 
BUDA. 49 P W.R. 1920= 1 Lah, 129 = 

- . 56 1.0 256 a 1 Lah. L.J. 36. 

- Alienation—Widow— Setting aside — 

Liability to compensate alienee for improve¬ 
ments on the alienated property. 

A reversioner, suiDg for possession of pro¬ 
perty alienated by the last limited owner,, 
need net compensate the alienee for unneces¬ 
sary improvements and repairs, such as building 
a temple on the property, unless the reversioner 
is proved to have acquiesced. The alienee may 
be allowed to remove the materials of improve¬ 
ment. 20 Bom. 298, Foil. ( Ratligan and Chilly, 
JJ.) Mathu Mad v. Kedab nath. 

36 1.0. 62 = 77 P.L.R. 1916. 

- Alienation—Widow — Setting aside — 

Right of reversioners. 

In spite of the existence cf a daughter, 
reversioners of a deceased Hindu, can sue for a 
declaration that an alienation made by the 
widow shall not affect their reversionary rights. 

17 I.C. 979, Diet. (Johnstone, C.J. and Chevis, 

J.) TEK CHAND V. SOMAN SINGH. 

27 P R. 1916 = 147 P.L.R. 1916 = 

84 1.0. 831 = 218 P.W.R, 1918c 
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Alienation—Widow — Setting aside— 


Settlement in favour of daughters— Alienation 
by daughters—Suit by grandsons —AZaintain- 
abiltty — Limitation. 

Under a settlement by a Hindu widow in 
favour of her two daughters eaoh of them 
purported to take absolutely a moiety of the 
estate. They subsequently made various alie¬ 
nations of the property without any justifying 
necessity. The elder daughter di6d first in 
1905 and the younger daughter died in 1908. 
In a suit instituted in 1918 by the grandsons 
of the last male owner for reoovery of the 
property from the alieneeB on the ground that 
the alienations were not supported by legal 
necessity. Held, that under Art. 141 of the 
Limitation Aot, the period of limitation began 
to run only from the date of the death of 
the surviving daughter and that the suit was 
not barred. ( Spencer and Devadoss, JJ.) JOGA 
Veerayya v, Nakina ballayya. 

16 L.W. 732 = 1923 Mad. 168 . 


Alienation— Widow — Sitting aside — 


Suit by one of two nversioners for recovery of 
the property-Other rtversioner impleaded as 
defendant — Decree for a share-Partition 

suit, 

Where one of two reversioners sues to recover 
his share of properties alienated by the widow 
impleading the other as deft, and the latter 
offered to pay Court-fee on hisehareand prayed 
for a decree purporting to follow the procedure 
open to a co-sharer deft, in a suit for partition 
of joint property. Held, that the soope of the 
present suit was diflerent from that of a euit 
for partition and that it was not open to the 
Court to give a decree in favour of tho deft, for 
bis share of the properly. ( Oldfield and 
Dakewell, JJ.) Dhikari Vishnu Murthi 
AYYA V. AUTHAIYA. 47 1 0.833 = 

33 M L J. 133. 


HINDU LAW—Alienation—Widow—Setting 
aside. 

the sale-deed by the widow is set aside. 36 All. 
ail ; l Mad. 1, Foil. (Ayling and Sadasiva 

Aiyar, JJ.) 8 KANTHU U.^DASA UPADHYA. 

26 I 0.b76. 

- Alienation — Widow — Setting aside — 

Major portion binding — When binding on rever * 
sioners. 

When the greater portion, vie., Rs. 1,022 of 
the consideration for a sale via., Rs. 1,800 by a 
Hindu widow is for a legal necessity and the 
price paid is not unreasonably low the sale is 
biDdiDg on the reversioners. (Miller and 
Tyabji, JJ.) Thalagara Rammanna v. 

Kalagaua Gangayya. MI.O.IW- 

27 M.L.J. 182. 

- Alienation—Widow— Setting aside— 

Major portion of consideration binding • 

Where a portion of the consideration for a 
sale by a Hindu widow wae found to be not 
binding on tbe estate the transferee may retain 
tho property and pay that part ol tbe considera¬ 
tion to the reversioner. 14 C.W.N. 695, loll. 
(Miller and Tyabji, JJ.) THALAGARA 

rammanna v. Kalagara Gangayya. 

23 I.C. 778. 


_ Alienation—Widow—Setting aside— 

Equities—Form of decree. 

A reversioner suing to deolare an alienation 
by the widow invalid ie not liable to have bis 
suit dismissed if be has not offered in bis 
plaint to pay that portion of tbe amount found 
to be a good charge on the reversion. 31 Mad, 
153, Not foil. The deoree must be confined so 
as to bind tbe plaintiff. It should not also be 
so as to benefit and bind the aotual rovorsioner 
at tho time of the widow’s death. ( Sadasiva 
Aiyar and Tyabji, JJ.) Arunachela 

GOUNDEN V. KUPPUNADHA G°UNDEN. 

14 M L.T. 391 =21 I G. 362 = 
(1913) M W N 866. 


.- Alienation—Widow — Setting aside — 

Necessity for subsfanlial potfion— Decree- 
Form of . 

The proper oourse in a case where a. sub¬ 
stantial portion of the consideration is lor 
necessity is to allow purchaser to retain the 
property on payment of tho portion of pur¬ 
chase-money not proved to be intended for 
neoes3ity. (Coutts Trotter and Srinivasa 
Iyengar, JJ ) AWABARALA Seshamma v. 
RAYU VENKATA KRISHNABAYAN1MGARU 

(1916) 1 M.W N, 163 = 33 l.O. 833 = 

3 L.W. 418. 

- Alienation—Widow — Setting aside— 

Rights of alienee- Previous conditional sale by 
husband. 

lf ; it ie fonnd that a widow exeouted an out 
and cut sale-deed incorporating a previous 
conditional sale-deed by the husband, the 
alienee and hia representatives oan fall baok on 
their rights under the conditional sale-deed if 


_— Alienation— Widow— Setting aside — 

Reversioner, suit by, for possession as survivor 

— Declaration of reversionary nghi, if can be 
granted, 

Where a reversioner brought a Buit as the 
survivor of the deceased for possession of the 
property alienated by the widow and failed to 
establish the survivorship, bo should not be 
allowed to change his cause of notion. aDd ask. 
for a declaration that the alienation should 
not affeot bis right a3 reversioner. (Sundara 
Jj.tr J) In re VALLAPPA GOUNDAN, 

13 I.C. 610 = (1912) M.W.N. 196. 

_ Alienation— Widow — Setting aside 

sale—Effect of. 

Where a reversioner sued for lands alienated 
by a widow during her lifetime, no compensa¬ 
tion can be awarded to the alienee for any 
exoeas in tho extent of land discovered in the 
sale deed. The alienee however was entitled to 
interest at 6 per cent, on the purohase-money 
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HINDU LAW—Alienation—Widow—8ettlng 
aside. 

from the date of the widow’s death. ( Suytdara 
Aiyar and Spencer, JJ.) NALLASAWMY 

PILLAI V. RAMASWMY PlLLAY. 

13 I.C. 430. 

'—Alienation — Widow -Setting aside — 
Reversioner—Rights of, 

An alienation by a Hindu widow of the estate 
or a portion of the estate is not void ab tnifio 
but is only voidable if it transgresses the limi¬ 
tations imposed by the Hindu Law on the 
power of alienation. The death of the alienor 
does not neoessarily render the alienation 
inoperative. 35 0. 1 (P.C.), Ref. (Watir Hasan, 
A.J.O ) Bahadur Singh v. sultan hus*in 
Shan. 8 0 L J. 333 = 3 U P L R 0.) 83 = 

1922 Oudh 171. 

- Alienation — Widow—Setting aside — 

Rights of reversioners—Mesne profits. 

Where a Hindu reversioner sues to reoover 
property alienated by a Hindu widow, he is 
entitled to mesne profits from the death of the 
widow. A voidable transaction is good as 
against third parties till it is sot aside but 
as regards the person who has the right to 
avoid if it is in a state of suspense until suoh 
party oxeroises bis option. ( Daniels and 
Lyle, A.J.Os.) Qaiyid Mahomed Hadi v. 
MT. Pabbati. 9 O.L.J. 312 = 25 0 0. 2 = 

1922 Oudh 91. 

- Alienation — Widow —Setting aside — 

Decree—Form of. 

When the major portion of the purchase 
money is proved to be paid for necessity the 
alienation must be upheld. Otherwise the 
reversioner will get possession on his paying the 
binding portion of the consideration. ( Ken¬ 
dall, A.J.O.) Buniyad Husain v. Matadin 
B lNGH. 3 O.L.J. 313 = 36 1 0. 67 = 

19 0 0. 122. 

- Alienation—Widow — Setting aside— 

Rights of reversioner—Option to avoid. 

In the oase of an alienation by a limited 
owner not justified by necessity, tbe reversioner 
may treat the alienation whioh purports to 
extend beyond the life of the limited owner as 
a nullity and he may sue for possession at any 
time within 12 years of the death of the 
limited owner without first seeking to set aside 
the transfer in favour of the deft. In other 
words if he eleots to treat the transfer as a 
nullity after the death of the limited owoer he 
may do so and there is nothing left in suoh a 
oase to be set aside and he may sue for posses¬ 
sion and is entitled to obtain possession. All 
that is neoeBsary for the reversioner is to 
exeroise his option and he may do so by 
merely bringing a suit to claim possession. 
From the moment the reversioner exeroises his 
option there is nothing left in the transferee. 
There are more ways than one by whioh a 
tenanoy may determine. The limited owner 
tias no power to grant a tenanoy beyond her 


HINDU LAW—Alienation—Widow—Surren¬ 
der. 

own life as against the reversioner and onoe 
the reversioner eleots to treat the interest 
granted to the tenant as an interest extending 
only for the life-time of tbe grantor then in 
suoh a oase it terminates upon tbe death of the 
grantor and there is nothing more to be done 
to terminate the tenancy. ( Miller , OJ. and 
Mullick, J.) Raghubar Singh v. Jethu 
MahTON. 1622 Pat. 353 - 4 P.L T 396 = 

2 P. 171 = 1921 P. 130. 

- Alienation—Widow— Setting aside — 

Grant of permanent leases. 

The mere grant of darmukurari leases or 
creation of rent-free brabmottar grants or 
causing a portion of private lauds to be convert¬ 
ed into a raiyati lands is not waste. Suoh 
aots are not binding on tbe reversioner. ( Roe 
and Coutts, JJ.) RANI KlSBO BATI KUMABI 
v. Kumar Batya Narain sinha. 

5 Pat. L.W. 167 = 47 1 0. 88 = 

1918 Pat. 294. 

- Alienation- Widow—Setting aside — 

Necessity partial —Suit by reversioner—Form 
of decree. 

Where a Hindu widow made an alienation of 
her husband’s estate a reversioner can sue to 
declare that it is partially valid and partially 
void as against the reversionary rights. 37 
Mad. 276 ; 36 Oal. 420 (PC.), Rel. The 
proper form of a deoree is to deolare that the 
alienation should afiect tbe reversionary rights 
only to the extent to whioh legal necessity is 
proved and is otherwise invalid. 4 Cal. 190 
(P.O.), Ref, (Pratt. J C. and Fawcett, A.J.O.) 
Mothi Singh v. sobho mal. 

30 1.0. 968 = 9 S.L.R. 69. 

- Alienation — Widow—8etting aside— 

Moveables, 

A widow is entitled to dispose of her move- 
able property in any manner she pleases 
whether suoh property ip stridhan or inherited 
from males. 4 8.L R. 77 ; 8 I.C. 214, Foil, 

( Hayward , A.J.O.) Ratansi v. Umrebai. 

9 I.C. 997. 

Alienation—Widow—Surrender. 

- Alienation— Widow —Surrender — 

Partial. 

Whereon an alienation by a widow of the 
estate to the next reversioners, a portion of the 
property is given back to the widow for her 
lifetime, the life estate 9he enjoys in the pro¬ 
perty so given is essentially different from a 
widow’s estate and oould not be construed as a 
reservation or restoration of tbe widow's estate. 

(Richardson and Fletcher, JJ ) SUBESSUR 
Misser v. Mohesh rani Mesram. 

31 1 0. 983 = 20 O.W N. 142. 

- Alienation — Widow — Surrender — 

Partial. 

A surrender of a partial interest may be a 
valied alienation if there is oonsent of the whole 
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HINDU LAW—Allenaklon—Widow—Surren¬ 
der. 

body of reversioners. (Abdur Rahim and 
Srinivasa Aiyangar, JJ.) MULUGU Kotayya 
V. MUDIGONDA CHANDRAMOWLI 8ASTRI 

ao M L.T. 148= 4 L W. 149 = 
(1916) a M.W.N, 137 = £6 1 0, 407 = 

31 M L J. 405. 

TThla ia on longer law. See 80 I G. 498 = 

42 Mad. 523 (P.0.)] 

- Alienation — Widow — Surrender — 

-Effect of, 

A subsequent surrender by widow of her 
estate in favour of reversioners does not afieot 
the rights of a prior mortgagee from her. 

(dadasiva Aiyar and Napier, JJ.) KOTTA- 
PALLI 8UBBAMMA V. GATAVALLABHULA. 

39 Mad. 1036 = 32 1 0. 813=>30 M.L.J. 260. 

- Alienation — Widow — Surrender — 

Effect of. 

The validity of the alienation made by a 
Hindu widow oannot be afleoted by a subse* 
quent relinquishment of the estate by her to 
the reversioner. ( Wallis, O.O.J. and Rannay, 
J.) BlNGARAM OHRTTIAR V. KALYANASUN 
DARAM PlLLAl. 1 L.W. 687 = 20 1.0. 1 = 

(1914) M.W.N. 733. 

- Alienation—Widow—Surrender— Re- 

. conveyance . 

An alienation by a Hindu widow of the 
whole of her property to the next reversioner on 
the latter’s undertaking to recover a portion 
thereof to the widow of her nominee is valid 
whether consideration actually passed or not, 
(31 Mad. 14. Appl.) ( Miller and Abdur Rahim, 
JJ,) KABHTTI BRAHMANACKUDU V. KARETTI 
MAHALAKSHMI. 24ML.J. 833 = 

(1913) M.W.N. 433 = 17 1 0 437 = 

13 M L.T. 468. 

Alienation—Widow -Transfer of Right, title 

and interest. 

Alienation—Widow—Transfer of right, 


HINDU LAW— Applicability. 

capable of taking tho estate after her death. 
(Broadway and Abdul Raoof, JJ.) TlRATB 
Ram v, Mussammat Khan Devi. 

60 1.0. 101 = 1 Lah. 888. 


Alienation—Will. 

Alienation—Will—Subsequent birth of 


title and interest. 

Where a Hindu widow in possession of her 
husband’s property conveys a portion of the 
property after reoiting oiroumatanoes of neces¬ 
sity suoh as would give her power to dispose of 
her absolute interest and the words of convey¬ 
ance referred to all her existing right, title and 
interest in the property, held, that the words 
wore wide enough in the oiroumatanoes to 
dispose of the absolute interest. ( Lord Atkin¬ 
son.) THAKUR VA80NJI MORARJI V. CHANDA 
QTjjT 37 All. 369 = 17 Bora. L R. 836 = 

18 M L T. 31 = 19 O.W.N. 873 = 
(1913) M.W.N 449 = 2 L.W. 676 = 
22 O.L.J. 180 = 29 I G. 781- 
29 M.L.J. 130 (P.0 ) 

Alienation—Widow—Will. 

■ — - Alienation — Widow — Will. 


A Hindu widow oannot make a will in favour 
of a person so as to confer a title upon him 
even when there are no heirs of her husband, 

Vol. Ill—62 


son. 

Where the head of a miiakshara Hindu 
family makes a will, the subsequent birth of a 
son, who thereupon becomes a oo-paroener in 
the family estate, renders the will inoperative. 
16 becomes absolutely void and not merely 
voidable. (Mitira and Prideaux. A. J.Cs.) 

Gulab Das v. Thar Min Bai. 86 I.O. bub* 

Ancestral Estate. 

See Hindu Law—( l) Alienation. 

(2) joint family. 

Ancestral Property. 

See Hindu Law—Ancestral Estate. 

Antecedent Debt. 

See Hindu Law—( l) Alienation. 

(2) Debts. 

(3) Joint family. 

Aposta cy. 

See (l) Hindu Law—Succession. 

(2) Oaste disabilities act. 

Applicability. 

See also Hindu Law—conversion. 

—-— Applicability—Aboriginal Bhuiyas— 

Chowrasi ” gidis —Succession— Adoption- 
Special custom—Properly situate in Santhal 
Parganas—Bhagalpur Court— Jurisdiction 
Regulation III of 1972. 

The holders of •' Chowrasi M gadis, of whioh 
Laohmipur Raj ia one olaim to be 8urjabanBi 
Rajputs and as suoh high oaste Hindus. They 
are really descendants of aboriginal ^ouiyas 
who had beoome Hindus long ago. Oa the 
question whether an adopted son suooeeda to 
tho gadi, either by law or oustom. Held, that 
this olaim of Chowrasi gaditsbad adopted in 
general, not only Hindu roligion and Hindu 
eooial usages, but also the Hindu Law regulat¬ 
ing succession to landed property, though they 
still retain some relios of non Hinduism. (Bora 
Phillimore.) 8AHDEO NaRAIN DEC \ v, 

KUBUM KUMARI. 4* M L J. 47tt- 

32 M L.T. (P.G.) 121 = 4 Pat. L T. 217 = 
2 Pat. 280 = 87 O.LJ 369 = 18 L.W 897 = 
(1923)M W.N 377=27 O W N. 901 = 
25 Bom. L R 860 = 80 I.A. 68 
1923 P.0. 2t (P.O.). 

_ —Applicability—Halai Memons of Pore- 

bunder. 

There are among the Mahomedans oertain 
groups whoao ancestors wore Hindoo *nd prolea- 


«i 
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HINDU LAW—Applicability. 

sed the Hindu religion and were then oonverted 
to Islam. Among these groups may be reckon¬ 
ed, as is shown by deoided oases. Khoja?, 8uDi 
Borahs, Mole3alam Girasias, Cutohi Memons, 
Nassapocria Memons and lastly, Halai 
Memons. Halai Memons domioiled in Pore- 
bunder follow the Hindu law with regard to 
the suooeasion of females. ( Lord Dunedin.) 

Khatubai v. Mahomed Haji Abu. 

37 0 L J. 131 = 23 Bora. L.R. 127 = 
17 L W. 208 = 44 M L.J. 33 = 
33M.LT 45 = 47 B 146 = 50 I A 108 = 
27 0 W N. 774 (P.C.) = 1922 P 0 414. 

- Applicability — Labbais of Coimbatore 

— Custom, proof of. 

Labbais of Coimbatore who are Hindu con¬ 
verts to Mubamadanism are prima facie 
governed by Mahomedan Law in matters of 
succession and the Hindu iaw rule excluding 
women from succession exocpt in speoified 
oases does not apply to the Labbais. The 
evidence in the oase was held uot sufficient to 
support the plea of a special ou9tom to that 
effect. ( Sir Lawrence Jenkins.) Mahomed 
Ibrahim Rowther v. shaik Ibrahim 
ROWTHEB. 43 Mad 308 = 43 M.L.J 69 = 

11922) M.W.N. 470 = 36 C.L J. 64 = 
24 Bom. L.R. 944 = 80 M L.T. 83 = 
19 L.W. 354 = L R. 3 P.0. 149 = 
26 G.W.N. 793 = 49 I.A. 119 = 
1922 P.G. 59 (P.O.). 

—— — Applicability of—Migrating family — 
Bombay School—Daughter succeeding—Absolute 
inheritance. 

A Hindu residing in a particular provinoe of 
India is held to ba subjeot to the particular 
dootrines of Hindu Law reoognised in that 
Provinoe. But this law is not merely a looal law. 
It beoomes the personal law, and part of the 
status of every family which is governed by it; 
consequently where any suofc family migrates 
to another Province governed by another low, 
it carries its own law with it. A member of suoh 
a family is governed by the origiual personal 
law of the family, unless it oan be shnwo that 
the original law has been renounced in favour 
of the law of the place to whioh he or his 
family migrated. Persons who or whose ances¬ 
tors have emigrated from the Bombay Presi- 
dbnoy to the Central Provinces ate prima facie 
subjeot to tbe law as expounded in Bombay. 
Aooordiog to that law the daughter sucoeeds to 
the father in an absolute inheritance. The 
decisions of the Bombay Courts merely deolared 
tbe law as it has existed as a custom in the 
Maharatta country and therefore governed these 
migrating families : 1 Bom H.C.R. 130 ; 1 

Bom. H.C.R 117; 6. Bom. 663 at 671;30 
Bom. 239 ; 1 N.L.R. 154. Overruled. (Lord 
Dunedin.) Balwant Raod, Bajirao. 

12 L.W. 679 = 16 N.L.R. 187 = 39 M L.J. 166 = 
18 A. L.J. 1049 = 11920) M.W.N. 483 = 
28 M.L T, 197 = 22 Bora. L.R.1070 = 

47 I .A. 213 = 87 I.G. 848 
48 Gal.30 =25 Q.W.N. 249 (P.O.), 


HINDU LAW—Applicability. 

- Applicability — Migrating family —- 

Nogar Brahmins—Mayukha. 

Where a family of Nagar Brahmins of Gujarat 
was domioiled for over a century in Benares, 
and they were ignorant of any rules to be 
found in the Mayukha oommentary and were 
unable to prove a eiDgle instance of speoial 
succession under the Mayukha, held, that the 
family was governed by the Mitakshara Law 
prevailing in Benares. (Rafique and Lindsay , 

JJ.) Lakshmi Ram Janiu. Hari ram Dube. 

32 I 0. 28 = 1 U.P.L.R. (H O.) 13,. 

- Applicability — Jals . 

Jats are governed by Hindu Law in ther' 
absenco of epeoial custom. The onus of pro¬ 
ving a speoial oustom is ou the person setting 
it up. In the U. P. of Agra and Oudh there is 
no custom of exolueion of daughters among 
Jats. They are treated as Hindus for the 
purposes of 8. 37, Bengal N. W. P. and Assam 
Civil Courts Aot. (Tudball and Rafique, JJ.) 
MUSAMMAT BHAGWANI V. KHUSHI RAM. 

24 1.0. 982. 

- Applicability — Jats — Inheritance- 

Custom—Exclusion of daughters and daugh¬ 
ter’s sons. 

There is no oustom among Jats of Sardhana' 
Tahsil Meerut District whioh exoludes 
daughter’s and daughter’s sons from inherit¬ 
ance. (Karamat Bussain and Tudball, JJ.) 
NAULI v. Kheri. 15 I.G, 607. 

- Applicability — Halai Memons— 

Bombay. 

The Halai Memons of Bombay, unlike those 
of Kathiawar, are governed by Mobammadan 
law in matters of succession. 21 Bom. L.R. 
85, foil. (Marten and Fawcett, JJ.) SIR 
MAHOMED YASUF V. HAR GOVINDAS JlVAN. 

24 Bom. L.R. 793 = 47 B. 231 = 1922 Bom, 392. 

- Applicability—Migrating family —New 

domicile—Effect of, 

Severanae from the domioile of origin and 
permanent residenoe in Bombay would, in the 
oase of persons falling within the purview of 
the Indian Succession Aot, efleot a ohange of 
domiole and with it a ohange of law, e g., from 
Prenoh to Anglo-Indian or Porfguese to Anglo- 
Indian but it would not chaDge the law of suo- 
oesssion for Hindus oc»Mahomedans. A Hindu 
or Mahomedan who renounces his domioile 
of origin does not thereby subject himself to the 
law of his domiole of choice. (Scott, CJ. and 
Macleod, J.) MAHOMED AJI ABU v. KHATU 
BAI. 43 Bom. 647 = 31 I.C. 913 = 

21 Bom. L.R. 85. 

- Applicability of—Migrating family— 

Principle, if applicable to Muhammadans, 

Where a Hindu family migrates from one 
part of India to another, primi facie, they 
carry with them their own personal law, and 
if they are alleged to have beooma subjeot to a 
new looal oustom, this new custom must be 
affirmatively proved to have been adopted. But 
when a Mahomedan family governed by tbe 
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HINDU LAW—Applicability. 

Hindu law of succession as a oustom migrate 
to another country and settle among Mahome- 
dans, the presumption that they have aoaepted 
the law of the people whom they have joined is 
one muoh more readily made. The analogy in 
the latter case is that of a change of domicile 
on settling in a new country rather than the 
analogy of a change of custom on migration 
within India. (Fiscounf Haldane.) ABDUR- 
RAHIM HAJI v. Halimabai. 320 M L.J 247 = 

20 C.W.N. P62 = 43 I. A. 36 = 

18 Bom. L R. 635 = 32 I.C. 413 = 
(1916; 1 M.WN. 176 (P.0.) 

- Applicability—Burden cf proof. 

One who sets up a different law or custom for 
Hindus than the Hindu law must prove it. 
(Beaman and Macleod , JJ.) Dahyabhai 
MOTJBAM V. CHUNN1LAL 38 Bora. 183 = 

22 I.C. 289=15 Bom L.R 1136. 

- Applicability—Coversion (o Mahcmed- 

anism—Evidence Ac', 8. 102. 

A Hindu oonvert to Mahomedanism is pre¬ 
sumed by the very aot of the conversion to 
have abandoned Hindu law and usage to whioh 
he was subject, and Ihoee who allege that the 
Hindu law and usage has been retained must 
prove it. (Chandavarkar and Heaton, JJ.) 

Bai Machhubai v. BaiHirabai. 

33 Bom. 264 = 10 1 C. 816 = 

13 Bora. L R. 251. 

- Applicability —Rajbaneis. 

Rajbansis are governed by the ordinary Hindu 
Law. (Gho'.e and Panton , JJ.) SantAba 
BEWA V. BUDASWARI DAS1 50 Cal. 727 = 

27 C.W.N, 669 = 1924 Cal. 98. 

- Applicability — Migrating family — 

Mithila School—Dayabaga Law. 

A Hindu family, residing in a particular pro¬ 
vince of India, is presumed to be governed by 
the law of the placo where it resides. 20 O. 409. 
Ref. to. TbiB presumption is rebutted, where 
the family ie shown to have migrated from one 
proviuoe to another. The presumption then 
arises that the family carried with it the laws 
and customs as to the snooession and family 
relation prevailing in the Province from whioh 
it came. 12 Moo. I A. 81 ; 29 O. 483, refetred 
to. Thereafter the burden shifts and lies upon 
those who assert it to prove that tbo family 
alter migrating has adopted the Lw and usages 
of tho place to whioh it has migrated, 31 A. 
477 J 24 M. 650 ; 40 O. 4071 34 B. 653, referred 
to. Where however it is proved by numerous 
instanoes of succession in (be family and 
evidenoe of the observance of right and cere¬ 
monies at marriages, births and deaths whioh 
indicates tho relinquishment of Mithakshara 
law and the adoption of tbo Dayabaga Law in 
the family, tho Court would aot upon such 
evidenoe and infer that the family had adopted 
the Dayabaga law. The Hindu law is not 
merely a local law but is essentially a personal 
law, an integral faotor of the status of every 
family whioh is governed by it. Id its new 
domioile, the family may, by the reflex aotion 


HINDU LAW—Applicability. 

of manners and oustoms prevalent in resident 
families, oonsoiously or uooonsciouBly, modify 
its own governing rules ; there may thus be an 
acceptance of a new law not due to sudden 
ohaDge by choice or agreement, but by the 
gradual evolution of a family usage. WheD a 
new family usage has tbu6 grown up in the 
oourge of generations possibly with the concur¬ 
rence or acquiescence of families of the same 
group, that lurnishes the governing law of the 
family. 29 C. 433 ; 43 I.A. 35 ; 47 I. A. 213, 
followed. (Mookerjee and Cuming, JJ.) SaRADa 
Prasanna ROtf v. Uma Kanta Hazabi. 

50 Cal. 370 = 37 C L J. 233 = 

1923 Cal. 483. 

- Applicability — Brahmos — Whether 

Hindu—Declaration under Act 111 of 1872. 

A man by becoming a Brabmo does not neces¬ 
sarily cease to be a Hindu, that is to say some¬ 
thing further than mere becoming a Brahmo ie 
necessary for a man to out himself cfi from 
Hinduism. A declaration under Act III of 1679 
is efleotive only for the purposes of the Act 
and does not involve a ronunoiation of the 
Hindu religion. (Greaves, J.) In the goods of 
JNANENDR A NATH ROY. 49 Cal. 1069 = 

26 C.W.N, 799 = 1923 Cal. 265. 

- Applicability of—Aboriginal tribes — 

Kacharies. 

The Aboriginies (Kaoharies) of Assam are 
governed by the Dayabaga Law. IN R> Chatter- 
jea and Pearson, JJ.) NEARAM Kachari v. 
ARDARAM KACHARI. 64 I.C. 148 = 

83 0 L J 31. 

- Applicability of— Migrating family— 

Presumption—Adherence to religious and social 
rules of the place of origin—Effect cf—Brah¬ 
mins and Kayasthas of Bengal—Dayabhaga 
Law. 

A Hindu family residing in a particular 
Province of India is presumed to be governed 
by the law of the place where it reeidei but 
where a Hindu family, is shown to havo mig¬ 
rated from one placo to another the presump¬ 
tion :b that it oarries with it the laws and 
customs as to succession and family relation 
prevailing in Ihe province from whioh it came. 
This presumption, however, ie rebuttable by 
evidence that the family has adopted tho law 
and usages of tho place to which it has mig¬ 
rated. The Biabmins and Kayastbae of Bengal 
migrated from Karauj and originally brought 
with them the Mithila law ; it was after their 
settlement in this province that the Dayabhaga 
school of Hindq Law was founded by Jimutva- 
hana about the 14th century and that is the 
law whioh now governs tho Hindu population 
of Bengal oven though they may have original¬ 
ly migrated from North Bebar. Instances of 
succession oon6ietent with the Mitakshara and 
inconsistent with tbo Dayabbaga Law or evi¬ 
denoe that the family had conformed to religi¬ 
ous and sooial rites and usages ooneistent 
with the Mitakshara and inconsistent with the 
Dayabhaga law may Bhift the burden. A 
Hindu family whioh has migrated into Bengal 
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and had retained some of its former religious 
rites and oeremonies may yet be shown to have 
acquired a course of devolution of property in 
aocordanoe with the Dayabhaga Law. ( Mook• 
erjee and Panton, JJ.) Pitambar Chandra 
Baha v. Nisei Kanta Raha. 

24 G.W.N 219 = 53 I C. 3 = 31 0 L J. 32. 

- Applicability — Koches of Assam — 

Aboriginals. 

The Koohes (aboriginals) of Assam are 
governed by the Dayabhaga Lsw in the abaenoe 
of proof of a oustom at varianoe therewith. 11 
B.L R. 131, Ref. Mookerjee and Panton, JJ) 
Official assignee Of Bengal v bidya- 
BUNDARl DaSI. 24 C.W N. 143 = 

94 1.0.700 = 30 C.L.J. 428. 

- Applicability — Migrating family — 

Personal law. 

A person migrating from one place to another 
is presumed to carry the laws and customs as 
to succession and family relations along with 
him. (39 Cal. 433, Foil.) Bach presumption, 
however, may bo rebutted, by proof of adoption 
of the law of the plaoe to whioh he migrates. 
(12 M.I.A. 81; 31 All. 477; 34 Bom. 553, Foil.) 
(Mookerjee and Beachcroft, JJ.) KULADA PRA¬ 
SAD PANDEY v. Haripada Chattopadh- 
YAYA. 40 Cal. 407 = 16 0 L J. 311 = 

17 1 0 237 = 17 G.W.N 102. 

- Applicability—Koch tribe—Nowgong 

in Assam. 

Where tbero are no averments to the contrary 
in the pleadings no oontrary indication in the 
evidence, the Kooh tribe of Nowgong must be 
held, to be Hindus and where the plfi. a Kooh 
of Nowgong does not allege that he is governed 
not by the striot rules of Hindu Law but by 
some other law or oustom applicable to the 
people of his class it must be held, that the 
ordinary Hindu Law of the Bengal Bohool is 
applicable to him. ( Banerjee , J.) DlNO NATH 
MOHUNTO V. CHUNDI KOCH. 16 1 0. 849 = 

16 CL J. 14. 

- Applicability — Personal law—Pro- 

umption. 

In the absenoe of proof to the contrary it is 
presumed that a person is governed by his 
personal law whenever he goes. A person 
oannot be governed by more than one personal 
law providing for different oases. Thus a person 
oannot have one personal law in oase of succes¬ 
sion to his maternal ancestor’s property and 
another in oase of suooession to the estate of 
his paternal anoestors. ( Mookerjee, and Cas- 
persz. JJ.) BAHAGABATIiKOER V. 80 HODRA 
KOEU. 13 I 0. 691 = 16 C.W.N. 834. 

- Applicability—High caste Hindus in 

the Punjab. 

High oaste Hindus living in towns in the 
Punjab and working as traders are governed by 
Hindu Law, in the absenoe of evidenoe to show 
oustom in derogation of the Hindu Law. 
(Marlineau and Zafar Ali, JJ.) MT. UAL 
Kaur v. DEOKI. i Lah. 235 = 1923 Lah. 579. 


HINDU LAW— Applicability. 

- Applicability—Converts—Presumption. 

Where the person in a question oontinued to 
maintain a close oonneotion with his family 
and brotherhood at his original plaoe of 
residenoe, the presumption is that bis family 
is governed in matters of suooession by the 
same rules as are in foroe in its original home. 
Where the family is desoended from oonverts 
to Mahomedanism from Hinduism the pre¬ 
sumption is that they follow Muhammadan 
Law. The presumption is a rebuttable one. 
Broadway and Campbell, JJ.) NajmudDIN 
v. abdul Hamid. 1923 Lah. 173. 

- Applicability—Beri Khatris of Jag- 

roon. 

The Beri Khatris of Jagroon are governed 
by Hindu Law and not by oustom in matters of 
suooession. (Broadway, J .) BalMuk^NDu. 
Kishen Devi. 1923 Lah. 6. 

- Applicability of—Custom of succes¬ 
sion. 

Id matters of succession the Courts must 
apply the ordinary Hindu Law when a oustom 
to the oontrary is not proved. tShadi Lai, C.J, 
and Le Bossiqnol, J.) Dalipa v. Dallu. 

4 Lah. L J. 336. 

- Applicability — Punjab Brahmins — 

Custom. 

In a oase of disputed suooession or alienation 
on the ground of oustom the universal rule is 
that a Brahmin is presumed to be governed by 
his personal law and if he alleges a oustom 
oontrary to the rules of that law he is bound to 
prove by cogent and oleat evidenoe thit he is 
governed by suoh custom. The question of 
oustom is one of faot depending upon the 
partioular circumstances alleged and proved in 
each oase. (Abdul Rioof and Marlineau, JJ.) 
Habbans Lal u. ATRA, 53 I.C, 838. 

-— Applicability—Aroras of Punjab, 

Hindu Law is applicable to Aroras. ( Rattiqan 
and Jones, JJ.) Chandan Mal v. Musam- 
MAT WA8INDI BAI. 92 P R. 1913 = 

31 1.0. 341 = 108 P.W.R. 1919, 

- Applicability of—Migrating family — 

Personal law. 

Ia the oase of a Hindu who with his family 
left the anoestral home in Bikaneet and 
settled down in Delhi, suooession to the 
property " in the absence of any proof that they 
were governed E>y some family oustom was 
governed by the principles of their personal 
law. (Rattiqan and Scott-Smi'h, JJ.) GOPI 
Kishen u. Gopi Kishen. 27 P.W^R. 1918 = 

27 1.0.701 = 57 P.L.R. 1913. 

- Applicability—Kumhars. 

The striot Hindu Law does not apply to 
Knmhars. They are governed by custom. 
(Kensington, J.) Ballia v. Emperor. 

aiP.W R.1914. Cr. = 35 1.0.839 = 
IS Op. L,J. 639 = 181 P.L.R. 191*- 
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HINDU LAW- Applicability. 

- Applicability— Khatiks — Low caste 

Hindus. 

Khatiks are low oaste Budras and are 
governed by Hit du Law. {JohfistotiBi J«) 
Bholar v. Emperor. 181 P L R 19J4 = 

19 Cr. L J. 939 = 24 I.C 947 = 
31 P.W.R. Cr. 1914. 

-- Applicability — Sikhs — Conversion 

from Muhammadanism . 

Sifeha are Hindus governed by Hindu Law 
modified by oustcm. B.kbiem admits ol 
converBiou so its fold from Muhammadanism 
and no epeoial ceremony is prescribed for the 
conversion. (Retd, C.J. and Raltigan, J.) 
Dhalip KAur v. Patti. 99 P.R 1918 = 

41 P.W.R, 1918 = 18 I c. 930 = 

100 P L.R. 1913. 


-- Applicability -Thatians of North Mala- 

bar— Presumption as to parlibilily—Illegitimate 
tons of Thaitarxs— Rights of inheritance. 

The Makkatbayam law whioh the Thattana 
follow corresponds in the main to the ordinary 
Hindu Law and prima lade involves partibihty. 
ISchwabe, J.) Vazhayilparkum v. Vazbyil- 
FARKAM. 44ULJ. 274 = 18 L.W. 929 = 

(1923) M.W.N. 173 = 46 M 897 = 

1923 Mad. 492. 


■ ■ A pplicability — Evidence—Rules of — 

Not in force alter the Evidence Act. 

When dealing with the question of a rule of 
evidence the Hindu Law will not apply. 
(Krishnan and Venkata Subbarao, JJ.)PONDUR 
ADEYYA V. JALUDI BURRAYYA. 

43 M.L.J. 728 = 18 L.W 976 = 
32 M.L.J. 6 = (1923) M.W.N. 49 = 

1923 Mad. 182. 


.. — Applicability— Ezhuvas or Iluvas and 

Thiyas in Malabar, 

The presumption that Hindu Law is ordina¬ 
rily applioable to Ezhuvas and Thiyas is 
unwarranted. In the present oase it is not 
proved that the castes are not governed by 
Hindu Law but by a special oustom whioh 
confers a speoial status of inheritance on women 
and their descendants. ( Oldfield and Hughes , 
jj.) Kabuppatiyal K. P. Raman t>. 
RAMULATHA LARUKKAL MUTHU. 

40 M L J 301 = 13 L.W. 218 = 
62 1.0. 934 = (1921) M.W.N. 233. 

-- Applicability—A Hindu domiciled in 

Southern India, 

A Hindu domioiled in Southern India is ordi¬ 
narily governed by Hindu Law as expounded 
by Southern oommentators. ( 8adasive Aiyar 
and Spencer, JJ.) Thaikandhi POKanchi 
V. ILLIVATUKAL ACCHUTTAN. 

89 M L J 437-60 1.0. 209 = 13 L W. 101. 

- Applicability of — Muhamadans — 

Navayats of South Canara—Family trade. 

When a Muhammadan trading family lived 
as members of a joint family following Hindu 
manners and oustoms purchased properties 
indiscriminately in the names of the various 


HINDU LAW—Applicability. 

members, a suit for partition would lie and the 
ebares would be allooated aooording to the 
prinoiples of Hindu Law, 42 Cal. 801, (P O). 
Foil.; 12 Mad. 360, Ref. Many incidents of the 
Hindu joint family system oblaiu by custom 
among Navayats. (Wallis, C.J. Oldfield and 
Seshagxri Aiyar, JJ.) HUSSAIN BaHIB v . 
HASSAN SAHIB. 41 I C. 184 = 8 L W. 838. 
(On appeal from (1915) M W.N. 880 = 

31 1.0. 927 = 2 L.W. 1140. 

- Applicability of Labbais of Coimbatore 

— Retention of Hindu usages. 

Labbais or Tamil speaking converts to 
Muhammadanism in the Coimbatore Distriot, 
adhere to the Hmdn Law in matters of euoces- 
tion and partition and have the same restric¬ 
tions of female succession as the Hindus. 8 
Mad. 464 ; 1 Cal. 186; 27 M.L.J. 156; 15 
Mad. 281 ; 9 M.L.T. 92, Foil. (Wallis, 0. J. 
and Srinivasa Iyengar, J ) IBRAHIM ROW- 
ther v. Muhammad Ibrahim rowtheb. 

39 Mad. 664 = 29 M.L.J. 763 = 
30 I.C. 806 = (1915) M.W.N. 866. 

- Appli:ability — Chtities. 

Malabar ChettieB are governed by Hindu 
Law. (Oldfield and Tyabji, 3J.) AZIMANILA 

Veettil Kanam Pillaiv. Kayinari Gopa- 
IjAN NAIR. 26 I.C. 337 = (1914) M.W.N. 883. 

- Applicability—Degraded women. 

The law applicable to a degraded women iB 
the ordinary Hindu law and that wbiob is by 
ouatem applicable to dancing girls. (Oldfield 
and Seshagiri Iyer, JJ.) MEENAKSHI t>. 
Muniandi Pannikkan. 38 Mad. 1144 = 

1 L.W. 704 = (1914) M W.N. 672 = 
16 M L T. 270 = 28 I C. 957 = 

27 M.L J. 353. 

- Applicability—Berar. 

In Berar wherever the mitakshara and 
Mayukba differ, the latter predominates. 
(Koival, A.J C.) Bhribam v. Raja Ram. 

19 N L.R. 193 = 1924 Nag. 83. 

- Applicability—Gonds of Central Pro¬ 
vinces— Durden of Proof. 

A Good is not a Hindu and is not governed 
by the Hindu Law. In the oase of any parti¬ 
cular Good, be oan prove he baB adopted any 
particular Custom or all the principles of Hindu 
Law, but it is for him to prove his allegations. 
(Halifax and Kotval, A.J C.) VlTHOBA v. 
LaL8INGH. 19 N.L R. 104= 1923 Nag. 317. 

- Applicability — Gujars of Ninar — 

Central Provinces. 

The Gnjars of the Ninar Distriot of the 
Oootral ProviDoee are governed by the Benares 
sohool of Hindu Law, (Batten, J.O.) Ram 
Bhabai v. Tota Ram. 6 N.L J. 89 = 

1923 Nag. 188. 

- Applicability—Sub-8chool of Hindu 

Law—Jaiswar 8ub-division of Kalar caste— 
Residence—Domicile. 

In view of the decision of the Privy Oonnoil in 
48 O. 30 (P.O.) a Hindu residing iu a particular 
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HINDU LAW—Applicability. 

province of India is prima facie subjaot to 
the doctrines of Hiudu Law recognised in that 
province. The Jaiswar Sub-division of the 
Kalar caste residing in the Central Provinces is 
governed by the Benares School of Hindu Law, 
having originally migrated from Oudh. In 
determining a person's domicile, the plaoe where 
his property i9 situate ie not conclusive. 
( Kotwal and Prideaux, A.J.C ) Govind v. 
Radh'RAI Kalar. 1923 Nag. 7 (2). 

- Applicability- Gonds — Guardianship 

of property —Mother - Brother. 

Gonda are not Hindus and the onus of prov¬ 
ing that a Good family haa acoepted the Hindu 
Law and is governed b) it rests on the party 
alleging it. Consequently in the absence of proof 
of any speoial cuscom the question of guardian¬ 
ship among Gonds must be deoided aooording 
to justioe, equity and good conaoionoe. As 
regards the properties of a minor, Gond, his 
brother is a preferential guardian to his mother 
though as regards the person of the minor, 
the mother is next to the father the natural 
guardian. (Ballifax, A J.C.) KOLHU v. Bels- 
ING. 17 N L R. 183 = 1922 Nag. 201. 

- Applicability — Damdupat. 

Rule of Damdupat is not applioable to 
a deoree by a puisne mortgagee. ( Kotwal , 
A.J.C.) NARAYAN t>. NATHMAL. 

17 N.L R. 200 = 1922 Nag. 153. 

- Applicability—Berar. 

The lex loci of Berar and the Maharashtra is 
the Mitakahara interpreted by the Mayukha. 

( Prideaux , A.J.C.) Govinda v. DOOMi. 

63 I.O. 671 = 5 N.L.J. 187. 

- Applicability — Migrating family — 

Jains. 

A Hindu carries his personal aw with him 
and the Jains also do the eame. The ordinary 
presumption tnat a Hindu family migrating 
from one part of the country to another takes 
with it its first laws and customs as to 
suooession must be applied in the case of Jains 
also, unless it can be established that after 
migration the family have adopted the parti¬ 
cular doctrines in its new domioile. (Drake 
Brockman , J.C. and Prideaux, A.J.C.) 
MussAmmat Zunkabi v. Budhmal. 

37 I.C. 252. 

—- Applicability — Adoption of Hindu¬ 

ism if valid—Onus of proof. 

A man does not bsoome a Hindu by oalling 
himself one, nor is the adoption by non-Hindu 
of usages resembling some parts of the Hindu 
Law a sufficient ground for applying the whole 
of that law to him on bloc, in the same way 
and to the same extent as if he were a Hindu. 

In the case of a family whioh is not originally 
Hindu but which had adopted Hinduism the 
burden of proving that the family is governed 
in a particular matter by the Hindu Law is 
upon the person who asserts that it is so gover¬ 
ned, ( Stanyon , A.J.C ) Ujiyar v, Tiloohan- 

44 l.C. 485, 


HINDU LAW —Applicability. 

~ Amicability — Dayanandis — Arya 
Samaj. 

Dayanandis are Hindus forming a set of the 
Arya 8amajiats. They believe in the supremacy 
of the Vedas. (Coutts and Adami, JJ.) MT. 
Bura.j Jote Kuer v. Mt, attar Kumari. 

3 P.L.T, 531 = (1922) Pat. 283 = 

1922 P. 378. 

;-— Applicability Community--Non-Hindu 

in origin—Subsequent adoption of Hinduism — 
Presumption — Extent of adoption — Basi 
Chowrasi Gaddidars — Marriage — Adoption — 
Impar Utility, 

In dealing with the custom of an entire 
oommunity it is of moro importanoe to have 
regard to the history of the main body than to 
the history of the less important branches. The 
Basi Chowrasi Gaddidars are a reoognised com¬ 
munity. Probably the oommunity was non- 
Hindu in orgin ; but the members have all 
now accepted Hinduism to suoh a degree as to 
raise a presumption that the oommunity has 
assimilated the law of adoption and so far as 
the Laobmipur Gaddi is concerned there is no 
custom in it to the contrary. It is only in the 
case of the Tundi, Gudan Jharia and Palganj 
gaddis that the tradition exists that the holders 
of the Kbaragdhiha gaddis were orginally 
Rajputs. The indication therefore, is that as 
a group these gaddidars were originally 
indigenous and at some time unknown aooepted 
Hinduism. The estates of these gaddidars are 
impartible aud descend to the eldest son ; but 
this does not show that they are non-Hindus. 
The rule against marryiDg within the eame 
gotra is not an universal rule amoog Hindus 
but is reooguieed by the Basi Chowrasi Gaddi¬ 
dars inasmuoh as they do not marry within 
certain groups (Chapman and Atkinson, JJ.) 
Shahdeo Naraindas v. Rusum Kumari. 

46 I.O, 929. 

- Applicability—Born Hindus . 

The application of a Hindu Law to a person 
does not depend upon bis being born a Hindu. 

A Hindu need not be an orthodox Hiudu or a 
member of the four castes, The Hiudu Law 
applies to a Hiudu till the abandonment by 
him of his religion. (Ormond and Twomey , JJ.) 
MAUNG THIT, MAUNG v. MA YAlT. 

10 Bar L.T. 191 = 37 1 0. 780. 

-- Applicability—Sind and Bombay Pre¬ 
sidency-Rule of succession. 

Where a rule of succession is of general 
authority in Bombay Presidency it is held to 
apply also in Sind, unless the person alleging 
to the contrary sets up an invariable and 
auoient special usage. ( Faw'elt, J.C and Kemp 
A.J.C. DOWLAT RAM v NARAYAN DAs. 

60 I.O. 929 = 14 S L R. 231. 

- Applicability—Convert to Muhamma¬ 
danism. 

Id a suit by a Hindu son to the estate of his 
father, a convert to Muhammadanism, the 
appellate Court may apply Hindu or Muham¬ 
madan law, as the case may be, though it was 
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HINDU LA® — Applicability — Catchl 
Memons. 

expressly pat under the Hindu Law in the 
lower Court. (Fawcett, 3-C. and Doped, A J.C.) 
Hassomal Murijmal v. Ghulam Moha¬ 
mad. 27 I.C. 897 = 8 3 L.R. 156 

Applicability—Catchl Memons. 

See Khojas and Cutchi Memons. 

Applicability—Khojas. 

See Khojas and Cutchi Memons. 

Ascetics, 

- Ascetics — Nihang—Marriage — Marri¬ 
age illegitimate—Succession. 

An asoetio of the NihaDg order, among whom 
marriage is forbidden, oannot validly oontraot 
a marriage and the issue of aoy such marriage 
being illegitimate has no claim to the aecctio's 
property. (Richards, C.J. and Danerji, J.) 
Bespuri v. Dwarka Prashad. 

21 1.0. 432 = 11 A,L.J. 77B. 

| Affirming on appeal 16 1 0 222.] 

- Ascetics—Nihang Qossains—Marriage 

—Jnvalidt 

Among aBoetios of Nihang order marriage is 
not permissible in the absenoe of a speoial 
oustom and a son born of marriage is no heir 
and oannot suooeed to the gadi and its proper¬ 
ties. (Raflque, J.) Ram KlSHORE t>. JAGAN- 
NATH Puri. 21 I.C 83 = 11 A.L J. 738. 

- Ascetics—Succession— Dairagi, whe¬ 
ther are Sanyasis. 

Whether Bairagis oan be olassed as Banyasis 
is doubtful as their order is not oonfined to 
twioe born members. (Scott, C J. and Hayward, 
J.) RAMDAB GOPALDAS 8ADHU V. BaDDEO 
DAS KANSHALYADAS. 39 Bora. 168 = 

26 1.0. 607 = 16 Bora L R 787. 

- Ascetics—Qudra— Yati or Sanyasi. 

AooordiDg to Bmrithis a Budra oannot be a 
yati or sanyasi. (Chatterjee and Newbould, J J.) 
LOOHAN BIMMA V. ADHAR CHANDARA MAHO- 
NILA. 83 1.0. 630. 

- Ascetics — Sudras, 

Queere :—Whether Bairagees oan be olassed 
as Banyasis, the order of Bhairagees not being 
oonfined to members of the twioe-born oastos. 
A Budra oannot enter the order of BanyaBis. 
(Holmwood and Chapman, JJ.) Harish Chan¬ 
dra ROY v, ATIB M\HMUD. 40 Oal. 845 = 

18 1 0. 474 = 17 O W N 617. 

- Ascetics—Sanyasam—Renunciation of 

the world—Onus, 

In 1883, plfi. mortgaged his share in the 
house and left the village, adopted a life of an 
itinerant mendioant, attaohted himself as ohela 
to a guru, never re-visited his village and had 
not married. Held, that under the oiroum- 
stanoes the interference was not unwarranted 
that the plfi. had renounced the world and 
abandoned his property and that the burden of 


HINDU LAW—Caste. 

proving the oontrary was on the plfi. and he 
had failed to discharge it. (Rattigan, C.J. and 
Shah Din, J.) Lachman Gir t>. GOPI. 

43 1.0 167 = 18 P W.R. 1918. 

- Ascetics —Succ£3sion — Sudra ascetic 

dying withoiU relations. 

According to Yajnavalkya upon the death of 
a sudra asoetio without relations his secular 
property descends to his ' sishya ' and does not 
escheat to Government. The Mitakshara 
reoognises the interposition of the preceptor, 
pupil and the fellow-student, between the 
relatives of the deoeased and the King. 
(A yling and Odgers, JJ ) Bambasivan PlLLAI 
V. SECRETARY OF STATE. 44 Mad. 701 = 

13 L.W. 638 = 41 M L J. 103 = 
63 I.C 659 = (1921) M.W.N. 481, 

- Ascetics—Sanyasin—Characteristics. 

Sanyasin’s main feature is relinquishment of 
all property and abandonment of wordly con¬ 
cerns. On becoming Sanyasin the property 
vests in his heirs. Praishamantram is abso¬ 
lutely essential to a Sanyasam. Rites and 
ceremonies necessary for Sanyasin discussed. 

( Abdur Rahim and Srinivasa Aiyangar, JJ.) 
KONDAL ROW V. 8HAMUDAWARU. 

40 I.G. 333 = 83 M L.J. 63. 

Authority. 

See Hindu Law—Texts. 

Bandhus. 

See Hindu Law—Succession. 

Benami Purchaie. 

See Benami. 

Benami Transactions. 

See BENAMt. 

Betrothal. 

See Hindu Law—Marriage. 

Bequest. 

See Hindu Law—Wild. 

Caste. 

- Caste—Son ot Hindu by Mohomedan 

concubine. 

A Hindu had a son by bis Mubomednn mis¬ 
tress. The son was brought up by the father as 
an orthodox Hindu, married Khshatriya ladies 
aooording to the Hindu ritual, wore the Hindu 
oaste mark, and worshipped the Hindu idols. 
Queere —Whether the son beoomes a Hindu 
and whether issue of his marriage with the 
Khshatriya ladies is illegitimate according to 

Hindu Law. (Lord Atkinson ) Bher Bahadur 

V. GANGA BaKHSH SINGH. 88 All. 101 = 
#1 I.A. 1 = 18 G.W.N. 401 = 18 M.L.T. 169 = 
(1914) M.W.N. 184 = 12 A.L J. 188 = 
26 M.L J. 291 = 19 0 L.J. 277 = 
1 O.L.J, 109=17 0 0. 68 = 22 I.C. 298 = 

16 Bora. L.R. 306 (P C.) 
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HINDU LAW-Caste 

- Caste—Bharbunjas and Kurmis. 

Bharbunjas do uot oooupy a higher social 
status than Kurmis. (Piggott, J.> SOBAN Lal 
v. MT. DURQA. 21 10. 691. 


Caite— Lewa Kunbis — Sudras. 


The Lewa Kunbis residing at Obangdev in 
the East Kb-»ode*h District are Sudras. 
( Macleod , C J. and Shah, J.) Manohbaram 
BHIKU v. Dattu. 54 I.C 110 = 

21 Bom. L.R. 1172. 


Cast 6 . — Bhitias—Twice born. 


Bhatias rank a- twice born but below Aroras 
and Bam-is (Ro h ertson and Shah Din, JJ.) 
ATAR&UV TH'RIBu. 34 P.W.R. 1913 = 

74 P L.R. 1913= 19 I.C. 67 = 

78P.R. 1913. 

—- Caste — Kdhatriya — Illegitimate off¬ 

spring — Sudrae. 

The cffspriDg of an illicit oonneotion of a 
man and a woman of kshatriya oaete is not a 
Sudra. (Evans. J.C. and Lindsay, A.J.O.) 
SlTLA BAKSB 81NGB V. GAJARAJ SlNGB. 

12 1.0. 767 = 14 0.0. 227. 


—Caste — Regulations, value thereof. 

Caste regulations, prevailing amongst 
Hindus, do not form part of Hinduism and a 
breaoh thereof does not make a Hindu a non- 
Hindu in the eye of law. ( Ormond and 
Twomey, JJ.) Maung Cbit Maung v. Ma 
YAIT. 87 I.C. 780 = 10 Bur. L.T. 194. 

Charitable Institution. 

See Hindu Law — Religious Endow¬ 
ment. 

Conversion. 

See also ll) HinduLaw—( a) applicability. 

(6) SUCCESSION. 

(3) FREEDOM OP RELIGIOUS ACT. 
_ -Conversion—Ilulai mtmons of Pore * 


bunder. 

There are amoDg the Mahomedans certain 
groups whose aooes'.ora were Hindus and 
professed ihe Hindu religion, and then were 
oonverted fo Islam. Am>ng these groups may 
be reokoned, as it is shown by decided oases, 
Khojas, Sum Birahs, Molesalam Girasias, 
Outoh Memoua. NaBeapooria Memoos ; and 
lastly, Halai M-imous. Halai Memons domiciled 
in Porebu- djr follow the Hindu Law with 
regard to tb successions of females. (Lord 
Dunedin.) Khatubu v. Mahomed Haji 

27 0 WN 774 = 
41 M.LJ 35 =>47 B 148 = 
32 M LT. 43=17 L W 208 = 
37 0 L J. 131 = L R. 4 A. (P 0 ) 42 = 
23 Bom L.R 147 = 1922 P.0. 414 (P.G.). 

. - Convt rsion — Christianity— Suecraaion. 

Buooeesion to the estate of a Hindu convert 
to Christianity who dies a Christian and 
Intestate, ie governed by the Buooession Aot* 


HINDU LAW—Conversion. 

Since the passing of the Aot, a person oeasing 
to be a Hindu cannot eleot to oontinue to be 
governed by the Hindu Law, in matters of 
suooeseion. (Lord Shaw). KAMAWATI v, 
Digbijai 8INGB. 43 All. 325 = 13 L W. 1 = 

64 I 0. 559 = 48 l.A. 381 (P.O.), 

- Conversion—Effect of. 

Where a Hindu father living jointly with son 
beoomes a oonvert to Mahomadanism, he does 
not lose his right to joint family property The 
son does not beoome the sole owner. (Mr. Ameer 
Aft) KBUNNI Lal V. Govind Krisbna 
Narain, 33 All. 356 = 38 I.A. 87 = 

15 O.W N. 543 = 8 A L J 532 = 
13 0 L J. 573 = 13 Bom. L.R. 427 = 
10 M L.T. 25 = (1911) 1 M W N. 432 = 
10 1.0 477 = 21 M.LJ. 643 (P.0.) 
[Reversing 29 All. 487 = 4 A.L.J. 305 = 

27 A.W.N, lBl]. 

- Conversion—Minority and Guardian - 

ship—Minor. 

Though an undivoroed mother of a Hindu 
infant beoomes a Christian she oan still be ap¬ 
pointed the guardian of the infants if she be in 
a position to satisfy the Court that she will be 
able to oarry out the obligation of bringing up 
her ohildren in the faith of her husband, 

(Woodroffe and Richardson, JJ ) DWIJAPADA 
KARMAKAR V. MlBS. BAILEAN. 

34 1.0. 032 = 20 O.W.N. 605. 

- —Conversion — Effect. 

Conversion does not entail forfeiture of 
rights or property or right or interest in anoes- 
tral property but effeots a severance as between 
himself and the other oo-parceners. (Mookerjee 
and Beachcroft, JJ.) Kulada Prasad Pan- 

DEY V- HARIP^DA OBATTOPADHYAYA. 

40 Oal. 407 = 16 O.L.J. 311=17 I.C- 237 = 

17 O.W N. 109. 

- Conversion — Marriage—Effect of, 

Uader the Hindu Law the conversion of the 
wife to another religion does not dissolve the 
marriage tie. (Abdul Raoof, J.) Mussammat 
Nandi v, Emperor. 89 1.0.83 = 

1 Lah. 440. 


- Conversion—Apostacy—Effect. 

Conversion of a Hindu to Muhammadanism 
separates him from the oo-parosnary. (SAadi 
Lal and Jones. JJ.I GANGA 8INGH v. 
BEGAM. 37 P R 1916 = 189 P W.R. 1910 = 

33 1.0. 349 = 4 P.L.R. 1917. 


■Conversion — Muhammadanism 

ikhs. 

Sikhs are a seotion of Hindus. Any 
luhammadan oould be oonverted to Sikhism, 
irinking of eanotified water with patashas is 
efficient for conversion. The laws of the 
ikhs are more those of Hindus, modified by 
□atom. (Reid, O. J. and Rattigan. J.) 
iBALIPKUR V. FATTI. 99 P.R 1913 = 

41 P.W.R. 1913 = 18 1.0. 930 = 

100 P.L.R. 1913. 
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HINDU LAW —Conversion. 

- Conversion — Legitimacy—Sikh Jat— 

Abduction of a sweeper—Change of religion 
and marriage — Issue — Legitimacy of — Pre - 
sumption. 

Where a Sikh Jat abduoted a sweeper whose 
husband was living and married her after con¬ 
version to Mahomedaniem and had ohildren 
by ber. Held, that the ohildren were their 
legitimate children and that a strong presump¬ 
tion can be drawn that the husband of the 
sweeper had divorced ber. ( Robertson and 
Shah Din, JJ.) SHERU v. JAWAH1R 8INGH 

98 P.R. 19)2 = 13 1C. 662 = 
240 P.W.R. 1912. 

% 

- Conversion — Converts to Mahomed- 

anism—Labba\s cf Coimbatore. 

Labbais or Tamil speaking oonverts to 
Mahcmedaniem in the Coimbatore Dietriot 
adhere to the Hindu Law in matters of suc¬ 
cession and partition and have the same 
restricticns on female succession as the 
Hindus. 8 Mad. 464 ; 1 Oal. 186 ; 27 M.L.J. 
166; 15 Mad. 281; 9 M.L.T, 62. Foil. 
(Wallis, C. J. and Srinivasa Iyengar , J.) 
SriElK IBRAHIM ROWTHER v. MOHAMAD 
Ibrahim Rowther. 39 Mad. 661 = 

29 M.L.J, 763 = 30 I C. 806 = 
(1918) M.W N. 866. 

- Conversion — Effect on marriage — 

Hindu woman converted to Mahomedanism— 
Marriage with Moslem—Hindu husband alive 
— Offspring of second marriage, if legitimate. 

If a Hindu woman becomes a oonvort to 
Muhammadanism and marries a Muhammadan 
during the lifetime of the Hindu husband, the 
offspring of the second marriage is illegitimate. 
(Sadastva Iyer and Spencer, JJ 1 BUDHUASA 
Rowther v. Fatima bi. 15 M L.T. 107 = 

26 M.L J. 260 = 22 I C 697 = 
(1914) M.W N. 278. 

- Conversion—Effect. 

The conversion of some members of the joint 
Hindu family dentroye the joint Hindu family 
and though the oo-paroeners may be joint 
owners the inoident of survivorship will no 
longer subsist. ( Abdur Rahim and Sundara 
Aiyar, JJ.) KUNHICHEKKAN v. Lydia Aru- 
CANDAN. 11 M.L.T, 232 = 14 I C. 480 = 

(1912) M W N. 386. 

- Conversion—Marriage — Apostacu — 

Effect of. 

Apostaoy does not dissolve the marriage tie 
under the Hindu Law. (Lindsay, J. Q ) 

ABDUL Karim tl. ABDUL Kazik. 

28 1.0. 201 = 2 O L J. 101. 

-—Co-parcener—Alienation. 

See Hindu Law— (i) alienation. 

(2) Joint Family. 

Custom. 

See also Custom (General). 

Vol, III—63 


HINDU LAW—Custom. 

- Custom—Partition—Custom of Patni- 

bhaga— Moopu Succession. 

Among the particular olass of Nattukottai 
Ohetties living in the seven villages in th 9 
Madura Dietriot there exists a valid custom 
under which in the case of marriage of a 
seoond wife during the life of the first, the 
first wife is entitled to have some property set 
aside for her maintenance whioh would descend 
to her eon if she had one and is then oalled 
Moopu and the property of the husband is 
notionally divided—one moiety to the sons of 
the let wife and the other to the 6one of the 
2nd as per division Patnibhaga. (Lord Philli- 
mcre). Palaniappa Chetty v . alagam 
Chetty. 44 Mad. 740 = 48 I. A. 539 = 

14 L.W. 609 = (1921) M W N. 687 = 

1922 P C. 228 (P.C.). 

—j- Custom — Proof—Adoption of daugh¬ 

ter's son among Agarwala Vaishyas. 

In support of the alleged oustcm the defend¬ 
ant examined some 33 witnesses. Thirty of 
these epeke of the general custom permitting 
the adoption of a daughter's son prevailing 
among the Agarwala Vaishyas and they were 
able to cite at least 81 witnesses out of which 
20 instances were aooeptod na being inptanoes 
where adoption either of a daughter's 6on or a 
sister’s son b»d taken place. Out of these 20 
instances 11 were instances of the adoption of a 
daughter’s son. Held, the cu9tcm set up by 
the defendant was satisfactorily established. 
(Lindsay and Sulaiman, JJ.) Mt. Ballo v. 
Ramkisban. 21 a L j. 478 = 

1924 All. 49. 

—- Custom in contravention of general— 

Hindu Law—Quantum of proof , 

A custom in derogation of tho general Hindu 
Law is a matter which has to bo proved with 
more thoroughness and with greater precision 
than a ease which merely affeots the parties on 
reoord and dees not adversely affect parties who 
themselves are not present in Court, but are 
nevertheless interested by virtue of belonging 
to the same community, f Meats, C.J. and 
Piggott, J.) MT. DHOLA Kuar v MATHURA 
8in GH. 1923 All. 241. 

- Custom—Validity of. 

In a case under Hindu Law or custom Eng¬ 
lish notions of liberty and liberty of contraot 
should not be taken into consideration. 
(Chandavarkar and Hayward, JJ.) Ghela- 
BAI Gaurishankar v. Hargowan Ramji. 

36 Bom. 94=12 I G. 928 = 
18 Bom. L R. 1171. 

- Custom—Applicability of-High caste 

Hindus. 

It would be dangerous to Beek to extend 
custom by such logical processes as analogy. 
The initial presumption in the case of high 
oaste Hindus is in favour of such Hindus 
following their personal law, and the onus of 
proving any speoial or general agricultural 
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HINDU LAW—Custom. 

custom lies on the person assertiog the existen¬ 
ce of such custom. (Broadway, J.) PARS RAM 

v. Hukman Singh. 73 I C. 239. 

- Cu?t)m — Dancing girls — Inheri¬ 
tance—Males and females inherit equally. 

There is a custom in the oaste of dancing 
girls by which sons and daughters share the 
inheritance equally, contrary to ordinary 
Hindu Law. Thurston’s Castes and Tribes of 
Southern India, Vol. II, page 127, Ref. 

( Schwabe, C J. and Coleridge. J.) BERA CHAN- 
DBAMMA V. CHANDRAM NAGaNNA. 

43 M L. J 228 = (1923) M W.N 867 = 

18 L.W. 309 = 1924 Mad. 94. 

- Custom -r Validity - Partition. 

One of the tests to be applied for ascertaining 
the existence of a valid oustom is to see whe¬ 
ther the right claimed was ever contested and 
whether the person who, but for such oustom, 
would under the general law, be entitled to 
oertain property, abandoned the oontest and 
3uSerea themselves to be exoluded. thus accept¬ 
ing it consciously as having the force of law. 

16 All. 221 ; 8 Mad. 464, Foil.; 2 M. H. C.R., 

47 Ref. Where there is no proof that people 
living in a particular area voluntarily adopted 
a method of division of property which is con¬ 
trary to Hindu Law applicable to their oaste, it 
is unreasonable to reoognise the existence of 
suoh a oustom and impose it upcn all the 
persons of the caste resident in the area, whe¬ 
ther or not they have entered into epeoial 
agreements. (Qankaran Hair and Spencer, JJ.) 
ALAGU CHETTY V PALANIAPPA CHETTY. 

2 L.W. 272 = 28 1 0. 278 = (1913) M W.N. 221. 

- Custom—Partition—Alhangudi Chet- 

lies, 

There is do oustom among the Athangudi 
Chetties by whioh division was to bo efieoted 
per Stirpes aooording to the number of wives 
having sons. ( Sankaran Navr and Spencer , JJ) 
ALAGU CHETTY V. PALANIYAPPA CHETTY 
2 L.W. 272 = 28 1 0. 278 = (1913) M.W.N. 221 

-.— Custom—Duty of Court — Judge's duly. 

Though the funotion of the Court is not to 
create law but merely to interpret the statute, 
customary, and oommon laws and they oould 
not be deprived of the power of moving slowly 
with the better sense of the community whioh 
is changing its oustom. Oaste and religious , 
questions cauoot be considered in a too ration- 
able manner and if a oustom is not too irration¬ 
al or immoral and has been prevailing for a 
long time Courts should give effect to it. i Miller 
and Sadasiva Aiyir, JJ.) MARIAPPA Nadan 
v. Vaithialinga Mudaliar. 18 I C. 979 - 

(1913) M.W.N. 247. 

- Custom — Prostitution. 

Per Sadasiva Aiyar, J. — Prostitution is as 
repugnant to Hindu religion as to any other. 
(8undara Aiyar and 8adasiva Aiyar, JJ.) 
GUDDALI Reddi v. Ganapathi Gandanna. 

23 M L J 493 = 12 MLT. 467 = 
17 I.G. 422 = (1912) M W.N, H33. 


HINDU LAW— Debts—Antecedent debts. 

- Custom —Applicability of. 

A oustom at variance with the Hindu Law 
must be strictly applied and oannot be made 
the basis of any other variation from the law. 
(Stanyon, A.J.C.) SlTARAM v. LaCHMAN. 

17 1.0. 133 = 8 N.L R. 128. 

- Custom—Essentials, 

A custom must be anoient, continuous, 
definite, and reasonable. ( Stuart , A.J.C.) 
MUS4MMAT PUNNI V. CHET RAM. 

24 I.C. 640 = 1 0 L.J. 319. 

- Custom —Bairagis —Succession, rules 

of. 

Among Bairagis, succession to any property 
acquired by a member, subsequent to his 
admission into the association, is regulated 
either by special rules as to suooeesion or by 
the oustom prevailing in the asaooiation. 
(Fawcett and Raymond, J.Cs.) Ram Das v 
AJUDHIA Das 63 1 0. 683 = 14 S L.R. 137. 

Damdupat. 

See Damdupat. 

Dancing Girl. 

See Hindu law—Succession. 

Daughter. 

See HINDU LAW—LIMITED OWNER. 

Daughter's Estate. 

See Hindu Law—Daughter. 

Dayabhaga 

See Hindu Law—Texts. 

Debts. 

See also Hindu Law—( l) alienation. 

(2i Joint family. 

antecedent Debts. 

Co PARCENER. 

Discharge. 

Father. 

Immoral or Illegal. 

Liability. 

Manager. 

Necessity, 
son’s Liability. 

Trade. 

Widow. 

Debts—Antecedent Debts. 

- Debts—Antecedent debts—Meaning of 

— Invalid mortgage not a good consideration for 
later sale. 

Antecedent debt is a debt not only antece¬ 
dent to the alienation ia time bat also incurred 
wholly apart from the ownership or security 
supposed to be available by suoh pint estate* 
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HINDU LAW—Debts—Antecedent debt*. 

Invalid mortgage is not a good consideration 
for later sale, (Lord Shaw,) CHET R'M 
v. Ram Singh. 44 All 368 = 

43 M L J. 98 = 27 0 W N 130 = 

24 Born. L R 1231=4 U P.L R. P.C.) 64 = 
16 L W. 89 = (1922) M W.N. 435 = 
31H.L T. 50 (P.0.) = 49 I A. 228 = 
3 Pat L.T. 863 = L R 3 P.G 141 = 
3 P.L R. 1922 = 1922 P.C. 247. 

- Debts—Antecedent deb fs —Mortgage at 

a time when there was no son in the joint family- 

Where a person mortgaged his property be¬ 
fore tin birth of a eon and subsequently after 
the birth of suoh soa he again mortgaged it in 
order to disobarge the previous mortgage held 
that the prior mortgage oonstituted an antece¬ 
dent debt 39. A. 437 ; 44 A. 382 telerred to. 
(Daniels , J.) TlBLOK SAITHWAR v. Lalsa 
8AITHWAR. 1923 A. 488 (2). 

- Debts — Antecedent debts—Money requir¬ 
ed tor satisfying decree tor pre-emption —If one. 

A pre-emption decree merely gives an option 
of acquiring oertain property at a oertain prioe. 
The deoree holder is under no obligation to 
acquire the property unless he chooses: money 
required (or euoh a purpose is not an antece¬ 
dent dobt. Per Walsh, 3. —There must be a 
real dissociation in (act to give effeot to the 
dootrine of antecedency. (Piggott and Walsh, 
JJ.) OHATUR BHUJ V. GOBIND RaM. 

4 U.P L R. (A) 43 = 1923 All. 218. 

- Debts—Antecedent debts. 

The dootrine of antecedent debt, resting as it 
does on the theory of pious obligation, is only 
intended (or the proteotion of third parties who 
may have acquired rights in good faith in the 
family property, and if a vendee oannot invoke 
it for validating a sale effeoied in lieu of an in¬ 
valid antecedent mortgage in his own favour, it 
is still less opon to a creditor, whose mortgage 
has been deolared to be invalid to reoovor the 
dobt, represented by that mortgage, while the 
mortgager is alive, from the shares of his sons, 
who have been exempted from liability out of 
the very property, the mortgage of wbioh has 
boen deolared to be unenforoeable. The debt 
(or the payment of which this liability is 
sought to bo enforced is in no sense an antece¬ 
dent debt. It is the very debt for the repayment 
of whiob the mortgage was made ; and if the 
dootrine of pious obligation oanuot be invoked 
to support the mortgage, it oan hardly be in¬ 
voked during the father's lifetime to enforoe the 
liability of the family property other than the 
interest of the debtor for its repayment. 

( Stuart and Kanhaiya Lai , JJ.) KI8HAN 
SINOH v. OHEJJU 6INOH. 48 A. 90 = 

1923 All. 206. 

- Debts—Antecedent debts. 

Prior mortgage debts forming consideration 
of the mortgage in suit are not antecedent 
debts so A3 to bind the send, but an oral debt 
'incurred by a ooparoener of the graudfather 
which was binding on the grandfather binds 


HINDU LAW—Debts—Antecedent debts. 

the grandson as an antecedent debt. (Piggott 
and Sulaiman, JJ ) RAM RATAN MisiR v. 

Kapil Deo Singh. 1923 All. 20. 

■■ -- Debts — Antecedent debts — Mortgage — 

Necessity. 

Where the evidence shows that a mortgage 
executed by a Hiodu f»tber was in order to 
discharge oertain prior mortgagee and the prior 
mortgages had themselves been inourred for 
legal necessity, then the mortgage oan be 
enforced against the whole family property 
including the interest of the sou. The prohi¬ 
bition in Sahu Ramachandra Bhup Singh. 
39 A. 437 (P C.) does not apply to suoh a oase, 
<Rafique and Piggott, JJ.) RANJIT SINGH v. 
Ganga BAHAI. L R. 3 A. 328 = 

1922 All. 291. 

- Debts — Antecedent debts — Prior mort¬ 
gage—Discharge of—Son not born at the time — 
Rights of. 

A prior mortgage executed by a Hindu father 
is an “ antecedent debt ” to discharge wbioh he 
could alienate the family property. If the son 
wa9 not born at the date of the prior mortgage 
he oould not question the necessity for the 
same, when eeeking to set aside the alienation. 
39 A. 437 (P.C.) = 33 A. 283 Ref. (Piggott and 
Walsh, JJ.) Sura j Prasad v. Makhan Lal. 

20 A.L.J. 235 = 1922 All. 81. 

- Debts—Antecedent debts—Pro-note in 

contemplation of subseguent mortgage—Personal 
covenant by father in mortgage. 

Neither a debt contracted by a Hindu father 
on a promissory note whioh reoited that the 
money was to form part of a mortgage of 
family property to bo executed later on, nor 
money borrowed by him on a mortgage of 
family property containing a oovenant for 
personal liability, oan be deemed an antecedent 
debt inasmuch a£ tho money was not 
borrowed wholly apart from the soourity of 
family property, and irrespective of the credit 
whioh the borrower obtained by reason of tbe 
owoership of family assets. ( Mears , G.J. and 

Banerji, J.) Ram Sarup v Bharat Singh. 

64 1.0 763 = 19 A.L J 744. 

- Debts—Antecedent debts—Alter born 

son. 

A deed exeouted by a Hindu father long 
before the birth of a son, is valid and a deed 
exeouted in lieu of that deed must be consi¬ 
dered to be for an antecedent debt. (Tudball 
and Rafique, JJ.) GlRDHARI LAL v GOBIND- 
RAM. 68 1.0. 28 = 19 A.L.J. 456. 

-Debts— Antecedent debts — Father — 

Pious obligation — Grandson's liability.. 

An obligation inourred by the father of a 
Mitakabara joint family whioh would bo bind¬ 
ing upon his 6ons must have been inourred 
antecedently to the transaction in suit, and 
secondly, it must have bton incurred wholly 
apart from the ownership of tbe joint estate or 
tbe security afforded or supposod to be available 



995 


CIVIL DIGEST, 1911—1923. 


996 


HINDU LAW—Custom. 


HINDU LAW —Debts—Antecedent debts. 


custom lies on the person asserting the existen¬ 
ce of such custom. I Broadway, J.) PARS RAM 

v. Hukman Singh. 73 I C. 239. 

- Custom — Dancing girls — Inheri¬ 
tance—Males and females inherit equally. 

There is a custom in the caste of dancing 
girls by whioh sons and daughters share the 
inheritance equally, contrary to ordinary 
Hindu Lsw. Thurston’s Castes and Tribes of 
Bouthern India, Vol II, page 127, Ref, 
(Schwabe C J. and Coleridge, J.) BERA CHAN- 
DRAMMA V i n iNDRAM NAG^NNA. 

43 M.L.J 228 = (1923) M W.N 357 = 
18 L.W. 309 = 1924 Mad. 94. 

- Custom -r Validity - Partition. 

One of the tests to be applied for ascertaining 
the existence of a valid custom is to see whe¬ 
ther the right claimed was ever contested and 
whether the person who, but for such custom, 
would under the general law, be entitled to 
oertain property, abandoned the oontest and 
suffered themselves to be excluded, thus accept¬ 
ing it consciously as having the force of law. 
16 All. 221 ; 8 Mad. 464. Foil.; 2 M. H C.R., 
47 Ref. Where there is no proof that people 
living in a particular area voluntarily adopted 
a method of division of property whioh is con¬ 
trary to Hindu Law applicable to their oaste, it 
is unreasonable to recognise the existence of 
suoh a ojstom and impose it upon all the 
persons of the oaste resident in the area, whe¬ 
ther or not they have entered into speoial 
agreements. ( Sankaran flair and Spencer, JJ.) 
ALAGU CHETTY v PALANIAPPA CHETTY. 

2 L.W. 272 = 28 1 0. 278 = (19l3) M W.N. 221. 

.- Custom — Partition—Athangudi Ohel- 

ties . 

There ia do oustom among the Athangudi 
Chetties by whioh division was to bo eSeoted 
per Stirpes aooording to the number of wives 
having sons. ( Sankaran flair and Spencer, JJ) 
ALAGU CHETTY V. PALANIYAPPA CHETTY- 

2 L.W. 272 = 28 1 G. 278 =*(1915; M.W.N. 221. 


- Custom —Applicability of. 

A custom at variance with the Hindu Law 
must be strictly applied and oannot be made 
the basis of any other variation from the law. 
(Stanyon, A.J.C.) SlTARAM v. LACHMAN. 

17 I.G. 183 = 8 N.L.R, 128. 

-Custom— Essentials, 

A custom must be anoient, continuous, 
definite, and reasonable. (Stuart, A.J.C.) 
MUS AMMAT PUNNI V. CHET RAM. 

24 I.G. 610 = 1 0 L.J. 319. 

- Custom—Bair agis —Succession , rules 

of. 

Among Bairagis, suooession to any property 
acquired by a member, subsequent to his 
admission into the association, is regulated 
either by special rules as to succession or by 
the oustom prevailing in the association. 

(Fawcett and Raymond, J Cs.) RAM Das v 
AJUDHIA Das 63 1C. 683 = 14 SLR. 137. 

Daradapat. 

See DamdupaT. 

Dancing Girl. 

See Hindu Law—succession. 

Daughter. 

See Hindu Law—Limited Owner. 

Daughter’s Estate. 

See Hindu Law—Daughter. 

Dayabhaga 

See Hindu Law—Texts. 

Debts. 

See also Hindu Law—(1) alienation. 

(2i Joint family. 


- Custom—Duty of Court—Judge's duly. 

Though the function of the Court is not to 
create law but merely to interpret the etaiute, 
customary, and oommon laws and they oould 
not be deprived of the power of moving 6lowly 
with the better sense of the community whioh 
is changing its oustom. Oaste and religious 
questions oannot be considered in a too ration- 
able manner and if a oustom is not too irration¬ 
al or immoral and has been prevailing for a 
long time Oourtn should give effeot to it. \ Miller 
and Sadasiva Aiyir, JJ.) Mariappv Nadan 
v. VAITHIALINGA Mudaliar. 18 I C 979 = 

(1913) M.W.N. 247. 

- Custom — Prosixtutio>\, 

Per Sadnsifa Aiyar, J.—Prostitution is as 
repugnant to Hindu religion ae to any other. 
(Sundara Aiyar and Sadaswa Aiyar, JJ.) 
GUDDALI REDDI V. GANAPATHI GANDANNA. 

23 M L J 493 = 12 M L T. 467 = 
17 I.G. 422 = (1912) M.W.N, 1133. 


ANTECEDENT DEBTS. 

CO PARCENER. 

Discharge. 

Father. 

Immoral or Illegal. 

Liability. 

Manager, 

Necessity, 
son’s Liability. 

Trade. 

Widow. 

Debts—Antecedent Debts. 

- Debts— Antecedent debts—Meaning of 

—Invalid mortgage not a good consideration for 
later sale. 

Antecedent debt is a debt not only antece¬ 
dent to the alieaation ia time but also incurred 
wholly apart from the owaer3hip or security 
supposed to be available by suoh joial estate. 
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HINDU LAW—Debts—Antecedent debts. 

Invalid mortgage is not a good consideration 
for later sale, (Lord Shaw,) CHET R\M 
v. Ram SINGH- 41 All 363 = 

43 M L J. 98=27 0 W N 130 = 
24 Born. L R. 1231 = 4 U P.L R. P.C.) 64 = 
16 L W. 89 = (1922) M W.N. 435 = 
31M.L T. 80 (P.0.) = 49 I A. 228 = 
3 Pat L.T 363 = L R 3 P.C 141 = 
3 P.L R. 1922 = 1922 P.C. 247. 

- Debts—Antecedent debts—Mortgage at 

a time when there was no son in the joint family • 

Where a person mortgaged his property be¬ 
fore th') birth of a eon and subsequently after 
the birth of suoh son he again mortgaged it in 
order to diaoharge the previous mortgage held 
that the prior mortgage constituted an antece¬ 
dent debt 39. A. 437 \ 44 A. 332 referred to. 
(Daniels, J.) TIBLOK 8AITHWAR v. LalSa 
8AITBWAB. 1923 A. 488 (2). 

- Debts — Antecedent debts—Money requir¬ 
ed tor satisfying decree tor pre-emption —If one, 

A pre-emption decree merely gives an option 
of aoquiring certain property at a oertain pcioe. 
The deoreo holder is under no obligation to 
acquire the property unless he chooses: money 
required lor euoh a purpose is not an antece¬ 
dent debt. Per Walsh, J.—There must be a 
real dissooiation in (aot to give eSsot to the 
doctrine of anteoedenoy. [Piggott and Walsh, 
JJ.) OHATUR bhuj V. GOBIND Ram. 

4 U.P L.R, (A) 43 = 1923 All. 218. 

- Debts—Antecedent debts. 

The doctrine of antecedent debt, resting as it 
'does on the theory of pious obligation, is only 
intended for the protection of third parties who 
may have acquired rights in good faith in the 
family property, and if a vendee oannot invoke 
it for validating a sale effected in lieu of an in¬ 
valid antecedent mortgage in his own favour, it 
is still leas open to a creditor, whose mortgage 
has been declared to be invalid to rooovor the 
debt, represented by that mortgage, while the 
mortgager is alive, from the shares of his sons, 
who have been exempted from liability out of 
the very property, the mortgage of which has 
ooen declared to be unenforceable. The debt 
for (he payment of whioh this liability is 
sought to bo enforced is in no sense an antece¬ 
dent debt. It is the very debt for the repayment 
of which the mortgage was made ; and if the 
doctrine of pious obligation oanuot be invoked 
to support the mortgage, it oan hardly be iu- 
voked during the father’s lifetime to enforoe the 
liability of the family property other than the 
interest of the debtor for its repayment. 

( Stuart and Kanhaiya Lai, JJ.) Kishan 
Singh v, Chejju Singh. 43 a. 90 = 

1923 All. 206 

- Debts—Antecedent debts. 

Prior mortgage debts forming oonsideration 
of the mortgage in suit are not antecedent 
debts so as to bind the eons, but un oral debt 
'incurred by a oo-paroaner of tbo graudfether 
whioh was binding on the grandfather binds 
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the grandson as an antecedent debt. ( Piggott 
and Sulaiman, JJ ) Ram RATAN Misir v. 
Kapil Deo Singh. 1923 Ail. 20. 

—- Debts — Antecedent debts — Mortgage- 

Necessity. 

Where the evidenoe shows that a mortgage 
executed by a Hindu f»ther was in order to 
disoharge oertain prior mortgages and the prior 
mortgages had themselves been inourred for 
legal necessity, then the mortgage oan be 
enforced against the whole family property 
including the interest of the sou. The prohi¬ 
bition in Baku Ramachandra Bhup Singh. 
39 A. 437 (P.C.) does not apply to suoh a oase. 
I Rafique and Piggott, JJ.) RANJIT SINGH v. 
Ganga 8AHAI. L R 3 A. 328 = 

1922 Atl. 291. 

- Debts — Antecedent debts—Prior mort¬ 
gage—Discharge of—Son not born at the time — 
Rights of. 

A prior mortgage executed by a Hindu father 
is an “ antecedent debt ” to discharge wbioh he 
oould alienate the family property. If the son 
was not born at the date of the prior mortgage 
he could not question the necessity for the 
same, when seeking to set aside the alienation. 
39 A. 437 (P.C.) = 33 A. 283 Ref. (Piggott and 
Walsh, JJ.) Sura j Prasad v. Makhan l*l. 

20 A.L.J. 233 = 1922 All. 51. 

- Debts—Antecedent debts—Pro note in 

contemplation of subsequent mortgage—Personal 
covenant by lather in mortgage. 

Neither a debt contracted by a Hindu father 
on a promissory note whioh recited (hat the 
money was to form part of a mortgage of 
family property to be oxeouted later on. nor 
money borrowed by him on a mortgage of 
family property containing a oovenant for 
personal liability, oan be deemed an antecedent 
debt inasmuch \s the money was not 
borrowed wholly apart from the soourity of 
family property, and irrespective of the credit 
whioh the borrower obtained by reason of tbe 
ownership of family assets. ( Mears, O.J. and 
Bmerji, J.) Ram Sarup v Bharat Singh. 

64 1.0. 763 = 19 A.L J 744. 

- Debts—Antecedent debts—Alter born 

son. 

A deed orooutod by a Hindu father long 
before the birth of a son, ia valid and a deed 
exeouted in lieu of that deed must be consi¬ 
dered to be for an antecedent debt. (Tudball 
and Rafique, JJ.) GlRDHARI Lal v GOBIND- 
RAM. 68 I.O. 25 = 19 A.L.J. 496. 

- Debts— Antecedent debts — Father — 

Pious obligation — Grandson's liability.. 

Ad obligation incurred by the father of a 
Miiakobara joint family whioh would bo bind¬ 
ing upon his sons must have been incurred 
antecedently to tbe transaction in suit, and 
secondly, it must have been inourrod wholly 
apart from the ownership of the joint estate or 
tbo security afforded or supposed to be available 
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by such joint estate. If a Hindu father borrows 
money on the security of the joiot estate and 
there is nothing to show that the money was 
advanced to him on personal oredit, the debt is 
not an antecedent debt binding on the sons. 
The dootrine of pious obligation comes into 
operation only against the sons, or in case of 
their death, against the grandsons. The doo¬ 
trine is based on spiritual considerations apart 
from the ownership of the property. Held, 
( 1 ) that a prior mortgage by the'father did not 
constitute an antecedent debt within the deci¬ 
sion in 39 All. 437. (P C.) ; and (2) that there 
was no pious obligation on the grandsons in 
the lifetime of their respective fathers to pay 
08 the debts of their grandfather. ( Rafique 
and Lindsay, JJ.) Ram SINGH v. Chetram. 

41 All. 829 = 17 A.L J. 70B = 
31 I.C 119 = 1 U.P.L R. (H C.) 32. 

- Debts—Antecedent debts—What are. 

"Antecedent debts" means obligations in¬ 
curred irrespective of the ownership of the 
estate and ap*rt from the seourity aSorded by 
it (t. e ) personal debts of the father for his 
own purposes. 39 All. 437 (P C.), Rel. iTudball 
and Rafique , JJ ) BRIJ NARAIN RAI v. 
Mangal Prasad. 41 All. 233 = 

17 A.L J. 249 = 30 I C. 101 = 
1 U P L.R. (H.C.) 49. 

- Debts—Antecedent debts — Brothers- 

Previous obligation. 

In a joiot family an antecedent debt in¬ 
curred by a brother who is the Manager of the 
family is cot binding on other brothers unless 
it be for legal necessity. There is no pious 
duty imposed on brothers and nephews to pay 
of! debt 3 of brothers and uooles. ( Tudball. J.) 
NIRBAHAY LALU. KaLLAN. 49 1 0 946. 

__ Debts— Antecedent debts — Immoral — 

Liability of son. 

Anteoodent debts tainted with immorality 
would not make the son liable in respect of a 
mortgage exeouted for the discharge of such 
debts. "A mortgage exeouted in lieu of a 
money deoree obtained against the father in 
respect of sums not accounted for by him, is 
enforceable as an antecedent debt binding on 
the sons and grandsons of the mortgagor. 

( Banerji and Piggott, JJ.) NlDDHA Lal v. 
Collector of Bulandbshar. 

33 1.0. 209 = 14 A L J. 610. 

- Debts—AnUcedent debts— Mortgage — 

Son’s liability . 

Monoy paid at the time of the registration of 
a mortgage exeouted by a Hindu father is not 
an antecedent debt for whioh the son’s shares 
will be liable. ( Richards, C.J. and Piggott, J.) 
Kunnumal u. Tara Chand. 29 1 0.152. 

- Debts — Antecedent debts — Son’s lia¬ 
bility. 

A mortgage by father to seoure purohase- 
money of property which he had successfully 
bid for at an auction sale is an antecedent debt 
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and as suob the 6ons were bound to pay it. 
(Ryves and Piggott, JJ.) KAFILDEO v. THA- 
KUR Prasad. 36 All. 17 = 21 I.G. 868 = 

11 A.L.J. 961. 

-- - Debts — Antecedent debts—What are — 

Alienation \n respect of—Propriety of. 

The object of the alienation by way of mort' 
gagee having been to pay off the antecedent 
debts incurred by the father prior to the mort* 
gage, the whole debt was antecedent under 
Hindu Law, though the original debt was due 
to the mortgagee himself. There is nothing 
in the judgment in I.L.R. 39 All. 437 (P.C.), 
which supports the contention that the antece¬ 
dent debt must not be due to the alieoee. If 
the money is borrowed on the security of a 
mortgage to pay c8 the antecedent debts it 
would be an alienation in respeot of the 
antecedent debts. (Shah and Hayward, JJ.) 
PANDURANG V. BHAGWANDAS- 

44 Bom. 341 = 33 I.C. 544 = 
22 Bom. L R. 120. 

——- Debts—Antecedent debts. 

The seourity bond exeouted by a father 
under the Mitakshara law for the purpose of 
obtaining a stay of the execution of a money 
decree passed against him creates a oharge on 
the family property to discharge an antecedent 
debt not tainted with immorality and is en¬ 
forceable against his suooessors. (Richardson 
and Huda, JJ ) MUKTI PRAKA8H NANDE v. 
Iswari DEI DEBI. 67 1 0.858 = 

24 C.W.N. 938. 

- Debts—Antecedent debts contracted on 

the security of family property. 

A Hindu father has power to alienate the 
joiDt family property for an antecedent debt 
where such antecedent debt has been oontraoted 
on the seourity of the family property. This 
rule is not afieoted in any way whatever by tha 
observation of the Privy Counoil in 39 All. 437. 
4-2 Mad. 711, F.B., Foil. [Moti Sagar, J.) 

DALJIT 8INGB V. HARI CHAND 

1923 Lah. 669. 

- Debts—Antecedent debts. 

An antecedent debt is one whioh was incur¬ 
red only prior to the seourity sought to be 
enforoed but must be quite independent of it. 
(Abdul Raoot and Harrison, J J, ) LF.JK 9HAH 
v. DINA NATH. 63 I.C. 819. 

- Debts—Atitecedent debts— Promissory 

note — Deposit of title deeds—Personal covenant 
— Liability of ancestral property lor debts of 
father. 

Where moneys are advanced to a Hindu 
father and a pro note ie taken for the amounts 
advanoed and subsequently the title-deeds of 
properties are deposited as collateral security, 
in a suit by the creditor to enforce the debt, 
held, that the promissory note debt remained 
a simple money debt, though subsequently 
secured by a deposit of title-deeds, and that 
being dissociated in fact from the mortgage, it- 
constituted an antecedent debt for which the 
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whele o( the family properties were liable 
inoludiog the shares of the sons. Per Spencer, 
J : — Tne personal covenant oontainea in an 
earlier mortgage and subsisting at the time of 
a later mortgage oannot constitute an ‘‘anteoe- 
dent debt ” in a legal sense. A personal 
oovenant given by a father at the time of 
entering into a mortgage does not constitute 
an antecedent debt. 39 A. 437; 44 A 368, Rel.; 
• 60 I.O. 177, dies. Per Devadoss, J.:—A personal 
oovenant in a prior mortgage oan be an anteoe 
dent debt in respect of a subsequent mortgage 
of the same properties. 39 A. 437 ; 44 A, 368; 
21 G.WN. 957, Ref. (Spencer and Devadoss, 
JJ.) VADAMALAI PILLAI V. 8UBRAMANIA 

Ohettiar. (19231 M.W.N. 87 (2) = 

16 L W. 936 = 1923 Had. 262. 

- Debts—Antecedents debts—Prior mort¬ 
gage debt. 

An independent debt, not immoral or illegal, 
oontraoted by a Hindu father, on the eeourity 
of the joint estate antecedent to the mortgage 
debt sued on, oan be treated as an antecedent 
debt so as to support the charge on the eon's 
shares also to the extent of the sums secured 
on the prior mortgage. The well settled rule 
of law in the Madras Presidency that a Hindu 
father has power to alienate the joint family 
properties for an antecedent debt where suoh 
antecedent debt has been oontraoted on the 
security of the family property is not effected 
by the deoiaion in 39 All. 437 (P. O.). 35 M. 
L.J. 382, Overruled. (Wallis, C.J., Oldfield, 
Sadasiva Aiyar, Coutts-Trotter and Seshagtri 
Aiyar, JJ.) ARUMUGAN CBETTY v. MUTHU 
Xoundan, 42 Mad. 711»37 M L.J. 166 = 

9 L W. 966=3(1919) M.W.N. 409° 
92 1.0. 928 = 26 M.L.T 96 (F B.) 

- Debts—Antecedent debts—Prior mort¬ 
gage. 

An alienation by the father of a Hindu joint 
family is binding on the eons under two 
oiroumstanoes ( 1 ) where the alienation is for 
.purposes of family necessity, ( 2 ) where it is for 
discharging an antecedent debt inourred by the 
•father. The expression ‘antecedent debts' 
applies only to debts inourred antecedently on 
the father’s sole responsibility and wholly 
apart from the ownership of joint testator the 
eeourity afforded or supposed to be available by 
suoh joint estate. A prior mortgage whioh has 
not been proved to have been oreated to dis¬ 
charge a debt antecedent to it oannot be treated 
as an antecedent debt for the purpose of 
binding the sons ’ interest in oo-paroenary 
property in a subsequent mortgage. t8pencer 
and Krishnan, JJ.) BADAGABA JOGI Naidu 
u. Bendalum Papiah Naidu. 48 I 0. 289 = 

38 M.L.J. 382. 

[This Is no longer law in Madras 
Bee 82 l.C. 928 = 42 Mad 711 (F.B.)] 

- Debts — Antecedent debts — Future 

-liability. 

Debts to Arise in future through failure of 
-'Consideration are not antecedent debts due at 
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* 

time of sale for the purpose of validating the 
sale. (Sadasiva Iyer and Spencer, JJ.) 

Subbaiya Mudaliar v Thulasi Muda- 
DALIAR. 14 M.L T. 85>7 = 1 L W. 63 = 

22 l.C. 44 =»(1914) M.W N. 16. 

- Debts—Antecedent debts—Mortgage in¬ 
curred previously . 

It is settled law that a mortgage exeouted by 
a father is not an antecedent debt 6inoe it is 
not inourred by the father independently of the 
eeourity of the joint family property. 39 A. 
437, Foil. ( Prideaux, A.J.C.) PURNIA v. 

SONIA. 1923 Nag. 23. 

---Debfs — Antecedent debts — Mortgage 

debt if can be so regarded — Son's liability. 

Under the Hindu Law a mortgage debt con¬ 
tracted by the father on the security of the 
family properties is not an antecedent debt for 
whioh the son would be liable. 39 A. 437 ; 41 
A. 235 ; 41 A. 529 ; 5 P.L.J. 120 ; 15 N.L.R. 
88 *, 16 N.L.R. 64, Rel. (Prideaux, A-J.C.) 
BALOO v. GODAWARI BAI. 5 N L J 238 = 

1922 Nag. 136. 

- Debts—Antecedent debts—Liability lor 

— After-born sons. • 

Where a mortgage of family property execut¬ 
ed by a Hindu father before the birth of any 
son is renewed by another mortgage after the 
birth of a son, the latter mortgage is binding 
as an antecedent debt on tho son’s share of the 
family property. ( Batten and Kotwal, A.J.Cs.) 
SHEO NARAIN v. NaTHU. 8 N L J. 114 = 

1922 Nag. 1. 

- Debts — Antecedent debts — What is — 

Test. 

To make a debt,whioh is in faot antecedent in 
point of time,not antecedent in the sense of the 
ruliDg in 8ahu Ram’s oaee. 39 A. 437 (P.C.), it 
must be found that there was an understanding 
between the oreditor and the debtor at the time 
of tbe loan that it will be seoured later by a 
mortgage of tho joint estate. The true test is 
whether the payment of tbe advance and the 
transfer Beouring its payment are a single 
transaction. 9 N.L.R, 74 ; 14 N.L.R. 41, Ref. 
(Kotwal and Prideaux, A.J.C.) Pandurang 
v. KESHORAO. 64 I.O. 718. 

- Debts—Antecedent debts — Alienation 

by lather —Son’s liability. 

Even during tbe father’s lifetime an aliena¬ 
tion for bis antecedent debts binds tbe shares 
of his sons in the co-paroenary property. 
Alienation includes a mortgage as well as a 
sale. 39 All. 437, Appl. (Miltra and Prideaux, 
A.J.Cs.) RATANCBAND V. SHEO CHARAN. 

81 l.C. 28 = 18 N.L R 88. 

- Debts—Antecedent debts—Mortgage. 

A prior mortgage over joint family property 
oreated by a Hindu father oannot be treated as 
an antecedent debt for the purpose of binding 
tbe sons’ interest in the oo parcenary property 
by an alienation. (Mittra, A.J.O.) DlLESH- 

ram Brahman v. nohar Singh. 


48 1.0. 198. 
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- Debts—Antecedent debts—Enforceable 

against the son during father's lifetime — 
Immoral or illegal purposes—Onus. 

Tbe pious obligation of a Mitaksbara eon to 
pay his father’s debts is not during his father's 
lifetime, a ground for giving effect as against 
the son, to a mortgage of ancestral Joint family 
property executed by the lather to secure a 
debt which is neither antecedent nor justified 
by legal necessity. A loan made to the father 
on the occasion of suoh a mortgage is not an 
“ antecedent ” debt and if the loan is not 
justified by the legal necessity tbe mortgage is 
to that extent inoperative as against the sou’s 
share 39 All. 437, P.C. and 9 NL.R. 74, Ret. 
If in a suit to enforce such a mortgage the son 
is impleaded as a party he can show that any 
antecedent debt forming part of the considera¬ 
tion is tainted with immorality ; but it is not 
incumbent on him to go further and prove 
that when the debt was oontraoled, the creditor 
was aware or might have been aware of the 
immoral purpose for which the money was 
taken. 28 All. 508, Foil. [Drake Brockman, 
j.C ) Dilli Singh v. Bina. 44 1.0.506 = 

14N.L.R. 41. 

- Debts—Antecedent debts—Test of. 

The true test seems to be whether the pay- 
ment and the transfer are in reality a siDgle 
transaction or not. Religious duty of son to 
pay rfi debt must be distinguished from liabi¬ 
lity of son to respeot an alienation by the 
father. {Drake-Brockman, J O.) HlRA RAU 
v. UDBI RaU. 19 I.O. 861 = 9 N L.R. 74. 

_ Debts—Antecedent debts — Mortgage. 

The definition of an antecedent debt as one 
‘ * incurred irrespective of the credit obtainable 
from joint family property " is to be regarded 
as one to bo construed in the light of the 
particular facts before a Court and as not ex¬ 
cluding from the category of antecedent debt 
money borrowed on a hypothecation bond 
ninoe tbe personal liability of debts so secured 
continues to exiot independently of the bypo- 
the cation. A usufructuary mortgagor is not 
as such personally liable to pay the loaD. It 
is open to tbe alienee to invoke the antece¬ 
dency of the father’s debts to support an 
alienation as against tbe sod even during the 
father’s life-time. 39 A. 437 ; 23 O.C, 211, 
Ref. (Ashworth, J.C.) JAMNA Prasad u. 
BALBHADDAR. 29 O 0. 388 = 9 O L J. 601- 

1923 Oudh 147. 

_ Debts— Antecedent debts— Alienation 

bp father — Pro-notes. 

Where a mortgage was taken by tbe creditor 
in lieu of pro notes executed by the father. 
Held, the effeot of the novation of the oontrao6 
was praotically to render the earlier bonds 
unenforceable. The consideration of the 
mortgage is therefore a good consideration 
binding on tbe eons who were charged UDder 
the Hindu Law with the responsibility of pay¬ 
ing the debts due by their father who died 
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duriug tbe pendenoy of the suit on the mort¬ 
gage. (Kanhaiya Lai, J.C,) RAM SINGH v. 
MT. RAGHUBANSA. 26 O.C. 201 = 

9 O. & A.L.R. 29 = 1928 Oudh 3. 


- Debts — Antecedent debts — Personal 

liability under mortgage—Alienation by father. 

To justify an alienation of joint family pro¬ 
perty by a father on the ground of antecedent 
debt, there must be not only antecedency in 
time but also true dissooiation in faot. In the 
absenoe of proof of such a debt, the eons are 
not precluded from impeaching tbe alienation. 
The personal liability of a Hindu father exe¬ 
cuting a usufruotuory mortgage, in oase of 
dispossession of tbe mortgagee, does not con¬ 
stitute debt which oan be treated as 
antecedent. 39 A.437 ; 31 A. 176 ; 21 O.C- 200 ; 
23 O.C. 204. Ref. [Daniels, J O.) MUS- 
SAMMAT MANZURAN BlBI t). JANKI PRASAD. 

9 O.L.J. 38= 1922 Oudh 90. 


--Debts —Antecedent debts — Essentials. 

An antecedent debt must not only bo prior in 
time but must be quite separate from tbe mort¬ 
gage in question. If a person borrows money 
on a mortgage, a little more than a fortnight 
after a prior mortgage, there is no separation 
so as to render the latter an antecedent debt. 
(Daniels, A.J.C.) UMRAO SINGH V. GAYA 
PraSAD. 60 I.c. 647 = 23 0.0. 374, 

- Debts - Antecedent debts - Pious obliga¬ 
tion of the sons —Divided sons—Liability of. 

Where an earlier bond oarried a personal 
liability to repay the amount borrowed and the 
amount seoured by a subsequent deed wasi ore- 
dited towards the payment of earlier deed, held ( 
since the entire amount of the earlier deed was 
borrowed to repay money debts not seoured by 
joint family property was an antecedent debt. 
The question of antecedent debts becomee 
material only when legal necessity cannot be 
established. The pious obligation of a son or a 
grandson to pay off his ancestral debts does not 
depend on whether the two wore joint or separate 
in estate because the dootrine is found on reli¬ 
gious considerations to wbioh the question of 
separation is entirely irrelevant. Where the 
debt is one whioh the father himself was under 
a pious obligation to pay, a subsequent debt 
incurred to pay that debt is an antecedent debt 
bindiDg on his 6ons in turn. (Daniels and 
Wazir Bassan, A.J.Cs.) RAM SaRAN v. 
MATsiaAr. SiNOH. B0 10. 219 = 28 O.C. 327. 


- Debts— Antecedent debts — Mortgage 

ebt in absence of personal obligation. 

A mortgage debt is not as such an antecedent 
ebt unless coupled with a personal obligation 

o pay the debt. (Daniels and Wazir Basaxn , 
i j rjg ) ram Dei v. Sura j Baksha. 

' J 23 O 0. 204 = 7 O.L J. 909 = 

an I n D.P.L.R. (J.C.) 166. 


_ Debts — Antecedent debts —Arrange¬ 
ments to pay off decree—Legal necessity. 

A Hindu saved his family estate by a mort¬ 
gage from an execution sale topay of! the- 
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amount of a deoree. Beld, the arrangement 
was lor the benefit ol the lamily and amounted 
to antecedent debt. A sou would be uuder a 
pious obligation to satisfy the mortgage. 

( Kanhaiya Lal, A.J.C.) Harihar l)AT v. 
Mathura Prasad. 7 0 L J. 487 = 

57 1.0. 399 = 2 U.P.L.R. (J.C.) 143. 

- Debts—Antecedent debts—What are. 

Joint family property may be sold or oharged 
by father to disoharge an antecedent debt; i.e., 
a debt incurred not only prior to tho date ol the 
eale or charge but incurred wholly apart from 
the ownership of the joint estate or the seourity 
afforded or supposed to be afforded by it. Alter 
joint family property is thus sold or mort¬ 
gaged, no question as to whether the antecedent 
debt was iuourred for legal necessity or other 
purposes binding upon the sons or whether the 
transaction entered into by the father is enfor¬ 
ceable against the sous dmiog his lifetime arises, 
39 All. 437, (P.G.) Ref. ( Lindsay . J.O ) PUDAI 
Ram V. Baijnath Lad. -23 0 0.254 = 

35 I C. 745 = 7 O.L J.273. 

■ — Debts—Antecedent debts—What are. 

A debt which is not entirely disconnected 
with the subsequent debt, is not an antecedent 
debt merely beoaue it is only prooedont to such 
subsequent debt. ( Ashworth , A.J.O ) Ram 
NARAIN v. LALTA PRASAD. 53 I C. 664 = 

6 O L.J 504 

- Debts — Antecedent debts — Mortgage — 

Liability of sons. 

A debt could not be regarded antecedent so 
a 9 to bind the sons as such, unless it had been 
inourred irrespective of the credit obtainable 
from the joint family proporty. As it had not 
been shown that the debts, for the payment of 
whioh.the money was borrowed by tho father 
had been so inourred, the sons of the mortgagor 
were not liable to pay the mortgage debt. 
(Lyle and Ashworth, A J.Cs ) CH4NDIKA 
BAKH8H 8INQH V WIDOW OF J A G A N 8INGH. 

32 I C. 419 = 6 O.L J 331. 

- —Debts — Antecedent debts —Test of — 

Prior and subsequent creditors need not be 
different—Mortgage debt . 

To constitute an antecedent debt binding on 
the sons, the prior and the subsequent creditor 
may not neoeasarily be different persons nor the 
lather dead at the lime the subsequent creditor 
claims his debt inourred by the father to satisfy 
the prior debt. But suoh debt must not have 
been secured by a mortgage of the joint family 
property and that the prior and the subsequent 
dobta should not be oontemporaneons in faot. 
39 All. 437 J 21 O.C. 200. Rel. (Lyle and 
Ashworth, A J.Cs.). Muhammad BaQar A LI 
Khan v. Hazari. 82 i.o. 108 = 

6 O.L J. 297. 

- Debts—Antecedent debts—Mortgage. 

Where there is a personal debt enforceable 
apart from the prior mortgage, it is an antece¬ 
dent debt as to support an alienation to 
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discharge the mortgage, • ( Daniels, and Lyle' 
A.J.Cs.) Guru bahai v. Girdhari Lal. 

22 O 0. 81 = 1 U P.L.R. (J.O.) 84 = 
52 1.0. 73 = 6 O L.J. 411. 

- Debts—Antecedent debts —Mortgage. 

A mortgage of family property to pay aa 
antecedent mortgage is not justified unless the 
antecedent mortgage itself is justified A prior 
mortgage debt oannot be an antecedent debt (or 
it was not inourred apart from the seourity of 
the property. 39 All. 437. (P C.) Ref. (Kan- 
haiya Lal, A J.C.) Kesho DUTT v. RAM 8 UN- 
DAR, 22 O.C, 25 = 6 O L J. 244 = 

30 I.C. 880 = 1 U.P.L.R. (J.C.) 86. 

- Debts —Antecedent debis — ^Ifienafion 

by father. 

Alienation by father for eo oalled antecedent 
debts is not valid if the transferee was the ori¬ 
ginal creditor and could not prove necessity for 
the prior debts. ( Kanhaiya Lal, A.J.C.) 

Harpal Singh v. harahh Bahadur 
Singh. 22 O.C 16 = 50 1 0 795 = 

1 U.P.L.R. (J.O.) 82. 

- Debts—Antecedent debts—Mortgage — 

Personal covenant in simple mortgage—Son’s 
liability, 

.Tbe personal obligation to repay, compromised 
in a simple mortgage may amount to an ante¬ 
cedent debt whioh the sons may be bound to 
disoharge if the debt w is not iuourred for 
illegal or immoral purposes. 39 All. 437, Poll. 
(Kanhaiya Lal and Daniels, A J.Cs ) RAMAN 
Lal u. Ram Gopal. 2iOC. 200 = 

47 I.C. 987 = 3 O L J. 629. 

- Debts — Antecedent debis —Barred debt. 

Barred debts are not “antecedent debts” 
19 Bom. L. R. 69, Ref. A surety debt is bind¬ 
ing on the sons. ( Stuart , J.O ) DEO NARA- 
YAN SINGH v. Lal Hari IIar SAREIN 
SINGH. 38 1 0.821 = 20 0 0 1. 

- Debts—Antecedent debts—Meaning. 

Money taken by a Hindu father at the time 
of the alienation of the ancestral property or 
as part and paroel of the transaction is Dot an 
antecedent debt. 29 Mad. 200 ; 21 All- 176 ; 14 
O.C. 299, Ref. (Stuart and Kanhaiyo. Lal , 
A.J.Cs.) BaKTAWAR SINGH V, Ram SINGH. 

86 I.C. 41 = 3 O.L.J. 289. 

--- Debts—Antecedent-debts— Question of 

— When arises. 

Tho defeooe of antecedent debt arises only 
whan the eons are impeaohmg the alienation 
made by thoir father and does not arise when 
one brother is challenging tho alienation of 
another brother. ( Lindsay, A.J O.) BlNDA 

Pra 8 ad v. Gaya Prasad Singh. 

13 I.C. 847. 

- Debts—Antecedent dedfs — Mortgage 

debts. 

The dootrine of anteoedenoy applies where 
the debt is one inourred in subatanoe and 
reality antecedently to the mortgage whether 
or not the debt so inourred was seoured by a 
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HINDU LAW—Debt3 — Antecedent debt 9 . 

oharge on the family pcoperty. Where the 
deb - , is oae lacurred by the heads of all the 
brioches of a jjiut Hindu family the whole 
fam ly property oaa be made liable including 
the ioterestg of all the gong aod grandsons. 6 
Pat. L J. 536 ; 42 M 713 foil. ( Miller, C.J. and 
Bucknill, J.) Habi Prasad Singh u. 8ou- 
rendra Mohan sinha. 3 P.L T. 709 = 

1922 P. 430. 

Debts — Antecedent debts — Doctrine 
where applies. 

Per Bucknill, J.—The doctrine of antece¬ 
dent debts applies only when the relationship 
of father and son exists. (Dis and Buck- 
mil, J J.) KiLIKA Nand V. 8HIVA Nandan. 

63 I.G. 623. 

” Debts—Antecedent debts—Mortgage by 
lather. 

Per Curiem (Dawson Miller, C J. diss )— A 
prior mortgage by father may also be an 
antecedent deot, so as to be a valid considera¬ 
tion for a subsequent sale or mortgage, if it is 
not only prior in time but also independent of 
and UQoonoeoted with the subsequent mort¬ 
gage or sale aod if the debt wa9 not contracted 
for immoral or illegal purposes. ( Miller, C.J., 
Jwala Prasad Das, Adami and Bucknill, JJ.) 

Mathura Misba v Rajkumar Misba. 

2 P.L T. 407 = 62 I.C 132 = 
1921 Pat. 249 (F.B.) 

- Debt j — Antecedent debts— Secured and 

unsecured. 

Per J wala Praiad, J. — No distinction such 
as seoured anl unsecured antecedent debts can 
be made. It a real antecedent mortgage inde¬ 
pendent of and unconnected with a subsequent 
mortgage ig proved, there is no reason why the 
lamilv property oannot be validly mortgaged 
subsequently for suoh a debt just as in the case 
of a personal debt. (Jwala Prasad and Ross. 
JJ.) MlOHU MlSSIR v. Babhadra PRASTI. 

62 1.0. 116 =2 P L.T, 147. 

■ — - Debts—Antecedent debt — Wha $ 

To ooQscitute an antecedent debt, toe deft, 
must have firstly been to discharge an obliga¬ 
tion antecedently inourred, and, seoondly, the 
obligation antecedently incurred must have 
been Inourred wholly aoart from the ownership 
of the joint estate. ( Miller , C.J. and Mullick, 
J,) Bankhandi Rai V. Kishorimondal. 

2 P.L T. 17=6 P.L.J. 72 = 61 1.0. 102 = 

1921 Pat. 113. 

- Dibts — Antecedent debts—Wha Ware — 

Son's liability, 

A Mitakshara father as the manager of the 
joint family has got the power to alienate the 
joint family properties for family necessity or 
payment of antecedent debts. This is an excep¬ 
tion to the general rale that no oo-paroener of 
the Mitakshara joint family, without the 
consent of the other oo-paroeners, can sell or 
mortgage each properties. An antecedent debt 
■8 neither a debt which is prior in time to the 


HINDU LAW—-Debts—Co-parcener. 

father’s seourity but not quite independent of 
it, nor a debt prior in time to the suit in which 
it was sought to be enforoed, but a debt whioh 
is not only prior in tims but inourred com¬ 
pletely apart from the seourity whioh is pought 
to be enforoed, (Coutts and Sultan Ahmad , JJ.) 
3UKDEO JHA V. JHAPAT KAMAT, 

9 P.L.J, 120 = 1920 Pat. 67 = 
1 P.L T. 49 = 84 I.C. 946 = 
2U.PLR P. 39. 

Debts—Coparcener. 

- ‘Debts—Co parceners—Liability of. 

A debt inourred by the manager of the family 
for purohase of a house, whioh is purchased 
with the oonsent of all the adult co-parceners, 
is binding on the family. <Richardson and 
Banerjee. JJ.) Fitambar Lal v. 8ital. 

23 I.C 263 = 12 A L J. 641, 

- Debts—Co-parcener — Liability of — 

Joint family. 

When a debt is contracted by one member of 
an admittedly joint Hindu family the creditor 
must show that the debt was raised for joint 
family purposes ; the presumption would be 
the other way. 45 P.R. 1999 ; 69 P.R. 1893; 
34 Bom. 72. Ref. ; 34 All. 135, Not Foil. 

( Johnstone, C.J.) BRIJ Lal v. Jaishi RaM. 

172 P.L.R. 1913 = 30 I.C. 900 = 

108 P.W.R 1915. 

- Debts — Co parcener — Debt by one 

member—When binding on others. 

A debt by a member of a family (though not 
the manager) which is inourred on behalf of the 
family is binding on all the members. The 
borrowing member will be deemed to be the 
agent of the manager. It is a case of a 
oombined application of the Hindu Law and 
the law of agency and involves no unjustifiable 
extension of either. (Old he Id and Ramesam, JJ.) 
OHILISETTI VENKATAKRISHNAIAH V ATA- 
YAM SUBBIAH 14 L W 320 = 41 M L.J. SOl- 

eS I.C. 462 = 11921) M W N. 830. 

- Debts —Co-parcener—Decree against — 

Liability of properly. 

If a money deoree ie passed against a 
member of a joint Hindu family, the family 
property is liable to the extent of the share of 
that member, provided that interest was 
attached in execution of the decree during the 
lifetime of the judgmont-deotor. (Batten, 
A.J.C) JAGRITDAS V BHAGISAO. 

28 I.C. 362 = 11 N.L R. 43. 

——Debts —Co-parcener—Liability of. 

Members who have ratified and adopted debt 
so as to warrant tbeir being treated as oontrac- 
tory parties are personally liable. 22 Mad. 166, 
Ret. (Atkinson J.) SITABAM SONAR v. Raj 
Kumab NONIA. 38 I 0. 691. 

- Debts—Co-parceners—Liability of. 

The onus is on oreditor to make enquiries as 
to necessity for the loan and to show that he 
made suoh enquiries if he wants to make all 
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HINDU LAW—Debta — Discharge, 

tho members of the joint family liable for a 
debt. (Chapman and Atkinson, JJ.) MANDIL 
Dab v. Megh NArain. 1 P.L J. 39 = 

34 I C. 742 = 3 P.L.W. 45. 

Debta—Discharge. 

- Debts —Discharge, 

Where debts due to family are sometimes 
paid to the father and sometimes to the 
son, payment to son is good disoharge. (Shah 

Din, J.) Jahangir v. Ganda 8hah. 

69 P L R. 1911 = 10 1C, 838 = 

230 P.W R. 1911. 


Debta—Father. 

- — Debts—Father — Mortgage — Mortgage 

by father not proved immoral—Decree against 
father and sons—Form of. 

The mortgage being one executed by a 
Mitakshara father, and the sons having failed 
to show that the loan was taken for immoral 
purposes ; and the mortgagee haviug failed to 
prove legal neoessity, a deoree was paused to 
the effect, viz., mortgage deoree against the 
share of the father, and if the sale of that share 
was insuffioient to satisfy the deoretal amount 
oalanoe to be realised by sale of the son's shares 
and interest eix months’ time being allowed 
for redemption. (Chaudhuri and Newbould, 
JJ.) Babu Krishna Prasad o, Babu Ram- 
pershad Singh. 83 1.0.990 = 

20 0 W.N. 808. 

- Debts — Father — Insolvency — Sons' 

share vests in Official Assignee— Remedy of sons. 

Where a father in a joint Hindu family, 
beoomes an insolvent, his son’s share vests in 
in Offioial Assignee. Tho son if be desires to 
challenge such vesting, be must file a suit 
against the Offioial Assignee and must 6bow 
that the father’s debts were acquired for 
immoral purposes. (A. Raoof. J.) BlHARl v. 
Batnarain. 3 Lah. 829 = 1923 Lah 1. 

- Debts — Father — Accounts—Son’s lia¬ 
bility—Grandson. 

The sons and grandsons are liable for the 
debts oontraoted by a father of a joint Hindu 
family who had a running aooount on the basis 
of whioh a balance was struck. lAbdur Raoof, 

J.) Haymaram v. Chatta Ram. 

2 Lah. L.J. 83i. 

- Debts—Father — Revival of barred 

-debts. 

The manager of a Hindu family has no 
power to bind the oo-paroeners by reviving a 
barred debt but bis sons will be liable as it is 
neither immoral nor illegal, f Lindsay and 
Kanhaiyalal, A.J.Cs.) Harihar Bakrh 
Singh v. Bharat Prasad. 20 I.C. 890 = 

16 O.C. 188. 


Debts—Immoral or Illegal. 

- r-Debts—Immoral or illegal—Proof of, 

A general charge of immorality is not suffi¬ 
cient to prove that the debts were oontraoted 
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HINDU LAW—Debts—Immoral or illegal. 

by a father for immoral purposes. ( Lord 
Macnaghten). 6RI Nar*IN v RaghubaNa 
Rai. 17 O W N. 124 = 25 M.L.J 27 = 

17 I.C. 729 = (1913) M W.N. 768 (P.O.). 

- Debts —Immoral or illegal. 

General evidence of immoral character or 
mieoondnct is insuffioient to prove that the 
debts in question were tainted with immorality. 
(Mears, U J. and Banerjee, J.) RAMBaruP v, 
Bharat Singh. 43 All. 703 = 64 I.C 763 = 

19 A L.J. 744 . 

- Debts—Immoral or illegal — Antecedent 

deot—Liability of sons and grandsons to pay off. 

The aoDS and grandsons of a Hindu aro lia¬ 
ble on a mortgage exeouted by him to pay off a 
simple money deoree passed against him for 
not haviog accounted for some money belong¬ 
ing to a person whose agent he was as the consi¬ 
deration was an anteoedent debt; but it such an 
antecedent debt relates to a transaction tainted 
with immorality its existence would not entitle 
the subsequent mortgage to be enforced agaiost 
the joint family property. (Banerjee and 
Piggott, JJ ) NIDDHA LAL V. COLLECTOR OF 

Bulandshahr. 33 1.0. 209 = 14 A L.J. 610. 

- Debts —Immoral or illegal—Indemnity 

— Son’s pious obligation. 

Anoestral property in the hands of a Hindu 
son is liable for money due under an indemnity 
clause in a sale-deed, exeouted by his father. 
(Richards and Banerjee, JJ.) RaGUNANDAN 
Prasad v. Ohem Ram. 27 I.C. 898. 

- Debts—Immoral or illegal — Libel- 

Liability of son. 

Debt inourred for the purpose of filing an 
appeal in a libel case is binding on the sod. 
(Richards and Griffin, JJ.) SUMAR SINGH v. 
CHAUBE LlDAHAR. 33 All. 472 = 9 I.C. 624 = 

8 A L.J 306. 

- Debts—Immoral or illegal—Debt due 

to breach of trust. 

A debt whioh a father has to pay owiDg to a 
breach of duty as a truetee oannot be regarded 
under Hindu Law as tainted with immorality ; 
aud bis sons are liabl6 to pay the same. 37 
Mad. 458; 39 Oal. 862 ; 32 Bom. 348, Rel. on. 
The liability of the sons under Hindu Law to 
pay their father’s debt, not tainted with illega¬ 
lity or immorality, is not afleoted by the fact 
that the father is alive at the time. The onus 
of proving that criminality attached to tho 
debt is on the sods. (Scott, C J ■ and Shah, J.) 
HANMANT v. GANESH 43 Bora. 612 = 

81 I.C 612 = 21 Bora. L.R. 438. 

- Debts—Immoral or illegal — Contra¬ 
vention of Government rules. 

Debts of father for carrying on private trade 
contrary to Government servants’ conduot 
rules is not illegal or immoral and so the sons 
are liable in reBpeot of auoh debt. 32 Bom. 348, 
Diet. (Scoff, C.J. and 8hah. J.) RAMAKRISHNA 

Trimbaknadkabni v, Narain Bhivrao 
abas 40 Bom. 126 = 31 I.C. 301 = 

17 Bom. L R. 935. 
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- Debts—Immoral or illegal — Proof. 

A mortgage executed by a Hindu father binds 
the son’s interest io the property unless the 
particular loan was incurred for immoral pur¬ 
poses. Simple proof that the father was 
addicted to immorality and extravagance is not 
enough. A deoree for a personal debt of the 
father, not illegal or immoral, may be enforced 
by sale in execution in his lifetime of the 
entire family estate, inoluding son’s interest. 
12 Mad. 142, Foil. [Scott, C.J. and Batchelor, 
J ) Dattatraya Vishnu v Vishnu 
Narain. 36 Bora 68 = 12 l.C. 949 = 

13 Bom. L.R. 1161. 

- Debts — Immoral or illegal — Son's 

liability to pay father's debt —Criminal mis¬ 
appropriation. 

Property was bought by H. & T. at a 
revenue sale but the sale having been reversed, 
T withdrew the amount of the purohase-money. 
In a suis by H, to reoover his share of the 
purchase-money a decree was passed against T 
in exooutiou of which ancestral property belong¬ 
ing to T was sold. Held, that the debt was 
not immoral and the son was bound to repay 
it, aud that, therefore he was not entitled to 
reoover his share of the ancestral property. 
( Chapman and Mullick. JJ.) HARI 8INC1H v 
Sant Prasad Singh. 32 1 0. 969. 

- Debts—Immoral or illegal—Proof — 

Qon's liability. 

Under the Mitakshara, the onus of proving 
the illegal and immoral nature of the debt 
oontracted by oho father lies upon the son 
setting it up and is not discharged by proof of 
general immorality or extravagant life. The 
connection between the particular debt and the 
immorality must be proved. (Mookerjee and 
Beachcroft, JJ.) HAZ\RMaDL v AB VNI 
Nath. 17 C L J. 38 = 18 I C 623 = 

17 C.W.N. 280 

- D^b's—Immoral or illegal—Omission 

to render accounts—Liability of son. 

Failure to aooount for money may create a 
oivil liability ; but it dees not necessarily 
amount to a oriminal aot. Where a Mitak- 
shara father failed to aooount for the money of 
his principal in his hands. Held , that bis sons 
were bound to pay this debt. 39 Gal. 862, Rel. 
(Mookerjee and Beachcroft, JJ.) KRISHNA 
Charan Mahanti V. Radha Kanta ROY. 

16 10. 410. 

- Debts—Immoral or illegal—Evidence 

of—Son's liability. 

A father’s debts will bo binding on the sons 
unless inourred for illegal or immoral purposes. 
General evidence of extravag inoe and immoral¬ 
ity on the part of the father is not sufficient. 
13 Cal. 21, Rel on. ( Chilly and Teunon, JJ ) 
Bhibeshur Prasad Bharat v. Brij 
Mohan Misibi. 14 l.C. 183 

- Debts—Immoral or illegal — Surety — 

Liability of son, 


HINDU LAW—Debt! — Immoral or Illegal. 

A son is liable for the debts inourred by 
father as surety even where no money has been 
advanoed. ICoxe and Imam, JJ.) RASIK LAL 
Mandadu 8INGESHWAR Roy. 

39 Cal. 843 = 16 0 L.J. 107 = 
14 I C. 147 = 16 0 W.N. 1103. 

- Debts—Immoral or illegal—Decree of 

Court — Father’s powers. 

No substantial difference in priooiple oan by 
made between an obligation to repay moned 
actually borrowed, and an obligation oreated 
by a judgment of Court. The liability imposer 
by the Court upon a Mitakshara Hindu fathe- 
to indemnify a person for damages to his proe 
perty oreates a debt which may be justly 
ceoovered from the ancestral property in the 
hands of his son. Meaning and soope of 
" Auyavaharika debts” disoussed. (Mookerjee 
and Carnduff, JJ.) CHAKORI MaHTON v 
GaNGa Prasad. 89 Cal. 862 = 

16 G W N 319 = 12 l.C. 609 = 13 C.L J 228. 


— Debts —Immoral or illegal—Failure by 
father to render accounts—Son's liability . 

Where defendant’s father as managor of 
plaintiff's estate during his minority and while 
it was under Court of Wards failed to account. 
Held, liability imposed by the Court upon the 
father to indemnify the person with whose 
property he had improperly interfered oreates 
a debt for wbioh the anoestral property in the 
bands of the son might justly be held liable. 
Admittedly the father was not criminally pro- 
seouted and the suit was one for aooounts 
which he bad failed to deliver. Every breaoh 
of civil liability does not neoessarily involve a 
mortal turpitude, and it has not been shown 
that the debt in question was oriminal in law 
lor the disoharge of wbioh the son is not liable. 
(Abdul Raoof and Moti Sagar, JJ.) GUR 
Saran Das v. Mohan Lal, 4 Lah. 93 = 

1928 Lah. 399. 


- Debts — Immoral or illegal — Proof- 

Creditor pirty to waste. 

Where it is alleged by the son that a parti¬ 
cular debt was oontraoted for suoh purpose, the 


ourden lies on him to prove bis allegation, 
rue burden i 9 not shiftei by showing that the 
ather lived an extravagant or immoral life ; 
i direct oonneotion between the debt aod the 
ather’s immorality, must be shown but where 
ihe oreditor is fully aware of the waste by the 
father, the soo is notiliable for the debt. (Shah 
Din and Le-Rossignol, JJ.) ^ 

rEJ Narain. 120 

X* f n 409 = 111 P R 1918. 


■ Debts — Immoral or illegal Onus. 
Where from one knowa source all necessary 
and legal debts of a person are defrayed all 
other loans are presumably expended on immo¬ 
rality. This presumption arises only when the 
debtors had no debts or business on whioh tha 
loans might have been expended with propriety. 
60 P.R. 1913, Ref. (Chevis and Le Ressignolr 

JJ.) indar Narain v. Nanak 0h * n d. __ 

74 P.W.R. 19io 

32 l.C. 431 = 38 P.R. 191T. 
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- Debts—Immoral or illegal—Proof of — 

Son's liability. 

An illegal or immoral debt of the father is 
not binding on the sou. Where the father was 
all aloDg liviDg an immoral life it will not be 
reasonable to oall on the son to prove that this 
or that item of debt was inourred for this or 
that partioular piece of immorality. [Johnstone 
and Rattigan, JJ.) 8HIB Nath v. ALLIANCE 
BANK OF 8IMLA. LTD , LAHORE. 

110 P.W.R. 1914 = 215 P L R. 1914 = 

15 1C. 480 = 3 P R. 1915. 

- Debts—Immoral or illegal—Proof of — 

Joint family. 

A debt oontraoted by a Ilindu father for an 
immoral purpose is not binding on the son, 
even though the property is acquired by the 
father himself. Isolated acts of immorality or 
even general immorality are not enough to 
prove that a debt for immoral purpoee was 
inourred, but there must be a olear connection 
between the immoral life and the debts con¬ 
tracted. It is sufficient to prove that tbe 
borrower was at the time living a licentious 
life, beyond his means, and that he was without 
any buainees or oooupatioD on wbioh the 
money might legitimately be spent. (Robertson 
ana Deadon. JJ.) Ram NATH v. BULAIRA. 

50 PR 1913 = 69 PLR 1913 = 
17 I 0 738 = 18 P.W R. 1913 

- Debts— Immoral or illegal - Onus. 

To avoid liability for a dobt ol his father the 
son has to establish a direct connection between 
the debt and tho alleged illegal or immoral 
purpose. The onus oast by law on tho son is 
not discharged by evidenoe showing that the 
father was keeping a oonoubine and to that 
extent must have incurred additional expense. 
Diroot ovidence of the application of a debt for 
a speoifio immoral purpose is not always 
possible to obtain and it will be sufficient if tbe 
evidenoe is suoh that the Court oould infer 
that the debt must have been inourred for 
immoral purpose. 15 Oal. 717 ; 14 Bom. 820 ; 
36 Bom. 68, Poll. ( Abdur Rahim and Moore, 
JJ.) MUTHU8WVMI GOUNDAN V ARUMUGA 
GOUNDaN. 89 1.0. 390= 12 L W. 159. 

- Debts—Immoral or illegal — Proof 

of. 

When a Hindu son seeks to esoapo liability 
for tbe debts oontraoted by his father on the 
ground that they were oontraoted for immoral¬ 
ity, bo ought to show by reasonable proof that 
there is a oonneotion between the debts and the 
immoral purpose. Tho immoral oharaoter of 
the dobtB is not proved by showing that the 
father was leading an immoral life, that the 
inoome of the family was sufficient for the 
family needs and that there was no trade or 
business necessitating the borrowing of loans. 
17 I O. 785, not Poll. (Sadasiva Aiyar and 
Spencer , JJ.) Dhullipalqa Butohayya 
V. Kuppa Venkatakrishnaya. 

88 1.0. 797 = 38 M.L.J, 296 


HINDU LAW — Debts—Immoral or Illegal. 

— Debts—Immoral or illegal— Surety. 

A Hindu son is bound to pay his father’s 
debt ooutraoted by him as surety if not for an 
illegal or immoral purpose and the olaim can be 
enforced against him even during the lifetime 
of his father. ( Abdur Rahim and Ayling, JJ.) 
Subrahmanya aiyar v. Shah Walllaoe 
&CO. 38 M.L.J. 402 = 12 L W. 117 = 

58 I.C. 618 = 28 M L.T. 107. 

- Debts—Immoral or illegal—Omission 

to account for moneys. 

Under the Hindu Law a person is liable to 
aooount for amounts oolleoted by his father 
and grandfather in their oapacity as trustees 
but subsequently misappropriated by them. 
Tho faot that the misappropriation would 
amount to a oriminal offence does not affeot 
his liability. Meaning of “ Avyavahanka 
debts in tbe Hindu Law discussed. (Wallis, 
O. J. and Seshagtn Ayyar, J.) GarUDA 
8ANYASAYYA V. NEERELLa MUTHAMMA. 

35 M L J. 661 = 9 L W. 1 = 48 1.0. 740 = 

25 M.L T. 86. 


- Debts — Immoral or illegal — Surety¬ 
ship to pay on default—Different kinds of 
suretyship, 

A Hiudu father entered into a suretyship 
obligation in the following words ; " I shall 

make the said V pay tne amount due under 
the said promissory note within two months 
Irom this date. In delault of payment as 
aloreeaid by the 6aid person wiihiu said time, 
I shall pay the amount of principal and interest 
on the said promissory note and get back the 
said promissory note and the surety bond and 
the title-deeds.” held, that tbe promise 
amounted to a suretyship for payment aud hie 
buds are bound under tbe Hindu Law to pay 
the debt created thereby. There are three kinds 
of suretyship according to tho Mitakehara for 
appearance for aseuranoe and for paymout. 
Distinction between the various kind of surety¬ 
ship disous3od. ( Wallis , C J. and Spencer , J.) 
THANGATHAMMA V. ARUNACHELLA Chet- 
TIAR. 41 Mad. 1071 = 38 M L J 229 = 

48 1.0. 76=11918) M.W.N. 673. 

- Debts—Immoral or illegal—Proof of. 

Evidenoe to show that the father led au 
immoral life is not sufficient to exolude the 
lather’s right to sell his joint property. There 
must be evidenoe to show that the particular 
debts in question was oontraoted lor an immoral 
purpuso. (Spencer and Krishnan, JJ ) 8UBBA 
RAO v. 6WAMIA PILLAI. 47 I.C 834 = 

7 L.W 407. 


- Debts — Immoral or illegal—Mesne 

profits —8on’s liability, 


Where in a suit against a Hindu father and 
his sons, mesne profits are deoreed against the 
father only, the son’s interest also oould be 
prooeoded against, sinoe it was not a debt lor 
whioh the sons are Dot liable. (5 Cal. 148 (P.G), 
Ref. to ; 28 All.;288, Poll.) (Ayling and Napier, 
JJ.) Zanamandra papiah v. Lanka bubba- 
SASTRULU, (1914) M.W.N. 616 = 281 G. 396 = 

27 M.L.J. 278, 
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-- Debts—Immoral or illegal — Surety — 

Decree against father—Partition between father 
and son — Liability of son. 

A son is liable for the surety debt of his 
father only if they remained joint ; but if there 
was a partition made even after the date of 
deoree against the father, the son’s property is 
not liable for euoh debt. 24 Mad, 555; 8 I.C. 
131 ; 4 M.L.T. 277. Foil ; 11 Bom. 37; 4 I A. 
247 ; 5 Cal. 148 ; 3 Cal. 21 ; 28 Bom. 383. Diet. 
{Wallis, C.J. and Oldfield . J.) DevaguptaPU 
KaMESHWARAMMA v. Vadadi VENKATA- 
SUBBA Kao 33 Mad 1120 = 27 ML J 112 = 

24 I C. 474 = ( 1914) M W.N. 742. 

- Debts — Immoral or illegal~ Fine — 

Enquiry by creditor as to neceessity. 

When a creditor suing the sons for debt of 
the father made enquiries and ascertained 
Shat the debt was required to pay off a fine 
imposed on the father, but did not proceed 
further to ascertain that the fine was paid when 
the father was coovioted of a orimiual offence 
the enquiry is not sufficient and the oreditor is 
not protected. ( Miller and Oldfield, J J.) 
Savumian v. Narayanan Chettiar 

23 I.C. 218 = 15 M.L.T. 872. 

- Debts—Immoral or illegal—Breach of 

trust. 

The liability of contribution arising out of a 
deoree of Court directing re-imbureement of 
trust funds expended by the father alone with 
other trustees, extended to the Pon°. {Benson 
and Sundara Iyer, JJ.> VE*NUGOPAG Natdu 
v. Ramanandhan Chetty. 37 Mad. 458 = 
11 M.L.T. 427 = 14 I.C. 705 = 23 M L J 61. 

-■ Debt s —Immoral or Illegal. 

The term “ illegal ” or “ immoral ” is used 
as a translation of the word Avyavaharika. A 
summary of the eight kind9 of debts ooming 
within that category which arespecfied in the 
texts is given in the judgment of Makerjee, J. 
39 C. 862 and lit includes “ promises without 
consideration” ( Hallifax , A.J.C ) ARJUN v. 
Chhaoan LAL. 6 N.L.J. 183 = 1923 Nag 300. 

- Debts—Immoral or illegal—Onus of 

proof. 

In cases of allegation that a particular debt 
was oontraoted for immoral purposes the onus 
of proving the immoral purpose is on the eon 
and not on the oreditor. Proof of immoral 
habits does not shift the onus on to the oreditor. 
31 All. 176, Diet.; 30 All. 156, Ref.; 14 Bom. 
320, Foil. (Mittra, A.J.C.) BHIKA v HARGAG. 

43 I C. 206. 

- Debts—Immoral or illegal—Liability 

of son. 

The sons are not bound for money due under 
a oontraot of indemnity unless the transaction 
oomes with term " Vyavaharika u lawful, 
usual or customary. ( Stuart, J.C.) DEO 

Narayan Singh v. Lag Hari Har Saban 
•BlNGH. 38 I.C. 821 = 20 0,0. 1. 
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- Debts—Immoral or illegal—Proof. 

To show that a particular debt was im- 
moral, the sons must show their father’s im¬ 
morality as regards that particular debt and 
not only his general bad character. (Stuart 
and Kanhatya Lai, A J. Cs.) BAKHTAWAR 
Bingei v Ram Singh. 36 I.C. 44 = 

3 O.L.J. 289. 

- Debts—Immoral or illegal—Liability 

of son—Determination of. 

The liability of oon tor debts of a father 
alleged to be immoral or illegal should be deter¬ 
mined before the deoree is passed and not in 
execution. (Lindsay and Kanhaiya Lai, 
A.J Cs.) Mahadeo Pershad v Gajbaj 
8INGH. 34 I.C 897 = 3 O.L.J. 164. 

- Debts—Immoral or illegal—Proof. 

General allegations of immorality on the 
part of a father is not sufficient to exempt the 
sons from their liability to discharge the 
father’s debts unless they prove that the 
particular debts in question were contracted for 
immoral purposes. {Lindsay J.C. and Kanhaiya 
Lai. A.J.C.) Narendra Bahadur v abdug 
Haq. 30 I 0 216 = 2 0 L.J 237. 

- Debts—Illegal or immoral—Liability 

of son. 

Money borrowed for wrestling is not for 
illegal or immoral purposes. iTud h all and 
Evans, A.J. Cs.) Jai Ram v, SHEO SH*NKER 
BARSH. 9 I.C. 406. 

- Debts—Immoral or illegal —Burden of 

proof. 

Where a eon impeaohes an alienation by his 
father on tbe ground that the debts were in¬ 
curred for immoral or illegal purposes, it is not 
necessary to prove that each item was expend¬ 
ed for an immoral purpose. When a person is 
shown to be leading a licentious life and living 
beyond his means, tbe faot that there is no 
business proved on which the loans could have 
been expended raises a presumption that they 
must have been expended for licentious pur* 
poses. iPipon, J.C.) Bhagat 8INGH v. Ram 
Parkasb. 69 I.C. 602. 

- Debt—Illegal or immoral—Payment to 

a near relation. 

A debt by a Hindu father to pay to a 
near relation to repay certain trust money mis¬ 
appropriated by him. 19 neither immoral nor 
illegal. (Doss and Ross, JJ.) BENARES Bank 
v. Jagdip Narayan. 6P.LJ. 198 = 

62 I.C. 463 = 2 P L.T. 468. 

- Debts—Immoral or illegal — Surety — 

Sons's liability—Liability of grandsons. 

A Hindu son or grandson governed by Mitak- 
shara is liable for tbe debt of his father or 
grandfather oontraoted on a contract of a 
suretyship for the payment of money and 
which is vyavaharika, i. e., lawful, useful or 
customary uoless the transaction is illegal or 
immoral. (Coutts and Adami, JJ.) BaGA- 

kbishna Sahai v. 8ham Sundar 8AHAY. 

56 I 0. 962. 
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- Debts—Immoral or illegal—Decree — 

Liability of joint family property — Necessity. 

A debt oreated by deoree against a Hindu 
lather of a joint family in respeot of money 
not accounted for by him is not au illegal or 
an immoral debt, especially when there is a 
finding that there was legal necessity for incur¬ 
ring the debt so created, and it may be reoovered 
from the ancestral property belonging to the 
jcint family. 39 Cal. 862 ; 3 Pat. L.J. 533. 

(Mullick and Atkinson, 33.) Ganesh Rai v. 
Deo Saran AHIR. 4 PL J. 692 = 

32 I 0. 271 = 1920 Pat. 100. 

- Debts—Immoral or illegal —Surety — 

Surety against embezzlement. 

It is unlawful for the father of a joint family 
governed by the Mitakshara to stand surety 
against embezzlement and a debt incurred by 
him in so standing surety is illegal for whiob 
son’s shares in family property are not liable. 44 
Cal. 524; 15 C.L.J. 228, Rel. ( Chapman and Roe, 
JJ.) 8atya Chaban OHANDRA V Satpir 
MahanTY. B1 I.C. 791 = 4 P.L J. 309 

- Debts—Immoral or illegal—Sums not 

accounted for by father, 

Mitakehara sons are bound by a sale of their 
property held in ezeoution of a decree against 
their father even where it is not shown that 
the debt was not for legal necessity, unless 
they eucoeed in proving that the debt was an 
immoral debt. But every oivii debt does not 
necessarily involve a moral stigma. 39 All 437 ; 
44 Cal. 524 (P.C ); 31 All. 176, Rel Moneys 
oolleoted by a father as an ageut and not pro¬ 
perly aooounted for are not immoral or illegal 
debts. 39 Cal. 862. Foil, and Ref. (Mullik and 
Atkinson, 33.) MOHanTHA Gadahar Ramu- 
naj Dasu. Ghana Bhyam Dal. 

47 1.0 212 = 3 P L.J. 833. 

- Debts —Immoral or illegal—Surety 

debt—Pious obligation— Vyavarika. 

It is not neoessary that the father should 
have aotually reoeived money in order to 
create a debt whioh it would be the pious duty 
of the son to pay. A contractual liability to 
pay money is a debt enforcible against tho 
son provided it is neither illegal nor immoral 
and comes witbiu in the meaning of the term 
“ Vyavarika ” whioh means lawful, usual or 
oustomary. A Hindu is liable for the surety 
debt of his father or grandfather where the 
suretyship is for the payment of money. The 
suretyship contemplated by the Hindu Law is 
of the same kind as the CoDtraot Aot. \Mul 

lick and Thornhill, JJ.) Matabir Prasad 
v. 8RI N/rayan. 4 P L.W. 437 = 

3 P. L.J. 390 = 46 I.C. 27 = 1918 Pat. 328. 

--— Debts—Immoral or illegal — Expense 

of criminal case—Pious obligation of son. 

Under Mitakehara a son is under a pious 
obligation to pay the debt inourred by his 
father in defending himself against a oriminal 
oharge especially where the offence charged was 
not one involving aDy moral turpitude. It is 


HINDU LAW—Debta—Liability, 

not however his duty to repay the money 
borrowed by the father for paying tho fines of 
his oo-aooused. (Chapman, J.) CHOMAN 

Chaudhury v. Ram Sunder Chaudhury. 

39 I.C. 861. 

- Debts—Immoral or illegal—Damages 

—Breach of contract. 

Decree oreates a debt indioating the liability 
of the son and the Court must look to the 
purpose for whioh the debt was incurred and 
not to the ciroumatanoee of the original liabil¬ 
ity. Debt of father arising out of a deoree for 
damages for breach of oontraot to sell property 
held by him as trustee will be binding on son. 
(Crouch and Hayward, A.J.Cp.) BamaNMAL 

Gangumald. Maghanmal Versimal. 

19 I.C. 378 = 6 S L R. 160. 

- Debts—Immoral or illegal—Surety¬ 
ship—Liability of minors. 

A Surety bond exeouted by members of the 
joint Hindu family for purposes not immoral, 
bind their heirs, especially when it is for family 
benefit (i e.,) the oureties having got an 
appointment for their brother as cashier, 
(Mr. Bosanquet). GANQA SAHAI v Bombay- 
Baroda, and Central India Ry. 

80 I.C. 243. 

Debts—Liability. 

- Debts—Liability for — Father's debt • 

By the Mitakshara Law aooording to 44 Cal. 
524, a judgment against the father of the 
family caonot be exeouted against the whole of 
the Mitakshara property if the debt in respeot 
of whioh the judgment has been obtained was a 
debt incurred for illegal or immoral purposes. 
In every other event it is open to the exeoution 
oreditor to sell the whole of the estate in satis¬ 
faction of the judgment obtained 8gainst " the 
father alono ”. These words oould not be 
clearer and they are absolutely comprehensive. 
There are no limitations, qualifications or 
reservations to tbs effect that the debt, must be 
inourred by tbe father representing the estate 
or purporting to be for the benefit of the estate 
or in some oapaoity other than his personal 
oapaoity. The words in 44 Cal. 624 are " In 
every other event it is open to exeoution creditor 
to sell the whole of the estate in satisfaction of 
the judgment obtained against the father 
alone ” and there i9 nothing to qualify the 
foords “ tbe father alone. ” The deoision in 44 
Cal. 624 i9 to the efleot that, once a simple 
money deoree is passed against the father and 
manager of a joint. Hindu family, that simple 
money deoree oan be exeoutod by the exeoution 
oreditor against tbe whole of the estate, and 
will operate against the interests of the sons, 
unless tbe debt has been inourred for illegal or 
immoral purposes. The deoision iD 15 A.L. 

J R. 437 lays down an absolutely different 
proposition that joint family property oannot 
be transferred by on aot of volition on the part 
of the manager, exoept with tbe oonsent of 
other oo-paroeners or for legal neoessity or in 
payment of antecedent debts, and that the 
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dootrine of the pious duty of a Hindu son to 
satisfy his faLhec’a debts can have no operation 
to validate suoh a transfer, so long at any rata 
as the father 19 alive. But in order to apply 
the principle of the second decision, there must 
boa transfer by the volition o f tho manager. 
(Stuart, J.) 8H 4MBD DlYAL SINGH V. ISWAR 
3ARAN. 1923 Alt. 306 

- Debts—Liability—Grandfather's debts 

—Liability of grandsons—Debt of granduncle 
accepted by grandfather. 

Where the joiut family property was mortga¬ 
ged in favour of the plaintiff by the grandfather 
of the defendants along with other adult 
members of the joint family in favour of the 
plaintiff and it was found that tne mortgages 
had been exeouted in renewal of an earlier 
mortgage whioh in its turn was exeouted, in 
satisfaction of a debt of the grandfather’s 
brother. Held, in a suit to enforce the mort¬ 
gage, that the grandfather of the defendants 
having accepted the debts of his brother as a 
debt payable by the joint family, the grandsons 
were liable for the mortgage. ( Piggott and 
Sulaiman JJ.) RAM RATAN MISIR v. KAPIL 
Deo SINGH. L R. 3 A. 341=* 1923 All 20. 

- Debts — Liability of heirs — Suit 

against widow and brothers of deceased — 
Form of decree. 

In a suit against the widow and brothers of 
deceased exeoutant of a bond not for a joint 
family debt a deoree should be given against 
the widow for assets in the hands of the widow. 

(Piggott J.) PAHLWAN SINGH V. JANKI. 

.40 All. 17 = 42 I.C. 858 -15 A L.J. 819. 

- ‘ — Debts — Liability for—Father and son 

Where father borrowed first and then son 
took upon himself liability and borrowed 
further, held, the lather is not liable even for 
the debt moucred by him unless family neces¬ 
sity has been proved. (Campbell. J ) BaLLA v, 
Babu Mal. 1923 Lah. 685 (2>. 

- Debts—Liability. 

Debt iDOurred by any member of a joint 
Hindu family oannot bind the other members 
unless it is shewn from the faots of the case 
that the loan was either taken for the benefit of 
the family or lor the purposes of a j>iat family 
business. (Leslie-Jones, J.) BHURA v BANA- 
BASI DAS 174 P.L.R. 1915 = 30 1 C 481 2 = 

113 P.W R. 1913 

- Debts—Liability of heir. 

A person claiming a shore in a deoeased 
Hindu’s property is bound to contribute pro¬ 
portionally to the amount required foe liquid¬ 
ating hie debts and luneral expenses. tRobertson 
and Deadon, J J.) TH*»KAR SINGH v. UJAGar 
SINGH. 8 P.tf.R. 1913=18 1C 583 = 

26 P L R 1913. 

- Dtbts — Liability—Debts by managing 

member. 

Members of a joint Hindu family are liable 
only to the extent of the joiut family property, 
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for the debts oontraoted by the managing mem¬ 
ber for family necessity an 1 the liability oannot 
be eniorced personally against them. (Kumara- 
swami Sistri, J.. Krishnan and Oigers, JJ.) 
P. Rama Patter v. a, Vjswanatha Pat¬ 
ter. 41 M L J. 587 = 13 L.W. 130 = 

(1922/ M.W.N. 27 = 66 1 0 153 = 

30 M L.T, 209. 

- Debts—Liability—Partition. 

A partition of a joint family, after a debt is 
inonrred for the benefit of the family, does not 
relieve the co-paroenera from liability for the 
debt to the extent of the family property iD 
tbeic bauds. (Sadasiva Iyer and Naoier, JJ .) 

Muthu Reddy v. Chinnasami Reddi 

12 L W. 403 = (1920) M W N. 613 = 
39 M.L.J. 486 = 89 1.0 689 = 

28 M L.T. 808. 

- Debts—Liability of family property— 

Necessity 

All 00 parceners are liable on a pro-note 
executed by two of them for family ueoassity 
the liability being imposed by Hindu Law 
apart from the oontraot entered into by the 
other members. (Srinttnsa Aiyangar, J.) 
Chinniah Chetty V. Tikkani Ramaswamy 
Chetty. 31 I.C. 317. 

- Debts-Liability lor—Pious obligation 

--Death of son—Liability of mother succeeding 
to estate of her son. 

There may be no pious obligation on a 
mother succeeding to the estate of her 6on for 
the payment of the debts due by her husband, 
but if the 9oa has succeeded to the estate of 
his father, the person who succeeds suoh son 
is as muoh liable for the payment of the debt 
due by his father to the extent of the family 
property, unless it 13 tainted with immorality, 
as a person who would directly suooeed to the 
property on his death. (Kanhaiya Lai. J C.) 

8heo Nandan Lad v 8heo bauk 

9 O. & A L R 264 = 10 0 L J. 303 = 

1923 Oudh 251. 

- Debts — Liability — Share in joint 

family— Insolvency Court — Jurisdiction—Re¬ 
ceiver — Partition. 

A share in joint family property is not saved 
from attachment and sale and, therefore, is not 
outside the jurisdiction of the Iasolvenoy 
Court. As the share in the joiot family vesta 
* in the Receiver who can sue tor its partition. 

( Daniels and Dalai, A J Cs.l L-AD 
Bahadur v p*sp\t Prasad. 10 0 L.J. 31 = 

9 0. & A.L R. 173 = 1923 Oudh 151. 

- Debts — Liibility — Presumption — 

Joint family. 

If two braoohea of a family form a joint 
family eaoh branch ia liable for the debt due 
from the family and the member iucurring 
the debt is presumed to have authority to do 
so. (Das and Adami, JJ.) INDEB CHAND v. 
BIDYADHAR PANDE. 1921 Pat. 107 = 

2 P.L.T. 111 = 60 I C 212 = 

5 P.L J. 744. 
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Debts—Manager. 

- Debts-Manager—Powers of borrowing 

—Necessity —Interest— Ra tt of. 

The mauagee of a joiu . Hindu family has 
authority to borrow mou y upon reasonable 
oommeroial torms for purposes of neoes3ity and 
all terms of the mortgage in excess of this 
necessity, are beyond the scope of his authority. 

(Lord Parmoor) Ram BUJAWAN PRASAD 
Singh v. nathuram 44MLJ 618 = 

4 P L.T. 29 = 32 M.L.T- (P C.) 129 = 

2 P. 283 = 38 C.L.J. 23 = (1923> M W N. 382 = 

1 P.L.R. 443=18 L.W. 767 = 
a 25 Bora L.R. 3o8 = L.R. 4 P.G. 73 = 
60 I.A. 14 = 1928 P.G. 37 tP.C.). 

- Debts —Manager—Agreement to contri¬ 
bute—Relief. 

The manager of a Hindu family sued on an 
agreement by the members of the family where¬ 
by he was entitled to recover one-half of the 
amount paid by him for lamily debts but a 
part of suoh debts was not for family purposes, 
held that it would be uojust and inequitable to 
give him decree for a half of the entire amount, 
as he has forfeited his olaim to the sum mis¬ 
applied and is entitled only to a share of the 
balance outstanding. (Viscount Cave). POKHAR 
SINGH v. Jagu 8INQH. 2 Pat. L T. 387 = 
(1921) M.W N 66 = 23 0 WN. 743 = 
61 1 C. 681 = 8 U.P.L R. (P.G.) 31 (P.O.). 

- Debts—Manager—Bundi executed for 

family necessity—Liability of other members. 

Whore the manager of a joint Hindu family 
exeoutes a negotiable instrument and borrows 
money for joint family purposes the whole of 
the joint family property including the share 
of the junior members would be liable tor the 
hundi. (Ryves and Daniels, JJ.) RAGHUNATH 
SINGH v. 8RI NarayaN. 43 All. 484 = 

21 A.L J. 323 = L R. 4 A. 211 = 1923 All. 424. 

- Debts—Manager — Promissory note — 

Liability of co-parceners. 

Where a promissory note is exeouted by a 
member of a joint Hindu family as manager 
the other members cannot be made liable on a 
suit on the pro-note, though they would be 
liable for the debt. (Macleod, 0.3. and Crump, 
J.) VITHAL ltAO V. VITHAL RAO. 

23 Bora. L R, 181 = 1923 Bora. 241. 

- Debts—Manager—Binding nature of 

— Onus, 

There is no presumption that a debt contrac¬ 
ted by the manager of a Hindu family is 
oontraoted for the bonefit of the family and 
the burden is on the oreditor to prove necessity 
or family benefit. 84 A. 135; 113 P.W.R 1915; 
48P.W.R. 1919, Rel. ( Martineau and Zafar 
Ali, JJ.) Khazana Mad v. Jagan Nath. 

4 Lah. 200 = 3 Lah L J 236 = 

1424 Lah. 41. 

- Debts—Manager — Decree against — 

Wlun binding on other members. 
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A deoree passed against the manager of a 
joint family as representing the family, provi¬ 
ded it be in respect of a debt oontraoted by him 
for family necessities or for the family business 
may be executed against the whole oo-pacoe- 
nary property. 36 A. 393 (P. G.), Rel. But it 
must be shown that the manager wa9 sued in a 
representative oapioity. There is no presump¬ 
tion that a debt contracted by the manager of 
a Hindu family was oontraoted for the benefit 
of the family. In eaoh case it must be proved 
that the debt for whioh all the members of the 
family are sought to be made liable was in¬ 
curred for the benefit of the family. 174 P.L. R. 
1916, Ref. (Abdul Rloot and Harrison , JJ.) 
Mela MaL v. GORI. 3 Lah. 288 = 

66 1.0. 485 = 1922 Lah. 203. 

- Debts—Manager—Liability of minor 

and adult co-parceners. 

Where the manager oontraots debts for the 
ordinary purposes of the family business, the 
oo-paroeners whether adult or minors are 
liable but ooly to the exteut of their share in 
the property, (Broadway and Abdul Raoof, 
JJ.) BISHEN 81NGH v. KlDAR NATH. 

62 1.0. 800=2 Lah 139. 

- Debts—Manager — Presumption. 

Debt contracted by managing member of 
joint Hindu family is not presumed to be for 
the beaefit of the family. < Raitigan, C.J.) 

Ram Dhan Doss v. Ramji Das 

30 I 0. 218. 

- Debts—Manager—Joint family—Proof 

of the propriety—Required —No presumption. 

It oannot be presumod that debt incurred 
by the manager of joint Hindu family is oon¬ 
traoted for the bonefit of the family or firm. 
It must be proved from the faota of the parti¬ 
cular oaae. ((Leslie Jones. J.) Bhura v. 
Banarsi DAS. 174 P.L.R. 1918 m 

30 I C. 481 (2) = 113 P.W.R. 1918. 

- Debts—Manager—Necessity—Proof of 

—Non-production of accounts—Effect of. 

The burden of proving necessity for a loan 
oontraoted by the manager of a joint Hindu 
family is on the oreditor who has advanced 
money on the soourity of the joint family pro¬ 
perty But if he is unable to establish legal 
necessity, he 13 still entitled to suooeed if he 
shows that there WA3 a representation made 
to him as to tho existence of a legal necessity 
and that he made an honest inquiry and 
that he was satisfied that there was suoh 
a necessity. It is very often impossible 
for the oreditor to oompol third parties to 
produoe their account books and the plaintiffs 
oannot fail because the third parties did not 
produoe the aooount books. (Das and 
Adami % JJ.) CHINTAMANI MahaPatra v. 
8atyaBadi Kar. 1 P. 713 = 1923 P. 71. 

- Debts—Manager —Duty of lender — 

Onus ot proof. 

A lender must satisfy himself by honest 
enquiry that the manager is aoting for the 
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benefit of the estate. The representation of 
the manager is not sufficient. The lender is 
not bound to see to the application of the 
money but if he does to it the question of 
eoquiry becomes immaterial. The lender’s aot 
will be mala fide where it is shown that he 
must have known that the transaction was 
bound to involve the family in ruin and that 
the borrower was aotiDg in his own interest 
rather than in the interest of the family. 
Where the karta exercises his discretion bona 
fide and lor the benefit of the estate it should 
not be narrcwly scrutinized by the Court. 
The onus of proof is on the alienee to prove 
that the charge oreated by the karta was for 
justifying necessity or for the benefit of the 
family. Where a oharge is oreated by the 
substitution of a new seouritj for an older one 
and the consideration for the older one was an 
old precedent debt, there is prima facte 
presumption in the lender’s favour of a con¬ 
sideration that bind the estate. ( Das and 
Bucknxll, JJ.) KALIKA NAND V. 8H1VA 
NANDAN. 63 1 0- 629 ' 

- Debts — Manager — Necessity—Morey 

borrowed to obtain thickka lease. 

The manager of a joint Hindu family can 
borrow money to obtain a thicca lease for the 
family benefit. (Das and Ross, JJ ) 8ADHU 
BARAN PRASAD SINGH V. BRAHMADEO 

Prasad Singh. 2P. LT. 318 = 

61 l.C. 20 = 6 P.L J. 286. 

- Debts — Manager—Powers of — Autho¬ 
rity to borrow—Junior member. 

Where a Hindu joint family consisted of two 
branobes, and a member of one of suoh bran¬ 
ches borrowed money on a mortgage for the 
purposes of the family, held, that the presump¬ 
tion was that suoh member bad authority to 
borrow the money lor joint family necessity 
an£ that the mortgage was, therefore, binding 
on the joint family. ( Das and Adami, JJ.) 
INDERCHAND t>. BIDHYADHaR PANDAY. 

60 l.C. 282 = 8 P-L. J 74*. 

- -Debts—Manager— Trade—Liability of 

sons. 

The manager of a joint family has no autho¬ 
rity whatever to affeot or dispose of any 
portion of joint family property in order to 
enable him to embark on speculative transac¬ 
tions but the mortgagee is not bound to satisfy 
the Court in eaoh oase that the transaction was 
bound to benefit the joint family. There is a 
certain element of risk in every business trans¬ 
action. A son is bound to pay ths oommeroial 
debt of his father. 39 Cal. 862, Ref. Where a 
mortgage was exeouted by the manager of a 
joint Hindu family iu order to pay for the 
premiom of a lease of 3,000 bighas ol khud- 
kaeht land and tber9 was every probability that 
the transaction would be a profitable one for 
the joint family, it was held that the transac¬ 
tion was binding on the joint family. ( Das and 
Adami, JJ.) 8HEOTHAD 8INGH v. ARJUN 
DAS. 1920 Pat. 188 = 86 l.C. 879 = 

1 P.L.T. 136, 


HINDU LAW—Debts—Necessity. 

Debts —Necessity. 

•■— Debts — Necessity—Burden of proof. 

The burden of proving that there was a neces¬ 
sity to pay a rate of interest in exoee9 of the 
ordinary oommeroial terms is on the oreditor. 
Where the junior members of the family in their 
written statement plead absence of necessity 
for a loan by the manager and that the joint 
family properties are not liable for the said debt 
it is open to the defendant to prove that the 
interest on the loan was exhorbitant and far in 
exoesa of the ordinary oommeroial rate and 
therefore not binding on the family. (Lord 
Parmoor) RAM BUJAWAN PRASAD 8INGH v. 
NATHU Ram. 44 M L.J. 618 = 

4 Pat L.T 29 = 32 M L.T (P.C ) 129 = 

2 Pat. 288 = 38 0.L J. 53 = 
(1923' M.W N. 882 = 1 Pat. L R 443 = 
18 L.W. 767 = 23 Bom. L R. 968 = 
L.R. 4 P C 73 = 80 I A. 14 = 
1923 P C. 37 (P C.) 

- Debts — Necessity—High interest. 

Where the rate of interest in a mortgage 
executed by the manager of a joint Hindu 
family is high the mortgagee must prove 
necessity for borrowing at suoh high rate fail¬ 
ing whioh the Court has power to award a 
reasonable rate of interest. ( Lord Phillimore). 
Nazir Begam v. Rao Ragunath Singh- 
41 All. 371 = 46 I.A. 148 = 23 C.W N. 700 = 

26 M.L.T 4 40=11 L.W. 188 = 
17 A.L.J. 891 = 21 Bom. L R 484 = 
30 C L J. 86 = (1919) M.W N. 498 = 
80 I C. 434 = 1 U.P L.R. (P C.) 49 = 

36 M L J. 821 (P C.). 
[On appeal from 19 l.C. 639.] 

- Debts—Necessity, 

In a oase where a mortgagee wishes to enforoe 
a obarge against the family property the burden 
lies on bim to satisfy the Court that the mort¬ 
gage transaction had been entered into for 
family neoessity or in lieu of antecedent debt or 
with the consent, express or implied, of all 
the members of the family. A long series of 
renewals of mortgage transactions extending 
for over a generation without any protest by 
any member of the family would show its 
acquiescence, and raise a fair presumption, 
that if there had not been a valid neoessity for 
them, some objeotion would have been raised. 
(Lindsay and Sulaiman, JJ.) INAYaT IlaHI 
v. HARDEO Sahai. 43 A 692 = 

21 A.L.J. 610=1924 All. 29. 

- Debts—Necessity, 

Whether tberate ol interest is unduly high a 
creditor in order to bind the estate, must prove 
not only the necessity of the loan but also the 
necessity to borrow it at so extravagent a rate. 
90 A.L.J. 233 ; 30 A. 394; 46 I.A. 145, Ref. 
to, (Rives and Daniels, JJ.) RaguNATB 
Singh v. Sri Narain. 43 a. 484 = 

21 A.L.J. 323 = L.R. 4 I. 211- 

1923 All. 424> 


l 
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- Debts— Necessity — Speculative liti¬ 
gation, 

Where the manager of a joint Hindu family 
borrows money for the purposes of oonduoting 
a speculative litigation which is successful and 
might enure for the benefit of the family, the 
debts cannot be justified on the ground of legal 
necessity. If the litigation resulted in benefit 
to the estate the debts would be binding on 
equitable principles. 4 A. 632 ; 44 I.A. 147, 
referred to. ( Rafique and Lindsay, JJ.) 
Be A GW AN DA8 V MAHADEO PRASAD PAL. 

43 A. 390 = 21 A.LJ. 271 = 1923 A 298 (2). 

- Debts — Necessity—Debts contracted by 

guardian—Enquiry. 

A creditor of a Hindu minor is not bound to 
see to the application of the money. If a 
person dealing with the manager of a family 
or with the guardian of a minor, does make 
inquiries and act honestly, the real existence 
of an alleged and reasonable necessity is 
sufficient to validate the debt and he is not 
bound to see to the application of the money. 
(Kanhaiya Lai and Sulaiman, JJ.) RAGHU- 
BAN8 UPADHYA V. INDERJIT BlNGH. 

20 A.L J. 886 = L.R. 8 A. 470 = 
43 A. 77=1922 All. 526. 

- Debts— Necessity—High rate of in¬ 
terest. 

As regards the rate of interest neoessary or 
proper in a mortgage by the manager of a 
joint Hindu family no hard and fast rule can 
be laid down. The question in such a case is 
“ what is a reasonable rate of interest ” and a 
finding as to the reasonable rate of interest is 
really one of faot. Even if it is a matter of 
discretion, the High Court would not interfere 
in second appeal with the discretion of the 
Court below. ( Lindsay and Ookul Prasad, JJ.) 

Bindeshri Prasad v. Jag Prasad Rai. 

L.R. 3 A. 498 = 1922 All. 339. 

- Debts — Necessity — High rate of 

interest. 

In a suit by the mortgagee regarding joint 
family properties mortgaged to him, he has 
to show it was neoessary to borrow the money 
at the rate of interest specified, if it happens 
to be exorbitant ( Mears, O.J. and Banerjee, 
J.) Ram Bardpu. Bharat Bingh. 

43 AH. 703 - 64 I.C. 763 = 19 A L.J. 744. 

- Debts — Necesti'y — Son not impleaded 

in suit on moitgage—Effect. 

A Hindu fathor mortgaged the family pro¬ 
perty to A and then sold it to B. A sued on 
bis mortgage without impleading the son. B 
objected that the mortgage was not valid as 
the debt was not binding on tho family. 
Held , that no deoiBion as to the validity of the 
mortgage oan be given until the son of the 
mortgagor was impleaded. (Ookul Prasad ani 
Lindsay, JJ.) Tikam Bingh v. Nathu. 

63 1.0. 40. 
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- Debts—Necessity—Burden of proof. 

Mortgage of family property to obtain 
money to purohase Zamindari shares, the 
purchase being lor the benefit of the family 
binds all the members. The mortgagee need 
only prove that he was told that Zemindari 
shares were to be purchased and that he 
believed it to be true. Mortgage of property 
to pay off a prior mortgage, the validity of 
whioh is admitted, and the prior mortgage, 
both are binding on the family. ( Banerjee and 
Sulaiman, JJ.) Tula Ram v. TulsI ram, 

42 All. 639 = 60 I.C. 3 = 18 A.L.J. 699. 

- Debts — Necessity—Liability of sons. 

A mortgage by a Hindu father of joint family 
property in lieu of antecedent debts and debts 
incurred for the benefit of the family is binding 
on his son’s share of the joint family property, 
The payment of a prior mortgage or the con¬ 
sideration for the acquisition of property for 
the joint family are debts for whioh the joint 
family is liable. (Banerjee and Tudball, JJ.) 
atar bingh v. Raghunath SAHaI. 

9B I.C. 974 = 2 U.P.L R. (All.) 118. 

- Debts — Necessity — Interest—High rate 

—Reduction of rate. 

It is inoumbent upon a mortgagee suing to 
enforce his mortgage to prove Dot only the 
existenoe of family necessity for the mortgage 
but that there was neoessity for borrowing at 
an onerous rate of interest. 36 M. L. J. 521, 
Rel. on. The rate of interest was reduoed from 
21 per oeut. oompound interest to simple 
interest at 18 per oent. per annum. (Banerji 
and Piqgott, JJ.) RAMKHELAWAN v. RAM 
NABE8 SINGH. 41 All. 609 = 

17 A.L.J. 738 = 31 1.0. 32 = 
1 U.P.L.R. (H.O.) 97. 

- Debts — Necessity—High rate of in¬ 
terest. 

A mortgagee from a Hindu father must prove 
the necessity for a high rate of interest if he 
desires to olaim such interest. Otherwise the 
Court will give a deoree for suoh interest as is 
reasonable. 19 I. O. 639, 28 I. C. 21, Rel, 
(Rafique and Lindsay, JJ.) BiKHl 8ahu v. 
Kodai Pandai. 30 I.O, 814 = 17 A.L.J. 880. 

[Alio 50 I.O. 434 = 41 All. 671 (P.O.)] 

- Debts — Necessity — High rate of 

interest—Onus— Oovt. Revenue. 

It is for the creditor to show that there was 
neoessity tor the loan and tho payment of a 
high rate of interest was neoessary. Money 
borrowed for payment of Qovornment revenue 
and utilised for that purpose is for family 
necessity. (Richards, O.J. and Banerji, J.) 
Gaya Prasad Tiwari v. Ramphal Misri. 

28 I.C. 21 = 13 A.L.J. 246. 

- Debts — Necessity — High rate of 

interest. 

Bous are not bound to pay any exorbitant 
rate of interest whioh their father may ohoose 


Vol. Ill— 65 
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to promise to pay on a debt borrowed by him in 
the absence of dear proof of necessity therefor. 
(Karamat Hussain and Chamier, JJ.) NATH 
Mal Das o. Daliph 8ingh. 13 1.0. 401. 

- Debts—Necessity—Liability of other 

members 

There is no presumption that a debt contract¬ 
ed even by the manager of a joint family is for 
a necessary purpose. 34 All. 185, Ref. Plaintiff 
must prove benefit or ooneent or necessity. 
( Karamat Husain and Chamier, JJ.) Ganpat 
RAI V. MUNNI LAL. 34 AH. 133 = 

13 1.0. 34 = 9 A L J. 34. 

- -Debts—Necessity — Criminal charge 

against a member—Fund to defend against— 
For family necessity. 

Money seoured by a mortgage of a joint 
family property, for defending a member of the 
family against a criminal ohargo is raised for 
family necessity and the mortgnge is binding on 
the joint-family. (Karamat Husain ani Cha- 
mier, JJ.) Beni Ram v. Kunwar Man 
8INQH. 8 A.L.J 1013 = 11 I 0. 663 = 34 A. 4. 

- Debts—Necessity — Representation by 

father. 

Where the creditor lends his money on a 
representation made by a father that the oourse 
whioh he proposes to take a oourse not un¬ 
reasonable io-itself is calculated to promote the 
interest of his family, the oreditor ought not to 
suffer because owing to the misoonduot of the 
father, things turn out badly. Under these 
oiroumatanoes nothing prevents him from 
levying execution on the family property to 
satisfy a deoree for money against the father 
personally. ( Richardson and Quia, JJ.) 
Mukti Prokash Nande v. Jswabi Dei 
DEBI. 57 1.0. 858 = 24 G.W.N. 938. 

_ Debts—Necessity — Suit just within 

time—Evidence Act, S. 1 IA—Conduct. 

Although a suit to set aside alienation by a 
father on the ground, among others, of want of 
necessity, was within limitation, yet the con¬ 
duct of the plaintiff in instituting the suit just 
at the close of the period prescribed, was held 
to be an important faotor in determining the 
nature of the transaction and in finding out 
whether the alienation was or was not for 
necessity. The mere fact that the area of the 
property comprised in the mortgage forming 
the antecedent debt is not known does not 
justify an inference of want of necessity, (Moti 

Saaar, J.) Daljit Singh t;. Hari Chand. 
^ 1923 Lah. 669. 

.- Debts—Necessity. 

Debts incurred for a litigation in respeot of 
the abdnotion of tbe alieuor’s wife, may be 
reasonably regarded as necessary, tBroadway, 
J.) ANOKH SINGH V. 8APUBAN SINGH. 

' 1923 Lah. 660. 

-— Debts — Necessity—Antecedent debt due 

to third party. 
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Tbe existence of the antecedent debts due to 
third parties constituted valid neoessity. (Scott- 
Smith and Florde , JJ.) Mt. BASANTI v. 
Chanda Singh. 1923 Lah. 502 (2). 

- Debts—Necessity—Onus of proof— 

Presumption. 

In suits by creditors for tbe money due from 
joint family, no general and indexible rule can 
be laid down ; the presumption proper to be 
made will vary with oiroumatanoes and must be 
regulated by and dependent on them. (Broad¬ 
way and Zafar, Ali, JJ.) CHALA Ram v. 
KlSHAN ChaND. 1923 Lah. 462 (2). 

- Debts — Necessity—Onus on creditor. 

Tbe onus of proving necessity for a debt con¬ 
tracted by tho manager is on tbe oreditor who 
seeks to bind the other members of tbe family. 
(Rattigan, C.J, and Scott Smith, J.) HAR 
Kishbn v. Lahore Bank Ltd. 

31 10. 712 = 64 P R. 1919. 

- Debts —Necessity—Proof. 

Debts contracted oy the manager of a joint 
Hindu family or a firm is not necessarily for 
purposes of family or firm and the credit must 
prove the faot in every oase. 172 P.L R 1915 
Dips; 34 All. 135, Poll. (Mirtmeau, J.) FIRM 

Paras Ram Jwala Das v. Gian Chand 

50 1.0. 36. 

- Debts—Necessity—Proof—Liability of 

members of a joint Hindu family. 

There is no presumption that a debt borrowed 
even by tbe manager of a Hindu family was 
contracted for tbe benefit of tbe family or firm. 

34 All. 135, Rel. (Leslie Jones. J.) Bhura v. 
BaNARSIDAS. 174 P L R. 1913 = 

30 I.G. 481 = 113 P.W R. 1913. 

- Debts—Necessity—Debt for the benefit 

of family—Promised by son—Liability under. 

Where a debt wa3 oontraoted by the father 
in a joint Hindu family, for family neoeasity 
and when he was away from home, bis wife and 
son signed an acknowledgment to save the bar 
of limitation and the dealings with the creditor 
continued till finall accounts were settled and 
in the absence of the father, the son and his 
mother signed a promise to pay the debt. Held 
that the promise signed by the son and his 
mother was binding on them in as muoh as the 
debt oontraoted by the father was for the joint 
family, and hence due by its members nnder 
S 25 of the Contract Aot. tKumaraswami 
Sastri, Krishnan and Oigers. JJ.) P. RAMA 
Patter v. r. Viswanath patter. 

41 M.L J 667 = 18 L W. 130 = 
(1922) M.W N. 27 = 68 I G. 133 = 

30 M L T. 209. 

- Debts—Necessity —Marriage expenses 

— Females. 

The expenses inourred in the bangle cere¬ 
mony and Simantbam ceremony of the 
daughter of a deceased Hinda oo-paraener do 
not create any legal obligation on the girl’s 
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unoles to discharge. (Sadasiua Aiyar and 
Burn, JJ.) Visalakshi ammal v. Kali 
NABAYANASWAMI AIYER. 10 L w. 540 = 

53 I.C. 796 = (1919) M.W.N. 878. 

— -Debts—Necessity—Proof—Liability of 
other members—Oiu9. 

The onus of proving that the debt by mana¬ 
ger is for the family benefit lies on the oreditor 
ia the first instance but if the members of the 
joint family withhold the account books of 
their business they cannot rely on the weakness 
of the plff.'s oase. The onus shifts to them. 
(Wallis, 0 3. and Ayling, J.) Gurusami 
Nadan v. Gopalasami Odayar. 

42 Mad. 629 =36 M L J. 563 = 
(1919) M.W.N. 301 = 50 I 0. 773 = 

9 L W. 547. 

- Debts — Necessity — Pro-note executed 
by one member —Prom'set's du'y. 

The payee of a pro-note by one member of a 
joint family must enquire as to the exi9teoce of 
family necessity, but need not see to the appli¬ 
cation of the money ( Ayling and Seshaqiri 

Aiyar, JJ.) Natabaja Naioken v. ayya- 

3AMI PlLLAI, 5 L W. 410 = 

(1917) M.W N. 230=32 M L J 334 = 
38 1.0. 339 = 21 M L.T. 403. 

■ — Debts — Necessity — Marriage expenses 
— Whether binding. 

Marriage being an obligation on Hindus who 
do not desire to beoome porpUual Brahmaohar- 
is or 8 annyasi 0 , debts incurred for marriage 
expenses of a male oo-paroener are binding on 
the family. (Wallis, 8uniara Aiyar and 
Sadasiva Aiyar , JJ.) Gopalkrishnamaraju 
V. VENKATA NARASARAJU, 37 Mad. 273 = 

23M.L.J 298 = 12 M L.T. 292 = 

17 I.C. 808 = (1912) M.W.N. 903 and 1231. 

. ■ Debts—Necessity — Evidence of recitals. 

In a suit on mortgage bond by a Hindu 
father, the reoital in the bond that it was 
exeouted for the discharge of antecedent debts 
is legal evidence against the sons. The Court 
is not bound, from suoh reoital. to draw a pre¬ 
sumption, that the bond was for the purpose of 
discharging antecedent debts. 6 M.I.A. 393, 
Diet. (8undara Iyer and Sadasiva Iyer, JJ.) 
GANGI8ETTI RAMAYYA p. KALLIKA PER- 
BAYYA. 16 10. 411 = (1912) M.W.N. 969. 

- —Debts—Necessity — Marriage expenses 

—Liability of co parceners. 

The maternal unole giving away a girl in 
marriage where the paternal grandfather and 
noole have praotioally abandoned guardianship, 
is entitled to reoover the expenses from the 
family property in the hands of the paternal 
grandfather though at the time of the marriage 
they were in a state of pollution. A marriage 
oolebrated during a period of pollution is not 
on that aooount alone invalid. (Abiur 
Rahim and 8undara Aiyar, JJ.) Venkadam 
Narayana Iyer v. Siva Subramania Iyer. 

18 1.0.983 = 22 M.L.J. 49. 
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—- Debts—Necessity — Marriage expenses 

of a member. 

The moctgage of a family property to meet 
the expenses of the marriage of a member of 
the family is binding on all male members of 
that family (Benson and Sundara Iyer, JJ.) 
Marina Krishnayya v. Dodisktti Ram- 
anna. 12 I.C. 339 = 11911) 2 M.W.N. 880. 

' Debts — Necessity — Marriage of 
daughter — Liability of co-parceners for 
expenses. 

The oo-paroeners are bound under Hindu 
Law to pay the reasonable expenses of the 
daughter’s marriage of a oo-paroener. ( Benson 
and Sundara Iyer, JJ.) ACHA RANGANAIK- 
AMM4L V. ACH* RAMANUJA AIYANGAR. 

35 Mad. 728 = 21 M L J. 609 = 
10 M L.T 57= 11 I 0 570 = 
(1911 , 2 M W.N. 283. 

——Debts — Necessity—Expenses of cri¬ 

minal case—Purchase of war bonds . 

Debts inourred by the manager in defending 
himself against a criminal oharge are payable 
by the family. A sum of Rs. 32.000 is not an 
unreasonable expenditure In the case of a res¬ 
pectable family. Debts inourred for purchasing 
war bonds and thus assuring a steady income 
to the family are also binding on the family. 
4 Pat. L J. 663, Rel. ( Kotvil and Prideaux, 
A.J.Os.) Nimbaji v. Kisan Lal. 68 1 . 0 . 668 . 

- Debts—Necessity — Representation by 

father or manager—Necessity for inquity— 
Recitals. 

The representations of the borrower are not 
merely evidenoe, but may in particular oiroum- 
stanoea be suffioient to shift the burden of 
proof from the lender to the person impeaching 
the debt or alienation. Something more than 
mere representations of the borrower is neoes- 
eary to constitute reasonable inquiry on the 
pact of the lender espeoially where otheu 
avenues of inquiry were open to the borrower, 
6 M.I.A. 393; 35 M. 108, foil. (Hallifax. A.J. 
O.) GANBA 1). 8HBI VlSHWESHWAR MAHA- 
DEO DE08THAN OF NAGPUR. 

4 N.L J. 26 = 64 1.0. 268 = 

17 N L R. 194. 

- Debts — Necessity—Pre-emption decree 

—Payment of. 

The faot that a transaction ia entered into 
by all the adult members of the family ia 
suffioient to raise a presumption of necessity. 
An amount payable under a pre-emption decree 
ia a debt for which the manager is justified in 
borrowing money on the security of the family 
property. ( Daniels, A. J O ) SHAM BHER 

Datt Singh v. Lalta Singh. 

72 I.C. 1000 = 9 O. St A.L.R, 259. 

- Debts — Necessity—Loan to save family 

business. 

Where the manager borrows money to save 
the family property and to remove the fear of 
disturbance likely to be oauaed in the family 
business, the existence of necessity may b& 
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presumed, where there is DOthing to show that 
the lender acted otherwise than in good faith. 
If a previous loan on a pro note by manager 
binds the family, a subsequent mortgage in 
lieu of it oanuot be impeached. ( Stuart and 
Eanhaiya Lai, A.J.Cs ) Palak Ram v. Ram 
SUNDAB. 7 O L J. 530 = 60 l.C. 410 = 

2 U.P L.R. (J.G.) 168. 

- Debts — Necessity — Interest — Exorbi¬ 
tant rate—Debt by Hindu father on credit of 
family property. 

In case of debts contracted by a Hindu 
father on the credit of the family property 
Courts h*ve a discretion to interfere if the 
interest charged is excessive or exorbitant. 
The appellate Court will be slow to interfere 
where it can be shown that, such discretion 
has been exeroised in a reasonable manner. 
iLimiaap, J.C.) Dargahi v, Chaudhuri 
Rajebhwari PERSHAD. 48 I 0. 733 = 

21 O.O. 269. 

- Debts — Necessity — Interest — High 

rate- 

h. oreditor who advances money to a Hindu 
widow for legal necessity at a high rate of 
interest is not entitled to reoover interest at 
that rate, unless he explains why that rate was 
fixed. In such oases the creditor should be 
allowed a reasonable rate of interest. (Lindsay, 

J.C.) Dwaraka Prasad u. Pbithi Pal 
BINGH. 47 l.C. 106 = 8 O.L J. 271. 

- Debts — Necessity — Interest . 

Debt carrying exessive interest does not bind 
the aoa so lar as an.onerous rate.of interest is 
concerned unless it is justified by the state of 
the lamily, the burden of proving whioh lies on 
mortgagee even as deft, and if a decree is 
obtained agaiDst father on the footing of euoh 
interest, bods must be relieved from liability 
under the decree if they pay reasonable interest. 
(Stuart and Eanhaiya Lai, A.J.Cs.) SADHO 
GHABAN PBaSAD V. RAM RATAN. 

40 I C. 359 = 4 O.L.J. 337. 

--— Debts — Necessity — Proof — Family 

necessity. 

There is no presumption that debts incurred 
by members of a joint Hmdu family were in¬ 
curred for family necessity ; the fact must be 
proved by the oreditor although it may be 
difficult for him to adduoe evidence on the 
point owing to a lapse of time. In a oase of a 
traD6fer of family property by Borne members 
there is no presumption that the remaining 
members consented to the transfer, f Stuart. 
A.J.G.) BISHWANATH SINGH V RAMPAL 
BINGH. 33 l.C. 778=8 O L.J. 26. 

- Debts — Necessity —Proof — Trading 

family . 

No presumption that debts inourred by joint 
Hindu family were inourred for necessity. 
But in the oase of trading families manager 
has implied authority. So the creditor need 
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not enquire into the purpose. (Lindsay, J.C.) 

Ghanshyam Dash. Hardei. 

32 l.C. 380 = 2 O.L.J. 962. 

- -Debts — Necessity— Mortgage by father 

— Necessity not proved — Decree for sale-Per¬ 
sonal decree — Liability of surviving members. 

Where property of a joint family is mortgag¬ 
ed by the father and there is no allegation of 
legal necessity it is incumbent on the mortgagee 
to prove that the sons and grandsons of the 
original mortgagor were liable to dieohatge the 
debt anil that the property in their hands is 
liable to be sold. Th9 mortgagee cannot get a 
mortgage deoree unless he proves that the 
money was borrowed (or purposes which are 
binding on the joint family. (Lindsay, J. C.) 

Ramnath v. Mahadeo Prasad. 

• £0 l.C, 382 = 2 O.L.J. 878. 

- Debts—Necessity—Marriage expenses 

— Twice-born. 

Marriage is obligatory on Hindus who do not 
desire to adopt the life of a perpetual Brabma- 
chaci or Sanyasi ,and so the debts reasonably 
inourred for the marriage of a twice-born Hmdu 
are binding on the joint family. (Eanhaiya 
Lai, A.J.C.) GHAZAFFAR HUSSAIN v. 

Mahabir Prasad, 17 l.C. 309. 

- Debts—Necessity—Borrowing by mana¬ 
ger—Rights of creditor — Interest — Enforceabi¬ 
lity against family. 

When a contraot of loan entered into by a 
head member or karta of a joint Hindu family 
ie sought to be enforoed against the othor mem¬ 
bers on the ground of necessity, it must be 
shown not only that thero was a necessity to 
borrow the prinoipal sum but that the rate of 
interest agreed upon was also a necessity ; in 
other words, that it was impossible for the 
karta or the h6ad member to obtain a loan for 
family necessity except at the rate of interest 
agreed upon. The creditor in such a case has 
not only to show that there was a family neces¬ 
sity so as to bind the members of that family 
cn behalf of the parties to the contraot with 
respeot to the loan advanced but that the rate 
of interest was the market or oommeroial rate. 
He will not be entitled to enforoe a higher rate 
of interest against the other members and to 
make the joint family properties liable for 
interest higher than '.he current market rate of 
interest. ( Jwala Prasad and Ross, JJ.) 
Mahadeo Prasad v. Bissessar Prasad. 

2 P. 438 = 4 P.L.T. 707 = 1924 P. 71. 

- Debts—Necessity—Pressure of creditors 

—Proof of. 

Where there has been a long series of transac¬ 
tions it is not always possible for the oreditor 
to prove exaotly the purpose for which any 
particular item was borrowed, and in such a 
case, it is sufficient for the oreditor to show 
that the family was in chronic need of money 
and that the moneys were advanced on the 
representation of the manager that they were 
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needed for such objeot. Moreover where the 
necessity arises from the pressure of a judgment- 
debt the person dealing with the manager of a 
joint Hindu family he ia entitled to treat the 
judgmentaa ptima facie proof of necessity, and 
he is under do obligation to go behind the 
judgment in order to enquire whether the debt 
covered by the deoreo was for legal and binding 
necessity of the family. (Das and Kulwant 
Qahay, JJ.) Dukhit Ojha v. Janki singh. 

4 P. L.T. 317 : 1923 P. 443. 

- Debts—Necessity — Manager — Decree 

against—Suit by junior member to set aside 
decree—What has to be proved. 

In a suit by the junior member of a joint 
family to set aside a deoree against the mana¬ 
ger as fraudulent, ho has to show that there 
was no legal necessity for the debts sued for, 
and it is not for the creditor to show that there 
was legal necessity for it. Where the evidence 
adduoed'in a oase based on fraud is equally 
consistent with tbo allegations of the plaintiff 
as with the denial of the defendants, a oase of 
fraud is not oatablishod. (Das aid Bucknill, JJ.) 
Damodar Prasad v. Ram barup Komar. 

4 P. L.T. 102 = 1923 Pat 167=* 
1. P L R. 252 = 1923 P. 327. 

- Debts — Necessity. 

Where some junior members were oharged 
with oflonces in oouneotion with family pro¬ 
perty and the manager then being in jail, the 
junior members raised a lean by a mortgage ; 
Held, the mortgage was for a family purpose 
and was binding. Tht defence of a member of 
a joint family ia regarded among the Hindus 
as a picus and necessary aot to remove the 
stigma of diagraoe upon the whole family con¬ 
sequent on a oouviotioD. ( J toil a Prasad and 
Ross . JJ.) Dhanukdhari Binoh v. Rambi- 
RICH BINOH. 1 P. 171 = 1922 P. 833. 

- Debts—Necessity—Marriage expenses 

of male members ol joint family. 

Under the Hindu Law the marriage expen¬ 
ses of the malo mombors of a joint Hindu 
family is a necessity and debts contracted to 
meet suoh expenses would be binding on his 
family. 37 Mad. 273 ; 32 All. 675 ; 32 Bom. 
81, Poll. (Das and Adami, JJ.) DERI LAD 
BAH V. NAND KISOORE QJR. IP. 503 = 

3 PL.T. 789 = 1922 P. 22. 

- Debts — Necessity—Proof oj—Mortgage 

suit. 

In a mortgago suit, the mortgage was proved 
to have been exeouted by the ancestors of tho 
de/ta. to pay a previous bond and it was aleo 
proved that the mortgagee w»a in possession 
without objection by defts. for twenty five 
years. Held, that no proof ol ueoessity is 
required and that the oonduot of tho defts, 
amounted to aoquiesoence. (Adami and 
Bucknill, JJ.)RAM CHOWDHAR1 V. TlLAK- 
OOOWDHARY. 60 1.0. 887. 


HINDU LAW—Debta-Necessity, 

- Debts — Necessity—High rate of inter¬ 
est — Burden of proof. 

The principle that it is incumbent on those 
who support a mortgage mado by tho Manager 
of a joint Hindu family to show not only that 
there was a neoeesity to borrow but that it was 
not unreasonable to borrow at a higher rate of 
interest applies to the case of a mortgage. 6 
C.L.J. 162 ; 41 All. 571 ; 41 All. 581. Ref In 
the absenoe, however, of a spsoifio plea in the 
written statement that there was no necessity 
to borrow at a higher rate ol interest the burden 
of establishing that necessity does not lie on 
the mortgagee. (Adami and Das, JJ.) JAG 
8AHU V. RAID RADHA KISHUN. 

3 P.L J. 267 = 1 P L.T 209 = 
(1920) Pat. 211 = 38 l.C 867 = 
2 U P LR. (P.) 127. 

- Debts —Necessity—Criminal litigation. 

A joint family member can use family funds 
in repealing a orimiual charge. On the consent 
of the oo-paroener members,a karta can alienage 
joint family property for family necessity. The 
oonsent of a sou after the completion of a 
mortgage by the father is not the ratification 
of the deed but a presumptive proof of a joint 
family necessity. (Das and Coutls,. JJ.) PBEM 

6ukh Dasv. Ram bujhawan Mahto. 

1919 Pot. 451 = 52 1.0. 964 = 1 P.L T. 34. 

- Debts—Necessity — Criminal prosecu¬ 
tion of one of the members—Effect of. 

The stigma of a oriminal charge againet a 
member of a joint family being regarded among 
Hindus as a disgrace to all the members of 
the family, any expense incurred to protect a 
family, lrom suoh a threatened disgrace is 
uecc-sburily in tho interests of all the members 
of tho family. Where, therefore, too Manager 
of a joint Hindu family raises monoy to defray 
tho expenses of defending a oriminal oa3e 
against him, the family property is liable for 
the debts so iQourrod. (Jwala Prasad and 
Das, JJ.) HANUMAT MAHTON v. 80N4- 
dhari Singh. 4 P L J. 633 = 

1920 Pat. 13 = £2 1 0. 734 = 

1 P L.T. 133. 

- Debts—Necessity — Borrowing money 

for purchasing other properly nearer home — 
Speculation. 

The on us is upon a oreditor who advanoe* 
money to the Manager of a Mitaksham joint 
family to prove legal necessity or benefit to the 
joint family or bonafide and reasonable inquiries 
relating thereto. Tuo purohaea of property near 
one’s residenoe is a matter of sentiment and at 
best a spsoulation, and the money borrowed foe 
the same, with Interest and oompound interest, 
leaving no margin (or the profits but rather 
imposing a burden oannot be said to constitute 
legal necessity and is not binding upon the 
other members. The oreditor must make a 
diligent enquiry into the alleged necessity 
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and any representation made to him by the 
k*rta has little value. {Atkinson and Kingsford, 

J-J ) Dip Nabain Choudhury v. Devendra 
Nath Das. 43 I.C. 193 = 3 P L. W. 181. 

- Debts-Necessity—Government Rtve - 

nue. 

Money borrowed for payment of Govern¬ 
ment revenue on tbe family property is a 
necessity binding on all the members of the 
family. ( Chamter , C J. and Sharfuidin, J.) 
Ranjit Peas ad v. Ram Jalan Pandey. 

1 P.L W 197 = 37 I 0 833 = 

1917 Pat. 113. 

- Debts — Necessity — Inquiry. 

The oreditor must show that he made reason¬ 
able enquiries as to neoessity for tbe loan. 
( Chapman and Atkinson, JJ ) MANDIL Das 
v. Megb Nabayan Dubey. 1 P,L J. 39 = 

34 I.C. 742 = 3 P.L W 48. 

Debts—Son 9 Liability. 

-- Debts—Son's liability exists even in 

Hie time of father—Pious obligation. 

Tbe law is now well established that under 
tbe Hindu Law the pious obligation of a son to 
pay his father’s debts exiets whether tbe father 
is alive or dead. Observations of their Lord- 
ships in Sahu Ramachandra v. Bhup Singh 
(44 I.A. 136) regarding the pious obligation of 
sons as not existing during lifetime of father 
disapproved. 11 A. 321 ; 4 I.A. 247 ; 13 I.A. l; 
16 I.A. 99 : 16 I. a. 1; 17 I.A. 11 ; 44 I.A. 1 ; 
16 All. 76 ; 28 Bom. 383 and 22 Mad. 49 Ref, 
(Lord Dunedin). RAJA Brij Nabain 
Rai v. Mangal Prasad rai. 

21 A L J. 831 (P.C.) = 46 M L.J. 23 = 
19 M.L W. 72 = 33 M L T. (P C.) 457 = 
46 A. 93 = 31 I.A. 129 = 3 L.R.P.C 1 = 
28 O.W,N. 283 = 3 P.L.T. 1 = 
2 Pat. L.R (Oiv.) 41 = 1924 P 0. 33 = 
(1924) M W.N. 63 = 26 B L R. 800 = 

11 O L J. 107. 

- Debts — Son’s liability—Mortgage —No 

necessity or antecedent debt — Rights of 
creditor . 

A mortgage ot the joint family property by 
tbo father ia void in the absence of proof of 
neoessity or of an antecedent debt : tbe trans¬ 
action itself gives to the mortgagee no rights 
against tbe father’s interest in tbe joint fami'y 
property. L.R. 17 I.A. 194, Appl. Exceptions to 
the above general rule may arise from special 
ciroumstauoee, e g., from a representation or 
undertaking by the mortgagor that he had 
power <=o mortgage the joint property. 12 B.L. 
R. 90, Diet. tVtscount Haldane.) LACHMEN 
Prasad v sarnam Singh. 39A1I.SOO = 

16 A L J 884 = 2 P L.W. 29 = 
21 0 W.N. 990 = 33 M L.J. 39 = 
19 Bom. L R 648 = 26 C.L J, 97 = 
(1917) M W.N. 816 = 6 L.W. 834 = 
40 I.C. 2B4 = 44 I.A. 163 (P.C.). 


HINDU LAW—Debti—Son s Liability, 

- Debts— Son's liability — Necessity- 

Antecedent debt— Pious obligation—Onus of'/ 
proof. 


Under the law of the Mitakshara, the father 
in bis capacity of manager and head of tha 
family has power to affeofc or dispose of joint 
family property for estate or family neoeGsity, 
but otherwise he has no power of sale or mort¬ 
gage exoept for an antecedent debt. A borrow¬ 
ing on the oooasion of a mortgage or in con¬ 
sideration of a sale is not suoh an anteoedent 
debt. The exception only applies to the oase 
where the father’s debt has been incurred irre¬ 
spective of the oredit obtainable from the joint 
family property. To validate a mortgage for 
an antecedent debt net only antecedenoy in 
time but real dissociation in fact is required. 
Tbe exception in this respeot has been invoked 
for the protection of third parties who have 
takeu their title for onerous consideration, and 
in good faith and should not be extended so as 
to oover a breaoh of trust by father. 31 All. 176, 
Appr,; 29 Mad. 500 ; 34 Cal. 184, Disappr. The 
pious obligation of tbe sons and grandsons 
under the Mitakshara law, to discharge their 
father's and grandfather’s debts does not attaoh 
while the father and grandfather are alive and 
the latter oannot dispose of tbeir shares in the 
joint family property cn that grcuud, (Lord 

Shaw) bahu Ram Chandra v. Phup Singh. 

39 All 437 = 44 I A. 126 = 
21 C.W.N. 698=1 P.L.W. 837 = 
15 A.L.J 437 = 19 Bom. L R 498 = 
26 C.L J. 1 = 33 M.L J. 14 = 
(1917> M. W.N 439 = 22 M.L T 22 = 
39 I.C. 280=6 L.W. 213 (P.O.). 


- Debts—Son’s liability- Decree against 

father — Right, title and interest—Sale of 
— Purchaser’s right — Mitakshara joint 
family . 


Under the Mitakshara Law a judgmont 
against tbe lather alone caD always be executed 
against the whole joint family property exoept 
where the debt in respeot of which tbe judg¬ 
ment was obtained wa9 incurred for illegal or 
immoral purposes. The words “right, title and 
interest of the judgment-debtor (father)” in the 
sale certificate do not necessarily import tbat r 
when the father is the judgment-debtor, 
nothing but his share of the joint family pro¬ 
perty is sold. There is no reason why the exe¬ 
cution creditor should be deprived of his 
undoubted rights by suoh a narrow construction. 
In oases of this kind the sub9taDce and Dot the 
ieohDicalities of the transaction should be 
egarded. Having regard to the conduct of the 
sons in tbe oase and to tbe prioe paid by the 
‘xeoutioD oreditor ,who purchased the preperty, 
t was held that the intention was to sell the 
vhole property including tbe interest of th» 

ions. 14 I.A. 77 ; 17. I.A. 11, Ref. to (Lord 
Buckmasterj BBIPAD SINGH v. PRODYOT 
£nMAR 44 CaI. 524 = 32 M.L ( J. 138*^ 

13 A.L.J 147 = tl917)M W.N. 193** 
21 C W.N. 442 = 28 C L J. 220= 
21 M L T. 222 = 19 Bom. L.R. 290=- 
89. I.C. 252 = 44 I.A. 1 (P.O.N 
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- Debt— Son's liability—Decree on mort¬ 
gage — Suit by sons to recover. 

Hindu sons oannot recover joint family pro¬ 
perly whioh hae been sold in exeoution of a 
mortgage deoree against their father without 
showing that the mortgage debt was for illegal 
or immoral purposes. 48 C. 34 ; 42 A. 38 ; 39 
A. 437, Rel. iR&ues and Daniels, JJ.) 8ITLA 
Prasad v, Mt. chameli Bahu. 

21 A L J. 083 = L.R. 4 A. 326 = 
9 0. & A.L.R. 768= 1924 A. 111. 


HINDU LAW—Debts—8on’B Liability. 

the other. (Stuart and Kanhaiya Lai, JJ-) 
KISHAN SINGH V. CHEJJU 8INGH. 

L R 3 All. 609=1923 A. 208. 


- Debts — Son’s liability —Pious obliga¬ 
tion of son during life time of father . 

As long as father is alive eon's pious 
obligation does not arise and their share is not 
liable to attachment and sale in exeoution of a 
money decree against father. (Gokul Prasad, J.) 

RAMKISHORE V. ABDUL KARIM. 

1923 All. 173 (1) 


- Debts— Son's liability—Decree against 

father. 

A decree against the father of a joint Hindu 
family oannot be executed against the whole 
family property it the debt in respeot of wbioh 
the judgment has been obtained was a debt in¬ 
curred tor illegal or immoral purposes. In every 
other event it is open to the exeoution oreditor 
to sell the whole of the estate in satisfaction of 
the judgment obtained against the lather alone. 
Whore the properties of the family have been 
sold in execution of a deoree against the lather 
and purohased by a straDger, the sons oannot 
question the sale unleos they oan show that the 
debt was illegal or immoral. 39 A. 437 ; 44 A. 
368 *, 15 A.L.J. 147, referred to. ( Lindsay and 
Sulaiman, JJ). Ram Chander v. Mahomed 
Nub. 45 A 343 = 21 A L J. 483 = 

* L.R. 4 A. 237 = 1623 A. 891. 

—- Debts —Son’s liability—Pious obliga¬ 

tion—Death of father. 

Where the debt of the father is neither for 
legal necessity nor antecedent, the son is not 
under a pious obligation to pay it merely 
because the father is dead. (Daniels, J.) 
RAJA 8INGH V. DUBGA 8INGH 

1923 A. 529 (1). 

-:- Debts—Son’s liability—Mortgage in¬ 
valid—Pious obligation to pay debt. 

The liability of a son or grandson to pay the 
debt of his anoeBtor. whioh is not tainted with 
immorality or was not taken for illegal purposes, 
is not enforceable eo long as the original debtor 
iB alive and is capable of paying his debts. 
During the lifetime of the father apart from 
any question of family benefit or necessity the 
liability of a son to pay a debt due by his father 
is only contingent. The existence of that 
liability contingent or vested, has been utilised 
to build up the doctrine of antecedent debt to 
validate a mortgage or sale ofleoted by the 
father to pay such debt; and in many cases, a 
oreditor has been allowed to reoover a debt due 
by the father from the entire family property, 
if not tainted with immorality, as if the 
liability were concurrent. 44 A. 126: 39 A. 237, 
Ref. If the attempt to enforce a mortgage on 
the theory of pious obligation fails, the right to 
attaoh tho family property during the life time 
of tho father on the strength of that pious 
obligation oan be still less reoognised because 
if no pious obligation exists, it must be as 
insufficient to support the one as to support 


- Debts—Son’s liability—Decree debt 

Pious obligation—Extent of. 

A Hindu son is liable for the unsatisfied 
deoree debts of bis deceased father to the extent 
of the anoestral properties unless he ebows that 
the debt was ooDtraoted for an illegal or im 
moral purpose. This is so even if the son was a 
party to ihe decree against the father. (Piggolt 
and Walsh, JJ.) RAMANAND SBUKUL J. 
CHHOTEY Lad. 20 A.L J. 969 = 1923 All. 124. 

- Debts —Son’s liability—Decree against 

father—Liability of entire family estate, 

Where there is a simple money deoree 
against a Hindu father whioh is not shown to 
have been on the basis of a debt tainted wit 
illegality or immorality, the deoree oan be 
exeouted agaiuet the father and the father a 
interest in the family property oan be attached 
and sold. 39 A. 237, Diet ; 15 A.L J. 147. Boll. 
(Stuart and Sulaxman, JJ.) KALYAN BlNGH 
y. DHABAM 8INGH. 20 A L J.721- 

L.R. 3 All. 492 = 1922 A. 489. 

- Debts-Son’s liability-Father—Rene- 

ioal of time-barred debts. 

A Hindu father oan exeoute a fresh bond in 
lieu of time-barred debts contracted by him and 
the eone would be under a pious obligation to 
pay ofi the bond alter his death. The Hindu 
Law does not recognise rdv rule as to the 
extinction of claims by the efflux of time. bftl* 
293, Foil. (Gokul Prasad and Stuart, 
RAMKISHAN RAI V. CHHEDI RAI. 

44 All. 628 = 20 A L.J. 877 = 1922 All. 402. 

- Debts— Son’s liability to pay lather's 

debt in lifetime of father. 

The son’s pious duty to pay his father’s debt 
oannot be enforoed in the life-limo of bis lather 
and the son has the right to object to tho pay¬ 
ment of euoh debts out of his share when the 
father is alive. (Gokul Prasad and Lindsay, JJ.) 
8HEODAN 8INGH V. BHAGWAN BlNGH. 

43 All. 496 = 19 A.L.J. 431 = 
3 U.P L R. lA ) 80 = 
1922 All. 323. 

- —Debts — Son’s liability — Father — 

Decree against . 

It is competent to the holder of a simpl® 
money deoree against a Hindu father to attaoh 
and bring to sale in exeoution the whole family 
property including the son’s shares therein, 
unless the debt where on the deoree was obtain. 
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ed was tainted with immorality or illegality. 
(Piggotl and Walsh JJ.) Mohan Lalu, Bala 
Peas ad. 44 All. 619 = L.R 3 A 315 = 

1922 All. 310. 

- Debt3—Son’s liability—Father's debt 

contracted while estate under the Court of 
Wards. 

Where a Hindu contracted debt3 while hia 
e3tate Wig uadar tho Court of Wards and he 
waa incompetent to contract. hia son ia under 
no pious obligation to pay off the debt. A bond 
executed in lieu of the debt ia not enforceable 
againat the son. (Rafigue and Lindsay , JJ.) 

Chaubey Baldeo Prasad V. Bindeshri 
Prasad. 20 A L J. 24 = 1922 All. 213. 

- Debts—Son's liability —Father —Mort¬ 
gage debt. 

In the absence of proof of legal necessity or 
of an antecedent debt to discharge whioh a 
mortgage by a Hindu father was executed, the 
Court, would not enforce the mortgage against 
the son’s share of the property on the ground 
of their pious obligation to pay their father’s 
debt. 52 1.0. 108 not, Poll. 65 I. C. 950 ; 22 
O.C. 84 ; 31 A. 176 Rol. (Dalai. A.J.C ) Gaja- 
dhar Bakhsh sinoh v. Bai.tnath. 

20 A L J. 208= 8 O L J. 603 = 

1922 All. SO. 

■—Debts — Son's liability—Sale of family 
properly in execution —Suit by sen to set asiae 
—Flea of immoral debt. 

The entire ancestral property belonging to a 
Hindu father and his sons was sold by a 
creditor in exoouiion of a deoree obtained by 
him against the father. On this the sons filed 
a suit for settiug aside the sale alleging that 
the debt bad beon incurred for immoral pur¬ 
poses but this they failed to prove. In taese 
oiroumstanoes the sale is valid and the oreditor 
oan sell the property. Further, sale of 
ancestral property by a Civil Court is not void 
altogether. ( Stuart and Ryves, JJ.) DALIP 
NARAIN 8INGH V. PARMAOTI Biel. 

42 All. 58=67 I.O. 93l= 17 A L.J. 982. 

- Debts — Son’s liability— Mortgage — 

Decree for sale—Sale proceeds insufficient — 
Mortgagee's right only to proceed against son's 
mortgagor for balance—Personal remedy. 

In exooution of a deoree for sale on a mort¬ 
gage against a Hindu father the only property 
comprised in the mortgages was sold. The sale 
proceeds, howevor, did not fully satisfy the 
mortgage, and for the remaining sum the 
decree-holder applied for a personal deoree under 
O. 34, r. 6, of the C. P. Code. The decree 
was passed against the father alone, although 
the personal remedy uader the first of the two 
mortgages had become time-barred. The father 
then died and the deores-holder sought to 
attach and to bring to sale the property of the 
joint family whioh had come to the son by 
survivorship. Held, that the application had 
beon rightly dismissed as the personal decree 
passod against the father to whioh the son was 
□o party was made up in parti of the time- 


HINDU LAW—Debts—Son’s Liability. 

barred debt. (Richards, C.J. and Banerjee, J.) 
8HIAM BEHARI LAL v. BHURE LAL. 

17 A.L J. 578. 

- Debts — Son’s liability —Time barred 

debt. 

The grant of a fresh deed by a Hindu father, 
in re3poct of a time-barred debt does not bind 
the son on the anoeatral property. (Tuiball 
and Rafigue, JJ.) Girdhari Lal v. GOBIND 

63 1.0. 23 = 19 A.L.J. 456. 

- Debts—Son’s liability. 

A mortgage by Hindu father to discharge 
debts oontraoted for immoral purposes dop« not 
bind tho son’s interest in the family. ( Walsh 
and Ryves, JJ.) Gokul Singh v. Gokcjd 
Singh. 62 I 0. Ill = 3 U P L R. (A.) 14. 

- Debts —Son’s liability—Rash bargain 

by father—Liability of family property. 

The father bid at an auotion sale and deposit¬ 
ed one-fourth of the purchase-money, but 
failed to pay the balance upon whioh the 
property was resold aud fetched a small sum. 
The judgment-debtor thereupon applied to 
recover the deficiency and an order was made 
to recover the defioienoy by sale of the family 
properties. The son thereupon brought a suit 
to set aside that order. Held that the suit 
must 6uooeed as what waa due from the father 
was in the nature of a penalty and therefore 
not binding oa the son. (Tudball and 

Rafigue, JJ.) Rautan Lal v. Birjbhukan 
9ar*n. 61 I C. 774, 

- Debts —Son’s liability. 

Debts incurred by a Hindu father for the 
benefit .of the family, and not tainted with 
immorality are binding on his sons by reason 
of their piou3 obligation. A mortgage of family 
property to pay off a previous mortgage debt is 
binding on the family, ( Piggotl and Kan- 
Jcaiyalal, JJ.) LACHMI NARAYAN v. DEOKI. 

39 I.C. 797. 

- Debts — Son's liability—Decree on debt 

— Onus. 

To render a son liable for his father’s debt the 
existence of a debt due by the father must be 
proved by the oreditor. The fact that there is 
a decree against the father, obtained in a suit 
to whioh the son was not a party, is not eviden¬ 
ce against the eon. 39 All. 437, Foil. ( Banerjee 
and Piggott, JJ.) BHAGWaNT v. TULSI Ram. 

31 I.C. 130 = 1 U.P.L.R. (H. C.) 48. 

- Debts — Son’s liability — Suit by 

creditor. 

Prima facie deoree obtained against one 
oannot be executed by the attachment and sale 
of another’s property. Bat the position of a 
son in a joint Hindu family is by reason of his 
pious duty to pay his father’s deot not incurred 
for immoral purposes, very different from that 
of an ordinary third party. 13 Cal. 21, Ref. 

A oreditor having obtained a decree against a 
Hindu father on a promissory note is entitled to 
put to sale the family property and the sons are 
entitled to show that the debt was such as 
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they were not liable to pay. 28 All., 288 ; 3 A. 
L.J. 433, Poll. A oreditoc suing on a pro-note 
executed by a Hindu father, who makes the 
eons parties to the suit but afterwards with¬ 
drawn the suit against the sons cannot be 
plaoed in a worse position as regards the execu¬ 
tion of his decree than he would if the sons 
had not been impleaded. ( Tudball and Piggolt, 
JJ.) Indar Pad v. Imperial Bank. 

37 All. 214 = 23 I.C. 993 = 13 A.L.J. 211. 

- —Debts—Son's liability—Right of sons 

to avoid—Applicability to certain cases. 

The Hindu Law rule that the eons oan avoid 
a deoree passed against their father on showing 
that they were no parties to the deoree and 
that tho debt for whioh the decree was passed 
was suoh as oould not bind them is not applic¬ 
able to a case where they are not seeking to 
evade payment but offoring to redeem the pro¬ 
perty mortgaged by their father. (Rafique and 
Piggott, JJ.) Sundar Bingh u. Ratan Lall. 
36 All. 916 = 24 1.0. 612 = 12 A. L.J. 859. 

- Debts—Son's liability—Execution sale 

—Setting aside• , 

Where ancestral property is Bold in execution 
of a deoree for a father’s debt the son ehould 
prove that the debt was contracted (or immoral 
purposes before he could set aside the sale. 
(Lyle, J.) PANARU Shukul v. Baldko 
BAHAI. 21 I.C. 43. 

- Debts — Son’s liability — Mortgage — 

Compromise by the Manager—Liability of sons 
and grandsons. 

After executing a mortgage, a suit was 
brought by the Manager of joint Hindu family 
for declaration that tho mortgage was fiotitioua. 
A compromise was effooted for a oertain sum 
This oompromise oreated a loan even if there 
was none in the beginning and there being 
sufficient consideration, tho sons and grandsons 
wore bound to discharge this debt. (Ryvee and 
Lyle, JJ.) Ram Kuber Pande v. Ram Dasi. 
39 All. 428 = 20 1.0. 44 = 11 A.L J. 64S. 

- Debts —Son’s liability—Decree against 

lather—Execution sale, 

As it is the pious duty of a Hindu son to pay 
his father’s debt not connected with immoral 
purposes a sale for a payment of suoh debt 
would be binding on the son and his interests 
in the anoostral property aud would give 
a oompleto titlo to the purohaeer. ( Richards, 
C.J. and Danerjee, J.) POKHPAL 8INOH v. 
OHIDDU Bingh. 19 1.0. 903 = 9 A. L.J. 693. 

- Debts—Son's liability—Extent of. 

Tho liability of son to pay his father’s debts 
arises from the date when father fails to dis¬ 
charge his obligation. IKaramat Hussain and 
Chamitr , JJ.) CHAMPALAD v. Shaw sundar 

Mabli. 13 1.0. 830. 

- ‘Debts—Son’s liability—Liability of 

grandsons. 

Grandsons oannot question the sale of joint 
family property in execution of a deoree obtain- 

Vol. III-66 
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ed against the grandfather merely on the 
ground that they were not parties to the suit. 
25 All. 214 ; 29 All. 182 ; 7 A.L J. 852, Foil. ; 
30 All. 256, Dist. (Stanley, C.J. and Griffin, 
J.) Kehri Singh v, Chunihl. 

33 All. 436 = 9 I.C. 476 = 

8 A L J. 216. 

- Debt—Son's liability—Personal decree 

against father — Creditor—Right of, to proceed 
against joint family property. 

The deoision of the Privy Council in Sahu 
Ramv. Bhup Singh, 39 A 437 (P.C.I.does not. 
affect the rule that a creditor who has obtaiued 
a personal decree for money against a Mitak- 
shara father, is entitled to levy execution 
against tho entirety of the joint family property. 
(Richardson and Huda, JJ.) MADHU 8UDHAN 

Das Goswami v Iswar Deyi Debi. 

48 Cal. 341 = 61 I 0. 29 = 24 C.W.N. 949. 

- Debts —Son’s liability—Form of decree. 

Where the consideration for the mortgage 
was received by the mortgagor, the mortgagee 
oannot be held inoperative merely beoause the 
mortgagee has failed to prove that tho money 
was applied as stated in the mortgage bond. 
He oan get a deoree to the effect that if the 
father’s share is not sufficient to satisfy 
tho deoree, the son’s share also will be 
sold. ( Chaudhufi and Newbould, JJ.) Babu 
Krishna Prasad v. Babu ram pershad. 

33 1.0. 990=20 C W.N. 808. 

——■*—Debts — Son’s liability — Minor — 
Guardian. 

Where the mother of a minor exeouted a 
bond on his behalf but not describing herself 
as guardian to pay a debt of his deoeased father, 
the son and nod the mother was liable for the 
same as it is a pious obligation on the son to 
diaoharge his father’s debt. ( Mukerjee and 
Beachcroft, JJ.) SIVA NARAYAN GHOSE v. 
Ramakhya GHOSE. 23 1.0. 877. 

- Debts—Son’s liability—Decree against 

father— Execution sale• 

* Right, title and interest ’ of a father might 
be the father’s share alone or it might inolude 
the son’s ehare also. It depends on the inten¬ 
tion to be gathered from the oiroumstanoes of 
eaoh oasa. The son’s share too oould be sold in 
exeoution of the decree against the father even 
though he was not a party to the proceedings 
in Court. Bale on exeoution of suoh decree 
weald be held good if oreditor had no Dotioe of 
illegality or immorality. 8cn« need not be 
parties but if it is found that the interest of 
the father alone was sought to be proceeded 
against the faot that sous were not parties 
would be material. (ChaKerjee and Walms- 
ley’.31.) Hitendra Singh u. Rambshwar 
Bingh. 22 I.O. 873=18 O W N. 42. 

- Debts—Son’s liability—Question to bt 

determined in execution —0. P. Code, 8. 63. 

The whole of the ancestral property and not 
merely that portion of it in the hands of a 



1043 


CIVIL DIGEST, 1911—1923. 


104* 


HINDU LAW—Debts—Son’s liability. 

Mitakshara son. whioh upon partition would 
have represented the interest of the father, 
if a partition bad been efieoted during his life¬ 
time, is responsible for the satisfaction of the 
judgment debt in exeoution ol a decree passed 
against the deoeased Mitakshara father, where 
the loan was not incurred by the father for 
immoral purposes, 22 W. R. 56 ; 13 Cal- 21, 
Foil. 8. 53, C P.C. (1908), provides that a ques¬ 
tion as to what property would be liable in 
execution, is to be determined in exeoution 
proceedings and not by a separate suit. 
( Mookerjee and Cartiduff, JJ.) LACHMI 
Pbasad Singh v. Basant Lal. 

16 I.C. 970 = 16 C L J. 89. 

- Debi3 — Son’s liability — Liability of 

grandson. 

A grandson is not liable to pay interest on 
the grandfather’s debt. But when a deoree was 
passed against both grandfather and father, the 
father being liable for interest and the mesne 
profits deoreed, the son’s son too is liable. 
(Coxe and Chatierjee , JJ.) RAMDEO PRASAD 
8INGH v. GOPI KOEBI. 16 C W N 383 = 

13 1.0. 349 = 19 C.L J. 296. 

- Debts —8on’s liability—Decree against 

lather. 

A deoree against the father on a mortgage by 
the father has no more force than the mortgage 
itself, which must be proved in order to bind 
the son for an antecedent debt or lot legal 
necessity. (Scott-Smith and Zafar Ali, JJ.) 
Hans Raj v. Badaqi Mal. 1923 Lah. 338. 


HINDU LAW—Debts—Son’s liability. 

Where a Hindu father governed by the* 
Mitakshara law is adjudicated an insolvent, the 
interest of the insolvent including that of hie’ 
sons in the joint family property vests in thr 
Offioial Assignee. The son must prove suoh- 
ciroumstances as would exempt his share of 
family properties. 3 Lah. 329 (F.B.) Foil. 
(Scott Smith, J.) Firm of Ralia Ram 
Jowanda Mad v. Official receiver of 
Gujbanwala Estate. 69 l.C, 729. 

- Debts—Son’s liability—Pious obliga¬ 
tion. 

A money deoree against a Hindu father for a 
debt neither illegal nor immoral, whether 
inourred for family purposes or not, may be? 
enforced in his lifetime by the exeontion sale 
of tho entire oo-paroenary property and is bind¬ 
ing cn the sons. In order to absolve a Hindu 
son from liability for bis father’s debts it is not 
enough to prove that the lather was a man of 
extravagant and vicious habits, but there must 
be some definite oonneotion established betweeD 
tbe debt and the expenditure. The pious 
obligation of a Hindu son to pay his father’s 
debts extends to debts inourred by the father 
during his minority whiob, after attaining 
majority, be agrees to pay. The onus of proving' 
that a deoree obtained on a debt contracted by 
a Hindu father oannot be exeouted against th© 
entire family property including the son’s 
share on the ground that the debt was non¬ 
existent or illegal is on the son. 16 Mad. 99 
Foil. (Abdul Raoof and Moti Sagar, JJ.) Ram 
Rattan v. Basant rai. 2 Lah 263 = 

64 l.C. 121 = 3 Lah. L.J. 963 = 


- Debts—Son’s liability—Father— In¬ 
solvency-Adjudication — Vesting of son’s in¬ 
terest in official assignee —Remedy of sons. 

On the insolvency of a father governed by 
the Mitakshara Law, the whole of the joint 
family property inoluding the interest of his 
sons, vests in the Official Assignee. But the 
sons have their remedy on their establishing 
that the debts of tbe father were illegal 
or immoral and that their sharers would not be 
liable for tbe same. 48 I.O. 526 *, 49 I.C. 848, 
not loll ; 7 B. 433 ; 11 B. 37 ; 19 M. 74 ; 42 0. 
225, Ret. (Shadi Lal. C.J , Chev is and Abdul 
Raoof , JJ.) Bihari Lad v. Bat Narain. 

3 Lah. 329 — 1923 Lah. 1. 

-- Debts — Son’s liability—Mortgage by 

father. 

The son’s share of the family property is not 
liable to satisfy a mortgage created by the 
father unless it is shown that the mortgage was 
created to aisoharge an obligation antecedently 
inourred by the father and the obligation was 
inourred wholly apart from tbe ownership of 
tbe joint estate. 89 A. 437 5 51 A. 236 J 6 
P.L.J. 72, Foil. (Scott-Smith and Abdul Qadir , 

jjj Lakhu Mad v. Bibhen Das. 

3 Lah. 74=1922 Lah. 291. 

- Debts —Son’s liability — Father — In¬ 
solvency of—Interests of sons vest in Receiver. 


- Debts — Son’s liability—Decree against 

father. 

To render a son liable for the father’s debts,, 
the mere existence of a deoree against the 
father is not an evidence against the son who 
was not a party to tbe suit in whioh the deoree 
was obtained. (Chevis, J.) KASTURIMAD V* 
LAJJA RAM. * 60 I C. 79f. 


- Debts — Son’s liability — Fictitious 

debt. 

Where a debt is not found to exist, no 
deoree can bo passed agaiost tbe son of th© 
alleged debtor or against the joint family 
property. (Tudball and Sulaiman, JJ.) Jham- 

man Lad v. Oomad Singh. 97 I.o. 36 = 

2 P L.R. 194- 


- Debts—8on’s liability—Father—Exe¬ 
cution sale of entire property including son’s 
interest. 


A money deoree against a Hindu father when 
he debt was neither illegal nor immoral aoc 
whether he inourred expenses for the family 
>urposes or nos, may be enforced in his lifetime 
jy the exeoution sale of the entire co-parcenary 
istate and is binding on his son. 39 All. 437 
P.O.) Diet. (Shadi Lal and Le-Rossignol* 
rj.) amab Nath v. Rustomji. 

13 P.R. 1918 = 24 P.W.R, 1918 = 
43 I.C. 678 = 112 P.L.R. i9i*- 
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- Debts—Son's liability. 

A eon is as much liable as the father when the 
latter borrows money for family purposes. 

(Shadi Lai, J.) anant Ram v. Mansa Ram. 

32 1.0. 780 = 39 P.W.R 1916. 

- Debts — Son’s liability — Punjab. 

The estate of the minor son whioh oame to 
him though hi9 father oould not be made 
direotly or indireotly liable in respeot of claims 
against his father for monies when the father 
did not oharge the estate in his possession with 
the payment of those debts. 173 P.L R. 1912, 
Foil. [Reid, C. J. and Rattigan, J.) Oho- 
GHATTA V, ASRO MAL. • 30 P R. 1913 = 

17 I.G. 371= 270 P.L.R. 1914. 

-—Debts— Son’s liability— Mortgage by 

father. 

There is a difference between a suit by the 
son to have an alienation of joint family pro¬ 
perty by their father deolared invalid and a 
suit by creditors seeking to fix the liability of 
the father on the son. It is only when a son 
seeks to avoid liability that he has to prove 
that the debt incurred by his father was an 
immoral one. Where the son filed a suit for 
declaration that a mortgage of anoestral pro¬ 
perty executed by hiB father was not lor 
necessity and therefore not binding on him, 
lield that the debt though not binding on the 
son as a mortgage still there was nothing to 
debar the mortgagee from enforcing the decree 
whioh he might obtain against the father for 
the amount of the loan against anoestral 
property including the property mortgaged. 
63 P.R. 1901; 15 P R. 1918, followed. (Broad¬ 
way and Campbell, JJ ) Harkishen 8INGH 
v. LAHORE Bank, LTD. (1922) M W N 692 = 

1923 M. 134. 

- Debts—Son’s liability for father's debt 

—Remedies of creditor. 

Bo long as a Hindu family remains undivid¬ 
ed, a oreditor oan prooeed against the interest of 
the sons in the anoestral property for the debts 
of their father whioh have not been oontraoted 
for illegal or immoral purposes. 4 M. I J 41 M. 
136, 140 ; 38 M. L. J. 402 ; 39 A. 437 J43 M L. 
J. 98 Ref. If the sons alter partition in a joint 
Hindu family efieota bona fide partition at a 
time anterior to the date when their father's 
debt is oontraoted.their responsibility is different 
and the father’s oreditor oannot then prooeed 
against their divided shares. 22 M. 519 ; 41 M. 
138 ; 40 M. L. J. 473, Ref. ( Spencer and 
Devadoas, JJ.) KURUKUNDI BAMA RAO v. 
Firm of Marwadi Vanappi Vajinji 

(1922) M.W.N. 708 = 43 M L J. 745 = 
32 M L T. 9 = 17 L.W. 661 = 46 M 64 = 

1923 M. 36 

- Debt—Son's liability—Cause of parti¬ 
tion being that the father incurs debts. 

The son's share on partition between father 
and eons, is Dot liable for the debts oontraoed 
by the father before division but not oharged 


HINDU LAW—Debts—Son’i liability. 

on the property ; the faot that the partition 
was effected beoause the father was incurring 
debts would not affeot the bona fides of parti¬ 
tion. ( Abdur Rahim and Oldfield, JJ.) 
Kurri Venkata Reddi v. Chelluri 

8URYANARAYANA MURTHI. 40 M L.J. 473 = 
29 M L T. 263 = (1921) M W N. 261 = 

62 I.C. 980=13 L.W. 316. 

"‘ Debt— Son's liability—Ready money 

debt. 

The son’s obligation to pay off bis father’s 
debts attaohes to an antecedent debt as also to 
a ready money debt and if oan be enforced 
during the father’s life-time by the attachment 
of the son’s share in the joint family property. 
(Ayling and Contis Trotter , JJ.) RAJARATNAM 
CHETTY V. ADILAKSHMAMMAL. 

62 1.0. 218 = 28 M.L.T. 278. 

- Debts — Son's liability — Execution 

sale. 

A oreditor suing a Hindu for his personal 
debt not tainted by immorality or illegality is 
entitled to include the sons of the debtor aB 
parties to the suit and to sell the whole 
anoestral property inoluding the son’s share in 
exeoution of the deoree. The deoision in 39 All. 
437 (P.0,) has not altered the previous law in 
this respeot. ( Abdur Rahim and Ayling, JJ.) 
SUBRAMANIA IYER V. SHAW WALLACE 
& CO. 88 M L.J. 402= 12 L W. 117 = 

38 I.C. 648 = 28 M.L.T. 107. 

- Debts— 8on's liability—Personal debts 

— Liability of sons—Suit on mortgage—Per’ 
sonal deoee against whole ancestral properties. 

In a suit upon a mortgage executed by the 
father the Court found the mortgage to be not 
biodiDg as such upon the sons and passed a 
deoree for sale in respeot of the father’s share 
of the mortgaged property and deolined to pass 
a deoree under O. 34, K. 6, 0. P. O. The debt 
wa 3 not proved to be illegal or immoral. Reid, 
that the plff. was entitled to a ocnditional 
decree for the recovery from the mortgagor 
personally and frcm the ancestral properties of 
himself and his eons of any balance left in 
oa 0 o the net prooeeds of the sale of the father’s 
share of the mortgaged property was found to 
be insufficient to pay the amount due to him. 
The deoision in I.L.R. 39 All. 437 (P-0 ) alters 
the law as to the pious obligation of a Hindu 
son evon during his father’s lifetime for a debt 
of the latter whioh is not immoral or illegal. 
(Oldfield and Krishnan. JJ.) KANDASWAMI 
GOUNDAN V. KUPPA MOOPAN. 

43 Mad. 421 = 38 M.L-J. 203 = 
11 L.W. 621 = (I920j M W.N. 181 = 
83 I.C. 320 = 27 M.L.T. 96. 

- Debts—Son's liability—Sale of family 

property in execution of money decree — Son’s 
suit to recover his share. 

A Hindu suing to reoover his share of family 
property sold in execution of a deoree obtained 
against his father is bound to show that the 
debt for whioh the property was sold waa not 
binding on him beoause it waa oontraoted for 
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illegal or immoral purposes or beoause it wa3 
contracted merely to enable the father to sell 
all the son's properties, in the absence of suoh 
proof by him his suit must fail. ( Spencer and 
Krishnan, JJ.) Subbk Rao v. 8wamia 
Pillai. 47 I.C. 835 = 7 L.W. 407. 

- Debts —Son's liability — Alienation- 

Set aside by son—Consideration—Liability to 
pay. 

Where a sale by a Hindu father is set aside 
iu a suit by the son9 on the ground that it is 
not for binding family purposes, the purohaeer 
oannot treat the consideration which hs seeks 
to get refunded as a debt of the father whioh it 
is the pious duty of the sons to repay. 22 Mad, 
312, Poll.; 39 All. 437 ; 41 Mad. 13G, Dist. 
(Abdur Rahim and Napier, JJ.) KlLLARU. 

Kotayya v. Palayarappu Durgayya. 

47 I.O. 192 = 39 M L.J. 461. 

- Debts—Son’s liability--Promissory note 

executed by lather after partition in renewal of 
a note executed before —Pious obligation of son. 

A Hindu son oannot be made liable during 
his father’s lifetime on a promissory note 
ereouted by his father after partition in renew¬ 
al of a note executed by him before partition. 
The deoiaion in Sahu Ram Chandra v. Bhup 
Singh, 14 I. A. 126 does not overrule the right 
of a creditor of a Hindu father whose debt has 
not been inourred for an illegal or immoral 
purpose to join the father and bis sons in a 
suit on the debt and to bring to sale in exeou- 
tion of the deoree iu suoh suit the interest both 
of the father and his sons in the joint family 
property. Per Kumaraswamu Saslri, J. — It is 
the primary duty of the father to p?y debts 
inourred by him not (or any family necessity 
but for his own purples. The pious duty of 
tho son only arises when the assets of the 
father are insufficient assuming that it arises 
at all during the life-time of the father. In 
other words, the pious duty is limited to the 
debts which the father is unable to satisfy out 
of his share or his self-acquired properties. 
(Wallis, C.J. and Kumaraswami Saslri, J.) 
PEDA VENKANNA V. 8REENIVASA DEEK- 
SHITULU. 41 Mad. 136 = 33 M L J, 819 = 
22 M.L.T. 334 = 6 L.W. 649 = 43 I.C. 229 = 

(1918) M.W.N. 53. 

- Debts —Son’s liability—Extent of. 

A son is not jointly bound with tho father to 
pay the debts of the latter. During lifetime of 
father the sou oanuot be sued apart from the 
father. The son’s liabitity-lasts only so long as 
the father's liability subsists and if the latter is 
at an end, the piou9 obligation of the son also 
ceases, Qucere On the insolvency of the father 
does the power of the father to sell the share of 
the son for his debts vest in the official 
assignee, (Ayling and Srinivasa Aiytngar. JJ.) 
NARAYANA CHETTIAB V. VEERAPPA OHET- 
TIAEt, 40 Mad. 681 = 20 M.L.T. 318 = 

(1916) 2 M.W.N. 271 = 4 L.W. 422 = 

89 I.O. 918-31 M.L J. 886. 
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- Debts — Son's liability—Promissory 

note—Onus. 

To make the sons liable on a promissory note 
exeouted by their father who was a member of 
joint Hindu family with the sons, it is suffi¬ 
cient to join the sons in the suit on the pro¬ 
note and give them an opportunity of showing 
oircumstaDoes which would prevent the debt 
being binding on them or a deoree being passed 
against them. It is not necessary to plead and 
prove that the debt was incurred by the father 
for purposes binding on the family where the 
plea of want of consideration is raised the onus 
oi proof in the case of sons is not different 
from that in the case of their father. 27 M.L.J. 
595 ; 23 Mad. 597 ; 30 Mad. 88, Ref. ( Wallis, 
C.J and Eannay, J.) NACBIAPPA CHETTY 
V. DAKSHINAMURTHY. 17 M.L.T. 232 = 

28 I.O. 315 = 11913) M.W.N 217. 

- Debts—Son’s liability—Suit — Whe¬ 
ther should be against one or all sons—Form of 
decree. 

The creditor is not bound to sue all the sons 
for the debt of the deceased Hindu father. 
Even in a suit against one son for a propor¬ 
tionate portion of the debt, it was held that the 
decree should be for the whole amount of the 
debt to the extent of that son’s share in the 
joint family property. ( MilUr , J.) SALEM 

Town Bank v. ramaswamy Iyer. 

26 I.C. 362 = 27 M L J. 2.6. 

— Debts — Son’s liability — Mesne pro¬ 


fits. 

A deoree was passed against the father only 
in a suit against him and bis eons for mesne 
profits. On attachment in execution of that 
decree the son objected that his share ia not 
liable to attachment as he was not a party to 
the deoree. Held, the sen was bound to pay 
his father’s debts uuder religious and moral 
oousideratioDS and the deoree against the father 
alone made no difference in his position. (Ayling 
and Napier, JJ.) ZENAMANDRA PaPIAH v. 

Lanka 8ubba Sastrulu. 

(1914) M.W.N. 616=23 I.C. 326 = 

27 M L J. 276. 

- Debts — Son's liability—Liability of 


cc-parcenirs — Onus. 

Essential difference between the liability of 
sone and liability of co-parceners lies in the 
onus whioh is on the sons on the one oaae, to 
prove the illegal and immoral nature of the 
debt and on the creditor to prov3 neoessity on 
the other. (Miller and Abdur Rahim, JJ.) 
80MASONDARA avalappa Naicker V. 
Murugappa Ohettiar. 36 Mad. 326 = 

18 I.C. 49 = 23 M L.J. 698 = 12 M L T. 571 = 

(1913) M.W.N. 86. 

- Debt—Son's liability—Mortgage—Per¬ 
sonal remedy barred. 

The fact that the personal remedy against 
the judgment-debtor in a mortgage deoree was 
barred does not extinguish the debt ; therefore 
if the interest of a son was sold to Batisfy such 
a debt, it must be held that it was for an 
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antecedent debt and the son would be bound. 
16 Cal. 717 ; 17 Cal. 694, Foil.; 29 Mad. 200 and 
16 M L.J. 62, Ref. (.Benson and Miller, JJ.) 
Muthusami Chettiar v. Subramania 
IYER. 11 M.L.T. 142 = 14 I.C. 69 = 

(1912) M.W.N. 433. 

- Debts—Son's liability—Legal repre 

sentalive of son. 

Where a eimple money decree is obtained 
against the father, and on hia death, his sous 
are brought on reoord as hia legal repreaenta- 
tives, the execution proceedings are binding on 
the son6. 7 Mud. 265 ; 32 Mad. 429, Kxpl. 
(IFaffis and Sankaran Nair, JJ.) Bhaqa- 
Vatulu v. Keleswarappa Venkata. 

(1911) 1 M.W.N. 198 = 9 I C 618 = 

9 hi L.T. 481. 

- Debts— Son's liability—Decree again s* 

father when can be reopened. 

If in regard to an admitted or proved exist¬ 
ing debt of their fathers the sons are only 
entitled to plead that it was illegal or immoral, 
it must be admitted that they are also entitled 
to plead that there was no debt of their lathers 
existing at the time at all, and there is no diffe¬ 
rence between that and the plea that there was 
no debt of their father existing at the time 
which was of such a nature as to justify an 
alienation of their shares lor its satisfaction. 
(Eallifaz A.J.C.). arjun v. Chhagan Lal 

6 N.L.J 183=1923 Nag. 300. 

- Debts—Son's liability-Father's surety 

debts. 

Under the Hindu Law sons are liable to pay 
their father’s debts inourred by him as a surety 
for the re-payment of money lent, Case-law 
examined. (Hallifax, A.J.C.) MAYaRAM v. 
Bhairon Prasad. 19 N.L R. 29 = 

1923 Nag. 113 (2). 

- Debts—Son's liability—Pious obliga¬ 
tion. 

The pious obligation to pay father’s debts 
will not justify a deoision binding the son with 
it during the father’s lifetime if the debt is 
neither antecedent nor for necessity. (Macnair , 

A.J.C.) Parasram v. Lakshmichand. 

37 I.C. 378. 

- Debts—Son's liability—Extent of. 

It is the primary duty of a Hindu 
father to pay debts iuourred by him not for 
any family, but for his own porpcsea and the 
pious duty of a son if it arises at all only arises 
if the father’s share or his self-acquisitions are 
insufficient to meet the debts. ( Findlay , A.J.C. 
NANHU8AO V. GANPATI. 83 I 0. 231. 

- Debts —Sen's liability — Sons' right to 

challenge decree against father. 

Where the eons bring a suit for a declaration 
that a foreclosure decree passed against their 
father is not binding on them on the ground 
they were not made parties to the foreclosure 
suit and it is not shown that the mortgage 
debt was either illegal or immoral, the sons’ 
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suit is not su&tainable. The mere faot that in 
the foreclosure suit the father was not described 
ae the manager of the joint family did not 
make the deoree any the less binding on his 
sous, in the absence of proof that the father 
aoted in a way prejudicial to the interests of 
the family. (Kanhaiya Lal, J.C.) RHAGWATI 
Prasad v. Kallu Ram. 25 0.0.256 = 

1923 Oudh 51, 

- Debts — Son's liability—Pious obliga¬ 
tion. 

Under the Hindu Law, subject to certain 
limited exceptions, ibe whole of the un¬ 
divided estate oi a joint family is liable in 
the hands of the sons for the debts of the 
father unless the debts are taken for illegal or 
immoral purposes. There is a pious obligation 
on the Bone to pay such debts. The obligation 
is only contingent during the father’s lifetime, 
the father may discharge the same in his 
lifetime or there may be ample personal estate 
of the father available out of which the debts 
might be discharged or no joint family property 
left from which their satisfaction might be 
possible. It makes no diflerenco in principle 
whether the property passed out by foreclosure 
or sale [Kanhaiya Lal, J.C.) BINDESHARI 
8INGH V. AUDESH PRASAD SINGH. 

23 O.C. 16 = 1922 Oudh 85. 

- Debts —Son’s liability — Mortgage — 

Personal remedy, 

In the absence of proof of necessity the Sone 
of a Hindu are not liable for a mortgage debt 
contracted by their father. The remedy of the 
creditor on the basis ol the pious obligation of 
the sons is not oo-extensive with his remedy on 
a binding seourity. Whore the sons are sought 
to be made liable on the personal obligation 
oontained in the mortgage exeouted by their 
father, the suit must be brought within uix 
years from the due date under the bond. 31 
A. 176, Foil ; 39 A. 437, Rof, (Lindsay, J.C.) 
Ram Chhattar v. Ram Lal, 63 1.0.950 = 

24 O C. 395. 

-- Debts—Son's liability-Joint or separ¬ 
ate status of the family . 

The question as to the pious obligation of the 
son to pay a debt does not depend upon whether 
the son waB separate or joint with the father. 
That question is baeed on religious considera¬ 
tions. Nor is the pious obligation oonoerned 
with the question whether the debts are seoured 
or unseoured but is concerned only with the 
question whether the debt is lawful or inourred 
lor unlawful or immoral purposes. (Daniels and 
Wazir Bassan, A.J.Os.) Ram Baran v. 
MaNGAL. 8 O L.J. 87 = 23 O C 327 = 

60 1.0. 219 = 2 U.P.L.R. (J.C.) 191. 

- Debts—8on's liability — Pious obliga¬ 
tion. 

The son cannot reoover the property lost by 
hia father either by voluntary or involuntary 
sale for antecedent debts unless he shows that 
the debt was taken for immoral purposes or 
was of such character that he was not in any' 
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contingency bound to discharge. ( Stuart and 
Kanhaiya Lai, A.J.Oa.) Bharath 8INGH v, 
Barsuti SINGH. 23 0.0 244 = 60 I.C. 137 = 

7 0 L.J 499. 

- Debts — Son's liability — Father alive» 

Son’s liability to pay the father’s debt during 
father’s lifetime though contingent may still 
be binding on the son so as to justify aliena¬ 
tion by compromise by the father (Kanhaiya 
Lai , a J.C.) Habi Har Datta v. Mathura 
Prasad. 7 0 L J 467 = 97 1 0. 399 = 

2 U.P.L.R. (J. 0.) 143 

-- — Debts — Sort’s liability—Pious obliga¬ 
tion. 

Where an alienation by a Hindu father is 
questioned by his sons during his life there is 
no pious obligation on the sons to pay the debt. 
39 All. 437 (P.C.), Foil. (Stuart and Kanhaiya- 
Lai, 33.) Jai Narayan v. Rajrang B\ha- 
DUR 8INOH. 48 1.0. 914 = 5 0,L J. 691. 

— “ Debts—Son's liability—Pious obliga¬ 
tion of sons—Liability debtor’s share . 


So long as the father in a Hindu family is 
alive the piou3 obligation to discharge his debts 
whioh is imposed by the Hindu Law upon his 
sons oannot be enforced. Uader a deoree 
against any individual co-paroener for his sepa¬ 
rate debt, a oreditor may during the life of the 
debtor seize and sell hie undivided share in the 
family property. (Lindsay, 3.G.) MaNNA LAL 
V. BHAGWAN DIN. 47 I.C 079=5 0 L.J. 447. 


-— Debts—Son’s liability — Execution of 

decree. 

Where the debt was not incurred for the 
benefit of the family it is only the father’s share 
of the joint property that can be sold in execu¬ 
tion of a personal deoree against the father 
while he is alive. 39 All. 437 (P.O.), Cons. 
(Stuart and Kanhaiya Lai, A.J.O.s) Bharath 
SINGH V. PBAG SINGH. 20 O 0. 311 = 

° 43 I.C. 291 = 9 O.L.J. 9 


_ Debts — Son’s liability . 

As son is not liable for money taken at time 
of the alienation and so forming part and par¬ 
cel of that transaction. 29 Mad. 200 ; 31 All. 
176 J 14 O.O. 299, Ref. In order to exempt him¬ 
self from liability the son must show that debt 
never existed or that it was contracted for 
illegal or immoral purposes. 1 I.A. 321 ; 35 
Oal. 148 : 13 Cal. 21 (35) (P.O.), Raf. (Stuart 
and Kanhaiya Lai, A.J.Cs ) Bakh ata- 
war Singh v. Ram Singh. 36 I.C 41 = 

3 0 L.J. 289. 


- Debts —Son’s liability —Barred-debts 

A promise to pay a barred debt is neither 
illegal nor immoral and is therefore binding on 
the eons. But It is not binding on the other 
eo-paroeners beoause it is not for the family 
benefit. 31 A. 171; 8 A.L.J. 649 ; 6 Mad. 293, 
Ref. (Lindsay J.C. and Kanhaiya Lai, A. 
j o.) Hari Har Baksh Singh v Bharat 
Prasad. 20 I.C. 990 = 16 O.C, 189, 
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HINDU LAW—Debts—Son’a liability. 

— —Debts — Son’s liability—Extent of. 

A mortgage by father not for neoessity nor 
for immoral purposes is biadmg on the sons as 
well. 13 Cal. 21; 24 All. 129; 106 Cal. 360; 34 
Cal. 184, Ref. (Tuiball and Evans , A.J.Cs.) 
JAI RAM V. SHEOSHANKAR BAKSH. 

9 I.C. 406. 

- Debts — Son's liability during father’s 

life-time. 

Where the debts ioourred by a Hindu father 
were not inourred for legal and justifying 
necessities of the joint family or for the benefits 
of the defendants Nos. 3 and 4 (bis sons) and 
it is also not found that the debts were inourred 
for immoral purposes, the minor sons of tbs 
father are bound to satisfy their father’s debt 
on the theory of the pious obligation of Che 
sons to pay their father’s debt. The Court 
should accordingly make a deoree against the 
defendants Nos. 3 and 4 and limit tbeir liabi¬ 
lity to the extent of the co-parcenary property 
of the joint family. ( Kulwant Sahav and 
Foster, 33.) DEBENDRA KUMAR v, FYZ4BAD 
Bank, Ltd. 4 P L.T, 916 = 1924 P. 94. 

- Debts — Sdn's liability—Ancestral or 
self-acquired property . 

The onus or proof of immorality or illegality 
as affecting the debt inourred by the father is 
upou the sons, for after the death of their 
father their liability to pay tbe father’s debt 
arises under tbe express text of the Mitakshara 
on the ground of their pious obligation to save 
their fathers from the region of torment or 
hell. The sons, are. therefore, bound to pay the 
deoree debt of their father under the Hindu 
Law. Their liability is a personal one, 
and it i9 not barred up to six years from the 
date of the deoree. The rule of Hindu Law is 
that where a sou or a guardian takes anoestral 
property by survivorship, he is bound to pay 
out of such property all debts of his ancestor 
not inourred for immoral or illegal purposes 
including the judgment-debtor. ( Jwala Prasad 
and Adami, 33.) SHEIKn Karoo v. Ramesh- 
WAR SAO. 3 P L.T. 43=1923 P. 143- 

- Debts — Son’s liability — Personal 

decree—Separate property. 

A sou in h>s representative oapaoity is liable 
for the debts of his deceased father only to the 
extent of the assets of the oo-paroenary property 
held by him, even if a person obtains a personal 
deorae against the sea for recovery of 3ucb 
debts, the deoree mast be construed in the 
light of 8. 52 of the Civ. Pro. Code, and the 
deoree-holder should not be allowed to proceed 
against the separate property of the son. 
(Jwala Prasad and Ross, 33.) BHUJAWAN 

Prasad singh u Ram Narayan. 

69 I.C. 224 (U* 

- Debts—Son's liability. 

A Hindu sou is bound by a charge on 
ancestral property created bv his father before 
his birth. (Coutts and Ross, 33 ) RAMCHANDRA 

Prasad v. Mahabib Prasad singh. 

64 I.C. 247. 
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-Debts—Son’ liability—Liability per¬ 
sonal. 

The son’s liability to pay ofi hig father's 
debts is personal irrespective of any ancestral 
or self-acquired property of his father in his 
hands. Where a eon or grandson takes anoes- 
tral property by survivorship, he must pay all 
debts, those inoucred for immoral and illegal 
purposes exoepted, including judgment-debt, 
and the burden of proving illegality or im¬ 
morality lies on the son or grandson, (Jwala 
Prasad and Adatni, JJ.) Keroo v. Ramesh- 
WAB 8AO. 62 I . 9C3 = 6 P.L.J. 431. 

—- Debts—Son's liability. 

Where a Hindu father contracted a debt to 
help a relative expeoting to get baok the money 
and some benefit out of it, the son is liable to 
pay the debt. (Roe and Coutts, JJ.) Baraik 
Radha Nath Singh v. Thakur deven- 
dra Nath Sahi Deo. 52I.C 68t = 

1919 Pat. 278. 

- Debts—Son's liability —Mortgage by 

father. 

A mortgage by the head of the family ae 
Karta of joint family property for the benefit 
of the family afieots the shares of all members 
of the family. If the mortgagor uses the words 
“ My share” it includes the staaros of hig gons 
and grandsons who are subordinate to him. 

(Roe and Jwala Prasad, JJ ) Deodhari 
Singh v. bhupuabni Singh. 42 1.0. 498 = 

8 P L.W. 1. 

- Debts — Son’s liability — Father’s 

debts-8u.it for, recovery of, against fatherland 
his sons. 

In a suit against a Hindu father and his 
undivided sons toe the reoovery of debts oon- 
traoted by the father alone the plaintiff's olaim 
would stand unless the sons prove that the 
debts were oontraoted for immoral or illegal 
purposes. The amount borrowed may or may 
not have been spent for the benefit of the sons. 
22 Mad. 49, Poll. ( Mullick and Jwala Prasad, 
JJ.) NATHUN1 BINGH V, BAIJNATH PRASAD. 

a Pat. L.J. 212 = 39 I.C 892 = 

1 . P.L.W. aoo. 

■ —— Debts—8on’s liability—Not affected by 
want of necessity or of consent of adult son. 

The liability of a son to pay his father's debt 
is not affected by the absenoe of the son’s con¬ 
sent though a major at the time or of family 
necessity ; it arises from moral and religious 
duty. ( Chapman and Atkinson, JJ.) Bhagat 
9ABHU t>. ABDUL Kabim. 1 Pat. L J. 86 = 

34 1.0. 23 = 2 Pat. L.W. 430. 

Debts—Trade. 

- Debts — Trade — Business purposes— 

Necessity—Proof of. 

Where the manager of a joint Hindu family 
mortgages a joint estate, it must bo still 
incumbent on the parties supporting the mort¬ 
gage to prove that the money raised on the 
mortgage was required for family purposes. No 


HINDU LAW—Debts-Trade. 

doubt if the family is oatrying on a trading 
business, it would be very much easier to 
prove that the money was required for the 
purposes of that trade, and so for family 
purposes, than if the family were mere agricul¬ 
turists. ( Macleod, C.J and Crump . J.) VlTHAL 

Yeshwant v. Bhivapp* Mallappa. 

47 Bora. 637 = 23 Bora L R. 323 = 

1923 Bora. 263 (2), 

- Debts — Trade — Debt by manager — 

Liability of minors. 

A joint family whioh oarries on a trade 
handed down from anoestors beoomss a trading 
family, and in such a case, the miaor members 
are liable for the debts oontraoted by the 
managing member for the purposes of the 
trade or purposes incidental to it- Scott-Smith 
and Leslie-Jones, JJ.) Dayal 8INGH v. 
BAHAL SINGH. 60 I.C. 610. 

- Debts—Trade—Minor's liability. 

A minor oo-paroener during minority is only 
liable to tbe extent of his interest in property. 
After majority too, his share is liable. Rights 
and liabilities of a joint family firm must be 
considered with regard to general rules of 
Hindu Law also. Bo death of one oo-paroener 
does not dissolve the partnership. ( Rattigan, 
Shah Din and Le-Rossignol, JJ.) GOKUL 
Chand v. Hukam ch*nd Nathumal. 

70 and 71 P R. 1917 = 109 P W R 1916 = 
34 1.0. 714 = 134 P L R. 1916 (F B ). 

- Debts— Trade — Dsbts borrowed by 

member conducting business — Liability of 
minor members. 

Where a member of a joint Hindu family 
who carries on an ancestral business on behalf 
of tbe family oontraots debts for purposes of 
the trade, the oreditors are entitled to go 
against the whole of the family property ip- 
oludiug the shares of the minor members 
inasmuch as the debt is borrowed for a family 
purpose. 35 M. 692, distinguished ; 5 L. 
W. 341; 34 Bom. 72 ; 38 M LJ, 65, Rel. 
on. ( Spencer and Devadoss, JJ.) Bubbaraya 
Mudali V. Thangavelu Mudali- 

43 M.L.J. 44 = 1924 Mad. 33. 

- Debts — Trade — Liability of co¬ 
parceners. 

Oo-paroeners though not signatories to a 
pro-note exeouted for family trade purposes 
are liable on a promissory note exeouted by tbe 
Manager of a family trade. (1912) M.W.N. 
1011, Diss. (Coutts Trotter, J ) AYYASAMI 
PlLLAI V. GURUSA&3I NaIOKEN. 

33 1.0. 691 = 3 L.W. 483. 

- Debts — Trade— Liability of co-par¬ 
ceners. 

All oo-paroeners o^n be sued on a note 
exeouted by one member io tbe family name 
whsre a joint family trades under a firm name. 
(Kumaraswami Sastri, J.) VENKATARAMIAH 
Pantulu^v. Bubramaniam. 

26 1.0. 393-16 M.L.T. 489. 
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- Debts—Trade. 

In a Hindu family carrying on agricultural 
business, debts contracted by maoager or 
father are binding on other members and their 
shares in the joint family are bound to satisfy 
the debts, if the money is spent for family 
purposes. ( Twomey, O J. Robinson, Maung Kin 
and RwUdge, JJ.) S.T.8.V CHETTY v.’V.N. 
VADANVETTY. 12 Bur. L.T. 258 = 

8S I.C. 711 = 10 L.B.R. 87 (F.B.) 

-Debts— Trade — Liability of minor co' 

parceners . 

Miner partners of a joint family business are 
ODly liable for the debts of the business to tha 
extent of their share in the property of the firm. 

( Ormond, J ) O. A. M. K. Chetty Firm v. 
V. K. P. Chetty Firm. 311.0.271 = 

8 L B R. 112. 

- Debts—Widow, 

- Debts — Widow— Mortgage — Execution 

— Subrogation. 

A Hindu widow obtained a deoree for posses¬ 
sion of her husband’s estate on payment of a 
cartain sum of money which was spent for the 
discharge of debts binding on the estate, She 
raised the money by a mortgage exeouted in 
favour of one U. and obtained possession. She 
had previously executed other mortgages in 
favour of K and M. U. sued on bis mortgage and 
olaimed priority over the mortgages of K and M 
on the principles of subrogation. Held , that 
the dootrine of subrogation cannot be resorted 
to by the appellant for the purposes of claim¬ 
ing priority over K and M. (Piggott and 
Lindsay, JJ.) UMARAI LAL v. KUKMIN 
KUAB. 38 10. 647 = 14 A.L.J. 983. 

- Debts — Widow—Legal necessity. 

Debts oontraoted by a widow in possession of 
her husband’s estate to meet the expenses of 
litigation in defending her life-estate or for 
protecting the estate are for legal necessity. 
The lender has only to show there was pressure 
on the estate and necessity for borrowing for 
meeting the costs of litigation or that be satis 
fied himself after reasonable enquiry. (Chatter- 
jee and Walmsley. JJ.) STEVENS v. JANKI 
BALHALT. 22 1.0. 304 = 19 G.W.N. 80. 

-— Debts— Widow — Liability of rever¬ 
sioner. 

A reversioner is liable for debts inourred by 
the widow for payment of her husband’s debts 
unless he proves either that the debt had 
already been paid or that the widow was decei¬ 
ved into a belief that they were legally recover¬ 
able. The reversioner is not liable for money 
advanced to the widow without reasonable 
inquiry on <be part of tbo creditor and in the 
absence of rtasonably oredited representation of 
necessity. Kanh'iiya Lai and Sabonadiere, 
A.J.Cp.) BHaGWaNT 8INGH V DAULAT 
BINGH. 21 I 0. 757 = 16 O.C. 272. 

Degradation. 

See Hindu Law— Succession. 


HINDU LAW— Gift. 

Devaathan. 

See Hindu Law — Religious Endow¬ 
ment. 

Disqualification. 

See Hindu Law—succession. 

Dl Yorce. 

See Hindu Law—Marriage. 

Endowment. 

See Hindu Law— 

, (i) Gift. 

(2) Religious Endowment. 

Exclusion from inheritance. 

See Hindu law — Succession—Exolu^ 

SION. 

Executor. 

See Hindu Law—Will. 

Factum Valet. 

See Hindu law— 

(1) ADOPTION. 

(2) Marriage. 

Family Arrangement. 

See Family arrangement. 

Family dwelling-house. 

See Hindu Law— 

(1) joint Family. 

(2) PARTITION. 

Family Settlement. 

See Family arrangement. 

Family Trade. 

See Hindu Law— 

(1) ALIENATION. 

(2) Debts. 

(3) Joint Family—Trade. 

• 

Female’s Estate. 

See Hindu Law—succession. 

Firm. 

See Hindu Law—family Trade, 

Gift. 

See also Hindu Law— 

(1) alienation. 

(2) Joint Family, 

absolute Estate. 

Construction. 

Co PARCENER. 

Father’s power. 

Formalities of. 
idol. 

Limitations. 

Limited estate. 

Limited interest. 

Manager of Joint Family. 

Widow. 
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Gift—Absolute Estate. 

- Gift—Absolute estate—Gift by husband 

to wife—Words empowering alienation. 

Where a Hindu husband makes a «?iffc of 
land to his wife, he can use words of sufficient 
amplitude to oonvey in the terms of the gift 
itself the fullest rights of ownership inoluding 
the power to alienate. In suoh a case it is not 
necessary that the power to alienate 6bould be 
given by express declaration. 30 A. 84 ; 30 
M.L.T. 149, Ref. (Lord Buckmaster) RAMA- 
CHANDRA RAO V. RAMACHaNDRA RAO. 

43 Mad 320 = 48 M.L J 78 = 
24 Bom. L.R, 963 = 16 L.W 1 = 
(1922) M W N. 359 = 20 A L J. 681 = 
26 G.W.N. 713 = 30 M L.T. 134 = 
35 0 L J. 545 = L.R. 3 P C 188 = 
49 I.A. 129 = 1922 P.G. 80 (P.C ). 

- Gift— Absolute estate - Gift to female 

— "Malik”—Repugnant estate. 

A Hindu testator bequeathed the " entire 
estate ” to the deft, subject to conditions of 
wbioh the 4th provided : ' I have bequeathed 
Mauza Khudda to Gomi (a foster daughter) 
after my death she shall be owner in possession 
(malik o qabiz) of the entire Mauza Khudda.’ 
Held, that Gomi though a female took an 
absolute estate in Mauzi Khudda the words 
“ malik-o-qabiz ” in Cl. 4 meaning “owner 
in possession ” signified a full ownership of 
property and the other expressions in the will 
did not alter the absolute estate. Taking the 
olauses together there was no repugnanoy and 
the general disposition in favour of tho deft, 
was subjeot to an exception iu respect of 
Mauz* Khudda bequeathed to Gomi. 35 I.A. 
17, Re). ( Lord tihaw.) Fateh CHAND v 
RUP OhaND 38 All. 443 = 43 I.A. 183 = 

18 Bom. L.R. 900 = 20 M L T 481 = 
21 C.W N. 102 = 4 L.W. 397 = 
(1916; 2M.W.N. 567 = 37 1 0 122 = 

26 O.L.J. 182 (P C.). 

- Gift — Absolute estate — Bahamah 

wajab—Meaning of. 

Held on a construction of the gift that the 
estate conferred on the widowed daughter-in- 
law was an absolute estate and that the words 
“ bahamah wajab ” ooourring in the deed of gift 
meant “ with all rights.” [Stuart. J ) ABHEY 
SINGH v. HlMTA. 63 1 0 653 = 

1923 All. 234 (1). 

- Gift—Absolute estate—Female donee — 

Malik. 

The words “ Malik Mustagil ” in respeot of 
property gifted to a woman, in the absouoo of 
oiroumstanoes indicating that the donee was to 
take a moro life-estate, conferred an absolute 
estate. A grant should be oonstruoted in favour 
of the grantee rather than of the grantor. 30 
All. 84, Ref. tc. {Richards. C.J. and Banerjee, 
J.) NAUBAKHI KUAU V. JAI KI8HEN BlNGH. 

40 All. 675 = 48 1.0. 903=16 A.L J. 564. 

- Gift—Absolute estate—Female donee, 

In oonstruiug a deed of gift to a Hindu 
female regard must be bad to the oontents of 

Vol. in—67 


HINDU LAW—Gift—Absolute estate. 

the same on the merits and the intentions of 
the donor and no presumption ehould be drawn 
from the fact of the donee being a female. 
(Johnstone and Rattigan, JJ.) GURMUKH 
Bingh v. Makhan Singh. 61 P.R. 1911 = 

11 I.C. 846 = 147 P.W.R. 1911, 

- Gift—Absolute estate—Females—Pre¬ 
sumption. 

Per Krishnan, J— Th6 preeumptioo as 
regards bequests in favour of a Hindu woman 
being only a life-estate is no longer applicable 
in this Presidency. ( Spencer and Krishnan. JJ.) 
Chidambara Natha Gounden v. Bed- 
BiPPA REDDI. 10 L.W. 620 = 

34 I.C. 324 = 27 M.L.T, 37. 

- Gift — Absolute estate — Females — 

Nature of estate granted. 

In the case of gifts to Hindu females where 
there are words indicating that an absolute 
estate should pass they should be given a 
liberal interpretation and the estate should not 
be out down by reason of any presumption 
under the Hindu Law. The grant of an 
absolute estate should be made from the whole 
tenor of the dooumont. For the grant of an 
absoluto estate to a female it is not ueceseary 
that there ehould be express words giving 
power oi alienation. 3 I.A. 7, Ref. ; 22 Mad. 
367 and 18 M.L.T. 346, Not foil. ( Spencer and 
Kumaraswami Sastri, J J ) Murakonda 
RAMASWAMI V. MURAKONDA LAKSIMI DEVI, 

63 I.C. 283 = 10 L.W. 269. 

- Gift—Absolute estate — Wife— Will. 

Where the husband gives property to his 
wife and the words of the gift are sufficiently 
olear there is no presumption that the donee 
takes only a limited estato. 33 All. 84 (P.C.), 
Rel. The rule laid down by tho Privy Counoil 
in 2 I A. 7 is a rule of construction to be 
applied only when there is some uncertainty or 
ambiguity in the language of tho instrument 
of gift. A Hindu gave the residue of bis pro¬ 
perties to his two wives and adopted son as 
follows: “Of tho remaining property the 
adopted boy is to bo entitled to enjoy one-half. 
Of the remaining half these two persons my 
senior wife 8. K, and my junior wife B.T. shall 
eaoh take a half.” Held, oaoh wife of ihesettier 
took an absolute estate in the fourth share 
of the properties given to her by the settlement. 
A widow who acquires property absolutely 
under a gift or settlement from her husband 
oan dispose of the same by will. 7 Mad, 387 
and 14 Mad. 274, Dies. ; 30 All. 84 and 38 All. 
446, Rel. \ Wallis. C.J. and Seshagiri Aiyar, 
J.) RAMACHANDRA RAO v. ramachandba 
RaO. 42 Mad. 283=82 I.C 94 = 

36 M L J. 306. 

- Gift—Absolute estate — Wife—Main¬ 
tenance—Nature of estate taken—Presumption. 

A Hindu husband made a gift to his child¬ 
less wife in these words “ I have gifted this day- 
in lieu of maintenance the undermentioned 
house, with rightB of alienation by sale,” with 
“site, watercourses and treasures.” Held, that 
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the deed conferred an absolute heritable estate 
on the widow. A gift to a female should not be 
oonstrued less literally than a gift to a male 
and the broad proposition that a gift to a 
Hindu female (especially to a- wife or a widow 
by her husband) should be oonstrued with a 
prejudice in favour of a life-interest is not 
deduoible from the authorities oited in support 
thereof. 2 I.A. 7, Expl.; 7 Mad. 387 ; 2 L.W. 
887, Dias. ; 17 Bom. 503 ; 17 M.L.J. 622. Dist. 
[Sadasiva Aiyar and Spencer, JJ.) MUTHU 
VENKATANaRAYANA CHETTY V. ATHIPAN- 
DUBANGA NAIDU. 31 10. 217 = 

(1919) M.W.N, 103. 

- Gift— Absolute estate —Female dome — 

Hes'ricfion on alienation. 

A Hindu father made a gift to his daughter 
in these terms : “ These properties having 

been gifted to and delivered possession of to 
you. yourself and your Santhathikal Puthra 
Paramparayami may enjoy the same without 
oreating any inoumbrance, sale, eto.” Held, 
that the deed conveyed an absolute estate and 
that the words were only words of limitation 
and not of purchase. 10 M L,T. 203, Foil. 
The restriction against alienation was a repug¬ 
nant condition and therefore invalid. [Abdur 
Rahim and Kumaraswami Saslri, JJ.) K4N- 
THAMMAL v. MEENAKSHISUNDARAM IYER. 

(1917, M W.N. 867 = 43 I.C. 13 = 

7 L.W. 32. 

— Gift—Absolute estite— Female donee — 
Construction. 

Gift fcom “ generation to generation ” oonfers 
absolute estate even oa a limited owner. 
[Benson and Sundara Iyer, JJ.) NaraSIMMA 

Hegadathi V. Bildxkesu pujari. 

31 I C 513 =23 M.L.J. 637. 

- Gift—Absolute estate—Female donee. 

Where the w >rds of the gift are capable of 
conferring an absolute estate the mere faot of 
donee being a female will not derogate from 
the grant. 22 Mad. 357 ; 31 Mad. 179 ; 35 Gal. 
896 (P C-). Diet. [White. C.J. and Seshagiri 
Iyer, J.) GOMMATTAM RAMANUJA IYANGAR 
V SATAGOPACHAR. 24 1 0.20 = 

27 M.L.J 32). 

- —Gift—Absolute estate—Female dome. 

Under Hindu Law a grant in favour of a 
female does not neoeBsarily confer an absolute 
estate on her. 8. 82 of the Succession Aot does 
not apply to such a oase. ( Kanliaiya Lai, 
A.J.C.) OHAURAS KUNWAR V. Jagannath 
QINGH. 7 O.LJ. 147 = 56 I.C. 287 = 

2 U P.L.R. (J.0.) 89. 

- ‘Gift—Absolute estate — Widow to a 

married daughter . 

A Court should refuse to deolare that the 
deed of gift by a widow to her married daughter 
does not prejudice the reversionary right. 11 
All. 263, Foil. <Stuart, A.J.O.) THAKURDIN 
Singh v. bhagwant Kunbi. 

32 1.0, 734 = 2 O.L J. 629. 


I HINDU LAW—Gift—Construction. 

- Gift—Absolute estate—Female donee . 

There is no presumption that a Hindu 
woman, other than a widow, oannot take 
anything more than a life-interest. [Sharfud- 
din and Alullick, JJ.) JAGANNATHA Prasad 
v. Jaikishin Prasad. 1P L.J. 16 = 

34 I.C 373 = 3 P.L.W. 164, 

Gift —Construction. 

- Gift — Construction — Bahamah wajab 

— Meaning of. 

Held on a oonstruotion of the gift that the 
estate conferred on the widowed daughter-in- 
law was an absolute estate and that the words 
“ bahamah wajab ” occurring in the deed of gift 
meant “with all rights”. [Stuart, J.) ABHEY 
8INGH v. HIMT. 1923 A. 234. 

- Gift —Construction—Bequest to some 

members of a joint family. 

Where the devisees or donees are only some 
o? the members of a joint Hindu family and 
there is a olear intention to exolude the remain¬ 
ing members and to confer on the devisees or 
donees interests to be held, separate from any 
property which the joiat family, might happen 
to possess, there is no ground for assuming that 
the devisees or donees were intended to hold 
the property as co-paroeners in the sense of the 
Hindu Law. [Chamier and Piggott, JJ*) 
PRABHU DYAL v. HARIOHARAN 

26 I 0. 689. 

- Gift — Construction — Will — Donee 

named as adoptee — Gift to donee as a persona 
designata— Gift not conditional on adoption. 

Where there is absolutely nothing in the will 
to show that the faot of the adoption of the 
plaintiff was the motive or reason for the gift, 
in the absence of anything of the kind, inter¬ 
preting the language of the gift in its ordinary 
meaning, the Court must treat it as a gift to 
donee as a persona designata and hold the gift 
as valid. The distinction between what is 
desoription only and what is the reason or 
motive of a gift or bequest may often be very 
fine but it is a distinotion whioh must be drawn 
from a consideration of the language and the 
surrounding circumstances. ( Macltod , C.J. 
and Shah. J.) Bai Dhondubhai v. Java- 
DEKar. 1922 Bom. 332. 

- Gift—Construction — Absolute gift — 

Krishnarpana. 

A gift accompanied by the words Krishnar¬ 
pana amounts to an absolute and irrevocable 
gift though the donor was only a trustee of the 
subjeot-matter of gift, and the donee was bound 
by temporary condition that he should pay a 
trivial sum as Jodi. [Batchelor and Roe, JJ.) 
RANGACHARYA APPACHABYA V SANKBAr.- 

PACHABYA. 87 Bom. 231 = 19 I.C. 887 = 

15 Bom. L R. 178. 

- — Gift—Construction —Female donee — 

Annuity —Putrapautradi Krame— Effect of. 

A series of life-estates in tail male ia 
repugnant to Hindu Law and Courts will give 
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HINDU LAW—Gift—Construction. 


HINDU LAW—Gift—Co parcener. 


to the expression “ putra pautradi Krame” 
ooourring in a gift of an annuity to a Hindu 
lady, its usual technical meaning so that the 
annuity will be perpetual and on the death of 
the lady, her son would take an absolute estate. 
(Teunon and Newbould, JJ.) Rajendra 
.Mohan Moulik v. Upendra Nath Guha. 

61 10. 918. 


- Gift — Construction:— Self acquired 

property. 

Under the Mitakshara Law, where gifts are 
made by a father to several sons, whether they 
are made inter vivos hr by will, as a substitute 
for the partition of the property amoDg them, 
there is no reason to suppose that the father 
intended to favour any one son more than any 
other. The natural supposition is that the 
sons are intended to take their ehares as they 
would take them on partition after the father’s 
death, that is, as an anoestral property. 
(Richardson and Huda. JJ.) MUKTI PRA- 
SASH NANDE V. I8WARI DEI DEBI 

37 I.C 838 = 24 O W N. 938. 


- Gift—Construction. 

Where the expression used was u jo waste, 
guzarike digavi ,” held these words indioate 
that there was no intention of making over the 
lands to her as an absolute gift. 34 A. ‘234, Dist. 
(Scott Smith and Brasher, JJ.) Mt. Malan v. 
KlSHORE CHAND. 1923 Lah 17. 


- Gift—Construction—Bequest to adopt¬ 
ed son—Persona designata. 

Where a Hindu widow took a boy in adoption 
and made a will mentioning the fact of adop¬ 
tion and also made a bequest to the adopted 
son and reoited that she made the will with a 
view to remove subsequent disputes arising in 
connection with the management of rhe family 
property. It was held that tho validity of the 
adoption was not a oondition preoedent to the 
bequest ; but the words “ adopted son ” were 
only desoriptive and in spite of them invalidity 
of the adoption tho devisee oould take under 
the will. ( Shah Din, C.J. and Le-Ross\gnol, 
j.l Ramaji Das v, Durga Prasad 

48 I.C. 90-6 P R. 1918. 


.- Gift—Construction- Defeasance clause 

—Effect of—Transferee from donee—Position 
of. 

A clause in a deed of gift that the donor was 
to become entitled to the properties gifted on 
tho happening of a epeoified oontingenoy is not 
invalid or opposed to Hindu L%W. A Hindu 
who had been sentenced to transportation for 
life made a gift of his properties to a relation 
of hiB subjeot to a oondition that tbo donee 
should hand over tho properties to the donor 
in oaso ho returned to his native villago after 
the termination of his sentence. The donee 
alienated the properties gifted to strangers who 
had notioe of tho terms of the gift. The donor 
subsequently returned and sued for possession. 
Held, that he was entitlod to reoover the pro¬ 
perties from the alienees who oould uot be said 


to be bona fide purchasers. ( Krishnan and 
Venkatasub>a Rao, JJ.) Venkatarama 
Aiyar v. aiyasami aiyar. 43 M L J. 340 = 

16 L.W. 352 = (1922) M.W.N. 657 = 
31 M L T. 463 = 1923 Mad. 67. 

- Gift—Construction—Charily. 

Where provision is made for a oharity by a 
Hindu the presumption is that it oreatea a 
charge on the estate. True teat is to whom is 
tho surplus reserved. (Seshaqiri A\yar and 
Napier, JJ.) KathaN Muthrian v SIVA 
BaghiathammaL. 4 L.W. 104 = 36 I 0 782 = 

20 M L T. 204. 

- Gift—Construction — Teiiants-in com- 

mon. 

When a Hindu male owner gives his property 
to his daughter and eon-in law duriog their 
marriage, to be enjoyed by them iu ooramon, 
they tako the properties as tenants-in-common 
and not as join-, tenants with right of survivor¬ 
ship. 23 Gal. 620. Foil. (Ayling and Napier, 
JJ.) KAPINI GOWNDAN v. SARANGaPaNY. 

3 L.W 287=34 1.0. 741 = 
(1916) 1 M.W.N. 288. 

- Gift — Construction —Aun Santhathi— 

Meaning. 

Unless excluded by foroe of the context, 
an adopted son is included in the expression 
* Aun Santbathi’ (male descendant). ( Sanka■ 
ran Nair and Spencer, JJ.) BaLA 8UBRA- 
mania Pill a i v. pitcha Pillai. 

33 I.C. 552 = (1916/ 1 M W.N. 306. 

- Gift—Construction—Interpretation of 

“ Santhathi paramparaya”— Son taking as a 
gilt—Character of property. 

The words “ Santhathi paramparaya ” give 
olear indication of the faot that the annuity 
created was intended to descend to all heirs of 
the grantee and not to lineal heirs merely. 
A son taking an estate from his father as a gift 
is pet free from liability to whioh he would 
have been subjeot had he taken tho same as an 
heir and son (Per Seshagiri Iyer.) There 
is no ohange in tho obaraotoc of tho pro¬ 
perty if a person is entitled as an heir but 
instead of taking it one takes it under a will. 
This prinoiple is applicable iu oase of inter 
vivos transfers. (Wallis, O C.J. and Seshagiii 
Aiyar, J.) Rajarajesw ara Dorai v. 
V. bundarapandiyaswami. 27 1 0 233 = 

27 M L J. 694. 

• Gift—Co parcener. 

- Gift _ Co-parcener—Performance of 

ceremony- 

Gift of joint family property to aoo-paroener 
by other members, for performing the shradha 
of a deoeased sonless member is valid. It is 
really supported by consideration. 19 M.L J. 
62; 34 Mad. 422. Ref. (Seshaqxri Iyer and 
Phillips, JJ ) BAGIRATHI AMMAL V BAQI- 
RATHI AMSIAL. 25 M.L.T 398 = 

90 I.C. 997 =>(1919) M.W.N. 390. 
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HINDU LA W —Gift—Go-parcener. 

- Gift—Co-parcener — Validity—Right 

of sons. 

A gift by a member of a joint Hindu family 
of some immoveable property, to hia daughter 
which was reasonable aaoompared to hig share 
in all the joint family properties, and which 
was not impeached by his undivided eon during 
hig lifetime oanuot be impeaohed by the son 
or the grandson after the donor’s death. 
( Sankara* Nair and Oldfield. JJ.) Narayana 
v. Ramalinga. 36 I.C. 428 = 39 Mad. 537. 

- Gift —Co-parcener. 

Gift by one co-parcener to another of his 
share of the property other than a surrender is 
bad. ( Stuart and Kanhaiya Lai, A.J.Cs.) 
Bakbtwar Singh v. Ram Singh. 

86 I.C. 41 = 3 0 L.J. 289. 

Gift—Father’s power. 

- Gift—Father's power —Gift in favour 

of daughter. 

According to Mitaksbara a Hindu father has 
the power of making within reasonable limits, 
gifts of moveable property to a daughter. 
What is reasonable in the circumstances is a 
question of faot. (Mr. Ameer Ali.) RAMA¬ 
LINGA annayi v. Narayana annavi. 

49 Mad. 489 = 43 M L J. 428 = 
(1922) M W N. 399 = 26 G.W.N 929 = 
16 L.W. 639 = 20 A L.J. 839 = 
21 Bora. L R 1209 = 80 M L T. 233 = 
49 I.A. 168 = 1922 P.C. 201 (P C.). 

- -Gift—Father's power—Testamentary 

Whatever power the Karta of a joint Hindu 
family may have of making a gift inter viovs 
he has no power to make a bequest of any por¬ 
tion of the joint family property to take effeot 
after bis death. 8 M. H.O.R. 6 ! 5 Oal. 148 . 16 
Mad. 353 ; 5 Bom. 48, Foil. [Mears, O.J. 
Banerjee and Piggott, JJ.) ^ALTa PRASAD 
V. 8HEAM SINGH. 42 All 481 = 

18 A.L.J. 803 = 38 I.C. 687 = 
2 O P.L R. (All.) ,137. 

__ Gift- Father's power. 

Gift by father on his owo behalf and on 
behalf of his minor son is voidable at the 
instance of minor son. {Griffin and Ryves, JJ.) 
8HEO GULAM V. BADRO NARAYAN LAL. 

19 I.C 3S0 = 11 A L J 798. 

- . —Gift —Father's power—Ancestral pro¬ 
perty in favour of female members of the family 
Will—Consent of adult sons—Minors, if bound. 

In a joint Hindu family the father with the 
ooDSont of his adult sons and with the consent 
of relations who are interested in his minor 
sons, oan make a fair and reasonable provision 
by will in favour of the female members of his 
family. 36 All. 337 (P.C.); 35 Mad 628 ; 17 M. 
L J. 528; 27 M. B. J. 485, Foil. {Sadasiva 
Aiyar and Spencer, JJ.i APPANA Patra* 
chariar v. Srinivasa Chariar 

40 Mad. 1122 = 32 M L J. 364 = 8 L W. 914 = 

21 M L.T. 403 = 40 I 0 118 = 
(1917) M W N. 359. 
ISee contra 43 Mad. 824 J 


HINDU LAW—Gift—Formalities of. 

- Gift—Father's power. 

A gift to the daughter of an undivided brother, 
is, if reasonable, binding on the donor’s son. 
( Sundara Aiyar and Spencer, JJ.) PUGALIA 
Vettorammal v. Vettor Goundan. «4' 
(1912; M.W.N. 89 = 11 M.L.T. 103 = 
13 I.C. 473 = 22 M L.J. 321. 

- Gilt—Father's power—Daughter. 

A gift of 8 acres of ancestral land by a 
Hindu father to his daughter after marriage 
when the family was possessed of 200 9oreg of 
land is valid. 37 Cal. 30; 30 Mad. 452; 22 Mad. 
113, Dist. (Munro and Sankaran Nair, JJ.) 
ANIVILLA BUNDARAMAYYA V. CHERDALA 
8ITAMMA. 33 Mad 628 = 21 M L J. 698 = 

9 M L T. 469= 10 I C. 06 = 
(1911; 1 M.W.N. 422. 

- Gift—Father's power — After born 

son. 

Gift of anoestral property by father does not 
bind an after born son (conceived on date of 
gift) and the subsequent death of the son does 
not oure the invalidity. ( Kanhaiya Lai and 
Kendal, A. J. Cs.) JAGJIWAN BAKHSH SINGH 
v. PATRAJ KUAR. 88 I.C. 449 = 3 O.L J. 741. 

Gift —Formalities of. 

- Gift—-Formalities—Delivery of posses¬ 
sion if necessary. 

Under the Hindu Law, delivery of possession 
of immoveable property is not essential to the 
validity of a gift thereof. 17 A. 169 ; 25 A»- 
358, Foil.) ( Ryves and Gokul Prasad, JJ.) 
DEBI 8INGH v. BANSIDAR. 1922 All. 44. 

- Gift-Formalities —Delivery of posses¬ 
sion. 

Before the T.P. Aot came into force a gift 
oould be validly made by an oral transfer 
followed by delivery of possession. 11 Cal. 121, 
Foil. ( Mookerjee and Buckland, JJ.) JAGAN- 

nath Marwari t; Chandni Bibi. 

26 O W N. 63 = 67 1.0. 81 = 34 C L J. 432. 

- Gift—Formalities of—Donee already 

in possession—Joint holding. 

When the donee is already in possession along 
with the donor of a joint holding, a gift of a 
share therein is valid without aotually dividing 
off the gifted portion. ( Shadi Lai. J.) HlRA 
SINGH V JHANDA 8INGH. 106 P.L R. 1917 = 

42 I.C. 371 = 80 P.W.R. 1917. 

- Gift — Formalities of — Possession, 

delivery of — Donor in loco parentis Gift to 
minor and adult together. 

If a donor stands in loco parentis to the 
donee whose parents are living actual possession 
of the property gifted need not be given to the 
donee. The donor oan acoept the gift on behalf 
of the donee. But where a joint gift is made 
to a minor and an adult, the donor in locc 
parentis of the minor cannot accept the gift 
even to the extent of the minor’s share. 
[Abdul Rahim and Seshagiri Iyer, JJ.) 8ABJ A.N 
SAHIB V. ABDUL AZEEZ SAHIB. 42 I.C. 684^ 
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- Gift—Formalities of—Acceptance. 

A gift which is not aooepted oan be revoked. 
(Dalai, A. J. 0 ). Nanhun v. Ram Dayal. 

74 I 0. 818 = 9 0 & A.L.R. 460. 

- Gift—Formalities of—Oral gift—Proof 

of. 

The onus of proving an oral gift is upon the 
person setting it up. (Das and Adami, JJ.) 
rameshwar Narain Singh «. riknatb 
KOERI. 1923 P. 168. 

Gift-Idol. 

———Gift —Idol—Not in existence —Vali¬ 
dity. 

A gift in favour of an idol not in existenoe 
at the time of the gift is invalid. ( Richards, 
O. J. and Banerjee, J.) PHUNDAN Lal v. 
Brimati arya Pritinedhi 9ABHA. 

83 All. 793 = 11 1 0. 260 = 8 A.L.J. 914. 

- Gift—Idol—Nature of gift. 

A gift to a S.vami for the purposes of an idol 
vests the property in the 8wamiaad his succes¬ 
sors as trustees with the idol as the beneficiary. 
(Bacthelor and Rao, JJ.) Ranga Charya 
APPAOHARYA V. DASA CHARYA 8ANKHALPA 
GHARYA. 87 Bora. 231 = 

19 I.G. 887 = 15 Bora. L.R. 178. 

Gift—Limitations. 

- Gift—Limitations. 

A gift over on an indefinite failure of male 
issue in the donor’s line is void. (Mr. Ameer 
Ali) PURNA 8AHI V. K4LIDHAN PAL. 

38 Oal. 603 = 18 0 W.N. 693 = 8 A.L J. 681 = 

13 Bora L.R. 431 = 14 0 L.J. 1 = 
(1911) 2 M W N. 403 = 10 M L.T. 361 = 
11 1.0. 412 = 21 M.L.J 1119 (P.O.). 

- Gift — Limitations —Unborn person — 

Validity—Creation of annuity . 

A grant of an annuity is a right of property 
and as it is an inoorporeal right, the teat of 
"validity in each oase is, whether, under the 
oicoumstanoes, the donor has sufficiently indi¬ 
cated an intention that the transfer should 
take efieot as a oorrody and with that intention 
has done all that iB practicable by way of 
transferring suoh indioia of property as may be 
in existenoe. If there is suoh a transfer there 
is no room for the application of the rule in 
the Tagore case as to the invalidity of a gift to 
an unborn person. 18 G LJ, 85 ; 39 O. 87, Ref. 
(Mookcrjee and Chottner, JJ.) Jatindra 
Mohan Mondal v. Ghanabhyam Ghow- 
DHUBY. 86 0.L J. 428 = 80 0. 286 = 

1923 Gal. 27. 

- Gift—Limitations—Defeasance. 

Defeasance by way of gift »over must be in 
favour of somebody in existenoe at the time of 
the gift. (Reid and Clark, JJ.) KaLLU MAL 
v. OHAHINDI. 86 1.0. 222 = 97 P.L.R. 1916. 

- Gift—Limitations—Unborn persons— 

Invalid . 

The creation of a future interest in immove¬ 
able property in favour of persona unborn is 


oontrary to Hindu Law. (Sankaran Nair and 
Spencer, JJ.) Venkatappa. Nayanim Varu 
v. Thimma nayanim Varu. 

(1914) M.W.N. 900 = 
27 I.G. 879 = 27 M.L.J. 686. 

- Gift — Limitations — Gift subject to 

mortgage—Donee cannot impeach mortgage for 
want of legal necessity. 

A doDee of joint family property subjeot to an 
antecedent mortgage oannot question the 
necessity or propriety of the mortgage. II 
N.L.R. 1. Ref. [Prideaux, A.J.O.) NARAYAN 
v. SHANKAR LAL. 1923 Nag. 127. 


Gift—Limited Estate. 

- Gift—Limited estale-GHt for main¬ 
tenance to Hindu widoio. 

A gift of land for the maintenance of a 
childless Hindu widow oonfers only a life estate 
and very strong evidenoe must be produced to 
prove that the gift to a ohildless widow was 
intended to oreate an absolute interest. <Flet- 
cher and Smither, JJ.) GANENDRA Nath 
Sanyal V. MOHENDBa Mohini Debya. 

42 1.0. 884. 


- Gift—Limited estate — T. P. Act. 

8. 8— Wife. 

A gift by a Hindu in favour of his wife for 
her maintenance and performance of debshiba 
without words of inboritanoe or empowering 
alienation usually oontained in deeds of ab¬ 
solute gift is a gift only lor life of the doDee. 2 
I.A. 8; 11 Cal. 121 (P C.), Ref. The remainder 
remains in the douor and is descendible to ana 
transferable by his heirs- (Chatterjea and 
Beachcroft. JJ.) PRIYAMBADA DARI v. RAM 
GOPAL GHOSA. 27 1.0.407. 


- Qi/t—Limited estate-Gift to wife — 

construction. 

A gift by husband to his wife is stridhanam 
n so far as it passes to her heirs. But she 
loes not take an absolute estate in it. (Rtid % 
ind Clark, JJ.) KALLU Mal v. ChaHINDI. 

36 l.C. 222 = 97 P.L.R. 1916. 

- Gilt-Limited estate-Gilt by widow. 

A gift by a Hindu widow of property in 
vhioh she haa only a life interest passes nothing 
o the donee beyond her life interest notwith- 
itanding words of alienation oontained in the 
gift deed. The onus of proving that an ablsoute 
estate passed by tho gift of a Hindu widow lies 
jn those asserting it. tCoutts Trotter and 
Seshagiri Iyer, JJ.) VEERAKKAL v. THIRU- 
MaKKAL. 84 I 0. 696. 


- Gift __ Limited estate — Wife — Gift 

with all rights. 

Where a certain deed of gift exeonted by a 
Hindu husband in favour of his wife soon after 
his marriage with her provided that the donee 
and her ohildren should enjoy the properties 
with all rights (Sarwa Qwathanthrathudan). 
Held, that the above words did not oonvey an 
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HINDU LAW— Gift— Limited estate. 

absolute estate to tbe wife. (Ayiing and Tyabji, 
JJ ) MANIKA MUDALI V. MUTHACHI 
GOUNDAN. 18 M.L.T. 346 = 30 I.C. 683 = 

2 L.W. 887. 


- Gift—Limited estate. 

Tbe rule in Tagore’s oase that a gift to a 
man, bis sonp, and grandsons passes a general 
estate of inheritance, has no application where 
the words in the deed expressly or impliedly 
limit the right. When different words are used 
to convey an absolute interest and a partial 
interest and where tbe donee is himself 70 


years old tbe intention oan be inferred to be to 
give a life-estate and not an estate of inherit¬ 
ance. 18 W.R. 359 (P.O.); 7 Cal. 304 (P.C.); 
24 Cal. 834, Diet.; 28 Cal. 720. Foil. (Oldfield 
and Tyabji. JJ.) 8EETHAI AUMAL v. Maha- 
Deva Iyer. 26 I C, 936. 

- Gilt—Limited estate— Widow— Gilt to. 


There is no presumption that a gift by a 
man to his widowed daughters is only gift of a 
life-estate. (Sadasiva Iyer and Stshagiri Iyer, 
JJ ) BODY Muttayya v. Kavaori Kodanda 
RAMAYYA. 23 I.C. 594= (1914) M.W.N. 387. 


-- Gilt—Limited estate— Woman’s estate 

—Rights of grantee . 

The Hindu Law permits the creation of a 
woman’s estate in favour of a female by con¬ 
tract of parties as well as by a grant inasmuoh 
as she oan obtain it by inheritance. A member 
of an undivided Hindu family can grant to hie 
deceased brother’s widow tbe share of her 
husband whioh the latter would have got on 
partition. The female will hold suoh an estate 
by the grantee as the ordinary widow’s estate 
and it will be regarded as oce given her in lieu 
of the maintenance and on her death, the pro¬ 
perty will pass to her husband’s heir. (Benson 
and Qundara Iyer, JJ.) Meda Venqamma v. 
MlTTA CHELANIAH. 36 Mad. 484 = 

23 M L J. 168 = 13 I C. 17 = 

12 M.L.T. 293 


- Gilt—Limited estate. 

Gift by a Hindu male to a female should 
•prima facie be taken to oonfer life-estate only. 
Held that the deed in question conveyed very 
limited powers to the donees for the lifetime of 
the executant and declared them as his heirs 
after his death in accordance with the ordinary 
rules of succession. (Chapman and Roe, JJ.) 
MUSSAMMAT 8ASIMAN CHOWDHABANI V 
8IBNARIAN CHAUDHUBY. 39 I.C 733 = 

1 F.L.W. 378. 


Gift—Limited Interest. 

- Gift—Limited interest—Donee. 

There is no presumption of law in favour of 
an estate oonveyed to a Hindu widow being a 
limited one, 61 P.R. 1911, Foil. ( Broadway , J.) 
TOLSI RAM V. MUSSAMMAT JAI DEVI. 

93 P.L.R. 1919. 

- Gift—Limited interest — Daughter. 

There is no presumption of Hindu Law that 
a gift to a daughter ie of an absolute estate> 


HINDU LAW-Gift—Manager of joint 
family. 

Held, on tbe construction of the will in question 
that tbe daughter’s ohildren took the reversion 
after the death of the daughter. tAbdur Rahim 
and Oldfield, J«/.) SESHacharlo v. SHES- 
HAMA. 47 1.0, 738 = 34 M.L.J. 479. 

- Gift — Limited interest — Widow — 

Nature of estate—Presumption. 

Where a widow takes property from h6r hus¬ 
band under a dooument not produced, and there 
is no evidence as to the terms of the dooument 
that the presumption is that widow had only 
a life-estate in the property. (Sankaran Nair 
and Oldfield, JJ.) NATARAJA 8ARMA v. RAM- 
BHADRA NAIDU GARU. 28 1.0. 833. 


- Gift—Limited interest — Widow. 

In the absence of words of limitation gifts to 
women in Hindu Law, with the exception of a 
widow, must be presumed to transfer an 
absolute interest unless there is something re¬ 
pugnant in tbe context. (Sharfuddin and 

Mullick, JJ.) Jaganath Prasad v. Jaiki- 
shan Prasad. 1 P.L.J 16 = 34 1.0. 373 = 

3 P. L.W. 164. 


Gift—Manager of Joint Family. 

- Gilt — Manager of joint family— 

Charity—Powers of. 

Under tbe Mitakshara Law a manager of a 
joint Hindu family can in the performance of 
a religious duty make a gift of a reasonable 
property to a temple. (Seshagiri A iyar and 

Phillips, JJ.) Ramabinga Chetty v Siva 
Chidambara Chetty. 42 Mad. 440 = 

36 M L.J. 573 = 9 L W. 224 = 
(1919) M W N. 426 = 49 1.0 742 = 

OR M T. O' ORO 


- Gilt—Manager of joint family—Gilt' 

to son-in-law. 

A gift of a reasonable portion of the joint 
family property to a son-in-law in consideration 
of a marriage is valid. [Ayling and Tyabji, JJ.) 
Sundaram Iyer v. Krishnaswami Iyer. 

28 I.C. 892.-- 

- Gift—Manager of joint family—Gift 

to daughter and sister—Intention. 

The managing member of a joint Hindu 
family with the view of obtaining a suitable 
husband for his daughter oonveyed certain 
properties to his daughter and his sister the 
mother of his future son-in-law. Held, that 
the conveyance to the sister was intended to 
be benami for tbe daughter. The recital in the 
deed that the properties were his self-acquisi¬ 
tions did not in the oircumstanoes of the case 
negative bis intention of exercising any power 
of disposition he might have as managing 
member of the family. 42 Cal. 66, Foil. A gift 
of Rs. 1.600 (out of the acquisition ofr 
Rs. 17 000) is reasonable and valid. ( Wallis* 
C.J. and Hannay, J.) Sabapathy Chetty v. 
PONNUSAWMY CHETTY. 28 I.C. 
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HINDU LAW—Gift—Widow. 


Gift—Widow. 

- Gift — Widow—Gift of whole estate to 

daughter on marriage — Effect— Death of 
daughter. 

Where a widow at the time of her daughter’s 
marriage makes a gift of her whole estate, it 
amounts in law to an acceleration of the 
daughters’ estate, The faot that it purported 
to be a gilt on marriage does not affeot the 
question. Where the daughter dies before the 
mother, the latter does not suoceed and the 
oause of aotion for the next reversioner begins 
to run from that date and when he allows 
possession to remain with another for more 
than 12 years, his rights are barred. ( Denerji , 
A.O.J. and Ryves, J.) Sartaji v. Ramjas. 

21 A.L J. 796 = L R. 4 A 508 = 
9 0. & A L R 1013=46 All. 59 = 

1924 All. 166. 

- Gift —Widow —Nearer reversioners in¬ 
terested—Right of a remote reversioner. 

Where a Hindu widow makes a gift in whioh 
the nearer reversioners are interested and whioh 
is made to a nearest reversioner, a remote 
reversioner oan challenge suoh a gift. (Ryves 
and Gokul Prasai,JJ.) Jagdeo Tiwari v. 
Kuber Nath pandey. 1923 All. 312. 

- Gill — Widow — Consent of nearest 

reversioner who is insolvent—Effect. 

A gift by a Hindu widow of the wbolo estate 
with the ooneent of the nearest reversioner who 
happened to be an insolvent is not a surrender 
of tbe whole estate in favour of the neatest 
reversioner and oan bo supported only if neces¬ 
sity is proved. If the Hindu Law theory is 
based on the notion that there is first a 
surrender to the nearest reversioner and an 
immediate conveyance by him, then as soon as 
the EBtate vests in him, it enures to the benefit 
of the Receiver in insolvency and henoe cannot 
afterwards be oonveyed to another (Piggott 
and Wolsh , JJ.) Harihar Prasad v. Udai 
Nath Bah. 48 A. 260 = 21 A L J. 77 = 

L R. 4 A. 70=1923 All. 190. 

- Gift — Widow — Spiritual welfare — 

When binding. 

A gift made by a Hindu widow of a moderate 
portion of her husband’s estate for her 
husband’s spiritual welfare is valid. It is in¬ 
sufficient for a pious or.meritorious purpose, but 
must be made with tbe objeot of the husband’s 
spiritual welfare. Per Ffotde, J.— Quaere. — 
Whether \ of tbe whole estate oan be eaid to bo 
a moderate portion ? ( Abdul Raoof and 

Fforde, JJ.) Munshi Lal v. Mt. Shiv Devi. 

4 Lah 336 = 1924 Lah 137 = 

8 L L J. 496. 

- Gift — Widow — Invalid gift when 

operative as surrender. 

It oannot be said that a gift by a widow to a 
daughter or more generally a gift by a widow 
to another reversioner should be regarded as a 
surrender of tbe estate whatever by the terms 
of the gift. The question depends on the terms 


of the gift in question. 11 A. 253 ; 32 A. 582, 
Foil. ( Oldfield and Devadoss, JJ). KARU- 
MURI RAMALAKSHMI V. BODA NAGaRATNAM. 

(1923) M.W.N. 172=44 M L J 677 = 
17 L W. 11 = 1923 Mad. 88&. 

- Gift—Widow —Maintenance. 

Where a Hindu widow in possession of her 
husband’s estate and yielding an annual inoome 
of Rs. 45 oonveyed certain properties to her 
mother-in-law in lieu of maintenance. Held, 
that an absolute estate was conferred on the 
mother-in-law. The question whether an 
absolute or limited estate is givou depends on 
the terms of the deed. Per Seshagiri Iyer, J.— 
Ordinarily an estate taken by Hindu female 
on transfer or inheritance is the same ; a male 
is presumed to take an absolute estate and a 
female a limited one, in the absence of express 
words ; if apt words are used the estate oonvey¬ 
ed whether to male or female would be absolute. 
Words conferring power of sale will not be con¬ 
clusive but if the words convey unmistakeably 
full estate, sex is no reason for cutting down 
the estate. ( Seshagiri Aiyar and Aylmg , JJ). 
NAMASIVAYA PILLAI V. KUTHALALINGAM 
PlLLAI. 21 M L.T. 30 = (1917) M W N. 78 = 

38 I.C. 840 = 5 L.W. 211, 


- Gift — Widow — Alienation — Consert 

of reversioners—Presumption as to validity. 

The consent of the whole body ot next rever¬ 
sioners to a gift by a Hindu female owner lor 
life is as presumptive evidence of that gift 
having been made for purposes or in circum¬ 
stances which would validate it after tbe 
donor’s death, in the way in wnioh such consent 
was held in 42 Mad. 523 (P.O.) to be presump¬ 
tive evidence of the legal necessity for an 
alienation for consideration. The ooneent of 
the people interested in quarrelling with an 
alienation would be equally strong proof of its 
being justifiable whether it was a gift or a 
sale or a mortgage. The donee gets an absolute 
ostate, though the ooneentiDg reversioners are 
themselves life-tenants. ( Batten , J. O. and 
Haliifax, A.J.C.) Mt. Kushi Bai v. Manra- 
KHAN. 1923 Nag. 263. 


-- —Gift—Widow—Consent of reversioner 

-Necessity—Presumption. 

The dootrine, that ooneent of a reversioner to 
widow’s alienation raises a presumption 
hat the transaction is a proper odo and for 
alid necessity, is not applicable in case of 
ift by a widow. Hindu Law does not recognise 
iny expression of a Hindu’s wish during lifo as 
alidatmg an alienation made by hie widow 
fter his death. (Daniels and Dalai, A J Cs.) 
)RIGPAL 8INGH V. HARHAR BAKSH. 

64 I.C. 80 = 24 0.0. 248. 

Guardian. 

See Hindu Law—Minority and Guar¬ 
dianship. 

Husband and Wife. 

See Hindu Law—Marriage. 
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HINDU LAW—Impartible Estate— Acquisi¬ 
tions. 

Idol. 

See Hindu Law, red.—Endowment, 

Illegitimacy. 

See Hindu Law—succession. 

Interest. 

See Damdupat. 

Impartible Estate. 

ACQUISITIONS 

ALIENATION. 

Custom. 

Debts. 

INCIDENTS OF. 

Maintenance. 

Office. 

Rights of junior members. 

Succession. 

Impartible Estate—Acquisitions. 

- Impartible estate—Acquisitions—Pro¬ 
perty acquired with income from the estate is 
no accretion. 

Where all the estate possessed by the Raja 
other than the impartible Raj was derived from 
the income of the Raj itself : Held, the produce 
of the impartible estate ordinarily does not 
belong to and form an aooretion to the original 
property. The inoome when received is the 
absolute property of the owner of the impartible 
estate. Is differs in no way from property 
that he might have gained by his own effort or 
that had oomo to him in oiroumstanoes entirely 
disassociated from the ownership of the Raj. 
Qucere. — Whether it be possible in any 
oiroumstanoes to treat moveable property as an 
aooretion to a landed estate of this oharaoter. 
(Lord Duckmaster). RANI JAGADAMBA 
KUMAlil V- THAKUB WAZIR NARAIN B1NGH. 

44 ULJ. £03 = 29 Bom. L. R. 676 = 
(1923) M.W.N 4^0 = 18 L.W. 633 = 
28 G.W.N. S8 =67 C L.J, 287 = 

82 M L T. iP.C ) 167 = L.R. 4 A (P.0,) 83 
4 Pat. L T. 319 = 2 P. 319=90 I A. 1 = 

1923 P 0 89 (P.C./ 

- Impartible estate —Acquisitions--Accre¬ 
tion. 

In the absenoe of proof of a special family 
oustom or of an express intention to incor¬ 
porate the property subsequently acquired by a 
talukdar, holder of on impartible estate, with 
the original estate, suooesaion to suoh acquisi¬ 
tions follows the ordinary law of inheritance. 
29 I.A. 82. R«l. (Air. Ameer 4ii.) JaNKI PEB- 
shad Singh v. dwarka Pershad Singh, 
88 All. 391 = 40 I.A 170 = 17 G.W.N. 1029 = 

14MLT, 110 = 23 M L J 34 = 
(1913) M W.N. 630 = 18 0 L J 200 = 
11 A L.J. 818 = 13 Bora. L R 833 = 
20 I.O. 78 = 16 O 0. 216 (P.0.) 

[On Appeal from 9 1.0.88.] 

■ —Impartible estate — Acquisitions — 
Succession — Primogeniture — Muhammadan 
family. 


HINDU LAW —Impartible Estate —Aliena¬ 
tion, 

The Privy Counoil affirmed the judgment 
of the Punjab Chief Court holding that the 
estate of Kuojpara oreated by a sanad from 
the Muhammadan ruler in 1748 as a hereditary 
jagir, was an impartible Raj whioh had thenoe- 
fourth desoended under a family oustom by the 
rule of primogeniture, at variance with the 
ordinary Muhammadan Law. The oustom also 
applied to acquisitions made by the holders of 
the estate after 1849, when the Government 
withdrew from the Chiefs of Kunjpara the 
Civil and Criminal Powers they had hitherto 
exeroised- There was nothing to show that 
the Government thereby intended to alter their 
status or vary their outom of succession. (Mr. 
Ameer Ali.) IBRAHIM ALIKHAN V MUAMMAD 
AHSANULLAH, 89 0.711 = 

11 M L.T. 228 = (1912) M W.N. 3'6 = 
50 P.W.R. 1912 = 15 0 L.J. 332 = 

9 A.L J. 390 = 14 Bom L.R, 270 = 
22 M L.J 478 = 10 C W.N. 623 = 
13 1,0. 693 = 168 P.L.R.1912 = 

39 I.A. 63 (P.O.). 

[On AppealSfrom 47 P.R. 1908,] 

- Impartible estate — Acquisitions — 

Accretion—Proof of—Intention. 

Whether an acquisition by a taluqdar or a 
grantee is to be oonsidered as an accretion to 
his taluq grant depends upon proof of bis 
intention to incorporate the aooretion with the 
taluq or grant. (Stuart and Kanhaiya Lai, 
a.J.Cs.) Muhammad abdul raquib Khan 
v. Salamat BIBI. 29 I O. 680 = 1 O.L.J. 397, 

- Impartible estate — Acquisitions — Sav¬ 
ings— Devolution of purchases from them. 

When there is no evidence to show that the 
holder of an impartible estate, who had pur¬ 
chased properties out of his savings therefrom 
intended to incorporate the purchased proper¬ 
ties with the anoestral estate, for the purpose 
of his succession suoh properties are self- 
acquired and must follow the rule of the 
Mitakshara Law as to self-acquired property. 
(Chapman and Poe, JJ.) Rani Jagadamba 
KUMARI V. THAKUR WAZIR N. SINGH. 

2 P L J. 239 = 38 1 0. 293 = 3 P L.W. 437. 

Impartible Estate—Alienation. 

- Impartible estate—Alienation— Rights 

of holder—Power to dispose of estate. 

Persons living jointly with the holder for the 
time being of an impartible estate have no 
oo-paroenary rights in it and they cannot 
olaim a partition of properties. The holder can 
alienate the estate so as to defeat or determine 
any contingent interest that members of the 
joint family might have in it under the oustom 
of primogeniture. (Sir John Edge). TARA 
KUMARI V. CHATURBHUJ NARAYAN 8INGH. 

42 Cal. 1179 = 42 1.A 192 = 

19 G.W.N. 1119=29 M L.J 371- 
18 M L.T. 228 = 2 L W. 843 = 

13 A.L J. 1034 = 17 Bom. L.R 1012 = 

22 0 L.J. 498 = 30 I.C 833 = 
(1910) M. W.N. 717 (P.0.) 
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HINDU LAW—Impartible Estate — Alien- 
ation. 

- Impat title estate—Alienation— Cus¬ 
tom. 

It is only where a custom, in restraint of 
alienation, is not proved that an impartible 
estate is alienable. A maintenance grant by 
the Raja ot Paobete to a junior member lasts 
only during his lifetime. ( Mooksrjee and Beach- 
croft, JJ.) CHOTA BAHIRA 8AHEBA V. PUBNA 

Chendur Chaudhuri. 

19 G.W.N. 1172 = 27 I.C. 982 = 

91 0 L.J. 144 

• 

- Impartible estate —Alienation— Custom 

of inalienability—Proof of—Permanent Settle¬ 
ment Regulation (XXV of 1602), S. 8— Effect 
of. 

Held with reference to the Zemindari of 
Karvetnagar that during the period, the Poly- 
gar was semi-independent under the Nawab, 
a restraint on alienation of the whole or part 
of the Raj without the permission of the over- 
lord was under the very oiroumatances of the 
tenure neoepsary, (2) that however, ag soon as 
the military tenure under which the properties 
'were held, was put an end to and the British 
Government granted the lands under a quite 
different tenure with exprees powers of aliena¬ 
tion and after imposing a liability on the lands 
to bo attaobed and sold in execution, the 
restraint on alienation came to an end. Per 
Napier, J.:—By the Banad the Government 
created a now estate with the inoident of 
alienability for the benefit of the Zemindar 
and the fact that the similar language is found 
in the sanad of other Zemindaries on whose 
alienation there is no suoh restraint under the 
prior Government does not affeot the ques¬ 
tion. Per Curiam —The essence of a custom 
ix its being some speoial usage modifying 
the Law. A praotioe, however, long standing 
which merely followed but did not modify 
the then exieting law cannot be relied on as 
a custom having the foroe of law. 22 Mad 393 
(P.C.) Poll. Where the evidenoe showed that 
from time to time the son or brother of the 
Zemindar for the time being protested against 
an alienation made by him not for necessity and 
set up a custom or inalienability but oaoh 
Zemindar on inheritance from his father con¬ 
tinued to alienate the properties without any 
necessity ; held, that the custom as to the in¬ 
alienability bad not been proved. {Sadasiva 
Iyer and Phillips , JJ.) ZEMINDAR OF 
Karvetnagar v. Bubbabaya pillai. 

(1918) M.W.N. 146 = 43 1 0 871 = 

7 L.W. 36. 

- Impartible estate — Alienation — Cus- 

tom—Military tenure—Permanent settlement — 
Effect of. 

Impartiality leads logioally to the existence 
of a power of alienability and not to a rule of 
inalienability. The custom of impartibility and 
of succession by a single owner are incidents 
attaohed not to the property of a family but to 
the law governing tbat particular family. 28 
Mad. 608 (P.O.); 30 Oal. 848 (P.O.) ; 36 Cal. 

Vol. III-68 


HINDU LAW —Impartible Estate—Custom. 

943 (P.C ) 12 M.I.A. 523 ; l Oal. 186 (P.C.), 
Poll., inalienability of the KarvetDaRaram 
Estate prior to Permanent Settlement oeased 
with the Permanent Settlement and there could 
be no longer any inalienability due to tenure. 
Inalienability based on alleged oustom was not 
proved. The evidence proved that each Zemin¬ 
dar had exeroieed the right of alienating any 
portion of the estate he ohoee for any purpose 
whioh he thought fit. Moreover where a 
supposed oustom has followed the ordinary law 
as laid down by the Courts, though wrongly 
assumed to be the ordinary law, suoh custom, 
as it did not modify the law as generally 
understood and had not independently the 
force of law, oannot be recognised as valid 
oustom having the force of law. ( Sadasiva 
Iyer and Napier. JJ.) Raja KUMARA VENKA¬ 
TA Perumal raju v. Uddagiri Papa 
NAIDU. 41 1 0. 208 = 21 M L T. 381. 

- Impartible estate — Alienation — Right 

of junior member to set aside. 

Whether in view of the fact that the son of 
the holder has only a ohanoe of succession he 
can eue during lather’s lifetime for declaration 
of invalidity against hia interest of sale of 
Zemindari in execution of a deoree against the 
holder. Under the law as it stood in 1869, the 
holder of an impartible Zemindari was com¬ 
petent to incur debts and make alienations of 
the whole estate only for neoes6ary purposes. 
(Miller and Abdur Rahim, JJ.) BOMASUNDara 
v. MURLGAPPA. 36 Mad. 323 = 

(1913) M W.N, 85=12 M L T. 371 = 
18 1.0. 49 = 23 M L.J. 638. 

Impartible Estate—Custom. 

- Impartible estate — Custom—Proof of 

impartibility. 

The mere faot that the 9uooessive holders of a 
Z imindan havo alienated portions of the estate 
Dy way of grants for the maintenance of junior 
members does not negative the impartibility of 
the estate. 10 All. 272 (P.O.) ; 41 Mad. 778 
(P C.), Ref. (Lord Atkinson.) KISBORE 
SINGH v. GAHENBAI. 13 N.L R. 176 = 

37 M.L J. 362 = 17 A L.J. 1077 = 
26 M L T. 491 = 1 U P.L.R P C.) 94 = 
53 I.C. 630 = 11920) M.W.N 82 (P.O.) 

- Impartible estate—Custom— Prool of — 

Origin of the tenure—Raj—Family custom — 
Coniurrent findings. 

The Zemindari of Nidadavole whioh bad 
originally formed part of the estate of Nuzvid 
was granted in 1802 under a sanad in common 
form under Madras Regulation (XXV of 1802). 
It was olaimed tbat the estate was impartible 
as being in the nature of a raj (no family 
oustom of impartibility being alleged or 
proved). Both the Courts in India held that the 
estate was not in th9 nature of a raj. Held, 
that the concurrent findings of the Courte 
below should be acoepted, especially as it was 
not shown that they were not justified by the 
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evidence. 12 App. Ca 0 . 101, 101, Ref. ( Lord 
Parker of Waddington.) VENKATA NARASIM- 
HA APPA row v. Parthasarathy appa 
R ow. 41 I.A. 31 = 17 C W.N. 1221 = 

14 M L T. 259 = 25 M L J. 383 = 
18 C.L J 393= (1913) M W N. 791 = 
21 I C 339 = 1B Bora. L R 1010 (P.C.), 

- Impartible estate—Custom— Proof of — 

Madras Regulation (XXV 0 / 1602) — Sanad in- 
common form—Proof of family cu:tom. 

The principles applicable to the determination 
of the question whether an estate is partible or 
impartible are these : (1) The absenoe of a 
eaDad under Madras Regulation (XXV of 1802) 
does not affect the title to the laDd. 1 I.A. 282, 
306, Ref. (2) The acceptance of a sanad is 
oommon form under Regulation (XXV of 
1802) does not, of itself, avail to alter the 
succession to a hereditary estate. 32 I.A. 
261. (3) Unless there oan be an existing estate 

with other incidents which a sanad in oom¬ 
mon form can operate to oonfirm suoh a 
sanad will confirm or confer on the grantee an 
estate descendible according to the ordinary 
rules of inheritance under the Hindu Law. 7 1. 
A, 38. (4) To establish that any estate is 

descendible otherwise than in accordance with 
the ordinary rules of Hindu Law, it must be 
proved either that it is from its nature impar¬ 
tible and descendible to a single heir or that it 
is so impartible and deeooodible by virtue of a 
special family custom. 6 M.l.A. 164, Ref. J and 
(5) The nature of the estate and the existence 
or otherwise of a special family custom are 
questions of faot to be determined on the evi¬ 
dence available in eaoh case. 17 I.A. 134, Ref. 
(Lord Parker of Waddington.) VENKATA 
NARASIMHA APPA ROW V. PARTHA8ARATHY 
APPA ROW. 41 I A. 51 = 17 0 W N 1221 = 

14 M.L.T. 239 = 23 M L J. 386 = 
18 0 L J. 393 = '1913) M W.N. 791 = 
21 I.G 339 = 15 Bora. L R. 1010 (P 0 ) 

[On Appeal from 29 Mad 437 = 

16 M.LJ. 178 ] 

- Impartible estate—Custom—Evidence 

of—Grant ol lands by Government sanad. 

Where lands granted originally as Jaghir 
were subsequently treated by Gavernment and 
its officers as an appanage to the title of 
-‘'Rajah”, held, that the incidents of impartia¬ 
lity and primogeniture attaohed to the grant. 

( Lord Shaw.) RAGHOJI Rao 8aheb v. 
LAKSHMAN RAO SAHEB. 86 Bora. 639 = 

39 I.A. 202 = 16 O W N 1058 = 
28 M L.J. 383 = 12 M L T. 472 = 
(1912) M. W.N. 1140 = 14 Bora LR 1226 = 

16 I.C. 239 = 17 G L J. 17 (P.C.) 

- Impartible estate—Custom—Evidence 

ol—Allotment of lands to junior members — 
Effect of. 

The Privy Counoil upheld the deoision of the 
Chief Court that the estate of Kunjpara which 
was oreated by a sanad from the ruling power 
in 1748, as a beriditary jagir was an impartible 
raj whioh had thenoeforth descended under 


HINDU LAW—Impartible Eitate—Custom. 

a family custom by the rule of primogeniture, 
at variance with Muhammdan Law. A few 
instanoes of allotments of villages to junior 
cadets of tbe family were insufficient to 
disprove the oustom of impartibility, in the 
absenoe of evidence to show under what oir- 
oumstanoes they were so allotted or what pro¬ 
portion they bore to tbe share whioh the junior 
members would have got on partition. 
(Mr. Ameer AH.) Ibrahim AH KHAN v. 

Muhammadan ahsan Udlah. 

39 Cal. 711 = 11 M L.T. 229 = 
(1912) M.W.N. 316 = 30 P W R. 1912 = 
13 0 L J. 332 = 9 A L.J 390 = 
14 Bora. L R. 270 = 22 M.L J, 478 = 
16 0,W.N. 625=168 P.L R. 1912 = 

13 l.C. 695 = 39 I A. 85 (P C.) 

[Oo Appeal from 47 P R. 1908]. 

—-- Impartible estate —Custom — Compro¬ 

mise. 

On a devise of an impartible estate there 
were olaims to the estate under and against tbe 
will which were compromised, held, 00 a con¬ 
struction ot the oompromise that the imparti¬ 
ality of the estate was maintained. (Sir John 

Edge.) Lekraj v Harpal Singh. 

34 AIL, 63 = 11 M L.T. 1 = 
(1912) M.W.N. 16 = 9 A L.J 40 = 
16 0.W.N. 217 = 13 C L.J. 72 = 

14 B L R. 33 = 23 M L J. 1 = 
13 I. 0. 239 = 39 I.A. 10 (P.C ). 

- Impartible estate — Custom—Proof of. 

Custom of impartibility should be anoient 
and invariable and should be established by 
person alleging it by clear and unambiguous 
evidence. ( Mookerjee and Beachcroft, J J.) 
Hazarimal v. Abani Nath. 

17 C.L.J 38 = 18 I.C 625 = 

17 C.W.N, 230. 

- Impartible estate—Custom — Family 

custom—Not attached to properly. 

The custom of impartibility and of succes¬ 
sion by single owner are inoidents attaohed not 
so much to the property held by a family as to 
the law governing the iamily. (Sadasiva Iyer 
and Phillips, 33.) Zemindar of KARVET- 
NAGAR V. SUBBARAYA PlLLAl. 

(1918) M. W.N. 146 = 43 I C. 871 = 

7 L.W. 36. 

- Impartible estate—Custom — Imparti¬ 
ality—Proof of. 

An acquired Z’mindari is not impartible 
unless a custom of impartibility is proved to 
exist in the family before the acquisition. 
(Wallis, C.3. andSeshagiri Aiyar,3.) MUTHU- 
SAMI NAICKER V. Muthusami Naioker. 

27 I.G. 3r 

- Impartible estate—Custom — Jagir— 

Saranjam. 

Whether a particular estate is impartible or 
is subject to the ordinary Hindu Law of inheri- 
tanoe must be deoided acoording to the 
circumstances of eaoh oase aDd tbe evidence 
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given in it. A saranjam in the Bombay Presi¬ 
dency is ordinarily impartible and it descends 
to the eldest representative of the last holder. 
This speoial feature of a saranjam estate should 
not neoessarily be made applicable to a jagir 
village in Berar, especially when the jagir in 
question is a grant of the village itself and not 
merely of the revenue. [Dhobley , A. JO.) 
Krishna Rao v. Nilkanth 3 N L J 25 = 

18 N.L.R. 163 = 1922 Nag. 32. 

- Impartible estate — Custom—Proof of 

—Estate not absolutely owned by the family. 

Impartibility never attaches to 6mall estates 
and it oanuot survive as a family oustom inde¬ 
pendently of some particular estate. A family 
oustom of suooession to an estate not absolute¬ 
ly owned by the family oan never exist. An 
impartible estate in Hindu Law is not only 
consistent with but postulates that the family 
to whioh it belongs is joint. No presumption 
against indivisibility of possession or title oan 
arise by reason of joint living. ( Ashworth and 
Qimpson , A.J.Cs.) THAKUR Rudra Pratap 
Narain Singh v Thakur Nirman Prasad 
SINGH. 9 O.L.J. 852 = 1923 Oudh 61. 

- Impartible estate— Custom — Agree 

ment to create—Not valid. 

Owners of property wbioh is in its nature 
partible, cannot, by an agreement among 
themselves, impress upon it permanently the 
oharaoler of impartibility. (Daniels, A J.C ) 

Sakhawat ali v. abu Said. 

32 I C. 73 = 22 0 C. 100. 

- Impartible estate — Custom —Gaddi- 

dars. 

The estates of the Baisi Ghowrasi Gaddidars 
are impartible and descend to the eldest son. 
But this does not show that they are non- 
Hindus now. They have adopted Hinduism to 
suoh a degree as to raise a presumption that 
the community has assimilated the law of 
adoption. (Chapman and A thin son. J J.) SHAH 

Deo Narain Das v. Kusum Kumari. 

46 10. 929. 

- Impartible estate — Custom — Chota 

Nagpur. 

The oustom of impartibility and primoge¬ 
niture prevails in the estate of the Maharajah 
of Chota Nagpur and in his family. (Atkinson 
and Jwala Prasad, JJ.) Ramcharan 
Mahto v. Harihar Mahto. 38 1 0. 392, 

Impartible Estate-Debts 

- Impartible estate—Debts—Succession 

— Survivorship. 

All members of a family are to be deemed 
to be joint in estate where one member holds 
the ancestral impartible property. Survivor¬ 
ship governs the suooession in suoh a oase. 
Therefore, the successor i9 not the heir or legal 
representative of his predecessor and oannot be 
said to hold bis assets. (Richards, C J. and 
Banerjee, J.) Indar Sen Singh v. Harpad 
Singh, 34 All. 79=12 1.0. 913 = 

8 A L J. 123 


HINDU LAW—Impartible Estate-Incidents 

of. 

- Impartible estate — Debts — Liability 

of successor. 

A oreditor is not bound to inquire to what 
extent the debts could have been avoided by 
proper management. (Miller and Abdur 
Rahim, JJ.) Varagima SOMasundara v. 
MURUGAPPA. 36 Mad 325 = 3 M L J. 658 = 
12 M L.T. 571= 18 1,0. 49 = {19i3) M.W.N. 86. 

- Impartible estate — Debts—Liability of 

successor. 

The interest of the holder of an impartible 
estate does not die with him and his successors 
are bound by debts oreated by him on the 
estates. 10 All. 272. Fell. ( Chamier . Chapman 
and Roe, JJ.) SHYAM Lal SINGH v. BIJAY 
NARAYAN KUNDU. 2 P L J. 136 = 

1 P.L W. 140 = 39 I.C. 86 = (19i7) Pat. 121. 

Impartible Estate — Incidents of. 

- ^Impartible estate—Incidents of. 

No oo-paroenary exists in an impartible 
Zemindari, whioh is merely a creative of 
oustom. (Viscount Cave) BISHEN PRAKASH 
Narayan Singh v Janki koer. 

24 OWN. 857 = 28 M L.T. 103 = 
62 I.C. 289 = 12 L.W. 349 (P.O.). 

- Impartible estate — Incidents of — 

Dharbanga Raj — Custom. 

By Kulachar the properties of Dharbanga 
Raj descend aooording to the rule of primogeni¬ 
ture. Juuior eons are entitled by family 
oustom to babuana grant for the maintenance 
of themselves and their male descendants in the 
male line (and the wife of the younger son 
gets by a sohaj grant the usufruct of a portion 
of the estate for the maintenance of herself and 
her male descendants in the male line). Suoh 
lands deeoend not to one male descendant only 
but to all existing male heirs in the male line 
of the grantee as co parceners and :s partible as 
among them. 36, I.A. 17G, not Foil, and 
Ezpl. Such partition however does not put an 
end to the oustom excluding females and 
descendants of female lines from succession to 
these lands. These lands in spite of the grant 
form part of the Raj. Even the use of suoh 
words as 'Auras Putra Pautradi’ in these grants 
are not words of general inheritanoe but (as the 
grants are the creature of oustom) should be 
regarded as words of limitation consistent with 
the oustom. (Sir John Edge.) EKRADESH- 
WAR 8INGH V. JANESHWARI BAHUASIN. 

42 Cal. 682 = 18 0 W.N. 1249 = 21 G L.J. 9 = 
27 M L J. 373= (1914) M.W.N 807 = 
16 M.L.T. 382 = 1 L W. 863 = 
12 A L.J. 1217 = 41 I A. 278 (P.0.) = 
28 1.0. 417 = 17 Bora. L.R, 18 (P.G.), 

- Impartible estate—Incidents of—Wain- 

ganga Zemindaris of C. P. C.—Amgaon zemin¬ 
dari. 

The Amgaon Zemindari before the Thirty 
Years Settlement was of the nature of a Raj 
and therefore impartible and subjeot to the rule 
of single suooession, the other members of the 
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of. 

family of the Zemindar for the moment being 
entitled to suitable maintenance and to any 
specific share in the income. It was an estate 
of an exaotly similar oharacter that was confer¬ 
red by Government on the Z>mindar at the 
Thirty Years Settlement, In addition a oustom 
had by that time grown up in the Amgaou 
family that the estate should be held as an 
estatcof that nature and subject to those condi¬ 
tions. Nothing occurred at the Thirty Years 
Settlement or has ooourred sinoe, to alter the 
nature of the grant or to affeot the validity of 
the family custom. The Zamindari is there¬ 
fore deolarod to be impartible. Important 
history of the C. P. Zemindaris traoed. 
(Batten , J.G. and Hallijax, A.J.O.) MALHAB 
RAO V MARTAND RAO. 6NLJ 189 = 

1923 Nag 201. 

- —Impartible estate — Incidents of — Co¬ 
parcenary. 

There can be no oo-paroenary in an impart*- 
ble estate. 41 Mad. 778 (P-O.), Foil. (Haiti- 
fax, A.J.C.) JIRJODHAN V. MaDAN. 

63 I.G 610 = 4 N.L J. 4. 

- Impartible estate—Incidents of—Mort¬ 
gage in the names of two persons —Presumption. 

A faot that the mortgage stood in names of 
the two persons goes against the oase that the 
estate was impartible. (Ashworth ani Simp¬ 
son, A J,Os.) THAKUR RUDBA PRATAP 

Narain singh v. Thakur Nirman Prasad 

SINGH. 9 O.L.J 882 1923 = Oudh 61. 

- Impartible Estate — Incidents of — 

Divided and undivided family. 

Though the members of a joint Mitakshara 
family do not acquire in impartible property 
the same rights as in impartible property be¬ 
longing to the family such as the right of joint 
enjoyment, the right of partition or the right 
of restraint on alienation, they retain the right 
of survivorship of proving that an impartible 
estate was the separato or self-acquired property 
of the lait owner is on those making tbe asser¬ 
tion.‘25 C.W.N. 504 = 16 0.362 = 15 0.471, 
Ref. (Miller. C.J. and Foster. J.) THaKORAIN 
FULBATI KUMARI V. MAHARAJAH KUMAR 
RAO MAHESHWAR. 2P 689 = 4 P L.T 473 = 

1923 Pat. 161= 1923 P. 453. 

Impartible Estate —Maintenance. 

- Impartible estate — Maintenance — 

Rights of junior members. 

Apart from oustom and from certain near 
relationships to the holdor, the junior members 
of the famify of a Zemindar entitled to an 
impartible Zcmindari have no right to main¬ 
tenance out of it, There is no invariable 
custom by whioh any member of the family 
beyond the first generation from the last holder 
can olaim maintenance as of right. Where the 
plaintiff, the son of the paternal unole of the 
holder of a Zemindari brought a suit for 
.maintenance, it was held by the Judioial Com- 


HINDU L&W —Impartible Estate—Mainten¬ 
ance. 

mittee that the issue whioh should have been 
tried was whether aooording to the ouatom 
among Uriya Zemindars or the oustom of the 
family, tbe plaintiff is entitled to maintenance 
out of the inoome of the Zemindari ; the bur¬ 
den of provmg the custom entitling him to 
maintenance should have been put upon the 
plaintiff and not upon the defendants to prove 
the oustom negativing the ordinary law. 

( Viscount Cave.) Maharajah of Jeypore v. 
Vikrama DEO Gard 37 M L J. 198 = 

21 Bom. L.R. 930 = 10 L W. 433 = 
17 A L J. 1011 = (1919) M W.N, 824 = 
21 C.W.N 226 = 62 1.0. 333 = 

31 C.L J. 91 (P.C). 

—- Impartible estate — Maintenance — 

Grant for—Liability of grantor. 

In a suit for recovery of a certain Zamindari 
a compromise was arranged that the plaintiff 
and his heirs should receive a fixed monthly 
allowanoe in future from the holder of the 
Zamindari and his suooessors. The son of the 
grantee sued for arrears of allowanoe and 
obtained a deoree but his heirs were held to 
have no right to exeoule it and they had to 
institute a regular suit. Held, that (1) The 
grant oould be charged on the Zamiadari and 
could be enforoed by descendants of tbe original 
grantee. (Per Seshagiri Aiyar, J.)—As appeared 
from the laoguage of the grant, the grantor’s 
heirs were under liability for all times to oome. 
That a special language was not needed for 
creating a ohargo and the oharge created in the 
preseot oaee was entered to be one on the 
Zamindari (Per Wallis, C J.)—The grant 
amounted to, one to junior members of an 
impartible property for maintenance and oould 
not be deemed to be a charge on tbe whole 
estate. The words used oould not be taken as 
sufficient for oreating a chaDge on the Zamin¬ 
dari only an annuity in the nature of a personal 
estate whioh was descendable as a real estate, 
was created. (Wallis, 0.0 J. and Seshagiri 
Aiyar, J.) RAJARAJESWAB DORAI v. 8UN- 
DARAPANDIYASWAMI. 27 I.G. 288 = 

27 M.L.J. 694. 

- Impartible estate — Maintenance — 

Right of widows of junior members. 

Widows of junior members are entitled to 
receive maintenance out of it, but it is doubt¬ 
ful where a compromise to that effect is valid. 

23 M L.J. 70, Rel. (Miller and Tyabji. JJ-) 
Kachi Yuva Rangappa Kalakka THOLA 
Udayar V. Kulandai ayad, 

26 M h J 209 = 23 I G 831 = 
(1914) M W N. 371. 

[This Is no longer law. 41 Mad. 778 = 

52 I.G. 333 = 47 I.G 334 = 

37 M L J. 188 (P-0.)] 

- Impartible estate — Maintenance — 

Remoteness of relationship—Effect on right 
to maintenance . 

The right of a family member to claim 
maintenance from the holder of an impartible 
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estate joint with the claimant must depend on 
the question whether, it the estate were partible 
the person olaiming the maintenanoe would be 
entitled to maintain a suit for partition. The 
question of succession to an impartible estate 
discussed. The decree of relationship for 
determining the right to maintenanoe out of 
an impartible estate must be taken to be the 
same for determining the right to partition in 
the case of a partible estate. The right to 
maintenanoe is not lost by reason of the (aot 
that the person claiming maintenanoe is only 
an adopted and not aurasa son of his father. 
The faot that a member is removed more than 
three degrees from the oommon ancestor is no 
bar.to his succession by survivorship and there¬ 
fore is not a bar to his right to maintenance. 
(Benson and Sundara Iyer, JJ.) TirumaD 
ROW SAHEB V. Rangasawmy. 

23 M L J. 79 = (1912) M.W N. 790 = 
19 f.C. 412 = 12 M.L.T. 243. 

[This Is no longer law.] See 52 1 G. 333 
41 Mad. 778 = 47 1.0 354 (P.G.) = 

37 M L J. 188 (P.G.) 

- Impartible estate — Maintenance — 

Relatives of Zemindar. 

The relatives of former Zemindars, olaiming 
maintenanoe from an impartible Zemindari, 
must prove a ouatom entitling them to suob a 
right. ( Macnair , A J.C.) Dharam 8INGH v 
Loknath Singh. 62 I 0. 198. 

. Impartible estate — Maintenance — 

Junior members — Transferee — Custom. 

A transfer of an impartible estate is not 
eubjeot to rights of maintenanoe olaimed by 
younger members of the family of the trans¬ 
feror, unless a family oustom to that efleot is 
established. (Boe aid Coutts, JJ ) THakur 
DebendrA Nath Sah Deou DeoNandan 
Singh. 48 1.0. 813 = 3 P.L.J. 648. 

Impartible Estate—Office. 

- Impartible estate— Office —• Grant by 

sovereign—Lands granted to holder of office 
of priest described as such. 

Whore land is granted by a sovereign to the 
royal priest dcsoribed as such and is made 
resumablo on failure of lineal heirs, the estate 
is not impartible but subjeot to ordinary law 
of inheritance and partition among the heirs 
of grantee. Where there is a grant of lands 
by a sovereign for a charitable purpose and 
the obarity is to be performed by the bolder 
of the cffioe of royal priest, the properties of 
the endowment are not subjoot to partition 
among the heirs of grantee but are impartible 
and oan be held only by the priest (or the time 
beiDg. (Sir Waller Phillimore.) BETHLJ 
RAMASWAMIAR V. MERUBWAMIAR. 

41 Mad. 296-4 P L W. 91 = 34 M.L J. 130 = 

16 A.L J 113=27 C L J. 231 = 
22 OWN. 497 = 20 Bom. L.R. 914 = 
45 I A. 1=7 L.W. 22 = 43 I.O. 806 (P.C.) 

[On Appeal from 84 Mad 470 = 
20 M.L J. 108 = 6 M.L.T, 319.] 


HINDU LAW— Impartible Estate—Rights o* 
junior members. 

- Impartible estate—Office — Grant for 

service— Acquisitions from. 

Property allotted by the State to a person 
in consideration of the discharge of certain 
duties or as emoluments of an offioe is prima 
facie impartible even though the duties or 
offioe may be hereditary in a particular family. 
Acquisitions from the property are prima lacxe 
tho self-acquisition of the grantee. ( Milra , 

a. J.C.) Shiv Ram ambadass v. shridhar 
SHIVRAM. 43 1.0. 137. 

Impartible Estate—Rights of junior 

members. 

- Impartible Estate—Rights of junior 

members—Partition by a member—Proof. 

It is competent to a member of a joint family 
to separate himself from the family by a dear 
and unequivocal intimation of his intention to 
sever, and this is also true with regard to 
an impartible estate ; but as in that oase the 
person separating forfeits his ohanoe of inherit¬ 
ing the whole of the estate by survivorship, it 
requires strong evidenoe to establish euoh separa¬ 
tion. (Lord Buckmaster). RANI JagadamBA 
KUMARI V. THAKUR WAZIR NARaIN SINGH. 

44 M.L J. 903 = 29 Bora. L.R. 676 = 
(1623 M W N. 460=18 L.W. B95 = 
28 C.W N. 98 = 37 C.L J 287 = 

32 M.L.T. (P.0.) 187= L.R. 4 A (P.0,) 68 = 
4 P.L.T. 319 = 2 P. 319 = 80 I.A. 1 = 

1923 P C 99. 

- Impartible estate—Rights of junior 

members. 

Junior members oannot partition nor agree 
to separate. Where the junior members parti¬ 
tioned property given to their ancestor for 
maintenance ; held that it was not oonolusive 
of the question whether the Raj had oeased to 
exist. ( Richards , O.J. and Raflque, J ) Baij 
Nath Prasad Singh v Tij Bali Singh. 

88 All 990 = 38 1 C. 894 = 

14 A L J. 913. 

- Impartible estate—Rights oj junior 

members. 

Junior members in an impartible Zemindari 
have do legal rights to maintenance unless 
there is a oustom to the oontrary. (Wallis t 
C.J. and Krishnan, J ) Gurusami Pandiyan 
v. PANDIA OHINNATHAMBIAR. 44 Mad 1 = 
39 M.L J. 929 = 11920) M.W N 660 = 
61 1 0 242 = 28 M.L.T. 365. 

- Impartible estate—Rights of junior 

members —Dayibhaga family. 

A junior member of the family of the holder 
of an impartible Zemindary is entitled to 
maintenance only as in a Dayabhaga family 
because of hia relationship and not of any 
interest in the property. (Sankaran Nair and 
Oldfield. JJ.) GANGADHAR RaO BAHADUR 
V. RAJA OF PITTAPUR. (1919) M.W N. 369 = 
28 M.L.J. 624 = 29 1.0, 396 = 39 M. 89S. 
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Impartible Estate —Succession. 

- Impartible estate—Succession—Sepa¬ 
rate or self acquired. 

Though a Raj is impartible, it oanoot become 
separate or self-acquired property. It may be 
self-acquired or joint family property. In the 
latter oase succession will be governed by the 
rule obtaining io the joint families t.e., by the 
rules of survivorship although the incumbent 
will hold it without the others sharing it. 
(Lord Dunedin) BAIJNATH PRASAD SINGH 
V. TEJ BAGI SINGH 43 All. 228 = 

48 I A. 193= 19 A. L J. 317 = 33 0 L.J. 388 = 
40 M L J. 387= (1921) M W N. 300 = 
25 C W.N 661 = 2 Pat. L.T. 237 = 
23 Bora. L R 634 = 29 M.L.T. 338 = 
3 U.P L.R. (P C.) 35 = 60 I C. 534 (P.C.) = 

[On Appeal from 38 I.O. 849 ] 

- .—Impartible estate—Succession—Co-par¬ 
cenary, none. 

An impartible Zemindari is the oreation of 
oustom and it is of its essenoe that co-paroenary 
in it does not :-exist. Consequently the widow 
of a co parcener suooeeds in preference to his 
undivided male oou j in. (Viscount Cave.) RAJ- 
KUMAR BABU BISHUN PRAKASH V- MahA- 
RANI JANKI KOER. 24 C.W N 857 = 

28 M.L.T, 103 = 12 L W. 319 (P C ) 

[The Privy Council have since, In a fully 
argued case, held that this decision is 
erroneous. See Baynath Prasad Singh v, Tej 
Ball Singh, 60 1.0. 534 (P C )] 

- Impartible estate — Succession—Primo¬ 
geniture —Conditions of its recognition—Accep 
lance by the head of the family ef a Government 
sanad cannot destroy custom—Impartible estates 
— Origin . 

A oustom of primogeniture, whereby women 
are exoluded from inheritance and the male 
relative in the eldest line of male descent from 
the last holder or his father or grandfather 
suooeeds, if observed and aoted upon for a long 
time, becomes the law of the family regulating 
the succession to the family estate ; and the 
ordinary Hindu Law does not apply Suoh a 
oustom may survive the primitive condition of 
things out of whioh it originally sprang ; and 
the bead of the family.foc the time being, oannot 
by aocepting a Government Sanad containing 
clauses inconsistent with the custom, destroy 
it or render it inoperative A family may 
agree, expressly or impliedly, to continue to 
observe a custom necessitated by the condition 
of things existing in primitive times, after that 
condition had completely altered ; and in tucb 
a oase, the principle embodied in the expres¬ 
sion cessaf ratio cessat lex dees not apply* Oae 
of the ways in whioh impartible estates may 
originate is by independent ohiefs or feudatories 
exeroising almost autooratio powers being 
gradually in the course of time reduoed by a 
paramount power to the position of ordinary 
Zemindars. They may al30 owe their origin 
to family arrangements followed up i° practice 



HINDU LAW—lmpaftlble Estate— Succes¬ 
sion. 

for many generations, whereby it was originally 
agreed that the family property should be 
impartible and be held and managed for the 
benefit of the whole family by a single member 
at a time in a oertain order of suooession the 
other members being entitled to maintenaooe 
ouly, without any power of interference with 
the management. <Lord Atkinson), RAO 
KISHORE SINGH V GAHENABIBI. 

(1920) M.W.N. 82 = 13 N L.R. 176 = 
37 M.L J. 362 = 17 A.L J. 1077 = 
26 M L.T. 494 = 53 I 0. 630 = 
1 U.P L.R. (P.0.) 94 (P.G.). 


- Impartible estate — Succession- Oudh- 

Taluka — Primogeniture—Accretions — Substi¬ 
tution of properties for those granted by sanad 
— House allotted to talukdar—Crown grant. 


The Crown has in British India power to 
grant or transfer lands and by its grant or 
transfer to limit in any way it pleases the 
desoent of suoh lands. But a subjeot has no 


right to impose upon lands or other property 
any limitation of desoent whioh is at variance 
with the ordinary law of descent applioablo to 
hi 9 oase. Villages transferred by the Government 
in exchange for villages included in the taluk- 
dari Sanad in Oudh must be treated as taluk- 
dari villages and where a house is granted by 
Government to a Talukdar for his use as such, 
the right to possession of it would on his death 
pass to his suooessor in the Talukdari Estate 
and not to hia heirs under the personal law. 
There beiDg no family oustom of primogeniture 
the acquisitions of the Talukdar. passed to bis 
heirs under the Hindu Law. (Sir John Edge.) 
Rajendra Bahadur Singh v. Rani 
Raghubans Kunwar. 40 All. 4/0 = 

21 O C. 106 = 24 M.L.T. 282 = 
5 O L J 401 = 8 L.W. 570 = 
(1918) M. W.N. 831 = 28 C.L J. 456 = 
23 OWN 101 = 20 Bora L.R. 1075 = 
An i n I A 131 IP C l. 


- Impartible estate—Succession—Widow 

of last owner—Right to inherit — Separation in 
estate. 

The widow of the last holder of an impartible 
estate whioh descends by primogeniture is not 
exoluded from suooession to the estate as bis 
heir, if her husband was in faot separated and 
died without male issue. There is no inconsis¬ 
tency between impartiality and the right of 
females to inherit. The general law of inherit¬ 
ance will prevail unless a oustom of exolusion 
of females from suooession is proved. 12 ^I I. A, 
523; S M.I.A. 539 and 29 I A, 178, Ref. to. 
Where the holder of an impartible estate 
granted a maiuteoanoa grant to his only 
brother who built a separate h^use for himself, 
established a separate Tulsi Pinda (worship) 
and Thakurbari, lived separately from his 
brother and defrayed the expenses of his 
daughter’s marriage out of his own pocket. 
Held that there h*d been a complete separa¬ 
tion ‘between the brothers and that on the 
death of the holder of the estate without mala 
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issue his widow suooeeded to the estate. (Sir 

John Edge ) Tara Kumari v. Ghaturbhuj 
Narayan Bingh. 42 Cal. 1179 = 

42 I A. 192 =19 C W.N 1119 = 
29 ML J. 3/1 = 18 MLT 228 = 

2 L.W. 8*3 = 13 A L J. 1034 = 
17 Bora. L.R 1012 = 22 0 L J 498 = 
30 1.0 833 = (1919) M W.N 717 (P.O.). 
[The effect of this case and other decision of 
the Pciyy Oouucii is fully explained in 

60 I 0 534 (P.C ;] 

- —Impartible estate — Succession—Babu- 

ana and Sohog grants. 

Babuana and Sohog grants wade by the 
Darbhanga Raj for the maintenance of the 
male and female members ot the family, though 
liable to revert to the raj on failure of male 
issue in the male line of the grantee are an¬ 
cestral property in the hands of sons of the 
grantee and are liable to partition. There iB a 
oustom of exclusion of widows and daughters 
from inheritance. (Sir John Edge ) EKRA- 
DE8HWAR 8INGH V. JANESHWARI BAHUA- 
rSION. 

42 Cal. 882 = 41 I.A 279 = 
18 C.W N 1249 = 27 M L J. 373 = 
16 M.L.T 382=1 L W. 893 = 
(1914; M W.N. 807 = 12 A L J. 1217 = 

210LJ 9 = 23 I 0 417 = 
17 Bora. L R. 18 (P 0 ) 
[On Appeal from 3 I.C. 207]. 

- Impartible estate—Succession — Pri- 

mogenilure— Kismats in Nawagrah Zomindari. 

In the Nawagarah Zemindari in Manbhum. 
Ohota Nagpur, Kismats descend by the rule of 
primogeniture on the eldest sons, the mainten¬ 
ance grants being made to the youoger bran¬ 
ches of the family. Eaoh Kismat is to all 
intents and purposes regarded as an impartible 
estate. ( Chelty and Teunon, JJ.) JAGAN- 
NATH MARWARIw. GiBIDHARI 8INOBA. 

29 1 0. 429=19 OWN. 102. 

- Impartible estate —Succession—Pitta- 

pur Zemindary. 

The Zemindary of Pittapur is an impartible 
estate governed by the Mltabshara Law and 
descending by lineal primogeniture. (San- 
karan Niar and Oldfield, JJ.) Gangadhar 
Rao Bahadur v. raja op Pittapur. 

(1918; M W N. 389 = 28 M L J 621 = 

29 l.C. 386 = 39 M. 396 

- Impartible estate—Succession—Survi¬ 
vorship — Family arrangement superseding 
senior line —Eject. 

Whore as the result of a family arrangement 
the junior line in an impartible estate was 
substituted for the senior line, but there was 
no other evidence of any farther interference 
with the rights of the senior line, tbo estate 
still remains joint family property and on the 
extinction of the junior line, the senior line 
takes by survivorship. Por K'ishnan, J. —To 
show that an impartible estate has become ths 
separate property ot the holder, it is not 


DU LAW— Impartible Estate-Succes¬ 
sion. 

absolutely neoossary to prove that there was 
some division in which that property was 
involved or that the right of others in it were 
abandoned. Each case has to be decided on 
its own faots. Per Ramesam, J.—The holder 
of an impartible estate cannot by giving a 
registered notioe to the junior members that he 
intends to bo divided in status as regards all 
the partible properties and impartible properties 
put an end to the rights of junior members 
over the impartible estate. Case-law on the 
subjeot fully reviewod. (Krishnan and Rame¬ 
sam. JJ.) annadana Jadaya Gounder V. 
KONAMMAL. 17 L.W. 107 = 

(1923) M W.N. 13 = 1923 Mad. 402. 

- Impartible estate - Succession— Rival 

claimants of the same degree of relationship— 
Priority. 

In oases of impartible estates the rules of 
ordinary Hindu Law of suooession apply, in the 
absence of a speoia! custom, subjeot to euob 
modifications a9 are inherent in the impartible 
character of the estate. The first question is 
whether the propositus was or was notsoparated 
from the other members of the family. 42 Cal, 
1179, Foil. Where he is joint the estate must bo 
treated as if it had been partible and would 
therefore be govornod by the law of survivor¬ 
ship. But where there are more than one 
person ooming within the rule the nearest oo- 
paroener of the senior line and not the noarest 
io blood will euoooed to the propositus in pre¬ 
ference. Where, however, he was divided, the 
estate is to be treated as a separate property 
and the law relating to separate or self-acquired 
property will apply and the rule that the 
nearest in blood excludes the more remote will 
be applied and on the last oase the representa¬ 
tive of thesenior branch will be preforred where 
there are persons in the degree of relationship. 
20 Cal 649, Foil. (Wallis, G.J . and Krishnan, 
J.) Guruswami PANDIYAN v. BEENATI, . 
KALIi.Vl PANDIA CHINNATHAMBI. 

39 M L J 629 = (1920) M.W.N. 660 = 

44 M. 1 = 61 I 0. 242 = 28 MLT. 363. 

[See the same principles stated lo 

60 I.C. 834 (P C.)]. 

-Impartible estate—Succession— Muna- 

gala Zemindari if impartible. 

The Munugala Z?mindari in the Kietna 
District is impartible and the suooession is 
according to the oustom of primogeniture. 

( Wallis, G.J. and Sadasiva Aiyar, J.) Kee- 
SARA VENK ATAPPAYYA V NAY aNI VENK ATA- 
RANGA RAO. 43 Mad. 288 = 59 I.C 978 = 

88 M.L J 149. 

- Impartible estate — Succession — Illegi¬ 
timate son—Widow. 

An illegitimate son is postponed to the widow 
of a deoeased holder of an impartible estate, if 
divided or to the other oo-paroenera. if there 
was a joint family. (Miller and Abdur Rahim, 
JJ.) VISVANATHA8WAMY NaICKER v. KAMU- 
AMUAD. 21 I.C. 724=24 M.L J. 271. 
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HINDU LAW —Impartible Estate—SacceB- 

8lOD. 

- Impartible estate—Succession - Parti¬ 
tion- Proof of. 

In the absence of evidenoe to show that the 
Zamindari fell to the share of a particular 
branch in division the mere faot that the 
various oo-parceners are in enjoyment of sepa¬ 
rate properties is not sufficient to show that the 
Zemindan was divided. Grant of a patta over 
part of the estate for maintenance followed by 
complete separation in food and estate is proof 
of partition. ( Miller and Abdur Rahim. JJ.) 

Visvanathaswami Naicker V. Kamu 
AMJI iL, 211.C 724 = 24 M.L J. 271. 

- Impartible estate — Succession to. 

A custom of impartiality of estate does not 
necessarily imply the existence of a oustom of 
descent different from that recognised by the 
Hindu Law. (Daniels, A.J.C.) Hab BaKSH 
Bingh v. Nagindra Bahadur Singh. 

22 O.G. 68=6 O.L J 266 = 52 I 0. 2 = 

1 U.P.L.R. IJ.G.) 74. 

- Impartible estate — Succession— Order. 

The rules governing succession to a partible 
estate are to be looked at and the principle of 
survivorship applied in finding out the succes¬ 
sion to an impartible estate. Nearest oo- 
paroener of senior line is preferable to the 
oo-paroener nearest in blood. (Lindsay, 
and Stuart. A.J.Os.) GHISIA 8INGH v. 
GAJRAJ BINGH. 18 0 0 289 = 

33 I.G. 371=3 0 L J. 43. 

- Impartible estate — Sucession by Sur¬ 
vivorship-Application for personal decree — 
Succession certificate if necessary. 

Where a person succeeded to an impartible 
estate by survivorship and applied tor a dooree 
under O. 31, r. 6 of the 0. P. Code against 
another, a succession certificate need not be 
obtained as a condition precedent to the main¬ 
tainability of the application. Case-law as to 
succession in impartible estates considered. 
[Das and Adami, JJ.) 8HIVA PRASAD BINGH 
v BENI MADHAB chowdhury. 1 P. 387 = 

4 P.L.T. 6 = 1922 P. 829. 

-- Impartible estate—Succession—Origin 

of the estate —Subsequent dealings—Partition 
of estate. 

An estate may be the family property of a 
joint undivided family and yet be impartible. 
Where the family in question was an anoient 
and noble one the property had been granted 
in anoient times by the Moghul Emperor for 
services, the permanent settlement bad been 
made with the Raja for the time being to the 
exclusion of his brothers, the repeated succes¬ 
sion of the oldest son to the estate though 
there were maoy sons left: Held, that the 
estate was impartible and the succession to it 
went to the oldest male defendant in the senior 
branoh. The mere faot that separate estates 
have been formed by the division of one entire 
estate, is not a circumstance whioh decides the 
issue in favour of partibility. The impartibility 
of the estate does not destroy its nature as 


HINDU LAW-Joint family. 

joint family property or render it the separate 
property of the last holdsr unless there was 
something equivalent to partition. I Das and 
Adami, JJ.) DWARKA PRASAD V. JAI BAR¬ 
HAM. 1922 P. 322. 

- Impartible estate—Succession—Junior 

members—Right of. 

Junior members have no community of 
interest with the holder and do not take by 
survivorship, though they take by the order of 
succession prevailing in the family. They are 
not oo-parceners but they have only right to 
maintenance in the family. The junior mem¬ 
ber may succeed the senior after deaths 
(Chamier . C. J., Chapman and Roe, JJ.) 8HYAM 
Lal Bingh v. Bijay Narayan Kundu. 

2 P.L J. 136 = 1 P.L.W. 140 = 39 I C. 36 = 

1917 Pat. 121.. 

- Impartible estate— Succession—Primo¬ 
geniture and impartibility. 

In the estate of the Maharajah of Chota 
Nagpur and in his family the existence of the 
custom of impartibility and primogeniture is 
established in all oases. (Atkinson and Jwala 
Prasad, JJ.) RaMCHABAN MATHO v. HARI- 
HAR MATHO, 33 I.G. 392. 

- Impartible estate — Succession—Primo¬ 
geniture—Chota Nagpur—Estates granted by 
Maharajah. 

Under the custom of primogeniture prevailing 
in all the estates granted'by the Maharajah of 
Ohota Nagpur to his relations, the Bodla Estate 
in Chota Nagpur descends as an impartible 
estate to the eldest male heir by lineal descent. 

( Chapman and Atkinson, JJ.) Lal GAJENDRA 
Nath Bahi Deo v. Lal Mathurlal Nath 
BAHI DEO. 20 OWN, 876 = 33 I 0. 883 = 

1 P.L J. 109. 

Inheritance. 

See Hindu la w—succession. 

Jains. 

See Hindu Law—applicability. 

Joint Family. 
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Rights of Members. 

8ELF-ACQUISITION. 

Separate Property. 

Surrender. 

Survivorship. 

Trade. 



1090 


CIVIL DIGEST. 1911 -1923. 


1089 

HINDU LAB—Joint family—Acquisition. 

Joint family—Acquisition. 

--- Joint family — Acquisition—Property 

acquired by disposal of ancestral property — 
Joint family property—Gift of, invalid. 

The widow of A, who had been adopted into 
another family, made an absolute transfer of 
properties which A inherited from his adoptive 
father in favour of B, C and D, the surviving 
natural brothers ot A in consideration of bene¬ 
fits reoeived from the latter’s anoestral funds, 
which was challenged as beyond her competence 
as a Hindu widow. D conveyed some of the 
properties which be thus got from A and others 
which he subsequently bought to his conoubines 
and to a daughter by one of them. After D’s 
death D*6 son R with whom D lived jointly and 
R’s son claimed these properties as joint family 
properties whioh D bad no authority to alienate. 
Held, (without deciding whether the alienation 
by A’s widow was valid or not and whother A’a 
property whioh D got was his anoestral or self- 
acquired property, but assuming that it was D’s 
self-acquired property) that the evidence showed 
suoh blending of this property of D, in which 
R and hi9 eons as they were born beoame 
oo-parceners as to make it joint property. As 
all the properties which were the subject* 
matter of the deeds of gift were joint properties 
ol D, they did not operate even on the one- 
eizth share which D might have got by 
partition of the estate with his oo-parceners 
sinoe D had no separate sixth share and the 
whole property accrued on hie death to surviv¬ 
ing members ol the family. 40 All. 159, Foil. 
(Sir Walter Phxllxmore ) Radha KANT Lad 
v, Musammat Nazma Begum. 

49 Cal. 733-22 O W N, 649 = 
27 0 L.J. 632 = i6 A.L J. 337=. 

3 Pat L W. 72 = 23 M L.T 393 = 
(19 18 > M W.N 386 = 33 M L.J 99 = 
49 I.C 806 = 20 Bora L R.,724 (P. C.). 

- Joint family—Acquisition — Nucleus 

of ancestral property—Burden of proof. 

When there is a nuolene of joint family pro¬ 
perty with the assistance of whioh subsequent 
acquisitions has been made the burden of prov¬ 
ing that any particular property is separate lies 
on the person who asserts it. Buob a nuoleus 
need not be a substantial one but must be 
yielding some income. (Lindsay and Daniels, 
JJ.) BUKHNaNDaN v. Bri.tnandan. 

1923 All. 371. 

- Joint family—Acquisition— Throwing 

into common stock character of family property 
determined by xmention. 

Members of a joint family may, by their in¬ 
tention expressed iu oonduot, impress upon any 
property of whioh they may be possessed the 
oharaoter of joint family property. Onoe there 
is a family obeB< any contribution or addition 
to it instantly partak s of its oharaoter and 
cannot be eeptra'ed. The quantum of contri¬ 
bution made by the several members is imma¬ 
terial. iB'oman, J.) HABI DAS v. Vblji 
OHATUBBBUJ. 20 1 0.476 = 

18 Bom. L.R. 984. 


HINDU LAV—Joint family—Alienation, 

“ Joint family — Acquisition — Presump- 

< lion—Property. 

Where members are living jointly and 
acquire properties, the presumption is they 
acquire it for the benefit of the family and the 
party who deniep jointness must rebut the pre- 
sumption. ( Greaves and Cuming, JJ.) SOSHI 
Kumar babkhel v. Chandra Kumar 
CHaUDHURI. 83 C.L.J. 348 = 1923 Cal. 204, 

-- Family — Acquisition—When 

joint family property—Nucleus—Existence of. 

The mere existenco of a family nuoleus will 
not impress the acquisitions of a member of 
the family with the oharaoter of joint family 
property unless it is shown that the acquisi¬ 
tions could have been made from the income 
derived from that nucleus. Consequently where 
a member of a joint Hindu family obtained on 
partiiion with his brothers properties worth 
200 rupees and was allotted debts to the extent 
of Rs. 600 and he subsequently acquired as 
Dubash (agent) of oertain big oommeroial men. 
Held, that the acquisitions were his own self- 
acquisitions and that the nuoleus did not 
imprees them with the oharaoter of joint 
family property. 27 M.L.J. 677 ; 33 A. 677 
Ref. ; 35 All. 564 ; 27 M. 228 ; 2 Lah. 40, Ref! 

( Spencer and Devadoss, JJ.) Vadamalai 
PILLAI V. BUBRAMANIA CHETTIAR. 

16 L.W. 936 = (1923) M.W.N. 37 = 

1923 Mad 262. 

- Joint family—Acquisition — Money 

spent on lilxgation as a result of which property 
was obtained. 

In the absence of anything to show that pro. 
perty acquired as a result of a litigation by a 
member of a joint Hindu family was thrown 
into the oommon stock, it does not become joint 
family property merely by reason of the faot 
that the funds of the joint family were spent in 
the litigation. ( Phillips and Devadoss , JJ.) 
CHELLASAMI ATOHAMMA V. Chellasami 

Venkata bubayya. 16LW. 268 = 

(1923) M.W.N. 487 = 1922 Mad. 42S. 

Joint family—Alienation, 

- Joint family — Alienation — Senior 

brother requiring the deed—If others parly. 

Where the senior brother alone enters into a 
transaction on behalf of a joint family, a pre¬ 
sumption oan bo drawn under 8. 114, Evidence 
Aot that the junior member too was a party, 
though only oonetruotively. (Halli/ax. A.J.O.) 
Gania v. GAnga Prasad. 6 N.L J. 26g, 

- Joint family—Alienation — Father _ 

No necessity—Effect on mortgage. 

Where a mortgage of joint family property 
exeouted by a Hindu father is made for pur¬ 
poses not laid down in Hindu Law the 
mortgage as suoh beoomes void o') initio 
(Simpson, A.J.O.) UDAIBAJ 8INOH v. 
RAMUDIT TEWABI. 100.L J. 876 = 

1924 Oadb 147. 
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HINDU LAW —Impartible Estate—Succes¬ 
sion. 

—- Impartible estate—Succession -Parti¬ 

tion- Proof ol. 

In the absence of evidenoe to show that the 
Zamindari fell to the share of a partioular 
branch in division the mere faot that the 
various oo-parceners are in enjoyment of sepa¬ 
rate properties is not sufficient to show that the 
Zemiodari was divided. Grant of a patta over 
part of the estate for maintenance followed by 
complete separation in food and estate is proof 
of partition. ( Miller and Abdur Bahim. JJ.) 
VlSVAN ATHA8WAMI NAICKER V. KAMU 
AMAUL. 211.C 724 = 24 M.L J. 271. 

- Impartible estate — Succession to. 

A custom of impartibility of estate does not 
necessarily imply the existence of a custom of 
desoent different from that recognised by the 
Hindu Law. < Daniels , A.J.C.) Hab BaKSH 
Singh v. nagindra Bahadur Singh. 

22 O.G. 68=6 O.L J 266 = 92 I G. 2 = 

1 U.P.L R. IJ.G.) 74. 


- Impartible estate — Succession— Order. 

The rules governing succession to a partible 
estate are to be locked at and the principle of 
survivorship applied in finding out the succes¬ 
sion to an impartible estate. Nearest oo- 
paroener of senior line is preferable to the 
co-paroener nearest in blood. (Lindsay, 
and Stuart. A.J.Os.) GHISIA 8INGH v. 
GAJRAJ SINGH. 18 0 0.289 = 

33 I C. 371=3 0 L J. 43. 


- Impartible estate—Sucession by Sur¬ 
vivorship-Application for personal decree 
Succession certificate if necessary. 


Where a person euooeeded to an impartible 
estate by survivorship and applied toe a decree 
under O. 31, r. 6 of the 0. P. Code against 
another, a suoocssion certificate need not be 
obtained as a condition preoedoot to the main¬ 
tainability of the application. Case-law as to 
succession in impartible estates considered. 

'(Das and Adami. JJ.) 8HIVA PRASAD BlNGH 
V BENI MADHAB CHOWDHURY. 1 P. 387 = 

4 P.L.T. 6 = 1922 P. 929. 


HINDU LAW-Joint family. 

joint family property or render it the separate 
property of the last holder unless there was 
somethin? equivalent to partition. (Das and 
Adami, JJ.) DWABKA PRASAD V. JAI BAR¬ 
HAM. 1922 P. 322. 

- Impartible estate—Succession—Junior 

members —Bight of. 

Junior members have no community of 
interest with the holder and do not take by 
survivorship, though they take by the order of 
succession prevailing in the family. They are 
not oo-paroeners but they have only right to 
maintenance in the family. The junior mem¬ 
ber may eucoeed the senior after death. 

( Chamier . C. J., Chapman and Boe, JJ.) Shyam 
LAL SINGH V. BIJAY NABaYAN KUNDU. 

2 P.L J. 136 = 1 P.L.W. 140 = 39 I C. 36 = 

1917 Pat. 121.. 

- Impartible estate-Succession—Primo¬ 
geniture and impartibility. 

In the estate of the Maharajah of Chota 
Nagpur and in bis family the existence of tha 
oustom of impartibility and primogeniture is 
established in all cases. ( Atkinson and Jwala 
Prasad, JJ ) RamCHARAN MATHO v. HabI- 
HAR MATHO. 39 I.G, 392. 

- Impartible estate—Succession—Primo¬ 
geniture—Chota Nagpur—Estates granted by 
Maharajah. 

Under the custom of primogeniture prevailing 
in all the estates granted'by the Maharajah of 
Ohota Nagpur to his relations, the Bodla Estate 
in Chota Nagpur desoenda as an impartible 
estate to the eldest male heir by lineal descent. 

(Chapman and Atkinson , JJ.) Lal Gajendra 
Nath Bahi Deo v. Lal Mathurlal Nath 
0AHI DEO. 20 G.W.N, 876 = 39 I 0. 883 = 

1 P.L J. 109. 

Inheritance. 

See HINDU LA W— SUCCESSION. 

Jains. 

See Hindu Law—applicability. 


—- Impartible estate—Succession —Origin 

of the estate—Subsequent dealings—Partition 
of estate. 

An estate may bo the family property of a 
joint undivided family aDd yet be imparlible. 
Where the family in question was an anoient 
and noble one the property had been granted 
in anoient times by the Moghul Emperor for 
services, the permanent settlement had been 
made with the Raja for the timo being to the 
exclusion of his brothers, the repeated succes¬ 
sion of the oldest bod to the estate though 
there were many sons left: Held, that the 
estate was impartible and the succession to it 
went to the eldest male defendant in the senior 
branoh. The mere faot that separate estates 
have been formed by the division of one entire 
estate, is not a oiroumstanoe which deoides the 
issue in favour of partibility. The impartibility 
of the estate does not destroy its nature as 


Joint Family. 
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HINDU LAB—Joint family—Acquisition. 

Joint family—Acquisition. 

--- Joint family — Acquisition—Property 

acquired by disposal of ancestral property — 
Joint family property— Gift of, invalid. 

The widow ol A, who had been adopted into 
another family, made an absolute transfer of 
properties which A inherited from his adoptive 
father in favour of B, 0 and D, the surviving 
natural brothers ot A in consideration of bene¬ 
fits reoeived from the latter’s anoestral funds, 
which was oballeDged as beyond her competence 
as a Hindu widow. D conveyed seme of the 
properties whioh he thus got from A and others 
which he subsequently bought to his conoubines 
and to a daughter by one of them. After D’s 
death D’e son R with whom D lived jointly and 
R’s son claimed these properties as joint family 
properties whioh D had no authority to alienate. 
Held, (without deciding whether the alienation 
by A’s widow was valid or not and whether A’a 
property which D got was his anoestral or self- 
acquired property, but assuming that it was D’s 
self-acquired property) that the evidence showed 
suoh blending of this property of D, in which 
R and his eons as they wire born beoame 
oo-paroeners as to make it joint property. As 
all the properties which were the subjeot* 
matter of the deeds of gilt were joint properties 
ol D, they did not operate even on the one- 
sixth share which D might have got by 
partition ol the estate with his oo-parceners 
since D bad no separate sixth share and the 
whole property accrued on hie death to surviv¬ 
ing members of tbe family. 40 All. 159, Foil. 
(Sir Walter Phxllxmore I Radha KANT Lab 
v. Musammat nazma Begum. 

49 Cal. 733 = 22 O W N. 649 = 
VI 0 L.J. 632 *=> )6 A.L J. 837=* 
8 Pat L W. 72 = 23 M L.T. 393 = 
(19l8i M W.N 386 = 33 M L.J 99 = 
49 1.0 806 = 20 Bom L R.,724 (P. 0.). 

-Joint family—Acquisition — Nucleus 

of ancestral property—Burden of proof. 

When there is a nuoleus of joint family pro¬ 
perty with the aseistanoo of whioh subsequent 
acquisitions has been made the burden of prov¬ 
ing that any particular property is separate lies 
on the person who asserts it. Buoh a nuoleus 
need not be a substantial one but must be 
yielding some income. (Lindsay and Daniels, 

JJ.) Bukhnandan v. Bbi.tnandan. 

1823 AH. 874. 

- Joint firmly—Acquisition— Throwing 

into common stock character ol family properly 
determined by intention. 

Members of a joint family may, by their in¬ 
tention express'd in oonduot, impress upon any 
property of whioh they may be possessed the 
oharaoter of joint family property. Onoe there 
is a family cbes' any contribution or addition 
to it instantly pariak s of its oharaoter and 
cannot be separated. Tbe quantum of contri¬ 
bution made by the several members is imma¬ 
terial. iB-aman, J.) HABI DAS v. Vblji 
O lIATUBDBUJ. 20 1 0.476 = 

18 Bom. L.R. 884. 


HINDU LAW—Joint family—Alienation, 

~ Joint family — Acquisition — Presump¬ 

tion—Property. 

Where members are living joinily and 
acquire properties, the presumption is they 
acquire it for the benefit of the family and the 
party who deoiep jointness must rebut the pre¬ 
sumption. (Greaves and Cuming, JJ.) BOSHI 
KUMAR 8ABKHEL V. CHANDRA KUMAB 

CHaudhuri. 83 C.L.J, 348 = 1923 Cal. 204. 

-- Joint Family — Acquisition —When 

joint family property—Nucleus—Existence of. 

Tbe mere existence of a family nuoleus will 
not impress the acquisitions of a member of 
tbe family with the oharaoter of joint family 

property unless it is shown that the acquisi¬ 
tions could have been made from the income 
derived from that nucleus. Consequently where 
a member of a joint Hindu family obtained on 
partition with his brothers properties worth 
200 rupees and was allotted debts to the extent 
of Rs. 600 and he subsequently acquired as 
Dubash (agent) of certain big commercial men, 
Held, that the acquisitions were his own self¬ 
acquisitions and that the nuoleus did not 
impress them with the oharaoter of joint 
family property. 27 M.L.J. 677 ; 33 A. 677 
Ref. ; 35 All. 564 ; 27 M. 228 ; 2 Lab. 40, Ref! 
(Spencer and Devadoss, JJ.) VADAMALAI 
PILLAI V. SUDRAMANIA CHETTIAR. 

16 L.W. 936 = (1923) M.W.N. 87 = 

1923 Had. 262, 

- Joint family—Acquisition — Money 

spent on litigation as a result of ichich property 
was obtained. 

In the absence of anything to show that pro. 
perty acquired as a result of a litigation by a 
member of a joint Hindu family was thrown 
into the oommon stook, it does not beoome joint 
family property merely by reason of tbe faot 
that the lands of the joint family were spent in 
the litigation. ( Phillips and Devadoss, JJ.) 
CHELLASAMI ATOHAMMA V. CHELLASAMI 

Venkata bubayya. 16 L w. 268 = 

11921) M.W.N. 487 = 1922 Mad. 42S. 

Joint family—Alienation. 

- Joint family — Alienation — Senior 

brother requiring the deed—If others parly. 

Where the senior brother alone enters into a 
transaction on behalf of a joint family, a pre¬ 
sumption oan bo drawn under 8. 114, Evidence 
Aot that the junior member too was a party, 
though only oonetruotively. (Hallifax, A.J.Q.) 
Gania v. Ganga Prasad. 6 N.L J. 269 . 

-Joint family—Alienation — Father _ 

No necessity—Effect on mortgage. 

Where a mortgage of joint family property 
exeouted by a Hindu father is made lor pur¬ 
poses not laid down in Hindu Law the 
mortgage as suoh beoomea void a*) initio, 

( Simpson , A. J. O.) UDAIRAJ BlNGH v. 
RAMUDIT TEWABI. 10O.L J. 876 = 

1924 Oudh 147, 
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HINDU LAW— Joint family—Alienation. 

- Joint family—Alienation—Necessity- 

Burden of -proof —Father setting aside after 
born son—Rights of . 

The principle that where property has passed 
out of a pint Hindu family, the burden lies 
on the plaintiff (son) to prove that the transfer 
was made for an immoral purpose by the 
manager of the family applies only where the 
property has passed out of the family by fore¬ 
closure or sale in eieoution of a decree or where 
suoh a decree has been passed and new rights 
have come into existence. Where there has been 
a transfer for oash down and the sou contests 
the legality of the sale the onus lies on the 
vendee to prove the validity of the consideration. 
Where a Hindu father has alienated ancestral 
property and where a son who was in existence 
at the time of the alienation brings a suit to 
set it aside and before the suit is decided 
another son is born, suoh son also acquires a 
right to set aside the sale. 19 A L J. 978, 
Foil. (Dalai, J.C.) Jang Bahadur Singh 
V. RANJIT aiNGH. 10 0 L J 353 = 

1924 Oudh 141. 


-- Joint family — Alienatian-When bind¬ 
ing — Mortgage—Antecedent debt. 

A mortgage oannot be enforoed against joint 
family property unless it is established that its 
antecedent debt independent of the mortgage 
or legal necessity was its consideration. (Kan- 

kalya Lai, J.C.) Pran v. 8heo Lag. 

26 O.C. 321 = 1924 Oudh 133. 

- Joint family — Alienation — Setting 

ruide —Rights of members. 

A sale of joint family property having in¬ 
fringed the rights of a single member of a joint 
Hindu family, he can have the entire sale set 
aside. Either the vendors were entitled to deal 
with the joint family property, in whioh oase 
the alienation is valid or they were not entitled 
to doeo, in whioh oase they oannot alienate 
aven their owo share. (Dalai and Simpson, 
A J Cs 1 DWABKA PRA8AD V. llT. RAM DEI. 

1 10 0 L J. 330 = 1921 Oudh 120. 


_ Joint family —Alienation—Execution 

sale of the interests of a co-parcener—Remedy 
of other members—Rights of the purchaser. 

Though a creditor of a member of a joint 
Hindu family can attaoh aod purohase at an 
execution sale the interest of that member in 
tbefamify property, it is not open to the creditor 
to take possession of that interest. He acquires 
the right to compel a partition but oot a right 
to enter into joint possession with the other 
members of the family. (Das and Kulwant 
Sahav , JJ.) MEDNI PraskD SINGH v. N AND 

Keshwar Prasad Singh. 2 p. 386 = 

1923 P. 451. 


- Joint family —Alienation—Manager of 

joint family—Benefit. 

The test to determine whether a mortgage by 
the Manager ol a joint Hindu family is binding 
on the family is a real benefit according to the 


HINDU LAW—Jojot family—Ancestral pro¬ 
perty. 

family and not the legal necessity for the 
transaction. The Manager has power to do 
whatever is best for the benffloof all concerned. 
( Das and Adami, JJ.) Sheotahal v. ARJUN 
DAS. 1 P L T. 136 = 56 I 0 879 = 

1920 Pat. 133. 

Joint family-Ancestral property. 

- Joint family — Ancestral property — 

Inherited from mother—Joint tenancy — 
Tenancy-in common. 

A joint tenancy is oreated where property is 
inherited by imobstruoted suooession oalled 
rikhta. In such a case the heirs taka the 
property as co-paroaners. Absolute property of 
the mother devolves on the sons not as joint 
tenants but as teuants-m-oommon- A tenancy 
in-common i3 created where property is 
inherited by obstructed suooession. In this 
case the idea oi inheritance and the idea of 
partition go together ; one is a necessary 
complement of the other, so that, at the very 
moment the inheritance falls iD the heirs takes 
by partition that is, as owners of defined shares 
and therefore, astenante-io-oommon. Heritage 
in tbe oase of etridhan is obstruoled succession. 
(Chandavarhar and Russel, JJ.) Bai PARSON 
v. BAI SOMLI 36 Bora. 424 = 13 I.C. 774 = 

14 Bom. L.R. 403. 


- Joint family—Ancestral property — 

Grant for maintenance. 

A portion of an impartible estate granted by 
the holder thereof to his younger son foe 
maintenance, is ancestral in the latter's hands 
and oannot be oapticiously alienated by him 
to the detriment of his sons. (Mooktrjee and 
Beachcroft, J3). Hazarimall v. ab^ninath 
17 O.L.J. 38=18 I 0. 623 = 17 O.WiN. 280. 


- Joint family—Ancestral property— 

Through whom derived. 

Property doe3 not cease to be anoestral be¬ 
cause it is derived through the mother. ( Abdul 
Raoof and Bevan Pitman, JJ.) SUHIVA v. 
DEVI DIAL. 70 1 0 1002 = 4 L.L J, 316. 

-HI- Joint family — Ancestral vroperty — 

Abandonment and reacquisition—Effect. 

If the inhabitants of a village leave the 
village abadi and the land passes out ol culti¬ 
vation and later on, some of them or their 
descendants oome back, they reacquire the land 
cultivated by them and do not require it as 
anoestral property (Scoff Sm'th and. Abdul 

Qadir, JJ.) MaNOHaru. NaNHI. 66 1.0, 899- 

2 L. 3-0. 


Joint family— Ancestral property 


Property acquired out of income of anoestral 
property must be considered as anoestral pro¬ 
perty according to H udu L*w. (Rattioan c.n 
Leslie Jones, JJ.) Budha Ram p. Mdham- 

MtD DIN. , 8 l P ,V!S - 

196 P.L R 1313-32 I 0. 318 = 

163 P.W.R 1918. 
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3INDU LAW—Joint family—Ancestral pro¬ 
perty. 

- —Joint family — Ancestral property — 

Bequest by ancestor. 

Property derived from an ancestor but which 
is divided among oo paroeners neither accord¬ 
ing to Hindu Law, oustom or according to the 
terms of the will left by the ancestor, is anoes- 
tral property. (Johnstone and Rat tig an, JJ). 

8hib Nath v. alliance Bank of Simla, 
Ltd.. Lahore. lio P.W R 1914 = 

3 P R. 1313 = 23 I.C. 430 = 219 P.L.R 1914. 

- Joint family—Ancestral property. 

Ancestral property in Hindu Law is ooafined 
to property which ba3 been derived from certain 
male lineal ancestors as enumerated in the 
Text books. ( Kensington, G J. and Shah Din, 
J.) Kabam Ghand v. Jai ram. 

22t P.L.R, 1911 = 124 P.W R. 1914 = 

21 I 0.,928 =-92 P R. 1914 

- Joint family — Ancestral property— 

Right by birth—Punjab. 

The Mitakshara dootrine of a son being born 
with a share in a joint family is unknown in 
the Punjab. 90 P.R. 1992; 105 P. R. 1995 and 
113 P.R. 1886, Poll. (Shah Din and Deadon, 
JJ.) TULS1 RAM v. 8H1B DAS. 

5 P.R. 1913 = 19 I.C 11 = 
228 P.L.R. 1913. 

- —Joint family — Ancestral property — 

Bequest by father in favour of son. 

Where a Hindu father bequeathes his self- 
aoqnired properties to his son by will, the ques¬ 
tion whether the son takes it as ancestral or 
self-aoquited property is one of intention 
turning upon the construction of the instru¬ 
ment, the presumption being that the property 
is to be held by the son as ancestral. The 
omission to mention the names of the 
grandsons, is immaterial. 3 M. H. C. R. 60 
and I. L. R. 24 Mad. 429, Foil. (Aodur Rahim 
and Spencer, JJ.) Indoji Jitaji v. Kotha- 
PALLI RAMA OHABLU. 81 l.Q. 148 = 

10 L.W. 498, 

- Joint family—Ancestral property — 

Maintenance grant. 

Property given for maiutenaace to the ille¬ 
gitimate son of an undivided oo-p.roener is not 
anoestcal property of the illegitimate eon ; the 
son of the illegitimate son ge'.s no right by 
birth in it. 24 Mad. 429 ; 17 G.L.J 38, Dist. 
(Sadasiva Iyer and Nipier, JJ.) KBISHNA- 
SWAMI NaIDU V, 8RETHAL4K8HMI AMMAL. 

89 Mad. 1029 = 18 M.L.T. 813 = 31 I C 803 = 

8 L.W, 317. 

-- ——Joint family— Ancestral properly — 
Inheritance from maternal grandfather. 

Aooording to the Mitakshara L»w the pro¬ 
perty whioh descends on daughter's Bons from 
their maternal grandfathor ie ancestral property 
in whioh the grandsons takes an interest at 


HINDU LAW—Joint family—Ancestral pro¬ 
perty. 

birth. 27 Mad. 382 ; 34 Mad. 211, Foil. ; 25 
Mad. G78, Ref.; 35 Cal, 1039, Di9t. (Spencer 
and Coutts-Trotter, JJ.) KARRI R'MMAYYA 
v. VlLLORI Jagannadham 39 Mad. 930 = 
18 M.L.T, 360 = 2 L.W, 8'4=30 I 0 '889 = 

(1915) M W.N. 898. 

- Joint family—Ancestral properly — 

Bequest by faiher to son—Consiruction. 

Whether property bequeathed by father to 
son is to be taken absolutely or with incidents 
of anoestral property i9 a question to bo deter¬ 
mined by ascertaining the intentions of the 
testator from the words of the will. In the 
absence of intention to the oontrary, it must 
bo presumed that the father intended tho tons 
to taka the proportv as ance.-tral property. 24 
Mad. 429, Foil. (Kumarc&wami Saslri, J ) 
NAIDU v. Naidu- 30 I.C. 272= 18 M.L.T. 129. 

- Joint family—Ancestral property — 

Bequest by lather. 

Where a family is joint and continues to be 
joint after the death of tho testator, the property 
obtained by hie son9 and grand sons under the 
will is joint property unless there is a oontrary 
intention expressed in the will., 24 Mad. 429, 
Ref.; 24 Mad 429, Rel. on. (Kumaraswamy 
Sastri, J.) VENKKTARAMIAH PANTULU V. 
BUBRAMANIAM. 26 I.C. 893 = 16 M.L T. 489. 

- Joint family—Ancestral property — 

Self acquired—Distinctionnol known in ancient 
Hindu Law— Ki Peiernal eslato ”—Meaning of. 

Per Sadasiva Aiyar, J.—The distinction be¬ 
tween “ancestral" and "self-acquired" property 
of a father was not kaowu in ancient 
Hindu Law. "Patornal estate" in Hindu Law 
books meant not the father's self-acquisition 
alone but merely the estate which the son 
inherited "through his relation as such son ” to 
hi3 father. (Sundara Aiyar and Sadasiva 
Aiyar, JJ.) SRINIVASA AIYANGar v. THIRU- 
vengadathaiyangar. 23 M L J 644 = 
(1913) M W.N. 1034 = 18 M.L.T 307 = 
23 1.0. 264 = (1914) M.W.N 1 282. 

- Joint family—Ancestral property — 

Inheritance from collaterals. 

Under Hindu Law property inherited from a 
collateral is not anoestral, (Lindsay, J.C.) 

Pudai Ram v. Bakjanath Lal 

23 O C. 264 = 80 1.0. 743 = 7 O.L.J. 273, 

— Joint family—Ancestral properly—In¬ 
herited property. 

Solf-acquired estate descending from father 
to sons is joint anoestral estate in their bands. 
(Lindsay, J C.) AOHHABIR SINGH v. JANG 
Bahadur bingo. 48 I 0. 901 =a O L J. 687. 

- Joint family — Ancestral property — 

Bequest by father . 

Property bequeathed by father to a son is 
not joint family property. 14 O O. 244, Foil. 
(Stuart, A.J.O.I JADUNATH SINGH V. BHA- 
bhuti Prasad. 33 I.C. 738 = 3 O.L.J 29. 
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HINDU LAW—Joint family—Ancestral pro¬ 
perty, 

- Joint family— Ancestral property — 

Collateral succession. 

Where a joint family inherits enoumbered 
property from a collateral, the mere fact that 
the anoumbrsnce is paid off out of the joint 
family fUDde does not show that the property 
is acquired from euch lauds and the mere fact 
that the property is managed by the managing 
member of the family does not establish whe¬ 
ther it is or is net treated as joint family pro¬ 
perty. Where the property is not self-acquired 
but inherited by the members of a joint Hindu 
family governed by the Mitaksbara Law, and 
is such as could have b9en partitioned among 
them at the time that it was inherited, the 
rule of survivorship applies irrespective of the 
faot whether suoh property came by ob°truoied 
or unobstructed inheritance, i e. t whether it 
was inherited from a direct ancestor or from a 
collateral. (Stuart and Kanhaiya Lai, A.J. Cs.) 
SURAI BAKSH V. 0UKDEI. 32 1 0.291 = 

2 O.L J. £02, 

- Joint family—Ancestral property — 

Father's self-acquisition. 

The self-acquired property of a member of a 
joint Hindu family without exeroisiDg his 
powers of disposal over it passes to his sons as 
anoestral property. The mere laot that he has 
not availed himself of the power of disposal is 
an indication that he treated it as joint family 
property. (Evans, J.O. and Lindsay, A.J. 0 ) 
RaMESBAR V. RUKMIN, 12 10.770 = 

14 0.0. 244. 

Joint family—Constitution of. 

- —Joint family—Constitution of--Ten- 

ancy in-common. 

When a Hindu female and a male jointly 
acquire property, they take it as tenants-in 
common and not as joint tenants. Thus they 
oannot form a joint Hindu family in the tech¬ 
nical sense. (Abdur Rahim and Srinivasa 
Iyengar , J J). Veebaragava Reddi v. 
KOTA REDDl. 31M.L.J. 463 = 

20 M.L T. 348 = 33 1 0. 533 = 

3 L W. 422. 

Joint family—Dancing Girls. 

- Joint family—Dancing girls—Joint 

■property . 

The ordinary presumption that property 
standing in the name of one oo-parcener is the 
property of all does not apply lo dancing girle. 
(Sadasna Aiyar and Napier. JJ.) VlSALAKSHI 
AMMAL V. DORASINGA PILLAR 29 I.C. 974. 

Joint family—Debts. 

See also Hindu Law-(I) alienation, 

(2) Debts. 

Joint family —Exclusion. 

- Joint family — Exclusion — Mesne 

profits. 

Where owiDg to differences on religious 
matters between two brothers who formed a 


HINDU LAW—Joint family—Exclusion. 

joint Hindu family the junior brother lived 
separately but was offered a decent allowanoe 
by the senior which he refused to acoept as 
being inadequate. Held, that there was no 
exclusion if the junior brother from the joint 
family and that he was not entitled to claim 
mesne profits for the period in question from 
the senior brother. (Mr. Ameer Ali.) SURAJ 
Narain v. Iqbal Nabain. 83 All. 80 = 

40 I.A. 40 = 13 M.L T. 194 = 170 W.N. 333 = 
11 A.L J 172 = (1913) M.W.N. 183 = 
17 0 L J. 288 = 24 M L J. 343 = 
15 Bora. L.R, 436 = 18 I.C 30 = 

16 O.C. 129 iP.G.). 

- Joint family—Exclusion — Leprosy — 

Father—Dealing with his own property or 
ayicestral property tor legal necessity. 

There is no pcinoiplo of Hindu Law under 
which a leper is disqualified from dealing with 
his own property or from dealing with joint 
family property so as to bind his sons, provided 
the alienation is made for legal necessity. 

( Piggott and Walsh, JJ.) MAN SINGH v. 
Mussammat Gaini. 40 All. 77 = 

43 I.C, 62 = 13 A.L.J. 860. 

- Joint family —Exclusion—Co-parcener 

— Exclusion, when complete. 

A member of a joint Hindu family who wag 
refused partition of his share and remained out 
of possession without receiving any profits for 
over 12 years was held exoluded from joint 
family property. (Sadasiua Iyer and Hannay, 
JJ.) 8INNASAMY GOUNDaN V. 8UBBANAN 
GOUNDAN. 26 I.C. 901 = (1913) M.W.N. 29. 

- Joint family — Exclusion—Holding 

belonging to family—Co-parcener's right — Non¬ 
participation in cultivation and profits— 
Whether extinguished. 

The mere faot of a oo-parcenec not taking a 
part in oaltivation or on payment of rent or 
receipts of profits, for more than 12 years does 
not extinguish his interest in the holding 
unless he ceases to be a member of the joint 
family. (Ballifax, A.J.C.) Sulea v. Rakhi. 

37 I.G. 339. 

- Joint family—Exclusion — Suit by 

member for possession from another—Mesne 
profits. 

Where a member of a joint Hindu family 
sues for the recovery of family property from 
another member olaiming to hold it adversely, 
the plff. is entitled to a decree for joint posses¬ 
sion of an undivided share but Dot to mesne 
profits. (Daniels, A.J.C.) GOKUL PRASAD v. 

Kailash Nath. 4 O P.L R. (J 0 t 19 = 

8 O L.J 396 = 1932 Oadh M. 

-Joint family—Exclusion—Partition. 

A person living apart from his step-brother 
the manager of the estate for nine yeara in 
mess, allowed the property to remain joint* 
He brought a suit for partition impleading the 
step-brother and his transferees as defts Held, 
the plaintiff’s suit being for a de facto and 
de jure division he could not rely on the ordi- 
rary presumption of jointness. The plaintiff to 
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perty. 

suooeed in ejeoting the appellant transferee 
from his possession must prove his title 
independently of presumption as the transferee 
wa3 altogether a stranger to the family and in 
the possession of the property in diepute. The 
property in dispute was separate self-acquisition 
of the step brother after their division ; and the 
plaintiff oould claim no title to it. {Baton, 

a.J.O.) Bheo Dayal v Lalta Prasad. 

23 0.0. 184 = 58 I 0. 608 = 

7 O L.J. 565. 

Joint family — Family property. 

- Joint family--Family property-Blend - 

ing of ancestral and sell-acquired property. 

Salf-aoquired property may be converted into 
ancestral property by the member of the Hindu 
joint family by throwing it into the common 
stock. Thib has to be deoided from the 
faots of eaoh case. ( Sir Walter Phillimore). 
Radhauntadal v. Nazina begum. 

43 Cal. 733 = 220 W.N. 649 = 22 O.L J. 632 = 

16 A.L J. 837 = 5 Pat. L W. 72 = 
28 M.L.T. 393 = (1918; M W N. 386 = 
33 M L J 99-43 1 0. 805 = 
20 Bora. L.R. 724 (P.C.). 

- Joint family—Family property—Ac' 

guisitions—Gift by Manager—Effect of. 

In a joint Hindu family it is possible that a 
member of the family should make separate 
acquisition, and keep moneys and property so 
acquired as bis separate property, but the 
question whether he has done so i9 to be judged 
from all the oiroum6tauces of the case. 34 I A. 
65, Ref. Though the manager of a joint Hindu 
family systematically mixed his professional 
earnings with reoeipts from the joint family 
properties in his acoounts. and purohases by 
him in the name of himself or bis brother are 
to be regarded as joint family property, it is 
still oompetent to him to make a gift out of his 
earnings to bis own son-in-law though they 
have been brought into the account. A state¬ 
ment by the manager during his lifetime that 
be brought the properties as a provision for bis 
son-in-law is an admission under 8. 82 (3) 
of the Evidence Aot and ooupled with the other 
evidence as to the intention of the Manager, is 
sufficient to defeat a olaim that the property 
was bought in the name of the son-in-law 
Benami for the joint family. <Lord Buck- 
master.) BURAJ NARAIN V RATAN LAL. 

40 All. 159 = 21 O W N. 1065 = 20 O.O. 211 = 
2 Pat. L.W. 160 = 83 M L J. 180 = 
15 A.L J. 681 = 19 Bora. L R. 737 = 
22 M L.T. 121 = 26 0 L J. 267 = 
6 L.W. 509 = (1917» M W N. 477 = 
4 O.L J 762 = 40 1 0. 688 = 
44 I.A. 201 (P.G.). 

- Joint family — Family property — 

Acquisitions—Source of payment of purchase- 

money , 

In determining whether property wbioh 
stands in the name of a junior member is his 
aelf-aoquieitiou the eouroe from wbiob the 


HINDU LAW—Joint family —Family pro" 

perty. 

money, with whioh the purchase-money was 
paid oomes is the criterion. Unless there is 
evidence to prove that the property was 
purchased with the money of the junior 
member, the presumption is that tho property 
acquired by the head of the family in the name 
of bis son is joint family property. 3 M. I. A. 
229 ; 6 M. I. A. 53. (Mr. Ameer Ali ) ParraTI 
Dasi v. Baikuntha Nath Das. 

15 M L.T. 65 = (1914' M W N. 42 = 
12 A.L J. 79=19 CL J. 129 = 
18 C.W.N. 428 = 16 Bom L R. 101 = 
22 1.0. 31 = 26 M L J. 248 iP.C ). 

- Joint family — Family property — 

Throwing into the common stoik. 

Property granted to a person by the Govern¬ 
ment as a reward for his services is self-acquired 
property. But it might become tho property of 
the joint family if it is thrown into the common 
stock and the inocme of the whole of the 
property is devoted to the expenditure of the 
family, one aocount being kept of th9 inoome 
from the self-acquired and the ancestral 
property. (Sir John Edge.) INDAR SHAI y. 
8HIAM Bah*DUR. 13M.LT. 153 = 

(1913) M.W N. 122 = 13 Boro. L R. 418 = 
25 M L J. 67 = 17 C L.J. 299 = 
17 I 0. 760 = 17 C.W.N 509 (P C.). 

- Joint family—Family properly — Pre' 

sumption—Mortgage in favour of member. 

Tho presumption as regards a mortgage got 
by a member is that the funds belong to the 
i family. (Richards, 0. J. and Btvterji, J.) 
PUNNU v. KOUSA. 40 I 0. 463. 

- Joint family — Family property — 

Qrant by Government. 

Joint family property oonfi-oated by Govern¬ 
ment and subsequently regranted to one oo- 
parcener without refarenoe to original grant 
must be presumed to be joiut family property. 
(Richards, C J. and Rafique, 33 ) Baijnath 
Prasad Singh u Tej Bali Singh. 

38 All. 590=38 1.0. 894=14 A.L J. 913. 

- Joint family — Family property — 

Course of conduct. 

Purobaso by a oo-parcener of a property on 
behalf of the family and treatment of it as 
joint family property makes it the property of 
the family. (Banerjea and Chamier, JJ.) 
SHI AM SUNDER LAEi V. BUDDBU LaL. 

24 I.C. 232 = 12 A.L.J. 794. 

- Joint family — Family property — 

Acquisitions — Presumption. 

Where in a joint Hindu family property is 
purchased in the name of one individual there 
is uo presumption that it is hi9 separate pro¬ 
perty. The onus is on the person alleging it 
to be a self-acquisition to prove it. Unless the 
oontrary is proved the presumption is that 
property purohased by a father in the name of 
the sons was purohased out of the funds of the 
joint family. (Richards, O. J. and Piggott, J.) 
Kundan Lad v. Shankar Lad. 

83 All. 564-21 1.0. 13 = 11 A.L J. 910. 



1099 


CIVIL DIGEST, 1911—1923 


1100 


HINDU LAW —Joint family— Family pro- 
party. 

-Joir.t family — Family property — 
Possession ot — Widow of co parceners — Joint 
interest. 

In a joint Hindu family all property is pre- 
Eumed to be held jointly no matter whose 
name appears in the Revenue Records. Where 
two brothers were joint their widows also must 
be presumed to be in joint possession of the 
property. No question of adverse possession 
arises io suoh a case. (Qrijfin, J.) SRI CHAND 
v. SURAJ KUAR. 9 I c. 146 

' — Joint family — Family pro-petty — 

Throwing into common stock. 

Where a member of a joint Hindu family 
converts his self-aoquisir.ion into joint family 
property, all members of the family have the 
same right in it as in ancestral property. 
( Beaman and Heaton, JJ.) RANGBHAT Rama- 
CHANDRA l)HAT v. SlTABAI BAND BHAT. 

49 I.C. 581 = 20 Bora. L R. 338. 

- Joint family—Family property—Joint 

acquisitions — Proof, 

Where father and eon live together and 
where Hindu brothers live together a9 joint 
family work together and acquire property 
together it has the character of joint family 
property irrespective of nucleus. The point of 
nicety in determining when the common 
family fund becomes impressed with that 
character is to discover the intention of the 
persoa having the oontrol of the fund that it 
should be appropriated to the common use. 
Where a Hindu father 9lartg with nothing the 
mere faot that there are infant children does 
not lead to the conclusion that his individual 
earnings should beoomo a oommon fund. Where 
che children grow up it becomes difficult to 
determine when the acquisitions of the one 
fund become acquisitions of the other. The 
test to determine when self-acquisitions beoomo 
joiDt family property is contribution. ( Beaman , 
J.) Hari DasLalqiv Narolam Raghavji. 

14 1.0. 769 = 14 Bom. L.R 2o7. 


HINDU LAW—Joint family—Family pro¬ 
perty. 

hands of a member of suoh family must be 
presumed to be family property. 30 Cal. 231, 
Ref. to. ( Carnduff, J.) Ganpati v. BALAMU- 
KUND. 13 I.C. 206. 

- Joint family—Family property—O nits 

of proof. 

Where separation is proved the onus is shifted 
on the plaintiff who asserts jointness of prov¬ 
ing that the house is joint property. ( Campbell, 
J.) Narsingh Das p. Uttam Chand. 

1923 Lah. 392. 

- Joint family—Family property—Ques¬ 
tion of status—Burden of proof , 

An agreement of family settlement was 
followed by an arbitration award and the award 
was duly registered : Under the award the 
house in dispute wih assigned to the widows of 
one of the brothers Held, the onus was shifted 
on to the plaintiffs’ reversioners to prove that 
the property was joint Hindu family property 
at the time of alienation of the house in ques¬ 
tion by widow. A deoroe for maintenance 
against the male members of the family on the 
ground that the widow was entitled to be 
maintained out of her husband’s share of the 
joint property does not help the plaintiffs to 
prove that there was any joint Hindu family# 
The bouse in suit might, very well be joint 
family property without the family being joint 
in the true sense. (Scott Smith and Motisagar, 
JJ.) Karam Chand v. MT. Har kdar. 

1928 Lah. 37i. 

- Joint family—Family property— Onus 

of proof. 

All the property in the hands of the members 
of a joint Hindu family is to be treated as joint 
property but it is open to any other member to 
show that any partioular property is his 
separate property, (Shadi Lai, O.J. and Le- 
Rossignol, J.) PARAMANAND v. 8HEO 
Charan Das. 2 Lah. 69 = 21 P L R. 1921 = 

99 I.C. 236 = 19 P W R. 1921. 


- Joint family— Family property—Pro¬ 
perties in possession of one member — Presump¬ 
tion — Transferee from members. 

A transferee from a member of a joint Hindu 
family of property, must show that the pro¬ 
perty was the separate property of his vendor, 
although there was no nuoleus of anoestral joint 
family property. Toe presumption that pro¬ 
perty etandiDg in the name and in the posses¬ 
sion of a member of a joint Hindu family is 
joint fam’ly property would arise even where 
there was in fact no nuoleus of ancestral joint 
family property. 19 W.R. 178; 10 W.R. 122, 
Rel. i Tcunon and Walmsley, JJ ) GADHAR- 
BHATAK y. 8ATISH CHANDRA GHOSE. 

9t I.C 834. 

- —Joint family—Family property—Pro¬ 
perty in the hands of one member — Presump¬ 
tion. 

Where it ia proved that there was a nuoleus 
of joint family property, any property ,in the 


- Joint family — Family property — 

Acquisition by member—Presumption—Plea of 
sell acquisition — Onus. 

The legal presumption is that all the proper¬ 
ties held by any member of a joint family so 
long as the family is joint are joint properties. 
Joint acquisitions made by thesevaral members 
in a joint family, while the family je joint are 
proeumed to have been made from joint funds 
and belong to the joint family. The mere faot 
that any particular acquisition is in the name 
of a member of the joint family, does not 
warrant the assumption thaf it is the ezclnsive 
acquisition of the member of the named and 
not of the whole joint family. ( Broadway, J.) 

Gopal shah u. jawand Singh. 

49 I.C. 1007 = 30 W.R 1915. 


- Joint family —Family property—Pur¬ 
chase by father in son's name. 

Purohase by a Hindu father in the name of 
the son does not denote advancement but that 
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HINDU LAW-Joint famlly-Famlly pro- 
petty 

it is benami. 6 M I. A 63 ; 13 M.I.A. 232 and 
13W.R (P.0.) 1. Ref. tScott-Smith and Shadi 
Lai, JJ.) Ghdlam Dastagir v. Teja 
SINGH. 73 P R. 1918 = 47 I c. 867 = 

199 P.W.R. 1918. 

- Joint family—Family property—Pur¬ 
chase in minor son’s name—Advancement — 
Properly in the son's hands not ancestral. 

When land is purohased by a father in the 
name of hia minor sou, to make an advance¬ 
ment of the purchase money to the son, suoh 
property in the hands of the son is not ances¬ 
tral property. < Shah Din and Chevis. JJ.) 
NATHA Mal v, JlWAN RaM. 33 1 0.793 = 

77 P.W.R. 1918. 

-Joinf family—Family properly—Re¬ 
version—Maintenance grant. 

Property allotted to a widow for main¬ 
tenance continues to be joint fam:ly property. 
(Rattigan and Jones, JJ.) CHANDAM Mal v. 
MUSAMMAT WA81NDI BaI. 92 P R. 1919 = 

31 1.0 941 = 168 P.W.R. 1918. 

- Joint family — Family properly — 

Acquisition —Presumption, 

The normal state of a Hindu family is joint 
and an acquisition iu the name of any one 
member dots not warraut the assumption that 
it is his exolusive acquisition. (Shah Din and 
Scott-Smith, JJ.) Sham Da8b. Pohlo Ram. 

18 P W R. 1913 = 18 I C. 604 = 
16 P.L.R. 1912. (Supp.) 

- Joint family — Family property — 

Benami purchase—Darden of proof. 

Where the head of a joint Hindu family 
makes a puroha9e in the name of another 
member the onus of proving the purchase was 
not benami lies on the person asserting it. (6 
M.I.A. 63, Poll.) The onus may, however, be 
shifted in parlioular oases. Thus where the 
transaction is shown to be in the nature of a 
distribution among various members or for the 
advancement in life o( one of them the initial 
presumption may oease to exist. (13 M l.A. 
396, Ref.) (R-id. C J. and Robertson, J.) 
RAJA RAM V. PaTTEH CHAND. 

187 P.L.R. 1913 = 17 I G. 216 = 

248 P W R. 1912. 

_-—Joint family — Family property — 

Throwing into tht ommon stock - Registration. 

Semble. — Where a divided imember of a joint 
family throws bis properties into the oommon 
stock ao as to make it joint family property of 
a reunited family, a ngistered instrument is 
necessary to validate it. ( Abdur Rahim and 
Seshaoiri Aiyar, JJ.) RBDDI v. RKDDI. 

8 L.W. 400 = 47 I.C. 716= (1918) M W N. 680. 

- Joint family — Family property — 

Throwing into Common Stock, 

Blending private earniogs with reoeipt of 
joint family shows an intention to make them 
joint property, Bell-acquisition may be con¬ 
verted into joint family property (1) olear 


HINDU LAW-Joint family—Family pro' 
perty. 

declaration to that effeot, (2) substantial 
contribution being made by the sons, (3) un¬ 
equivocal conduct showing that the son was 
treated as equal owner. If father and son 
trading together the preeumption is that the 
earniogs beoomo joint family property. 
(Sodasitia Iyer and Napier, JJ.) NARASI- 
MHAPPA V. CHINNA KENCHAPPA. 38 l.C. 244. 

- Joint family — Family property — 

Throwing into Common Stock. 

The earnings of one member of a joint Hindu 
family do not necessarily belong to the family 
in the abeenoe of any evidence that they 
were thrown into the oommon stock or that 
they were jointly made by all members of the 
family- (Coults Trotter and Srinivasa Iyengar, 
JJ ) YECHURI RaMA MURTHI V. Yecburi 

RAMAMMA. 30 M L.J. 308 = 83 1 0^)61 = 

3 L.W. 322. 


- Joint family — Family property— 

Throwing into common stock. 

Per Coutts Trotter, J.:—If a man has property 
which be has acquired by hia own exertions but 
shows by hia subsequent oonduot and subsequ¬ 
ent dealings with that property that his inten 
tion was that it should be regarded, andbe 
himself regards it, as being property in whioh 
bis family has a share, theu that beoomes »henoe 
forward, family property under the Umdu 
Law. 10 M.I.A. 490 ; 25 Mad. 149; 10 B-m. 
L.R. 176 ; 15 Bom. L.R. 684 ; 32 Bom. 479 ; 
J7 I C. 347 Foil. \Coutts Trotter and Srini¬ 
vasa Aiyangar, JJ.) TAYaLAMBAL » Kr IBBNA 
PATTAR. 32 I 0 - 889 ‘ 

- joint family — Family property — 

Presumption. 

Even if the property is purohased without 
tho aid of joint family funds, acquisitions in 
the abeeuoe of intention to the oontrary be 
treated os joint family property. (Ayling ana 
Tyabji, JJ) MOTHAN t>. PUN 1 |KOTTI 

MUDADIAR. 81 10 * 

- Joint family - Family property — 

Dancing 0>rls. 

Tbe ordinary presumption that property 
standing in the name of one co-parcener is the 
property of all does not apply to dnnomR Rirls. 
(Saddstua Iyer and Napier, JJ.) VISAGakshi 
AMMAL V. DORA8INGA PILGaI. 29 1.0. 074. 

- joint family—Family property—Inam 

Desii—Grant of- Joint Hindu family. 

The presumption is that a Desai Inam 
devolves to the benefit of all tbe memDers of 
a joint undivided Hindu family where it de¬ 
volves on ihe mmaaiDg member for the time 
being. 26 M*d. 339, Foil. iSeshagirt Iyer and 
Kumaraswami Sastri, JJ.) 

VENKATASUBBAYA. 1 “ ‘ 

16 M L T. 239 = 26 1.0. 87 = 27 M.L-J. 618. 

- —Joint family — Family property — 

Acquisitions—Nucleus — Onus. 

Where there is a substantial nuoleus of 
family property of whioh tbe lather was the 
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perty. 

Manager, the onus would lie on those who 
assert that any proparty afterwards acquired 
W3s without detriment to that property and 
was his self-acquisition. (Sadasiua Aiyar and 
Seshagiri Aiyar, JJ.) BUBBA NAIDU v. Ven- 
KATTA RAMA NAIDU. 23 I C. 528 = 

15 M.L T. 418. 

Joint family — Family property —In¬ 
surance—Premia paid by joint family. 

Where the premia are paid out of the joint 
family iuuds the amount recovered is joint 
family property though the polioy is taken for 
the benefit of the wife and children. {Sundara 
Aiyar and Sadasiva Aiyar, JJ.) SRINIVASA 

Iyengar v. Thiruvengadathay?angar. 

38 Mad. 556 = 25 M L J 614 = 

(1913) M W N. 1034-13 M L T. 307 = 
23 I.G. 264 = (1914) M.W.N. 282. 

Joint family — Family property — 
Presumption, 

If the members of a Hindu family live toge¬ 
ther, work together, throwjtheir earnings into a 
common stock the presumption is they mus6 
have intended the property to be joint family 
property and on a partition the share of aaoh is 
joint family property in woich his sou acquires 
aright by birth. (Bakewell, J.) MaDAVaiYA 
QHETTY V. DAMODARAM. 12 M.L T. 240 = 

17 10. 347 = 
(1912; M.W N. 972. 

—- Joint family — Family property — 

Transfer of name in khata. 

Merely from a transfer of khata from the 
name of the father in a joint family to that of 
one of the sous no presumption arisee that the 
subject of the transfer has ceased to be joint 
family property and beoome the self-acquisition 
of that partioular member. There may be oir- 
oumstancea which indicate that the property 
was intended to be made the separate property 
of the eon. ( Kotwal , A.J.C.) MT, KASIII v. 
PANDUBANG. 1923 Nag. 73. 

- Joint family — Family properly — 4c- 

quisitions by members. ■ 

Where property is acquired jointly by the 
members of a family, the property so acquired 
is presumed to be oo-paroenary property. 26 
Mad. 149, Poll. {Drake Brockman. J.O. and 
Prideaux, A.J.C.) MUSSAMMAT ZUNKERI. 
V. BUDHAMMAIi. 57 I C. 262 

- Joint family—Family property — Pur¬ 
chase in name of one member—Effect of, 

A purchase in the name of a member of a 
joint Hindu family is a benami transaction 
eepeoially when he is not the Manager. The 
property is joint family property. (Mitra, 
A.J.C.) Narahar v. Narain. 56 I.G 388. 

—-——Joint family—Family property—Ac¬ 
quisition— Nucleus of ancestral property—Ac¬ 
quisitions kept separata, proof of. 

The presumption of jointness in respect of 
property acquired by eaoh member of a joint 


HINDU LAW-Joint family—Family pro¬ 
perty. 

Hindu family having an original nuoleus is no* 
rebutted by the faot that the ancestral asset 8 
were small in proportion to the value of th 8 
subsequent acquisitions. Though it is possible 
that a member of a joint family oould make 
separate acquisitions and keep the money and 
property separate yet the question whether he 
has done ao is to be judged from all the cir¬ 
cumstances of the case, 40 All. 159 fP O.f r 
Foil. (Drake Brockman, J.O. and Butten, 

A.J.C.) Krishnaji t>. Paramanand. 

43 1.0. 210. 

; Joint family—Family property — Pro¬ 
perty in the name of a member. 

Property in the hands of and dealt with by 
one member oannot be presumed to be part of 
joint family property unless it is proved that it 
belonged or purchased out of joint family funds. 
(Stuart and Kanhaiya Lai, A. J. 0.) IKBAD 

Narain v. Rajendea Narain. 

21 O.C 276 = 48 1.0 767 = 5 O.L.J. 701. 

- —Joint family — Family property — 

Acquisition of co-parcener. 

There is no presumption that acquisition in 
the name of od 9 oo- paroener is his separate 
property. But the presumption is that it was 
acquired out of joint family funds. (Stuart 
ay\d Kanhaiya Lai, A. J. CS.) Laljaoan v, 
Mathura Prasad. 39 I 0. 498. 

- Joint family—Family property—Pre¬ 
sumption. 

There is no presumption that property be¬ 
longing to a member of joint Hindu family is 
neoessarily joint aooestral property, (14 O C. 
244. Ref.) ( Stuart , A.J.O.) Jadunath SINGH 
v. BHABHUTI. 33 I.G. 785 = 3 O L.J. 29. 

- Joint family — Family property— 

Money advanced by one member — Presumption . 

Where money is advanoed by a member of a 
joint Hindu family, the presumption is that it 
is adavnoed from the family funds. ( Lindsay, 

A.J.C.) 8yed Muhammad Hadi v Mussam- 
MAT PARBATI. 18 1.0. 228. 

- Joint family — Family property — 

Acquisition by female—Presumption. 

Where a property is acquired by a lady 
whose husband is a member of a joint family 
for her owa benefit and her children, the 
acquisition cannot be presumed to be for the 
benefit of the entire joint family. {Das, J.) 
8HIVA NARAIN RAM V. PHULJHABIA. 

02 1.0. 402) 

- Joint family — Family property — 

Acquisitions —Dealings — Presumption. 

When the head of the joint family oolleeta 
money due on family bonds and issues again on 
fresh loans the presumption is that both the 
transactions are for the family. A purchase 
made by the Sartha of a joint family from joint 
funds in bis own name is joint family property. 
{Roe andCoutts. JJ.) KAMALE8HRI PbaSAD 
Bingh v. Raghibans Prasad Singh. 

48 I.G. 949 = 1919 Pat. 42 
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HINDU LAW — Joint family —Family pro- 1 
perty. 

-Joint family — Family properly — 

Acquisition by one member—Presumption. 

There is no presumption that property 
aoquired in the name of one member of a joint 
family is bis separate property. {Miller, C.J. 
and Ali Imam, J.) RAMDAYAL MAHTO v. 
Uttim Mahto. 46 I.C. 235 = 3 P.L.W. 122. 

- Joint family — Family property — 

Manager — Lease. I 

Where a father in a joint Mitakehara family 
takes a sub-lease the presumption is that it 
was taken for ttie benefit of the joint family. 
(Roe and Jwala Prasad, JJ.) Kailaspati 
Ohaudhury v. Muneshwab. 3 PLJ 676 = 

43 1 0. 905 = 4 P L W. 109. 

-Joint family — Family property — 

Throwing into common stock. 

Acquisition by oo-paroeners docs not beoome 
joint family property in the absenoe of evidence 
that the money was thrown into the common 
fund. Mere living together is not suoh ovidenoe. 

( Mullick and Atkinson, JJ.) Tajmulali v. 
Jag Mohan Das. l P L J. 529 = 38 I.c. 96 = 

2 P.L.W 444. | 

- Joint family—Family property—Pro' 

perty thrown into common stock — Survivorship. 

Under Hindu Law, property jointly acquired 
and thrown into oommon stock is subject to 
suooesaion by survivorship as between the partied 
who acquired it. (Mullick, J.) GOBARDAN 
BAHO v. BULKHAN MaHTON. 36 1.0. 263 = 

1 P.L J. 193. 

Joint Family—Father. 

- Joint family—Father—Compromise by 

— How far binding, 

One Rajaram’s share was dooreed in a parti¬ 
tion suit along with a considerable amount. 
Rajaram’s minor son was a party to the parti¬ 
tion suit. Rajaram released tho right to the 
sum, on his opponent Tuljaram agreeing not 
to prosecute the appeal against the partition 
deoree. The appeal was therefore not prosecu¬ 
ted. Hhe minor son of Rajaram on attaining 
majority filed a suit for recovering the sums 
whioh was dismissed by both the Courts in 
India but the Privy Oounoil remanded his euit 
for trial holding that tho arrangement by 
Rajaram did not bind Rajaram’s son. Bjfore 
the suit oame on for trial Rajaram got two 
more sons who were added as co-defendants. 
The new-born sons pleaded that the arrangement 
by Rajaram failod wholly. Held, that the 
agreement did not purport to be a release of 
individual rights or shares in tho fund at all ; 
it did not purport to efleot any division of the 
joint family estate that then existed between 
Rajaram and his son in the subject matter of 
these decrees. On the oontrary what it purpor- 
ted to do was to release the whole of tbe deots 
that were then owing to the joint family in 
consideration of Taljaram not prosecuting his 
appeals. The attempted arrangement failed so 
far as the infant was oonoernod ; and, if it 

Vol. Ill—70 


HINDU LAW—Joint family—Father. 

failed so far as the infant was oonoerned, in the 
events that have happened it must also be 
regarded as failing (Lord Buckmaster). 
T R. Venkata Rao alias Ganebh Rao v. 
T. V. Tuljaram Rao. Mad 298 = 

43 M L.J. 298 = 26 C W N 646 = 
36 O L J. 319 = (1922' M W N 392 = 
L.R. 3 P C. 129 = 4 U P L R. P C.i 33 = 
20 A. L J. 833 = 24 Bom. L R 1191 = 
49 I A. 91 = 30 M L T. 272 = 
1922 P C. 69 ,P,C.). 

- Joint family—Father— Power of, to 

partition. 

A Hindu father has power to effoofc a fair 
partition amoug his sons. But if ha gives 
away property to a stranger tho sons will Dot be 
bound thereby. (Sir Samuel Gri(jith ) Ram* 
KIBHORE KEDARNATH V. J MNARAYAN 

RAMRACHPaL. 40 Cal. 966 = 40 I A. 213 = 
(1913) M.W.N. 661 = 14 M L T. 163 = 
17 C.W N. 1189=18 C L.J. 287 = 
13 Bom. L.R. 867 = 11 A L.J. 863 = 
25 M L J. 512 = 20 I 0 998 = 
10 N L R. 1 (P.G.). 

- Joint family—Father—Power to parti ' 

lion. 

A Hindu father has no right to make a parti* 
tion by will at any rate without the consent of 
the various members. (Lord Moulton). BRIJ 

Rajsingh V. Sheo Damsingh 

39 All. 837=28 M L T 188 = 170 W N 919 = 
(1913' M.W N. 313 = 11 A L J 698 = 
14 M L T. 11 = 18 C L J. 37 = 
15 Bora. L R. 692 = 19 I C. 826 = 

40 I.A, 161 (P C.). 

- Joint family—Father—Revival of time 

barred debt. 

The father of the joint family oannot revive 
a barred debt and bind the family property to 
eecure its payment. ( Richards . C.J. and 
Banerji, J.) Dalip Singh v Kundan Lal. 
39 All. 207 = 18 I.C 726 = 11 A,L J. 244. 

--- Joint family—Father — Representation 

in suit—Sale in execution of decree —Son minor, 
not party to the mortgage—Right of son’s widow 
to impeach the sale. 

A father executed a mortgage of joint family 
property and a deoree was obtained on it. Pro¬ 
perty waB sold ; tho minor son who was not a 
party to tbe suit died and his widow brought a 
suit to ohailenge the sale of her husband’s 
share. The widow was held not entitled to do 
so. (Richards, C.J. and Banerji. J.) 80HNI v. 
Mohan KOER. 13 I 0. 944 = 9 A. L.J. 23. 

- Joint family — Father—Decree against 

— Mortgage — Son's interest whether passes. 

Unless the sons can show that the alienation 
by father was not binding on them or the debt 
was not binding, a deoree against father will 
pas9 the interest of sons also in the joint family 
property. ( Macleod . C. J. and Crump, J.) 
DADA JINAPPA V. YE8U 8AKHOBA. 

1023 B. 430 = 23 Bom. L.R. 494. 
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HINDU LAW — Joint family — Manager- 
Bond in favoar of. 1 

family is joint family property and it is for 
those who assert the contrary to make good 
their oase. Proof that some of the members of 
the family had some private transaction does 
not prove that the partioular bond in question 
was the private property of the member in whose 
name it was held. (Viscount Cave.) BANDHU 
Ram v. Chintaman Singh. 

26C W N. 406 = 3 Pat. L T. 293 = 
20 A.L.J. 495 = 1922 P.C. 218. 

Joint family — Manager— Bond in 
favour of—Payments to ether members if a 
valid discharge. 

When a oontraot is entered into by a Manager 
of the joint family no other member of the 
family is competent to interfere or to give 
reoeipts in oonneobion therewith. But the pay¬ 
ment by a debtor who has executed a bond in 
favour of a manager to the other members of 
the family under the bona fide belief that the 
oontraot is with all the members should be 
given oredit to. (Rattigan and Shah Din , JJ.) 
Kripal Singh v. Sant Singh. 

71 P.R. 1911 = 30 P.L R. 1912 = 13 l C. 305 = 

205 P.W.R. 1911. 

- Joint family — Manager—Bond in 

favour of—Payment to junior members. 

The word “ promise ” in 8. 2 of the Oontraot 
Aot means, in reference to bonds, a person in 
whose favour the document has been executed. 
Where money has been advanced by the 
manager of a joint family and a bond taken 
in his name the other members do not beoome 
oo-promisees with him. (Seshagiri Aiyar and 
Napier, JJ.) ANEABAMMA v. BELDAM CHEN- 

CHAYYa. 41 Mad 637 = 7 L.W. 221 = 

84 M L.J 318 = 45 I.O. 419 = 23 M L T. 215. 

Joint family—Manager—Breach of contract. 

- Joint family—Manager — Breach of 

contract—Suit for damages- 

A manager of a joint Hindu family who 
contracts to sell property is personally liable 
for damages for failure to do so if the contraot 
is found to be not binding on the minors. 
Relief of the oontraoting parties is immaterial. 

(Abdul Rahim, Napier and Seshagiri Aiyar, 
JJ.) ADIKESWAN NAIDU v. GURNATH 
Chbtty. 40 Mad. 338 = 32 M L.J. 180 = 

(1917) M.W.N. 171 = 5 L.W. 428 = 
39 I C. 336 = 22 M L.T.300. 

- Joint family — Manager—Breach of 

contract by previous Manager — Contents of 
plaint. 

In a suit by the present manager for breaoh 
of contraot by a former manager of a joint 
Hindu family it must bo dear in the plaint 
that the suit is by that managing member as a 
manager. It is not euffioienfc that he should 
be inoidentally on she reoord as one out of 
many members of the family of whom some 
30 per oent. have been omitted. 33 All. 272, 
Ref. (Roe and Jwala Prasad, JJ.) GiRWAR 

Nabain Mahten v. Mt. Makbunissa. 

36 1 0. 542 = 1 P.L.J. 463. 


HINDU LAW — Joint family — Manager- 
Contract. 

Joint family—Manager—Compromise. 

- 7 - Joint family—Manager—Compromise 

— Minor's liability. 

Where A, under a compromise relinquished 
the family olaims under a deoree but tho then 
minor son on becoming major was by the 
deoision of the Privy Oounoil remitted to his 
original rights under the decree and the oase 
was remanded for deoision as to share but 
during the interval two other sons were born 
to A, held in the events that had happened the 
compromise agreement must be regarded as 
failing to convey any of tbe joint estate at all. 
(Lord Buckmaster.) VENKATA ROW v. TUDJA 
ram ROW. 20 A. L.J. 833 = 26 G.W.N. 646 = 

30 M.L.T. 272 = 45 M. 298 = 

4 U P.L.R (P.C.) 33 = (1922) M.W.N. 397 = 
41 M L.J. 298 = 24 Bom. L.R. 1191 = 
36 C.L J. 319 = 1922 (P.C.) 69 (P C.). 

-• Joint family—Manager—Compromise 

decree—How far binding on sons. 

The compromise is no better than an alien¬ 
ation of joint family property the son’s rights 
in the joint family property cannot be affeoted 
by a compromise deoree obtained against a 
Hindu father, (Dalai. A. J. O ) RAM DAYADv. 
Nimar SINGH. 26 O 0. 863 = 1924 Oudh 133. 

Joint family—Manager—Contract, 

- Joint family-Manager — Contract- 

Purchase of immoveable properly — Specific 
performance—Minor defendants—No necessity 
or benefit— Specific performance refused. 

An agreement for purohase of immoveable 
property entered into by tbe manager of a joint 
Hindu family oannotafter his death be spaoifia- 
ally enforced against the surviving oo-paroeners. 
(Phillips, J.) BAPPU V. V. A. ANNAMABAI. 

44 M.L.J. 226 = 17 L.W. 364 = 
(1923) M.W.N. 218 = 32 M L T. 251 = 

1923 M. 313. 

- Joint family — Manager—Contract for 

Sale—Legal necessity. 

A suit on a oontraot to sell entered into with 
the managing member of a Hindu family can 
be enforced against his sons if the oontraot is 
binding on them. But if the sale is not (or a 
legal necessity, then the Court is justified in 
refusing to deoree specific performance. (Sada- 
siva Aiyar and Napier, JJ.) SHUNMUQAm 
OHETTY V. SUBBA REDDI. 31 I.G. 1. 

- Joint family— Manager — Contract 

Sale of land—Existence of minor members— 
Specific performance. 

The relation of the manager of a joint Hindu 
family to a minor member of the family is not 
tbe same as that of a guardian to his ward. 12 
N.L.R. 12, foil. Where a contraot is made by 
the manager of a joint Hindu family acting on 
behalf of the family including its minor mem¬ 
bers to sell immoveable property, it is open to 
the purchaser to claim specific performance of 
the oontraot against the whole family including 
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the minora. 39 Cal. 332 ; 35 All. 499 ; 30 Cal. Where a foreclosure decree has been obtained 


539,Diet.; 2 P.L.J. 513. Foll.(Ha2K/ax, A. J.Cs.) 
Thakur Hargovind v. Mehtab Singh. 

18 N L R. 67 = 1922 Nag. 193 

- Joint family — Manager—Contract — 

Power to agree to pay barred debt. 

The manager of a joint Hindu family has no 
power to enter into any agreement to pay cff a 
time-barred debt. (Das and Ross, JJ.) SADHU 

Saram Prasad singh v. brahmdeo Pra¬ 
sad Singh. 2 P L.T. 318 = 61 1 C 20 = 

6 P.L.J 256. 

Joint family—Manager—Decree against. 

- Joint family — Manager — Decree 

against—Decree if binding on minor members . 

Where a suit is brought against the managing 
member of a joint Hindu family and the other 
adult members, the deoree obtained in the suit 
is binding on the minor members also though 
they were not parties to tbe suit. ( Mears, C.J. 
and Bannerji, J.) Tulshi v. Bishnath Rai. 

21 A.L.J. 173 = L R. 4. A. 134 = 

1923 A. 281. 

- Joint family — Manager — Decree 

against. 

Where a deoree bad been obtained against 
the manager alone the question of the liability 
of tho shares of the other oo-paroenere who wero 
not partios to the suit nor legal representatives 
would arise only at the stage of sale. 14 Bom. 
597 and 23 Bom. 872, Doubted. (Scott, C.J, 
and Shah, J.) Lakshman Nilkhant v. 

VlNAYAK KE8HAV. 40 Bom 329 = 

33 1.0. 956 = 18 Bora. L.R. 52. 

- Joint family — Manager — Decree 

against sale—Effect of. 

Where joint family property is sold in execu¬ 
tion of a money deoree against the manager as 
manager of the family wbioh oharaoter was not 
denied by the other members of the family and 
the decree was aoquieeoed in by them ; held, 
that their interest also was conveyed by the 
sale in execution. (Scott, C.J. and Chanda- 
varhar, J.) Madhusudan Bhivram v. Bhau 
ATMARAM LAD. 18 I.C 385 = 

18 Bom* L.R. 86. 

- Joint family — Manager — Decree 

against—How far binding on the other members. 

A deoree obtained against tbe head of a 
family to whioh the other members aro not 
parties may be operative against the latter 
under oertain oireum3taDoea but the prinoiple 
olearly does not apply unless it is shown that 
the matter was one in whioh the member sued 
was entitled to represent the whole family. 
(Mookerjee and Walmsley, JJ.) AMRITA 8UN- 
DARI V. 8HERAJUDDIN AHAMBD 

29 I.C. 156 = 19 O.WiN. 865. 

- Joint family — Manager — Decree 

against—Suit for redemption by sons, 


against the head of a Mitakshara joint family 
the son can redeem afterwards only if he shows 
that tbe mortgagee had notice of his interest in 
the property at tbe time of the foreclosure suit 
and intentionally omitted to implead him. 

(Coxe and Imam, JJ ) BALKHI Mahapatra 
v. Brojo Bashi Panda. 14 I.C. 333 = 

16 C.W.N. 1019. 

- Joint family — Manager — Decree 

against —Ex par6e decree—Defences open not 
raxsed — De:ree res judicata agatnst junior mem¬ 
bers. 

An ex parte decree passed against manager 
oannot be impeached by junior members on the 
grouud that tho contract forming basis of 
decree was a wagering one. This plea ought 
to have been taken by the manager himself. 
(Z#e Rossignol and Harrison, JJ.) Ham RATAN 
v. The Firm of Hursukh Roy. 

43 P.L.R. 1922. 

--- Joint family — Manager — Decree 

against—Accounts—Liability of. 

The Manager is not personally liable to pay a 
oo-paroener suing for partition his share of the 
debts due to the family. So ordinarily no 
personal deoree against the managor should be 
passed but a Reoeivor should be appointed. 
But whero the manager is found guilty of 
fraud and it i3 likely he would not render and 
help the Receiver, a personal deoree would be 
justified. (Sankaran Nair and Oldfield, JJ.) 
Rama aiyer v. Rajagopaul aiyer. 

14 M L T. 510 = 21 I 0. 598 = 
(1913) M.W N. 982. 

--- Joint family — Manager — Decree 

against—Effect of, on other members — Binding 
debts. 

A deoree against the managing member of 
joint family on a debt binding on the family 
property will bind the other members also if 
the relief was to be obtained against the 
managing member not in his individual oapa- 
oifcy bu6 as representing the family. Mere 
omission to describe him as a managing member 
does not Bbow that he was not sued as euoh. 
(Benson and Abdur Rahim, JJ.) Jijamba 

BAI 8AHIB V. 8AGNIRAM JATHAI RAO BaHIB 

14 I.C. 374 = 22 M L J. 45. 

- Joint family — Manager — Decree 

against. 

Whether the other members of tbe joint 
family are impleaded or not, a deoree against 
the manager binds the other members. (Belli* 
fax, A.J.O.) JlRJODHAN v. Madan. 

62 I.C. 610-4 N L J. 4. 

- Joint family — Manager — Decree 

against — Junior members not impleaded — 
Rights of—Mortgage suit. 

A eon or grandson oannot escape the efieot of 
a foreclosure deoree passed against his father on 
a mortgage exeouted for purposes binding upon 
the family estate merely because he was not 
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HINDU LAW — Joint family—Manager- 
Decree against. 

impleaded by name in the suit. He is repre¬ 
sented by his ancestor. If that ancestor has 
authority to execute the mortgage he equally 
has authority to represent his son or grandson 
in the litigation. The anoestor must be pre¬ 
sumed to be the head of that branoh of the 
family whioh includes his own descendants. It 
is open to a soa who is not made a party to the 
suit to show that the debt in resp9ot of which 
the mortgage was executed was not really 
antecedent in the sense accepted by the Privy 
Council or that if antecedent, it was for a 
purpose either illegal or immoral, but where the 
mortgage was within the 6cope.of the father’s 
authority the sons are bound by the deoree. 23 
O.C. 344 ; 24 O.O. 218 ; 33 A. 383 ; 47 C. 924, 
referred to. (Dalai and Daniels , A.J.Cs.) 
Bhagirathi v. Pandit Onkar Nath. 

10 O.L J 189 = 9 0. & A.L R. 166 = 

1924 Oudh 17. 

- -- Joint family — Manager — Decree 

against . 

A deoree against the manager of a joint 
Hindu family on a family debt biuds the oo- 
paroeners, adults and minors, and the joint 
family property is liable for the satisfaction 
thereof. 17 W.R. 113 ; 36 All. 383 (P.C.) ; 34 
All. 549 ; 33 All. 272 ; 37 1.0. 833, Rel. on. 
(Mullick and Atkinson, JJ.) Mohan Krishna 
Dar v. Hab Prasad. 40 I.G. 2. 

- Joint family — Manager — Decree 

against—Minor members, if bound. 

A deoree passed against a Hindu father as 
karta of the joint family binds his sons as 
members of the family. ( Jwala Prasad, J.) 
8AKAL SINGH V. EHANDERDIP LaD, 

49 1.0 . 627. 

Joint Family—Manager—De facto. 

— — Joint family—Manager—Da faoto— 
Mortgage of property by one member for safes- 
/action of family debt. 

Where a joint purohase of property was 
made in the name of one member aDd subse¬ 
quently, a portion of the property was mort¬ 
gaged by him in satisfaction of a previous joint 
mortgage debt, the neoessary presumption is 
that the mortgage wa9 exeouted by the single 
member in his oapaoity as the Manager that 
the other members were bound by the mortgage, 
and that the property oould be sold in execu¬ 
tion of a deoree obtained on foot of that 
mortgage though the other members of the 
joint family were not parties. ( Richards and 
Tudball, JJ.) Chandra Deo Misser v. 
QaRPA SINGH. 9 I.G. 293. 

— -- Joint family—Manager— Da faoto — 

8uit for recovery of loan. 

A bond in the name of one incumbent o a 
family the consideration for whioh was made 
out of joint family funds, oan be sned upon by 
that member alone without making the other 


HINDU LAW — Joint family — Manager- 
Liability to account. 

members parties to the suit, 20 Bom. 435 ; 127 
P.R. 1906, Rel. {Scott-Smith and Broadway, 
JJ.) Sher Muhammad v. Ram Chxnd. 

87 P R. 1917 = 170 P. W.R. 1917 = 
42 I.C 377 = 8 P.L.R. 1918. 

~ 7 “ —Joint family—Manager—De faoto— 
Liability of other members. 

Endorsee of a pro note exeouted by one 
member may sue others if the debt was for 
joint family purposes. lAylmg and 8 shagiri 
Aiyar, JJ.) NATARAJA NAICKEN v. AYYA- 
S a MI PILL AI. 3 L W. 410 = 32 M L.J. 334 = 

(1917) M W.N. 230 = 38 1 0 339 = 

21 M.L.T. 403. 

Joint family—Manager— Dlsoharge. 

See also POWERS. 

- Joint family—Manager — Discharge. 

A manager oannot give a valid disoharge for 
the deoree debt due to a joint family without 
the oonsent of the other oo-paroeners, unless it 
appears, from the faoe of the deoree or other 
explicit dooument exeouted thereafter that the 
manager was oonstitnted as the agent of all the 
members of the family to reoeive payment. 

(Oldfisd and Sadasiva Iyer, JJ.) MAHOMED 

Silar Sahib & oo. v. nabi Khan. 

(1916) 1 M W N. 471 = 3 L W. 679 = 

31 M L J. 93 = 39 l.C. 197 = 20 M.L.T. 331. 

Joint family—Manager—Liability to 

account. 

- Joint family — Manager-Liability to 

account—Extent of. 

The manager of a joint family is liable to 
account only for what he has aotually received 
and not for what he ought to or might have 
received. The rules applicable to aooounts bet¬ 
ween trustees and cestui que trust in Eagland 
do not invariably apply in India. ( Sir John 
Edge.) ARUMILLI PERRAZU V. ARUMILLI 
SUBBARAYUDU. 44 Mad. 666 = 

19 A.L.J. 621=48 I A. 280 = 

23 Bom L R. P20 = 41 M L J. 33 = 

34 O.L.J. 96 = 14 L W. 270 = 
(1921) M W.N. 940=3 U P L R. (P.C.) 46 = 

61 1.0. 690 = 26 O.W.N. 1 (P.C ). 

- Joint family - Manager—Liability to 

account. 

A person not manager of the family cannot 
be asked to account for the management of 
another. ( Beaman, J.) HARI D^S Lalji u. 
NAROTAM RAGHaVIJI. 11 1.0 769 = 

14 Bom. L R. 237. 

- Joint family—Manager—Liability to 

account. 

A manager cannot be (reed, from the liability 
of rendering aocounta simply beoause ha has 
said that be possesses no account books and 
the plaintiff has been unable to Drove the exis¬ 
tence of suoh. (Broadway and Zufar Ali, JJ.) 
RAM KISHAN V, RaNSBaN. 1923 Lah 931. 



1117 


CIVIL DIGEST, 1911—1923. 


1118 


HINDU LAW — Joint family—Manager- 
Liability to account. 


account, 


Joint family — Manager—Liability to 


The manager is not liable to aooount (or his 
management in the past but must give an 
aooount of the assets at the time of partition, 
and if he (ails to do eo the Court can order an 
aooount to be taken and if he fails to adduoe 
auoh evidence as he oan and ought to adduoo a 
presumption may be drawn agaiuet him in res¬ 
pect of joint properties traced in his possession 
prior to the date of partition. {Phillips and 
Kriehnan , JJ.) Kodali Krishnayya u. 
GUBAVAYYA. 14 L.W 068 = 41 M.L J 803 = 

70 1.0. 146 = (1921) M W N. 742. 

•Join* family—Manager—Liability to 


—-—-V •*•!» / " 17- ** 

account—Personal decree against manager. 

A junior member has no right to relief 
against the manager personally simply on the 
ground that he oould have oolleoted the arrears 
had he minded to do so unless the failure to 
make collections is due to the manager’s 
negligenoe or miaoonduot and the loss has 
resulted to the family therefrom. [Denson 
and 8undara Aiyar, JJ.) Raya v. Qopal. 
Mallan. 11 I C * 666 ‘ 

- joint family—Manager—Liability to 

account. 

The manager is not bound to aooount for the 
family income previous to a separation or suit 
for partition unless he has been proved to be 
guilty of fraud, or other improper oonduot. 
[8tuart and Kanhaiya Lai, AJ.Cs.) 8URAJ 
NARAIN U. IQBAL NARAIN. 48 I.C 843 => 

9 O L.J. o/o. 

_ Joirt family— Manager—Liability to 

account— Mitakshara and Dayabhaga. 

A member of a joint family has a riRht to ask 
for a statement of aooount from the manager. 
But he ia not entitled to sue the manager for 
any money relief on aooount of his share. Id 
W.R. 76 (F.B.), Ref. On this point there is no 
diflerenoe between the Mitakshara and Daya- 
bhaga sohools of law. [Stuart, A. J.O.) Barat 
KUMARI DEBI V. BHOLA NATH BANERJI. 

18 1.0. 810 = 18 0.0. 244. 


- Joint family—Manager—Liability to 

account—Accounts suppressed—Effect—Milak- 

8 hara, 

Under Mitakshara, the manager need not 
aooount for the profits and rents but ho must 
keep oorreot accounts and show the savings. 
He is not a trustee or agent, but as he is bound 
to disolose the property to the members at the 
time of partition there \b no rea30 T n f wh ? he 
should not be troated as such. If ho has 
suppressed aooouots so as to render impo^eible 
the discovery of tho asBeta, the only way ia to 
soe the income and expenses inourrod year by 
year. [Das and Ross, 3 J.) GOBIND Ddbey 

v. Pabmeshwab dubby. ^62 8^3- 


HINDU LAW — Joint family — Manager- 
Powers of. 

Joint family—Manager—Loan 

- Joint family —Manager —Loan—In¬ 
solvency of manager—Official Assignee. 

On the insolvency of the mauager of a joint 
Hindu family the Official Assignee succeeds 
to. — (a) the undivided interest ol the insolvent 
in the joint property and (6) his rights as 
managing member, so far as they oau oe 
exercised for his benefit but he is notentitled to 
have vested in him the shares of other members. 
[S'hwabe, U.J. and Couits Trotter , J) THE 
OFFICIAL ASSIGNEE OF MADRAS v. RaM- 
CHANDRA Aiyar. (6 L W. 559 = 

(1922) M.W.N 633 = 43 M L J. 369 = 

16 M. £4 = 1923 Mad. 88. 

Joint family— Manager—Minor. 

Joint lamily —Manager —Mmor youn¬ 


ger brother-Elder brother mortgaging as 
absolute owner — Effect. 

A mortgago by tbe elder of two brothers not 
as representing the youogsr brother but in his 
assumed position as absolute owner is void as 
against the minor younger brother even though 
the mortgage was for discharging the father’s 
debts. Buoh mortgage, even though the 
younger brother was made a party to it, must 
be regarded as one to which he was not even 
an assenting party and wbioh therefore does 
not afieot his estate. (S 4 »* John Edge.) 
BALWANT 8INGH v. REV. ROCKWELL- 
CLANOY. 84 All 296 = (1912) M W N. 482 = 

11 M L T. 844 = 9 A L.J. 809 = 
18 O.L.J. 475 = 16 OWN 577 = 
23 M.L.J. 18 = 14 Bora L.R, 422 = 
14 I.G. 623 =39 l.A. 109 (P 0 ). 

[On Appeal from 28 AH. 608 = 
1916 A.W.N. 117 = 3 A.L.J. 274 ] 

Joint family — Manager — Minor, 


Per Sadasiva Iyer, J. —A minor oannot be 
the manager of a Hindu family or guardian of 
the property or parson of his minor wife or 
ohild. (Sadasiva Iyer and Dipier, JJ.) 
Mohideen Ibrahim Nachi v. Mahomed 
Ibrahim Sahib. 39 Mad. BOS 0 

33 I.C 894 = 30 M L J. 21. 

Joint family—Manage*—Powers of. 

See also DISCHARGE. 

-Joint family—Manager—Powers of— 

Family property under the Court of Wards. 

A manager would be acting within hie powers 
and authority as manager of the family, iMn 
order to save the heavily encumbered joint 
family estate, he plaoes the same under the 
oharge of the Court of Wards and the Court of 
Wards can assume management of the whole 
of the joint family property under 8 Boffbe 
Central Proviaooa Court ol Warns (XVU 
of 1865 ) (Sir John Edge.) GULab Rl^QB 
v. Raja Beth gokuldas. *o Ca J- 734 = 

40 I A. 117 = 17 CLJ. 619 = 
17 0 W.N 918 = 13 Bora LR 613 = 
(1913) M W N 842 = 14 M L.T 83 = 
9 N.L R 117=19 I 0. 831 = 
28 M.L.J. 172 (P.O ). 
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HINDU LAW — Joint family — Manager— 
Poweri of. .... - 

-- —Joint family—Manager—Powers of— 

Acts binding on other members. 

The aots of a hanha are binding on the other 
members of the family if they are done for 
legal necessity and for the benefit of the family. 
(Knox and Rafique, JJ.) PRAGLAL v. Rames- 
WAR. 20 I.C. 921. 

—-- Joint family — Manager—Powers of — 

Discharge. 

A manager can give a valid discharge in 
satisfaction of a decree passed in favour of the 
joint family if there are oiroumstanoes indicat¬ 
ing that he reoeived payment on behalf of the 
family. (Gr'ffin and Chamier, JJ.) Sabnam 
8INGH v. BI8RAM SINGH. 18 I.C. 723. 

- Joint family—Manager— Powers of — 

Manager appointed os guardian by Court. 

It the hartha of a joint Hiodu family chooses 
to apply under the Guardians and Wards Aot 
for being appointed the guardian, he oomes 
under the ccntrol of the Court and oannot exer¬ 
cise the power of a karta to mortgage without 
the previous sanotion of the Court. 24 W.R. 
46 ; 15 Cal. 627 and 9 O.W.N. 923, Foil ; 7 C. 
W.N. 681, Diet. The adult male members of 
a joint Hindu lamily were entitled to borrow 
what they considered Deoeseary for joint family 
expenses provided the minors had been aotually 
benefited by the money borrowed. tN.R. Chat- 
lerjea and Ntwbould, JJ.) Upendra Nath 
Biswas v. Shib kumari Debi. 

92 I.C. 616 = 23 C.W.N. 034. 

- Joint lamily—Manager — Powers of 

—Transfer of holding. 

The hartha has power to consent to transfer 
of ocoupanoy aoy bolding of which the family 
are the landlords and which is not transferable 
without their ooDseDt. (Richardson and Walm- 

sley, JJ.) Golapdi Meah v. Purna Chand¬ 
ra DUTTA. 41 I.C 87 = 21 O.W.N. 774. 

- Joint family—Manager—Powers of. 

The father as Karta is entitled to the 
management of the whole property including 
the interests of minor oo parceners. Oa hie 
death the management passes to the eldest son 
as Karta. Where all the sons are minors the 
Court can appoint a guardian of the whole pro¬ 
perty but this appointment lasts only until the 
eldest attains majority, after whioh it oomes 
to an end and the Court is bound to hand over 
the property to him. ( Broadway and Abdul 
Raoof, JJ.) Gobind Bahai p. Balkaub. 

63 I 0. 989. 

- Joint Jamily—Manager—Powers of. 

The manager oan represent the co-parcenary 
in.all suits affecting its interests, oan make 
contracts, refer to arbitration and compromise 
any olaim and oan do all aots whioh he thiDke 
necessary or benefioial to the estate. (Scott- 

Smith, J.) Mithamal v. Shivbam. 

60 I.C. 414. 


HINDU LAW — Joint family — Manager—' 
Powers of. 

- Joint family—Manager —'Powers of 

— Discharge—Other members, when bound. 

Where the managing member of a joint 
Hindu family is on bad terms with the other 
members and the debtor’s oonduot has been 
dishonest and fraudulent and he is colluding 
with the manager to defraud the other mem¬ 
bers of the family, the members are not bound 
by the aots of the managing member. (Ratti- 
gan, J.) Ramsingh v. NAnukohand. 

10 P. W.R. 1913 = 27 I.C. 603 = 

60 P.L.R, 1916. 

- *—-Joint family—Manager—Powers of — 

Collection of rent- 

A lessee from a Hindu father 13 bound to pay 
rent to tbe Hindu father and is not coroerned 
with any dispute between the latter and his 
sons inter se. (Kensington, J.) Narpat RAI 
v. Nausharia Mad. 17 P.W R. 1913 = 

18 I.C. 532 = 15 P.L.R. 1912 (Supp.) 

- Joint family — Manager — Powers of 

—No right to start new business—Liability to 
interest. 

As between the members of a joint family 
inter se, whatever may be the powers of the 
manager as regards the minor members of the 
family, there is no authority for holding that 
he can start a new venture without tbs oonour- 
rence of the adult co-paroeners ; at least there 
must bo evidence of acquiescence. The immu¬ 
nity of a manager to aooount for past transac¬ 
tions does not entitle him to enter into illegal 
transactions and use joint family property for 
the purpose. It will be gross misoonduot 
sufficient to entitle tbe others to require the 
manager to suffer the Iobb personally and to put 
baok any money that he may have taken oat of 
tbe family for snoh transactions. When the 
manager is made to aooount for moneys expend¬ 
ed by him, there is no general rule that he 
should pay interest on the snm to be made 
good. (Spencer and Kumaraswamy Qastry, JJ.) 
Tadi Bulli Temibeddi V. Gangibeddy. 

49 Mad. 281 = 42 If L J. 870 = 
30 M.L.T. (H.C.) 323 = 16 L W. 83 = 

1922 Mad. 236 (2). 

- Joint family—Manager—Powers of — 

Mortgage by manager. 

A de facto manager oan deal with the family 
property for proper family purposes, and a 
mortgage by him of snoh property for snob a 
purpose is binding on the family. lAbdur 
Rahim, O.C.J. and Odgers, J.) 8ADAYAPPA 

ASARI V. RAGHAVA A8ABI. 

62 I.Q. 320 = 27 M.L.T. 329. 

- joint family—Manager—Powers of— 

Leasing land. 

In an undivided Hindu family all the 
members need not join in granting Pallas. The 
manager of the family oan grant Pattas and 
sue for rents on behalf of the family. 15 Mad. 
484, Foil. ( Seshagiri Aiyar and Srinivasa 
Iyengar, JJ.) Pabthasabathi Ajyangab 
t>. Bangabwami A1YANGAR. 88 1.0 1 BW* 

4 L. W 661. 
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HINDU LAW — Joint family —Manager— 
Powers of. 

- Joint f amily—Manager — Powers of — 

Promissory note executed by managing member 
—Renewal after executant ceases to be Manager 
— Whether binds others. 

A promissory-note executed by a managing 
member of a joint Hindu family on behalf of 
himself and his brothers oant be renewed by 
him after be ceases to be tbo manager of the 
family and an acknowledgment by him will 
not bind the other members of the family so 
as to pave limitation against them. 17 Bom. 
512, D s (Srinivasa Aitangar, J.) KOTHANDA 
Rama iyeb v. arunachalla aiyer. 

32 1.0. 967. 

- Joint family— Manager— Powers of — 

Gift. 

A recital that properties gifted away to a 
female member by the manager were self- 
acquisitions may not negative the intention of 
exeroising powers of disposition which the 
executant may have as manager. 23 ML.J. 18, 
Diet.; 42 Cal. 66. Poll. ( Wallis, C.J. and 
Bannay, J.) 8ABAPATHY CHETTY v. PONNU- 
SWAMY CHETTI. 28 I.G. 363. 

- -Joint family—Manager—Powers of— 

Execution oj decree . 

The managing member of a joint Hindu 
family ba9 the right to exeoute a deoree in 
favour of the joint family. Seourity should be 
asked from the managing member only when 
there-is collusion betweeo the manager and the 
judgment-debtor. 21 M L.J. 1088 ; 19 M L.J. 4, 
Ref. Payment to the junior members of the 
family is not valid but a payment to the 
managing member is ( Benson and Sundara 
Aiyar, JJ.) KRISHNA HANDE v. PADMA 
NADBA HANDE AND 8UBBANA HANDE. 

23 M L J 443 => (1913 M W.N. 802 = 
21 I.G 117 = 14 M L.T. 233 

- Joint family—Manager—Powers of — 

Discharge. 

The managing momber of a Hindu family 
can reooive moneys of the family from debtors 
and give a disohargo whioh will bind the whole 
family. No Beotion in the G.P. Code restricts 
tbo manager’s power to reoeive suoh money. 

(Sundara Iyer and Phillips, JJ.) DURAI- 
fiAWM? Sastrial v. Vknkatarama Iyer. 

21 M L.J 1088-10 M L.T. 370 = 
12 I 0. 603-11911) 2 M.W.N. 420 

- - —Joint family —Manager—Powers of — 

Endorsing a Bund* payable to the family. 

The manager of a Hindu family has a right 
in due oourse of management to endorse a 
Bundi made payable to the family. (Abdur 

Rahim and Phillips, JJ.) Narayanan 
Chetty v. Chidambaram chetty 

12 10 410. 

-- Joint family—Manager— Power to give 

discharge. 

A mortgage exeouted in favour of the 
manager and a minor momber of the joint 
family oan validly be discharged by the manager 

Vol. Ill — 70a 
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Representation. 

# 

alone to th« debtor on reoeiving the mortgage 
money. {Kanhaiya Lai. J.C.) 8HEO Oharan 
Das v. Brij Bahadur Singh. 26 0 0.286 = 

1924 Oudh 161. 

- Joint family—Manager— Powers of — 

Discharge by payment. 

The manager of a family oarryiog on busi¬ 
ness in the interest of the family as a whole 
can give receipts and compromise or discharge 
claims ordinarily inoidental to the business, 
and this power oan be exeroieed even after a 
deoree in favour of himself and other members 
of bis family has been passed. 33 All. 272 
(PC.), Ref. (Kanhaiyalal, A.J.C.) AJUDHIYA 
Prasad v. Yasein ali Khan. 20 I c 497 = 

lb O C. 146. 

Joint family—Manager—Representation. 

- Joint family — Manager —Representa¬ 
tion in suits. 

In cases like a foreclosure suit, the Manager 
of a jaiut Hindu family so effectively represents 
the other members that the family as a whole 
is bound by the result of the litigition. (Lord 
Moulton) SHEO SHANKAR RaMU JALDO 
KUNWar 86* All 383 18 G W N 968 = 

16 M L T. 179 = (1914) M W.N. 998 = 
1L.W. 619 = 20 G.LJ 282= 12 A L.J 1173 = 

16 Bom. L R 810 = 24 I 0. 904 = 

4i I A 2 16 (P.C.). 

[On Appeal from 33 All. 71 = 7 I.C 902 = 

7 A L J. 949. 

- Joint family — Manager— Representa¬ 
tion— Acts of manager when binding on. 

If a Manager acts in his own individual 
oapacity and not qua Manager, the minor 
members are not liable nor is their share of the 
family property liable. (Sir John Edge). 
BALWANT SlNQH V. REV. ROCKWELL 
CLANG?. 34 All 290 = 39 I A. Iu9 = 

(1912) M.W N 482 = 11 MLT. 344 = 

9 A L.J. 809 = 19 0.L J. 4?fl- 16 C W N 977 = 

23 M L J 18= 14 1 C 629 = 
14 B m L.R 422 (P 0 ). 
[On Appeal from 28 All. 908 = 
(1006/ A.W N il7=*8 A.L J. 274 ] 

- Joint family —Manager — Representa¬ 
tion — Negotiable instrument — Liability of 
other members of the family 

The manager of a joint Hindu family is not 
its agent but represents the family in all 
dealings with outsiders and on a negotiable 
instrument drawn by the manager, the other 
members of the family would be liable even 
though he did not sign tbo instrument. 46 C. 
663, Dist ; 23 M. 597, Poll. (Piqgott and Walsh t 
JJ). Kbishnanand Nath Khare v Raja 
Ram. 20 A.L J. 233 = 1922 All. 118. 

- Joint family—Manager—Representa¬ 
tion in suit— Minors when bound. 

A suit was brought against the adult male 
members of a Hindu joint family on the basis 
of a mortgage deed exeouted by them and a 
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deoree was obtained. The mortgaged property 
was foreclosed and the decree-holder obtained 
possession of it. In a suit by a minor member 
of the family to set aside the deoree on the 
ground that he was not a party to the prior 
suit. Held, that be was fully represented in 
the former litigation: and that he was not 
entitled to any relief on the mere ground that 
he was no party to the former suit unless he 
proved that the loan was not taken for a family 
necessity. (Tudball, J.) KATWAROO SINGH 

u. Dharam Deo Singh. 29 I.G. 926. 

- Joint family—Manager - Representa¬ 
tion of other members. 

Under ordinary oiroumstanoes and in the 
absence of fraud or collusion, the managing 
member of a joint Hindu family is entitled to 
tranaaot the business of the joint family and 
represent the members of it. ( Richards , G.J. 
and Banerji, J.) Daya SHANKAR v. HUBDaIj. 

37 All. 103 = 27 1.0. 497 = 13 A.L.J. 21. 

- Joint family—Manager —Representa¬ 
tion in suit—Minor. 

A deoree passed against two Hindu brothers, 
the elder being the Manager of the family and 
the other a minor, on a mortgage executed by 
their father for a just debt is binding on both 
and the minor brother was properly represented 
in the suit. ( Banerjee and Rafique, J J.) 
Laohhmi Shankar v. Ram agyan Missir. 

21 I.G. 192. 

- -—Joint family—Manager — Representa¬ 
tion is suit. 

Where the adult members of a joint Hindu 
family appear as plffs. or delta, the presumption 
is that they are acting as Managers on behalf 
of themselves and ol the minor members of the 
family who had not joined in the suit. 34 All. 
649 ; 34 All. 572, Ref. [Pijgott and Rafique , J J.) 
Krishna Jiva Tewari v. bishnath. 

34 All. 613 = 16 I G. 892 = 10 A.L.J. 217. 

- Joint family — Manager — Representa¬ 
tion in suits—Other members if necessary 
parties. < 

The tendenoy of modern decisions especially 
those of the Judioial Committee is in favour of 
recognition of the representative character of 
the mana gor of a joint Hindu family governed 
by the MiUkshata law. though the question 
must be decided in each individual case or 
special elass of oases, subject to the operation 
of relevant statutory provisions. (Mcokerjee and 
Chottner, J J ) Kalipada Das v Raja Sati 
Prasad. 35 O.L J. 234 = 27 C.W.N. 372 = 

1922 Gal. 468. 

- Joint Family — Manager — Represent¬ 
ation in suit—Liability of co parcener not 
impleaded. 

The Manager in a suit against him on a 
mortgage olearly represents the interests of 
minor members impleaded in the suit and 
where the plaiatiff oreditor is not aware of the 
existence of any oo parcener interested in the 


HINDU LAW — Joint family — Manager- 
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equity of redemption the minor oo-paroeuers 
are bound by the deoree passed therein. 
(Mookerjee and Beachcroft, JJ.) RAGHORAM 

Singh v. Rajani Kanta banerjee. 

29 1.0. 732 = 21 G L.J. 432. 

- Joint family—Manager—Representa¬ 
tion in suits. 

The Manager can alone sue in respect of a 
debt due to the family. ( Jenkins . O.J. and 
Mookerjee , J.) BHOLA ROY V. JUNG BAHA¬ 
DUR SINGH. 22 1.0. 798 = 19 C.L.J. 8. 

- Joint family — Manager—Represent¬ 
ation in suit— Ex parte decree against son — 
Subsequent suit by son to set aside decree — 
Effect - Redemption -Right of. 

Although a Mitaksbara eon born after the 
execution of the mortgage of the family pro¬ 
perty by bis father for a legal purpose is bound 
by the transaction yet the effect of his birth is 
to vest in him a part of the equity of redemp¬ 
tion, and so he too is a necessary party to a 
suit by the mortgagee. In suoh a oase the 
father should not be appointed as the guardian 
ad litem of the minor son as there is a oooflict 
of interest between them. A deoree got ex parte 
against the minor son who is not properly 
represented when the suit by the mortgagee 
oan be set aside by him and he is entitled to 
get a deoree for redemption. (Mookerjee and 
Carnduff, JJ.) BaLKISHAN Lalu TOPESWAR 
Singh. 13 O.L J. 445 = 14 I 0 843 = 

17 0 W N 219. 

- Joint family—Manager—Representa¬ 
tion in suits—Suit on mortgage in which he and 
other members of family interested. 

After the death of a Hindu in whose favour, 
a mortgage bond was executed ooe of the heirs, 
who was the managing member oonld sue on 
the bond without joining the other members as 
plffs. ( Spencer and Phillips, JJ.) ANNAMADAI 
PATHAN V. VANGAMUDI. 39 I.G. 427 = 

3 L.W. 120. 

- Joint family—Manager—Representa¬ 
tion of minor members—Mortgage suit. 

Where a Hindu father exeoutes a mortgage 
under oiroumatauces that will bind bis own 
share, the oreditor is not disentitled from bring¬ 
ing a suit merely by reason of the faot that he 
purports to exeoute the dooument also as guar¬ 
dian for his minor sons. 41 Oal. 727, Dis. 
(Sadasiva Aiyar and Napier, JJ.) SUBRAH- 

MANIA AIYAR V. SIVaSUBBAHMANIA AIYEB. 

(1919) M.W N. 337 = 32 I C 931 = 

10 L.W. 180. 

- Joint family—Manager -Representa¬ 
tion in suits. 

In Buits by or against managing members 
of joint families, it is not necessary to state in 
distinct terms that he is suing or is beiog sued 
as Manager or karta. 34 All. 549, 22 M.L.J- 
45, Ref. A managing member of a joint Hindu 
family oan sue and be sued on be half of the 
family aod oan also enter into a compromise in 
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the oouree of the suit relating to a joint family 
transaction if is in the interest of the family 
to do so. 36 All. 383; 17 W.R. 104 ; 33 All. 272, 
Ref. to. ( Stuart, J.O and Kendall, A J C.) 
8HEO DULARE MlSRA V. BRIJ BHUKHEN 
LAL. 25 1.0. 849 = 1 0 L J. 413. 

- Joint family — Manager—Representa¬ 
tion in suit—Family debt—Olher members not 
necessary parties. 

The head of the family is oorapetent to 
maintain a suit for a debt due by the deft, to 
the money lending bueinesp, belonging to the 
family, on a pro note executed by the deft, in 
favour of the plfi.’s unole, who at the time was 
■ the head of the family, and the other members 
of the family need not be joined as plfla., 
although the Court had a discretion to add them 
as delta., to enable it completely and effectively 
to adjudioate upon all the questions involved in 
the oase. 9 I C. 739 P.C., Fol. 'Piggott, A J.C.) 
Bishambar Nath v. Indar Basa. 

10 I 0 200 = 14 O.C. 127. 

- Joint family - Manager — Representa¬ 
tion in autf. 

In a mortgage suit the interests of the mem- 
• here of the family are effectively represented by 
their joint Managers. (Coutts and Das, JJ.) 
•Baij Nath Goenka v. Dalip Nabayan 
Singh. 1 P.L T. 582 = B8 1 0 489 = 

1920 Pat. 281. 

- Joint family—Manager —Representa¬ 
tion in suit. 

All members who at the time of suit repre¬ 
sent a joint family must be joined as plaintiff 
in a suit on a debt due to joint family. ( Mullick 
and Atkinson , JJ.) Romesh Chandra v. 
Bhuyan Bhasker. 39 I c. 225 = 

1 P L W. 310. 

- Joint family—Manager—Representa¬ 
tion in suits. 

The manager of a joint Hindu family repre¬ 
sents the joint family including minor mem- 
- bers in suits by the family aga'nst a trespasser. 
But it is doubtful whether ho so represents in a 
suit under Bengal Tenanoy Aot. ( Sharfuddin 

and Roe, JJ.) Muhammad Badiq v. Khedan 
LiAL. 1 P L J. 154 = 86 1.0. 1»7=> 

2 P L W. 363. 

Joint family—Manager—Right to 
excluilye Possession. 

- Joint family— Manager— Right to 

■ exclusive possession. 

Where a oertain property mortgaged to plfi. 
by the managing member was in his posses¬ 
sion, the deft, another member of the family, 
who bad acquiesoed in the aotion of plff. ousted 
a tenant put in by the plff. and took foroible 
and exclusive possession of the property. The 
plff. sued for possession and ejeotment. The 
lower Courts gave a deorce for joint possession. 
Held , that pin. could not eject deft, and obtain 
exclusive possession- I Batten . O J 0.) RA- 
GHOBA v. ZlBOO. 11 1 0. 687=7 N.L.R, 83. 


HINDU LAW—Joint family—Partnership. 

Joint family—Manager—Right to Sue. 

- — Joint family—Manager—Right to sue 

—Parties — C.P. Code, O. I, r. 1. 

Where the deft, passed a promissory note in 
favour of plff., who was the eldest member of 
the joiot family for money due to the joint 
family and the plfi. sued as the manager, held 
that as the deft, dealt with the plff. alone 
though he kaew that the loan was from joint 
family funds the other members of the family 
will not be neoessary parties 36 All. 383 
(P.C ) and 33 All. 272 (P.C.) Expl. (Fawcett. 
J.) RAMNATH V. RAMRAO. 64 I.C 966 = 

23 Bora. L R. 1133. 

- Joint family — Manager—Right to suo 

for a debt due to the family. 

The managing member of a j )iut Hindu 
family oan maintain a suit for a debt due to 
the joint family. 35 Mad. 685 ; 36 All 383, 
Rel on. IKrishnan, J ) BUBRAMANIA 
GURUKKAD V. RAMAKRISHNA 4IYAR 

13 L W 81 = 1922 Mad. 407 (1). 

- Joint family—Manager—Right to sue. 

Manager alone can suo for debts due to the 
family and need not implead other members as 
parties. ( Benson and Sundara Aiyar, JJ.) 
BHEIKH IBRAHIM V RAMAlYER. 

35 Mad. 683 = 21 M L.J 608 = 10 1 0 874 = 

(1911) I M W N. 442. 

Joint family—Partnership. 

- Joint family— Partnership—Manager 

— Family , if liable. 

The members of a joint family and their 
joint property are not liablo on the death of 
their managing member for the debts 
inourred by him in a partnership business 
whioh he did not enter into, in a representative 
oapaoity or show himself to be the head of the 
joint family. (Piggott and Rj,ves, JJ.) 
Kharidar Kapra Co., Ltd. v. Daya 
Kishan. 

43 All. 116 = 38 I 0 763 = 18 A L.J. 937. 

- Joint family—Partnership—Death of 

one member — Contract Act, 8 253 (10). 

Joint ownership m a trading business, 
through the operation of Hindu Law between 
the members of a joint Hindu family is not 
exaotly the same as an ordinary partnership 
arising out of contract. The rights aDd liabili¬ 
ties of oo parooners in a joint Hindu family 
firm must be determined with reference to the 
Contraot Aot, and the general ruleB of Hindu 
Law whioh governs the family and therefore 
the death of one of the co parceners does not 
d'ssolve a family partnership. 6 Bom. 38 ; 26 
Cal. 349 ; 27 Bom. 157. Ref. ( 8anderson , C.J., 
Woodroffe and Motkerjee, JJ.) RAGHUMALL 
v. LAOHMAN Das. 38 l.c 278 = 

20 0.W N. 708. 

- Joint family— Partnership — Assets. 

Held, that the immoveable property of the 
joiot family bad no oonneotion with the 



1111a 


CIVIL DIGEST, 1911—1923. 


1112a 


HINDU LAW—Joint family—Partnership. 

partnership business carried on by the mem¬ 
bers and the same was not liable in exeoutioa 
of a deoree against the partnership. (Scott- 
Smith and Wilbetforce, JJ ) RAJDULARI v. 
Pala UAL. 50 I.G. 132 = 44 P.W R. 1919. 

- Joint family — Partnership—Death of 

manager of Hindu family - Effect. 

Where a lather, as manager of a joint 
Hindu family is partner in a firm his death 
will not dissolve the partnership as the family, 
as a persona, continues to be a partner. (Shadi 
Lai and Le Rossignol, JJ.) Narain Das v. 
Ralli Brothers. 61 p R I9i8 = 

31 I.G. 43 = 136 P.W.R. 1915. 

- Joint family—Partnership—Each can 

sxist independently of the other. 

There may be a family trading partnership 
independently of a joint family in Hindu Law, 
and in a suit against the former evidence of 
the existence of a joint family ought not to be 
allowed to be given. ( Shah and Beadon, JJ.) 

amar Nath v. Gurdas Mad 

94 P L R. 1914 = 22 1 0 716 = 

63 P W.R. 1914, 

- Joint family — Partnership— Dea'h of 

member. 

A Hindu joint family firm is not exclusively 
governed by the Contraot Aot but is subjeot to 
the general rules of Hindu Law according to 
which death of one does not dissolve family 
partnership. (Coutts Trotter and Srinivasa 
Aiyangar, JJ.) Ramnatham Chetty v. 
Yegappa Chetty. 19 M L T. 66 = 

(1916) M.W.N. 81 = 32 I 0 427 = 

80 M L J 241. 

- Joint family—Partnership—Liability 

of son on death of partner. 

Where a Hindu son already liable for the 
father’s debts under the Hindu Law sucoeeds 
his father as a partner of a firm the presump¬ 
tion is that be makes himself liable for the 
previous debts of the firm. (Wallis and Sada- 
siva Aiyar, JJ.) 8UBRAMANIA CHETTY v. 
80MASUNDARAM CHETTY. 24 l.C 86. 

Joint family -Presumption. 

- Joint family—Presumption—Entry of 

widow's name in revenue papers . 

The mere faot that a widow’s Dame was 
entered in the revenue papers does not neces¬ 
sarily raise the presumption that she is the 
widow of a separated Hindu. (Lindsay and 
Sulaiman, JJ.) UMan SHANKER v. MT. 
AI8BA KHATUN. 43 A. 729 = 1924 All 88. 

- Joint family—Presumption — Property. | 

Bo loDg as a family is joint, every portion of 
the family property is joint family property it 
is immaterial in whcee Dame, the property 
stands in Revenue papers. When the brothers 
are joiDt, tbeir widows are presumed to be 
joint. (Griffin, J ) &HR1 CHAND v ■ 8URAJ 
KUVAR. 9 1.0, 146. 


HINDU LAW—Joint family—Presumption. 

- Joint family—Presumption, 

Where property stands in the name of a 
female member of a joint Hindu family, there 
is no presumption that it is joint family pro¬ 
perty and not her absolute property. Where 
title deed is in her name, the person who sets up 
that the apparent is not the real state of IbiDgs 
must prove. (Mookerjee and Chotener, JJ.) 
Bhubanmohini Dari V. Kumudbala Dasi. 
28 O W N. 131 = 39 O.L.J. 140 = 1924 Cal. 467. 


- Joint family — Presumption—Jointness 

— Property tn the name of son-in law. 

The presumption of jointness of the family 
property does Dot stand if the property stands 
in the name of a non-oo-paroener, suoh as a 
son-ro-law. ( Mookerjee , A.C.J. and Fletcher, J.) 
Protap Chandra v. 8arat Chandra. 

33 O.L.J. 201 = 62 I.G. 348 = 29 O.W.N. 644. 

- Joint family —Presumption —When 

cannot be relied upon. 

The presumption of jointness of a Hindu 
family oannot be relied upon where the dis¬ 
puted property was in the possession of the 
person under whom the defendant olaimed aDd 
was ostensibly his property at the time of hia 
death. (Holmwood and Chapman, JJ.) 
Protab Chandra v. Sarat Kamini Debya, 

24 I G. 90, 

- Joint family — Presumption — Joint¬ 
ness. 

In oases of joint Mitaksbara families there is 
a presumption of jointess of tbeir property, aa 
well as of the business whioh they oarry on. 
The onus is on the person setting up a property 
as bis own to prove it. I Fletcher, J) C.E GREY 
v. Walker Goward & Co. 18 I 0 783 = 

40 Oal. 623. 


- Joint family—Presumption of joint¬ 
ness. 

The presumption in the oase of Hindu fami¬ 
lies is in favour of joiDtDess. Where a guardian 
was appointed for three minors who consti¬ 
tuted a joint family, and after each one 
attained majority bis share was given to him 
and during their minority as well as after¬ 
wards the aocounts of the inoome were kept 
eeparate in the name of eaob minor and after 
all the brothers attained majority the inoome 
was divided among them and od6 of them 
admitted that he had no ooncern in tbe pro¬ 
perty of another brother, held, that tbe pre¬ 
sumption of joiDtDess was rebutted. (Broad¬ 
way and Abdul Raocf, JJ ■) Go bind Bahai p. 
Bad Kaur. 63 I G. 539. 


- Joint family—Presumption of joint¬ 
ress. 

The presumption is that every Hindu family 
s joint. Admissions by members as to the 
ucoeesion of widew in tbe family are incon- 
istent with the theory of jointness. (Reid, C.J. 
ind Beadon, J.) Musammat RDKMAN t). 
JUSSAMM AT KlRPA DEVI 338 P-L.R. *9*3 = 

22 I.G. 134 = 209 P.W.R. 1918* 
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-Join* family—Presumption—Jointness 

— Onus. 

fl There 13 an initial presumption that the pro¬ 
perty of every Hindu family is joint, and this 
presumption is not rebutted by showing that 
the members dealt with oertain paternal pro¬ 
perty as their own and that in a will by the 
head of the family the members were mention¬ 
ed as having been divided. ( Robertson, J.) 

Ramu Lad v. H arcttaran Das. 

162 P W R. 1913*» 20 1 0. 562 = 

297 P.Li.R. 1913 

- Joint family—Presumption—Jointness 

—Separate living and dealing. 

Where two Hindu brothers have long been 
living separately and dealing with their indivi¬ 
dual acquisitions separately and without 
reference to the other, the presumption as to 
jointness in a Hindu family loses muoh of its 
foroe. ( Dhobley , A.J.C.) LAXMaN Bhat v . 
BANABAI. 64 I C. 906. 

- Joint family — Presumption — Separa¬ 
tion — Proof. 

The ordinary presumption of jointness of a 
Hindu family is displaced by the presumption 
from the admitted separation of oertain mem¬ 
bers of the family and a person alleging joint- 
ness must prove it by other means. Separate 
messing and living does not neoeesarily 
indioato separation in estate especially where 
the members oultivate jointly and that they 
divided only so muoh produoe as was neoessary 
for household purposes and kept the rest for 
purposes of len den. (Kotval . A.J 0.) 8UA v. 
DUKALU. 59 I 0. 4S9. 

- Joint family — Presumption— Rebuttal. 

Mere definition of shares in revenue and 
-village reoords is not sufficient to rebut the 
presumption of jointness and union in a Hindu 
family. [Lord Shah ) NAGESHAR v Ganf,8H. 

7 O.L J. 48 = 42 A. 368 = 
38 M L J 821 = 18 A.L J. 632 = 
86 1.0. 306=23 0 0. 1 = 22 Bora. L.R 896 = 

28 M L.J. 8 (P C ). 
[On appeal from 8 0 L J. 484 = 

86 1 0 780 ] 

- —Joint family — Presumption—Father 

— Transfer of property—Minor sons joining in 
alienation. 

Where a brother and his two minor brothers 
under the guardianship of their mother 
execute a transfer of joint family property, 
it may be presumed that the manager 
(brother) was not aoting as the Kartha or 
manager of the family. But where a father 
makes a transfer and his minor sons are 
nominally joined, the presumption that may be 
raised is that the transfer has been made by 
the father in his oapaoity as manager. 
iDalai , J C ) Jang Bahadur bingh v. 
RANJIT BINGH. 10 O.L.J. 383= 1921 Oudh 141. 

- Joint family — Presumption —None 

<aa to existence of property. 

There is a presumption that a Hindu sou 


HINDU LAW—Joint family — Rights of 
Members. 

and his father are ioint in estate, but there is 
no presumption that the joint family whioh 
they constitute possessed any property at all. 

(Dalai and Sjmpson, JJ.) RAM Raj BINGH 
v. avadh Behari Lad. 10 O L J 2S8 = 

1924 Oadh 28. 

- Joint family—Presumption— Minor. 

A very strong presumption arises that posses¬ 
sion is taken ou behalf of the wards but it is 
not an irrebuttable presumption. (Ashworth 
and Simpson, A J.Cs.) THAKUR RUDRA 

Pratab Narain Bingh v. Thakur Nirman 
Prasad BINGH. 9 0 L J. 852 = 1923 Oudh 61. 

- Joint family — Presumption—Father 

and son. 

There is an initial presumption in favour of 
jointness in a Hindu family and his presumption 
is particularly strong in the oase of a father and 
his only son. tDiniels and Lyle , A J Ce.) MT. 
Parbati v. Baiyed Mahommad Hadi. 

9 O.L.J. 304 = 1623 Oudh 31. 

- Joint family — Presumption- Evidence. 

The jointness of estate is the principal thing 
to be looked into to determine the jointness of 
the family. (Lindsay A.J.C.) BINDA PRASAD 
v. Gaya Prasad Bingh. 13 1.0. Bi7. 

- Joint Iaynily—Presumption. 

A Hindu family is presumed to be joint un¬ 
less the contrary is proved. \Miller, CJ. and 
Ali Imam, J.) RAMDAYAD M *HTO v UTTIM 
MaHTO. 46 I C. 285 = 5 P.L.W. 122. 

Joint family—Rights of Co parceners. 

- Joint family—Rights of coparceners 

— Mitakshara. 

The interest of a member of an undivided 
Mitakshara family in the family property is 
not individual property. (Sir John Edge). 

Gudab bingh v. Raja Beth gokuddas. 

40 Cal 784 = 40 I A. 117=17 C L.J 619 = 
17CW.N 918=18 Bom L R. 618 = 
(1913) M W N 842 = 14 M L T. 83 = 
9 N.L R 117 = 19 I C. 821 = 
25 M L J. 179 (P.O.). 


- Joint family—Rights of co-parcener — 

Incestral property. 

A son has from his birth an indefeasible 
igbt in the joint family property and mere 
infriendliness on his part does not put au end 
o this right. ( Johnstone and Raltigan, JJ.) 

;hib Nath u. addianoe Bank of simda, 
‘j&D, LAHORE. 110 P.W.R. 1914- 

215 P.L.R. 1914 = 25 I C. 480 = 

3 P R. 1918. 

i a i m 4 Hamlin_Rlrfhta of Mamhara. 


- Joint family—Rights of members— 

Mortgage suit. 

Where in a suit on a mortgage of joint 
family property all the members of the family 
were not made parties held, that as no portion 
of the mortgaged property can be said to 
belong to any partioular member of the family* 
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a deoree in reepeot of the interest of the 
mortgagor who was made a party oannofc be 
given. ( Banerjea and Chamier, JJ.) BHIAM 
SUNDAR LAL V. BUDDHU LAB. , 

24 1 0. 252 = 12 A.L.J. 794. 

Joint family—Rights of members — 
Redemption suit bp manager in personal 
capacity. 

No legal proceedings in a mortgage suit not 
filed by the manager of a joint Hindu lamily 
expressly in bis oapaoity as manager, short of 
aotual redemption will deprive his oo-paroeners 
of their right to redeem. (Scott, C.J. and Shah, 
J.) Ramohandra NARAYAN V. BHRIPAT 
RAO TUKOJI RAO. 40 Bom. 248 = 

33 1.0. 771 = 18 Bora. L.R. 33. 

Joint family—Rights of members. 

A son born in a joint family takes an 
interest in the family property by reason of his 
bi^th, and his claim to interest in that pro¬ 
perty is based on his own rights as he becomes 
a oo.parcener in that family at his birth. 
(Davor and Robertson, JJ.) AHMEDBHAI 

Habibhoy v. Dinshaw Manekji Patit. 

12 1.0. 818 = 18 Bora. L.R. 1061. 

“ Joint family—Rights of members — 
Right of one to build. 

Where the portion of the land on whioh the 
building by one member was ereoted was euoh 
that neither party oould have exolusive use 
of it without injury to the other, the other 
members, should have joint use of the building 
with the deft, though the strict right 
of the plaintiff would have beeD to have the 
building demolished and to have the land 
restored to its original condition as it was 
before the deft, put up the building. (Fletcher 

and Newbould, JJ.) Atindra Mohan Ray 
v. Ramesh Chandra Roy. 40 I.C. 804. 

- Joint family—Rights of members — 

Mortgage by some brothers of whole of lamily 
property— Suit on mortgage—Whether share of 
non-executant affected. 

Where some of the individual Hindu brothers 
mortgaged the whole property, a deoree 
obtained in a suit on the mortgage and the 
eale in execution thereof will only pas9 Ihe 
interest of the mortgagor brothers and not of 
those who did not join the mortgage. 

(Hookerjee and Roe, JJ.) Gibija Kanta 
Chakbabatty v. Mohebim Chandra 
AcnARJYA. 20 G.W N 673 = 

39 1.0. 294 = 23 G.L.J. 587. 

- Joint family—Rights of members— 

Declaration of their title—Decree for possession 
— Court-fee . 

The plaintiffs governed as they are by Hindu 
Law are oo-paroeners and are not competent to 
sue only for a declaration of their title, 
but must sue for possession. Nevertheless, 
although declaratory decrees were asked for, 
the plaintiffs can be given deorees for possession 
of the land if they pay the Court-fees required I 
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Members. 

for possessory suits. (Martineau and Harrison 
JJ.) Amir and Paulat v. Khan Chand. 

1923 Lah. 255. 

- Joint family—Rights of members — 

Decree against family property. 

Whero there is a deore9 against the joint 
family property, inoluding the separate property 
of a certain member of the joint family, it 
follows that when that member quits the 
family all of his property that remains liable 
for the satisfaction of the decree is (1) his share 
in the joint family (2) bis separate property 
6uch as it was up to the date when he quitted 
the family. Separate property acquired after 
he quitted the family is not, aDd never oould 
have been joint family property. (Le Rossignol 
and Campbell, JJ.) GOKUL Chand v. FIRM 
of Hukam Chand Nathumal. 

3 Lah. 14 = 1922 Lah. 84, 

—-- -Joint family—Rights of members — 

Injunction to one member against others. 

An injunotion oannot be granted to one 
member of a joint Hindu family in possession 
of joint family property against others. (Oldfield 
and Seshagiri Aiyar , JJ.) Srinivasa 
Iyengar v Narayan aiyangar. 

11 L.W. 606 = 96 I.C 608 = 
(1920) M.W.N 364. 

- Joint family—Rights of members— 

Suit between members of the same family—Per- 
sonal interest of members. 

In suits between members of a family to 
which no strangers are parties, eaob member 
must be oonsiderod to be litigating for bis own 
benefit and not for tho benefit of tbe estate. 

33 Cal. 656 (P. 0.), Foil. (Sankaran Nair and 
Spencer, JJ.) GOTEPATI SUBBAMMA V. 
GOTEPATI NARASAMMA. 26 I.C. 16 = 

27 M L J. 485. 

- Joint family—Rights of members — 

Pro note in favour of a person— 8urvivors can 
sue—Priticiple of partnership. 

The survivors in a Hindu family oan sue 
on a promissory note on the death of the 
member in whose came it was taken. Tb6 
suit is maintainable cot on the principle of 
a family corporation but of a partnership. 
(Sadasiva Aiiar, J.) GOPALA IYENGAR v. 

Venkatakeishna Iyengab. 

17 I.C. 748 = (1912) M.W.N. 1227. 

- Joint family—Rights of members—One 

member , tenant of holding—Other members if 
also tenants. 

Where one member of a joint family is ten¬ 
ant of a holding his beoomiDg such tenant does 
not make all the members of tbe family his eo- 
tenants. [Drake-Brockman, J.C.) JAGaN- 
NATH V. BEHABI. 59 1C 419.' 

- Joint family—Rights of members— 

Contract by a member of the family—Liability 
of other members. 

Where a contract is made by a member of &- 
joint Hindu family, unless it is shown 



1117a 


CIVIL DIGEST, 1911—1923. 


1118a 


HINDU LAW — Joint family — Rights of 
Members. 

that that member was the manager of the 
family or that the oonlraot was entered 
into in the oouree of the family business or 
that the other members derived a benefit (rcm 
it the other members are not liable cn the 
oontraot. (Lyle, A.J C.) RAMDHIR SINGH 
v. Mata PRaSAD. 69 1.0. 840 = 8 0 L J. 617. 

- Joint family—Rights of members— 

Mortgage lor defending criminal case— Validity ■ 
The rule of Hindu Law which makes the 
aots of the manager binding on ths family is 
wide enough to authorise any member of the 
family to deal with the family property for the 
purpose of incurring debts for the family neces¬ 
sity. (Jwala Prasad and Ross, JJ.) DHANUK- 
DHARI 8INGH V. RAMB1RCH SINGH. 

1 P. 171 = 1022 P. 553. 

Joint family—Self acquisitions. 

_ Joint family—Self-acquisition— Blind¬ 
ing of separate property toilh joint property 
makes property joint. 

When membere of a joint family, who have 
control over the joint estate, blend that estate 
with properly in wbioh they have separate inter¬ 
est, the whole property becomes joint. Whether 
separate estate is brought into a joint family 
aoocunt or the joint family property i 0 brought 
into the separate aooounts, the result is the 
same. The real question for determination is 
what is the oouolueion to be drawn when peo¬ 
ple united, by bonds of dose relationship and 
living as a joint family, draw for the joint 
family expenses out of a fund eoriohed by other 
contributions. If the members of a joint Hindu 
family oonfuse the incoms of their joint pro¬ 
perties with their separate properties, their 
inteution presumably is that ihe properties 
acquired with such mixed-up funds ar.' for the 
joint iamily. (Lord Buckmaster ) RajaNI- 
KANTA PAL V. JAGAMOHAN PAL 

50 Cal. 439 = 41 MLJ 561 = 
25 Bora. L.R. 683 = 37 C L J 315 = 
(1923) M.W.N. 438-27 C W N 997 = 
18 L W 887 = 9 0 & A.L R 803 = 

60 I. A 173 = 
82 M L T. 149 = 
L R. 4 P C. 70 = 1923 P 0 37 (P 0 ). 

- Joint family — 8elf-acquisition—Bur¬ 
den of proof—Existence of nucleus. 

• Where the existence of a nucleus of ancestral 
properly is admitted the onus of proving that 
any of the family properties is the solf-acquisi- 
tion of a particular member lies on him. 
(Mr. Ameer Ali). RAJANG'M AIYAR c. RAJ. 
ANGAM AIYAR. 31 M L.T 1 3 8 < P *°> = * 

16 L.W. 015= 1922) P C 260 = 

4 U P L R (P 0.) 83= 27 C W.N. 501 = 
14 M L J. 749 = 37 0 L J. 433 = 21 A L.J. 460. 

- Joint iamily— 8elf • aeguisiHon—Earn¬ 
ings of an l.C.8. 

In the present case the earningB of an Indian 
oivil eervant were held to be partible property 
and liable for family debts. Gains of soienoe 


HINDU LAW— Joint family-Self acquisi¬ 
tion*. 

made without any detriment to tbe father’s 
estate are not partible. Originally, to make euob 
gains partible it was sufficient that the earner 
was maintained out of tbe family funds duriDg 
his education. The rule is now narrowed 
down to the specialised education only. The 
partibility of such gains does not depend upon 
causa pronima nor is it negatived by ihe 
intervention of the personal elements of the 
individual co parcener’s character. Once a 
member is originally found to be equipped for 
the calling by a special training at tbe family 
expense bis earnings remaiu partible through¬ 
out bis life. He can, however, sever at any time 
from the family on the footing of bringing his 
acquisitions into hotchpot without any liabi¬ 
lity as to future earnings. The burden of 
proving that the gains are acquired without 
detriment to the family is on tbe acquirer. 
(Lord Sumner). AMar NATH v FIRM OF 
HUKAM CHAND NatHU MaL. 2 Lah 40 = 

48 I A 162 = 23 Bora L.R 671 = 
19 A.L J. 219 = 40 M L.J. 327 = 
2 Pat L T 201 = 33 C L J ?55 = 
29M.LT 258=11921) M.W N 175 = 
25 0.W.N. 634 = 3 U P.L R. PC) 12 = 

14 L.W 435=60 1 C 379 = 
42 P W.R. 1921 iP.C ). 

[On Appeal from 70 71 P R. 1917 = 
34 l.C 714 = 2 P.L T. 2C8 ] 


-- Joint family—Self acquisition— Ghat- 

vali tenure—Enfranchisement 
Where lands forming a ghatwali tenure are 
•nfranohited from service aud grunted to tbe 
jhatwal, the properties so granted aro tho 
■ elf-acquisition of the grantee. The other co¬ 
parceners are not entitled to any interest in it. 
Lord Phillimore.) DURGA PRASAD 6INGH 
TREB1NI 81NGH. 46 Cal 802 = 

45 I A. 251 = 21 M L T. 407 = 
28 G L J 808 = 9 L W. 60 = 
AQ T ft R97 = 9.1 Rrtm L R 569 iP C 1. 


- Joint family—8ell-acqU'.silion—Gains 

of learning or science. 

There is no authority in the Miiakshara 
that the gains made as a pleader’s clerk or 
broker or money-lender personally, and without 
the aid of the joint funds, by a member of a 
joint family who received an ordinary educa¬ 
tion suitable to his position as a member of the 
family to wbioh he belonged, should in law bo 
regarded a 9 partible, and not as his self acquir¬ 
ed property. Tbe expression “ gains of 
eoience ” does not apply to gains wbioh are the 
result not of the education received at the ex¬ 
pense of the joint family but of tbe peouliar 
skill, mental abilities and individual effort in 
applying and improving Buoh eduoatiou exer- 
oieed by tho person educated at the experse of 
the family. A mere general education preli¬ 
minary to the acquisition of a specialised 
education does not constitute the earnings of 
joint family property. The question whether 
a member of a joint Hindu family oarried on 
his business personally for his own benefit 
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tions. 

without detriment to joint funds or for the 
benefit of the joint family is one of faot to be 
determined on the evidenoe. Authorities on 
the 8ubj°ot reviewed. (Sir John Edge) METHE 

Ram R*m Rakbiomal v. Ramchand Ram 
Rakhiomal. 43 Oal. 066 = 43 I A 41 = 

7 L,W 361 = 22 C W.N. 377 = 
4 P L W. 197 = 34 M L.J. 327 = 
20 Bora L R. 666 =23 M L T 218 = 
16 A L J. 281 = 27 CL J 345 = 
(1918; M.W N 337 = 44 I 0. 269 = 

12 S L.R. 116 (P 0.) 
[See the whole question elaborately dealt 

with In 60 I 0. 379 = 
(1921) M W.N. 175 (P,0.).] 

- Joint family—Self acquisition—Gov¬ 
ernment grant. 

The Government in making a grant of an 
estate oan determine the nature of the grant 
but if there are no epeoifio terms in the grant the 
surrounding oiroumstanoes may be taken into 
oonsideration. Whore Government after oonfis- 
oation of joint family property on representa¬ 
tion by a member of the family being made 
makes a grant of the property, without any 
speoial conditions in the grant, the property 
oontiuueB to be joint family property in the 
hands of that person. (Richards, C.J. and 
Rafiqut, J.) BAIJNATH PRASAD 8INGH v. 
TEG BALI SINGH. 38 All 890 = 

38 I.C. 894 = 14 A.L.J. 913. 

- Joint family — Self-acquisitions — Gift. 

Property acquired by gift by one member 
must be presumed to belong exclusively to him 
even though the expenses of the marriage of 
that member were met out of the family funds. 

( Tudball and Rafique, JJ ) GhAsi Ram v. 
Debi. 29 I 0. 190 

- Joint family — Self-acquisition — 

Nucleus — Acquisition by a member — Pre¬ 
sumption. 

There is no presumption that a family has 
any joint property or that property, found in 
the possession of any one member of a family 
is joint family property unless it is shown 
that the family as euoh possessed at least some 
property whioh oould serve as a nuoleus for the 
acquisition. (Karamat Hussain and Chamier, 
JJ.) RAM KISHEN DAS V. Tanda RIAL. 

33 All. 677 = 10 I 0. 343 = 8 A.L.J 723. 

—-- Joint family—Self acquisition—Onus 

of proof. 

Certain members of a joint Hindu family 
who acquired property while the family was 
joint sued for a declaration that the property 
so acquired was their self-acquired property. 
Held, further mora it is clear that if there was 
no presumption, that the property was self- 
acquired and the plffs. must show that it was 
their self-aoquired property, ( Richards , J.) 
Sabdhar Singh v. Bhopat Singh. 

10 1.0 128. 

- Joint family—Self-acquisition — Pur¬ 
chase at revenue sale. 
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tions. 

Purohase of joint family property at a sale 
by the Revenue authorities for arrears of 
revenue by a member of the family out of his 
self-acquired funds is not joint family property 
but is the self-aoquired property of the member, 

( Uacleod , C.J. and Fawcett. J.) CHOKHU v. 
Tatya. 39 I.C. 869 = 22 Bora. L B. 1297. 

- Joint family — Self acquisition — 
Nucleus —Onus of proof. 

Onus as to proof that property is self-aoqui- 
eition may be shifted to person so alleging by 
existence of nuoleus. 33 All. 677, Poll. 
(Beaman, J.) Dwarka Pras'D v. Jamna- 
DAS. 9 I.C. 948 = 12 Bora. L.R. 133. 

- Joint family — Self-acquisition, 

Where the family is joint and there was a 
nuolues of joint property the burden lies on the 
person setting up a case of separate estate. 
(Mookerjee and Panton, JJ.) NIB 'RAN CHAN¬ 
DRA v. NlRUPAMA. 34 0 LJ. 863 = 

69 I 0. 478 = 26 0 W.N. 870, 

- Joint family — Self-acquisition—Day a- 

bhaqa school. 

Under Dayabbaga, if one member acquires 
property during his father’s life time, the onus 
of proving chat the property is not his self¬ 
acquisition but a joint family property lies on 
the person asserting it. (N-wbould and Abdul 
Majid. JJ.) NIBRAN CHANDRASEN v. 8ASI 
BHUSAN SEN. 60 I.C. 729. 

- Joint family — 8elf-acquisition — 

Common stock. 

Where two brothers of a Milak'hara family 
oomiDg to Caloutta worked as ooclies and out 
of the earoiDga purchased a house, no oonolu- 
sion that the houso was acquired out of a joint 
family fund oan be drawn in the absence of 
aoy evidence that the money earned was put 
into a oommon purse or treated as money 
belonging to the two brothers as members of a 
joint Hindu family. (Fletcher and Teunon, JJ.) 
RIOTI BOULI v. BHAGAWAN MlSBI. 

39 I 0 698. 

- Joint family—Self-acquisi'ion —Gains 

made by a member—Separate amounts. 

When the unole at the time of bis death was 
a Tahsildar under the Punjab Government, 
and the plaintiff, was living with his father-in- 
law in Ludhiana and was carrying on a 
money lending business there aDd be and his 
unole were therefore living apart, aDd there 
was no oommecsality. Field, there would, 
therefore be no strong presumption that they 
were joint. The acquisition of distinct pro¬ 
perty, by a member cf an undivided Hindu 
family without the aid of joint funds is his 
self-acquired property, and is not subject to 
partition. Hindu Law texts regarding gains of 
science establish it as a rule of Hindu Law 
that the ordinary gams of soieDce are divisible, 
when snob science has been imparted at the 
family expense, and acquired while reoeiviog 
a family maintenance ; but that it is otherwise 
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when the eoience has been imparted at the ex¬ 
pense of persons who are not members of the 
acquirer’s family. Acquisition, made as a 
Government servant, whioh is kept quite 
separate from the joint family funds, is im¬ 
partible and he would deal wiih it has he 
chosen. When a person made deposits out of 
his separate acquisition in the Alliance Bank 
of Simla iu the joint names of himself and of 
his wife and made them ptyable to either or to 
the survivor he intended that there should be a 
provision for his widow in oase he died before 
her. l8cott-Smith and Mali Sagar. JJ.) MT. 
Uttam Devi v. Dina Nath. 1923 Lah. 359. 

- Joint family — Self-acquisition— Be- 

•quest. 

In a oase of a joint Hindu family formed of 
father and his only minor son, the initial 
presumption of the jointness of the property 
is rebatted by proof of the faot that the father’e 
property is all self acquired. Property devised 
by will over wbioh the testator had oomplete 
powers of disposal is self-acquired property in 
the hands of the devisee. ( Shadi Lai and Le 
Rossignol, JJ ) AMAR NATH v. Guran 
DITTA MAL. 14 P R. 1918 = 

43 1.0. 117 = 16 P W R 1918. 

•Joint family—Self-acquisition—Onus 
— Presumption—Joint family with a nucleus — 
Acquisition by a member of a family. 

When the parties onoe formed a joint Hindu 
family the presumption of law is that the 
family continued joint unless it is shown to 
have beoome divided. Where a family is joint 
and there is nucleus from whioh property may 
be acquired, presumption is that property 
acquired by any member is joint property and 
the onus lies on those who allege that it is self 
aoquired. The mere faot that any particular 
acquisition is in the name of one or more of the 
mombers does not warrant the assumption that 
it is the exolusive acquisition of tho pereon or 
persons named and not of the whole of the 
joint family ( Scott-Smith and Broadway, JJ.) 
NANAK OHAND v LACHMAN DA8. 

82 P.R. 1917-40 I 0. 773 = 

97 P.W.R 1917. 

- Joint family-Self-acquisition — Edu¬ 
cation, 

Gains of speoial education obtained at the 
expense of a joint family are joint family pro- 
perty, Such education must be presumed to 
have been obtained out of a joint family fund 
unless shown to bo otherwise. tRaltigan , Shah 
Din and Le Rossignol JJ.) GOKAL Chand v. 
Hukam Chand Nathuual. 

109 P.W.R. 1916 = 70 and 71 P R. 1917 = 

34 1.0. 714 = 164 P L R. 1916. 

- Joint family—8elf-acquisition—Grant 

by Government. 

When a Jagirdar was granted a Rakh and his 
name was entered in the Revenue Papers as 
iproprietor, the Rakh beoomes the self-acquired 
^property and a bequest of it to the wife of the 

Vol. m— 706 
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Jagirdar oould not be questioned by the rever- 
siooers. (Kensington and Rattigan, JJ.) MAYA 
DaS V. GUBDIT 6INGH. 146 P.W R 1912 = 

16 I.C. 838 = 167 P L.R. 1912. 

- Joint family—Self acquisition — Ances¬ 
tral property. 

Acquired property, moveable or immoveable, 
is oraioarily alienable according to the will and 
pleasure of the last full owner. Property 
purohased out of the income of father’s estate 
or with one’s own earnings independently of 
that estate, is not anoestral. (Kensington and 
Johnstone, JJ.) Karm BaKSH v CHIRAGH 
DIN. 66 P.R 1911 = 104 P L R. 1912 = 

12 1.0. 862 = 190 P.W.R. 1911. 

- —Joint family — Self-acquisition — 

NaUukottai Chetty—Money receivea for giving 
son in adoption— Enures to family. 

Iu the abaenoe of a oustom, money paid to a 
Nattukottai Chetty for giving hia eon in adop¬ 
tion enures to tho benefit of the whole family 
and is not the self-acquired property of the 
(athor. lAyling and Odgers, JJ.) RAMA- 
SWAMY CHETTY V. PALANIAPPA. 

18 L W. 636 = .1923/ M W N. 841 = 

1924 Mad 384. 

- Joint family—Self-acquisition — Re¬ 
purchase of property which has passed out of 
the family. 

Where a member of a joint Hindu family 
purchases with his owu fuuds property whioh 
has validly and voluntarily -passed out of the 
family by a oonvoyanoe, the property so pur¬ 
ohased is the absolute and eoll-acqui r ocJ property 
of me member. 5 M.H.O.R. 156, Ref. (Schwabe, 
C.J. and Wallace, J.) Magdoon Muhammad 
Markayar v. Marlayan Bansilad 

(1922) M W N. 824 = 1923 M. 248- 

- Joint family — Self-acquisition — 

Blending of. 

It is open to the owner of an impartible 
estate, to incorporate bis self-acquisitions in 
the Zemindary. ( Wallis , C.J. and Krishnan, 
J.) GURUSAMI PANDIYAN V. PANDIA OHINNA 
THAMBIAR. 44 Mad. 1 = 39 M L J. 829 = 

(1920) M.W.N. 660 = 61 I C. 242. 

28 M L.T. 869. 

- Joint family — Self acquisitions — lnam 

— Enfranchisement. 

Where lands comprising tho lnam held by a 
member of a Hindu family are enfranchised, 
from the condition of service, they do not 
beoome partible amongst all tho poraons having 
hereditary interest in the office through 
descent from the original grantee, but is parti¬ 
ble only among those who belong to the joint 
family of the holder of the offioe at the time of 
enfranchisement. 26 Mad. 399 ; 42 Oal. 1179, 
Foil. ( 8pencer and Krishnan, JJ ) Pyrappa 
V. 8 YAMA RaO. 29 M L T. 177 = 

(1918) M.W.N, 849 = 49 1.0. 290 = 

8 L.W 614. 
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tions. 

•Joint family — Self-acquisition — 


Presumption. 

In joint Hindu families the presumption is 
that certain property in question is not the 
self-acquired property of a particular member 
where he had uo separate fund and the acquisi¬ 
tion was not made with moDey belonging to 
himself. 26 M.L.J. 248, Ref. (Wallis, C.J. and 
Burn, J.) Dhabnu 8hetti v. Dejamma. 

fl L W 269=38 1.0. 292 = 
(1917) M W N. 639. 

Joint I amily—Self ■ acquisitions —Con- 
version of, info family assets—Intention. 

Lnlesa the father is proved deliberately to 
have intended to give up bi 9 full power of 
ownership over his acquisitions, the property 
oannot be treated as joint family property. 
The following faots generally prove the conver¬ 
sion. (a) A clear declaration by the father. (6) 
A substantial contribution to the self-acquisi¬ 
tions having been made by the sons, (c) 
Uocquivooal conduot on the father’s part 
showing that the son was treated as an equal 
owner along with him. 14 Bom. L. R 237, Ref. 
Where a father and son trade together the 
aon does not beoome partner with his father in 
the business, but the business beoomes joint 
family property of the father and the son, and 
even the sons who do not take a prominent 
part io the transaction are entitled as members 
of a joint family, ( Sadasiva Iyer and Napier, 

JJ.) Narasimhappa V. Chinna Kenchappa. 

38 1.0. 244. 

Joint family— Self acquisition — Pre¬ 


sumption — Separate property—Burden of proof. 

When there is no nuoleus of joint property, 
property acquired by a member of a joint 
Hindu family is presumed to be bis separate 
property and the plea that he threw it into the 
oommon stock must be proved by him who 
makes it. The mere faot that ho lived with 
his sou in the same house and carried on 
business with him or even raised money for 
the purposes of the business by mortgaging that 
very property does not suffice to discharge the 
onus. ( Wallis, O.J., Seshagiri Iyer and Phil¬ 
lips, JJ.) Ethirajulu Naidu v. GOVINDA- 
bajulu Naidu, 32 I.C. 12. 

—-—-—Joint family — Self-acquisition — Pre¬ 
scription by one member. 

It must not be presumed that one member of 
a joint undivided family prescribes also for the 
benefit of the other oo-paroeners. Prima facie 
he gets an absolute title. 8 Mad. 214 ; 16 
M.L.J. 66 ; 18 C. W N. 428, Dist. (Oldfield and 
Napier, JJ.) Venkatachelapathi Rao v. 
Jayaramayya. 29 I.C. 493. 

Joint family—Self-acquisition — Onus 


of proof. 

If a oo-paroener. asserts that a particular 
property in his self-acquisition he must 
affirmatively prove that the property was 
aoquired with the fruits of his own exertions, 
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tions.' 8 * " 

unaided by family property. (Ayling and 
Tyabji, JJ.) Malayappieb v. Piohai asabi. 

(1919) M.W.N. 208 = 28 I 0. 195 = 

2 L.W. 236. 


- Joint family—Self-acquisition — Pre¬ 
sumption-Nucleus. 

The acquisition of an individual member of a 
joint family oannot be oonsidered to be the 
joint family property unless there has been 
a nuoleus of anoestral property whioh was 
utilised for suoh acquisition or the members 
have all thrown their joint earnings into the 
hotohpot with the intention of giving up their 
individual rights in them. Mere living together 
of the members of a family will net make Ibe 
joint owners of properties acquired by eaoh 
individual member. A Hindu joint family 
presupposes the possession of oommoo property. 
33 All. 677 ! 6 W.R. (P.O.) 43 ; 2 Mad. 19, 
Foil. (WalUs, C.J. and Seshagiri Aiuar, J.) 
AKKARAJU NARAYANA RAO V AKKARAJU 
8ESHAMMA. 26 I.C 33 = 27 M.L.J 677. 

- Joint family—Self-acquisition—Proof 

of—Sale in the name of a member. 

Because title-deeds staud in the plfl *s name, 
the presumption is that thev are his own 
acquisitions unless and until it is rebutted, 
tSankaran Nair and Tyabji, JJ ) GURU- 
8WAMI IYER V. MARI CHETTY. 22 I.C. 832, 

- Joint family — Self-acquisition—Gif) 

to a member by stranger— Presumption. 

No presumption is legally recognised tbataf 
gift by a stranger to oue individual member o- 
a joint family is in reality a gift to the family. 
(Ismay, A.J.C.) BATTOODAL v. HlMMAT 
Singh. 49 I C. 912. 


- Joint family — Self-acquisition—En¬ 
dowments of office — Income—Savings from — 
Berar Patels and Patwaris Law—Property 
purchased out of savings of emoluments of Pat- 
wan's office under. 

Under the Hindu Law property allotted by 
the State to a person in consideration of the 
discharge of particular duties or as payment for 
an offioe is prima facie impartible, even though' 
the duties of office may beoome hereditary in 
a particular family. Property purchased out 
of the savings of the inoome of a patwari is 
prima facie self-acquired property, and in the 
absence of any intention on the part of the 
acquirer to treat it as joint family property his 
oo-paroener cannot olaim a partition of the 
same. Fields purohased by a Hindu patwari out 
of the savings of the emoluments of his office 
under the Berar Patels and Patwaris Law, 
1900, are his self-acquired property, and on a 
partition of the joint family property, in the 
absenoe of any indication that he agreed to 
allow the fields to be treated as joint family 
property, his son has no right to olaim a par¬ 
tition of suoh fields. (Mittra , A J.O.) SHEORAM 
v, SHRIDHab. 43 1.0. 117 = 17 N.L.R. 97. 



1109& 


CIVIL DIGEST, 1911—1923. 


lllOfc 


HINDU LAW—Joint family-Self-acquisi¬ 
tions. 

— —Joint family — Self-acguisilion — Gift 
of—Ancestral property, 

Io the absence of any express limitation or 
condition to the oontrary all property obtain¬ 
ed by gift or devise bsoomes self-acquired pro¬ 
perty in the hands of the donee or devisee. 
Consequently any property obtained by virtue 
of a gift from the father, grandfather cr great- 
grantfather would be self-acquired property in 
the hands of the donee if it was not ancestral 
property in the hands of donor or was acquired 
by him without any detriment to the joint 
estate. 26 B. 445 ; 33 A. 665. Rsl. (Kanhaiya 
Lai, J.C.) Kanhai Lal v. Ram Ratan. 

23 0 0. 80 = (1922) Oudh 138. 

- Joint family — Self-acquisition—Grant 

to manager. 

A grant made to the head of joint family is 
not necessarily a grant to the family. The 
onus is on the person alleging to be so (Kan- 
haiya Lal and, Daniels, A.J.Cs ) Mahadei 
KUNVTAB V. BaHU RANI. 80 I.C 180 = 

6 O L J. 33. 

- Joint family— Self-acquisitions -Blend¬ 
ing with family properly—Proceeding against 

the hypotheca. 

Where the anoestral property of a joint Hindu 
family and some other property acquired at the 
expense of the former property are noth mort¬ 
gaged by the manager, the Court in equity 
may not allow the mortgagee to proceed against 
tbo former property so long as the latter is not 
exhausted if the latter is available and adequate 
to satisfy the debt. (Sluart, J*C. and Kanhaiya 
Lal, A.J.C ) Muneshwab Baksh Singh v. 
ABJDN SINGH. 8 O L J. 237 =34 1.0, 738 => 

19 0 0 103. 

- Joint family—Self-acquisition-Proof 

of — Nucleus. 

If certain property iB to be regarded as joint 
family property, it must fall under one or other 
of throe olasees (1) anocs'ral property (i.e.). 
property inherited from a direct male ancestor, 
(2) property acquired by members of a joint 
family with the assistance of joint funds or by 
joint labour and 13) property originally self ac¬ 
quired but afterwards voluntarily thrown by the 
acquirer into the joint stock with the intention 
of abandoning all separate olaims upon it. Very 
strong evidenoe Is required to prove that the 
property falls under olaes (3) and the mere fact 
that the acquirer and the other members of the 
family live together is not suffioient to prove 
that the acquisition is joint family property. 
(Lindsay, J.C. and Kanhaiya Lal, A.J.O.) 
NARENDBA BAHADOBU. ABDUL HaQ. 

ao 1.0. 210 = 2 O.L J. 237. 

- Joint family—Self-acquisition — Com - 

mon stock—Presumption. 

Where the joint family property was very 
email and the inoome insufficient and where 
the members earned their living separately and 
dealt with eaoh separately there is no question 


HINDU LAW-Joint famlly-Self-acquisi- 
tloni. 

of throwing into oommon stock or of abandon* 
ing their separate rights. (Kanhaiya Lal and 
Sabonadiere, J J.) LACHMI NABA1N y. Ram 
DayaL. 22 1.0.887. 

Joint family — Self-Qcquisition 


— — v m -- 

Bequest by father—Survivorship. 

Where self-acquired property is bequeathed 
to sons, it should be held by the eons eubjeot 
to the inoident of survivorship, and each 6on 
takes an interest whioh passes to his heirs at 
his death unless otherwise indicated by the 
bequest. Bcoause a Hindu family is joint it does 
not necessarily mean that it is possessed of joint 
property also. The person who alleges that 
property is jfint must show that there was a 
nucleus around whioh the property accumu¬ 
lated. (Evans, J.C. and Lindsay, A.J.C.) 
RAMESWAB v. RUKM1N. 12 1 C. 770 = 

14 0 0 244 

— Joint family—Self-acquisition — Pre- 


sumption. 

Property purchased by a member of a joint 
family is joint family property, if it was 
acquired from the oommon funds of the family 
of whioh the purohaser as a member possessed 
a share. Without euoh proof of the presumption 
that the property is joint family property 
cannot arise. (Evans, A. J.C.) GOPAL v. 
BISHUNNATH. 10 LO. 

___ Joint family— Self acquisition—Fees 

for officiating as priest-Nature of. 

Fees obtained by officiating as priests are the 
sell-acquisitions of the member to whom they 
are paid. (Coulls and Boss, JJ.) TaBA L BA 
SAD JHA BALISEY V MaYADEBYA. 

(1922) Pat. 91 = 4 U.P.L.R IP.) 18 = 

1922 P. 30. 

- Joint family- Self-acquisition—Pre¬ 
sumption— Onus. 

Where a member of a joint family wae 
living separate from his family, bad a large 
lortune of his own and had been carrying on a 
business on his own aooount for maDy years 
although ho had originally some ancestral 
proporty it is impossible to say that the 
proceeds of the business presumably belong to 
tbo joint family. (Miller, C J. and MulUck, J.) 
ADWAT PBA8AD V, RADHIKA RAMAN PBA- 
8AD 8INGH. 48 1 0. 694. 

_- Joint family — Sell-acquisitions — 

Father—Sale in execution of mortgage decree 
—Power of sons to redeem. 

Under the Mitaksbara Law sons have no 
right to redeem the self-aoquired property of 
their father sold in exeoution of a mortgage 
deoree obtained aRainst him. 20 All. 267, Rof. 
to. (Mullick and Kingsford, JJ.) Jahnavi 

PBASAD BINGH V. CHABBEBAM ^UBEY. 

35 1 0. 4U1. 

_ joint family — 8elf-acquisition—Grant 

to a member. 

An anoient grant made to a member of a 
joint Hindu family must be taken to be a 
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HINDU LAW—Joint famlly-Self-acqalei- 
tlons. 

grant to the family and not to the individual. 

9 W.R. 558, Ref f Roe and Jwala Prasad, JJ ) 
Durga Bai v. SOBHA SINGH. 34 1.0. 827. 

- Joint family —Self-acquisition—Bair- 

agis—Property acquired by—'G idisar'—Nature 
of. 

Any property acquired by a Gadisar of a 
' Bairagi Mandir ’ must be regarded as the pro¬ 
perty of the Mandir and not a9 his private 
property unless there is evidenoe that he had 
any source of wealth apart from the funds of, 
and contributions to, the Marhi which oarne 
to him ap ‘Gadisar ’, (Fawcett and Raymond, 
A.J.Cs.) RAMDA V. AJUDHIADASS. 

63 I.C. 683 = 14 S.L.R. 137. 

Joint family —Separate property. 

- Joint family —Separate property. 

The presumption of law is that eaob mem¬ 
ber retains for himself whatever he earns and 
that consequently when it is found that proper¬ 
ties have been acquired in the name of an 
individual member suoh properties are 
presumably their separate properties. (Mooker- 

jee and Carnduff. JJ ) Naray*N Lal Gupta 
v. Chulhan Lal Gupta. 14 1 0.677 = 

15 0.L J. 376 

- Joint family — Separate properly — 

Inheritance by collateral succession—Nature of. 

If a person olaims that he has inherited a 
certain property by right of collateral succes¬ 
sion, then such property does not form joint 
family property aod in respeot thereof its 
manager, as suoh, can neither sue nor be sued 
so as to bind the other members of the family. 
(Kanhaiya Lal. J.C.) Hausla BAKHSH SINGH 

v. Raj Bakhsh Singh and another 

4 U P L R. (0.0.) 47. 

Joint family— Surrender. 

-- Joint family— Surrender-—Relinquish¬ 
ment by co-parcener — Consideration. 

To validate a relinquishment by a oo-par- 
oener of his interest in the joint family pro¬ 
perty it is not neoessary that it should be 
supported by consideration however trifling it 
may be. Nor is it neoessary that the relinquish¬ 
ing oo-paroener should be able to support 
himself otherwise by his own exertions. 
(Sadasivx Iyer and Napier, JJ.) Veeramal 
v, KAMU AMMaL. 30 I 0. 819 = 2 L W 880. 

[Also 26 1 0. 211 = 27 M.L J 262.] 

- Joint family—Surrender—Gift by a 

father—Consideration. 

A gift by a father of all his interest in the 
family property in favour of his only son being 
a relinquishment is valid and binding as it ie 
supported by the consideration of natural love 
and afleotion. (Sadasita Iyer and Napier, JJ.) 
THANGAVELU PlLLAI V. DORAISW AMY 
Pill ai. 27 M.L J. 272 = 26 I.C 211 = 

16 M.L T. 393 


HINDU LAW—Joint family-SarvIvorihip- 

- Joint family—Surrender—Relinquish- 

ment—Effect of. 

A relinquishment of his share by a oo-paroe- 
ner in a joint Hindu family in favour of some 
members of the body does not enure to the 
benefit of those members only but enures to 
that of entire oo-parcenary body. ( Drake - 
Brockman, J.0.) Rao Vinayak v. Lakman. 

44 I.C. 31 = 14 N.L.R. 35. 

- Joint family —Surrender—Gift by one 

member of his share in favour of another— 
Effect. 

A deed of gift exeouted by one of the two 
members forming a joint Hindu family in 
favour of the other, in respeot of his share of 
the property or even the whole property only 
amounts to a surrender by the former of his 
entire interest in the family property in 
favour of the latter. 16 All. 369, Ref. ( Stuart 
and Kanhaiya Lal, A.J.Cr.) Bakhtawar 
Singh v Ram SINGH. 36 10.44 = 

30 L J. 289. 

Joint family—Survivorship. 

- Joint family — Survivorship—Death of 

one member. 

Where one member of a joint Hindu family 
wbioh has acquired an oooupanoy tenure dies 
the tenure devolves on the remaining members 
and therefore 8. 22 of tbe Agra Tenanoy Aot 
does not apply to the oase. I Tuiball and 
Sulaiman, JJ ) Mendya v JHURYA. 

42 All. 668 = 18 A.L J 769 = 97 I C 272 = 

2 U P.L.R. (A.) 257. 

- Joint family—Survivorship—Death of 

one representative. 

If one of the many representatives appointed 
by a joint Hindu family dies, the surviving 
representatives oontinue to represent the 
family. Whore a bond is exeouted in favour of 
three members of a joint Hindu family and one 
of them dies the survivors oan sue a bond as 
they sufficiently represent the family. (Rich- 
ards, C J and Rafique, J.) Ram KiSHORE v. 
Parmeshri. 83 I.C. 123 = 14 A L J. 295. 

- joint family—Survivorship—Applica¬ 
bility. 

The principle of joint tenanoy is unknown to 
Hindu Law except in the oase of co-paroenary 
between members of a joint family. tKaramat 

Hussain and Chamier , JJ.) ^ 

«. MUNDRA DUHIAN. 33 AH. 685 = 

10 I.C. £163 = 8 A.L.J. 797. 

- Joint family-Survivorship—Co-parce¬ 
ner— Attachment of share—Before judgment— 
Judgment-debtor dying before execution. 

Where a oo-paroener’a share in joint family 
property has been attaohed before judgment and 
he dies after deoree but before the exeoution- 
application, tbe right of survivorship is not 
defeated. The right will be defeated only by an 
attachment effected in his lifetime under a 
deoree against him for hie separate debt and a 
sale subsequently held under the attachment. 
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though he dies before the execution sale. 
(Batchelor and Shah, JJ.) 8UBRAO MdNGESH 
CHANDABVAKaR v. Mah^devi Manji 
BhaTTA, 38 Bom. 103 = 21 I.C. 330 = 

18 Rom. L R 848 

- Joint family — Survivorship—Death 

of co-parcener. 

A member of a joint Hindu family, leaves no 
estate when he dies and the surviving co-par¬ 
ceners do not inherit any estate as his heirs. 
They beocme owners in their own right and by 
the extinotion of the interest of the 
deceased. ( Davar , J.) JANKIBAI v. 8HRI- 
NIVAS GANESH VAIiSANKAR. 38 Bora. 120 = 

20 1.0. 833 = 18 Bom. L R 684. 

-- Joint family—Survivorship — Interest 

at birth and interest acquired by survivorship. 

Alter the death of the grandfather and the 
father, there remains no distinction between 
property vesting by birth and by survivorship 
so as to necessitate the deoree-hclder proceed¬ 
ing first against the interest of the grandfather 
and the lather at the time of the death and 
then against the interest of the grandson. 
34 Cal. 735, Diet. ( Cox and Chatterjee, JJ.) 
Ramdeo Prasad v. Gopi Koeri. 

16 GW N. 383=18 C.L J 233 = 13 I C. 349. 

- Joint family—Survivorship—Succes¬ 
sion certificate. 

A succession certificate is not necessary to 
enable survivors to sue for debts due to a de- 
oeaped member. (Johnstone, C.J ) GURDITTA 
MAL V. DHARIMAIi. 31 I C. £04. 

- Joint family—Survivorship — Attach¬ 
ment before judgment. 

Attachment before judgment followed by 
deoree precludes the acorual of title by survi¬ 
vorship as against the attaching oreditor 17 
Mad. 144 ; 4 Mad. 804, Ref. (Sankaran Nair 
andAyling, JJ.) MUTHDSWAMI CHETTI v 
CHUN A AIM a I,. 24 1.0.320 = 28 M L J. 817. 

-- Joint family—Survivorship—Money 

advanced— Presumption — Succession Certifi¬ 
cate Act, 8. 4. 

The Succession Certificate Aotdoes not apply 
to the collection of debts advanocd from joint 
family funds there beiDg in snoh cases no olaim 
to property by suooeseion but by survivorship. 
(Lindsay. J.O.) 8YED MOHAMMAD Nadi v. 
MUBAMaT PARBATI. 18 I 0. 228 

Joint family—Trade. 

- Joint family— Trade—Business not ol 

the joint family minor net liable—Others liable 
if parties to contract. 

If it were the law that some members of a 
joint lamily oould eBoape from liability to per¬ 
form contracts entered into by them on the 
ground that their contraots were not suoh as 
would bind the joint family and that they had 
oo property other than that whioh was the pro¬ 
perty of the joint family, it would be neoessary 


HINDU LAW—Joint famlly-Trade. 

for every person with whem they sought to 
make a contraot to assure himself that the 
business to whioh the proposed contraot would 
relate was business ol the joint family, and. 
that no member of the joint family was a 
minor. Under such circumstances, it would 
be difficult to oarry on business with persons 
who happened to be members of a joint family 
of the Provinoe of Madras. But the minor’s 
interest in the joint property of the family will 
not be afleoted by any deoree against the other 
members in transactions which are in the 
oourse of any family business. (Sir John 
Edge.) Badasiva Mudaliar v. Hajee 
Faker Mahomed Sait. 44 m L J. 396 = 

17 L W. 288 = 37 G L J 869 = 
32 M.L T. 99 = 27 OWN 677 = 

1922 P C. 397. 

- Joint family —Trade—Starting of a 

new trade—Ancestral trade—Liability of minor 
members . 

The distinction between an anoestral business 
and one started after the death of the anoestor, 
as a souroe of partnership relations is patent. 
In the one oase these relations result by opera¬ 
tion of law from a 6Uooession on the death of 
an ancestor to an established business with the 
benefits and obligations. In the other, they 
rest ultimately on oontraotual arrangements 
between the parties. It is not competent to 
the Karta to impose on a minor oo-paroener the 
risks and liabilities of a new business started by 
himself: consequently a oreditor of the new 
business oannot make the minor's share of the 
family properties or in the ancestral business 
liable for the debts of the new business. (Sir 
Lawrence Jtnkins.) 8ANYASI CHARAN Man- 
DAL V. KRISHNADHA BANERJI. 

43 M.L J 41 = 20 A L J. 409 = 
24 Boro. L R 700 = 49 Cal 860 = 
16 L W 836 = 80 M L.T 228 = 
(1922 MWN 3-4 = 26 O W.N. 364 = 
bfl 0 L J 498 = L R 3 PC 133 = 
49 I.A 103 = (19.42) P C. 237. 

- Joint family — Trade—Manager — Re¬ 
presentation in suits- Other members, if neces¬ 
sary parties— Adaition of junior members— 
Limitation Act , 8. 22. 

Members of a joint Hindu family who are 
the sole managers of the family business are 
competent to enter into oontraote in their own 
Dames and sue on tbo said contraots, and it is 
Dot neoessary that in those suits they should 
joiD the other members of the family as co*plff°. 
Where in suoh a suit the other members who 
were unneoeeeary parties are added after the 
period of limitation, the suit is not liable to be 
dismissed as barred under 8. 22 of the 

Limitation Aot, 6 Mad. 27 ; Appr ; 6 Cal. 016; 
3 Mad. 234 ; 14 All. 624 and 18 Mad. 33, Diet. 
(Lord Robson.) KlSHBN PRASBAD v. Har 
NARAIN SINGH. 83 All 272 = 88 1.4.48 = 

15CWN 321 = 8 A L J 2B5 = 
9 M L.T 343 = 13 C L J. 343 = 
21 M.L J. 378 = 13 Bom L R. 889 = 
9 1.0. 739 = (1911) 2 M W N. 398 (P.G.). 
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-- Joint family — Trade—New business 

by manager—Liability of minor members. 

If the manager of a joint Hindu family 
opens a new business at the oost of family 
property, a minor member is not liable in 
respeot of his share for debts incurred in the 
business. (Richards, G. J. and Radgue, J.) 
HaB BlLAS V. SHANKER LAL. 36 I.C. 402 = 

14 A L.J. 621, 

- Joint family — Trade — Manager — 

Contracts —Liability of others —Starting of new 
business — Profits—Self-acquisition— Rights of 
others. 

A joint family firm must be regarded like 
any other joint family asset. If a business is 
oarriei on by any one or more members of a 
joint Hindu family for the benefit of the entire 
family, and there are other members who do 
not aotively participate in the conduot of the 
business or are minors and such business had 
been originally established to the detriment of 
the family property and handed down heredit¬ 
arily then the resultant liability of all the 
members of the family would be referable to 
the notion of managership by one or more 
members for the benefit of the rest in the usual 
sense in whioh the relation of the manager and 
other members of the family have often been 
aooepted and defined in the Courts; the liability 
of the members not aotively oonoerned in the 
conduot of the business would be restricted to 
the share of eaoh such member in tho joint 
family property. It might be doubted whether 
any personal liability beyond that, oau attach 
to members of the family not aotively parrying 
on the business, not in the commercial sense 
of partners, and, therefore, not parties to any 
contracts made with the firm as a firm. If 
one or more members of a joint Hindu family 
start a business of their own not at the expense 
of the Hindu family nor with the intention of 
sharing its profits and losses with the other 
members, tho position of the members so carry¬ 
ing on joint family business and their liabilities 
to the other members have to be regulated with 
reference to the extent to whioh the conduot of 
such a firm and the resulting profits fall within 
the legal notion of self-acquisition. ( Beaman , 
J.) JOHARMAL LADHOORAM V. CHETRAM 
HARI 8INGH. 39 Bom. 718 = 28 I.C 838 = 

17 Bom. L R. 293. 

- Joint family — Trade — Contract — 

Necessary parties. 

Tho only necessary patties to a suit on a 
joint family business oontraot are the actual 
contracting members. Minor members who 
take no share in the business are not neoeseary 
parties (Scott, C.J. and Russell. J.) LALJI 
NENSEY v. KESHOWJI. 37 Bora. 340 = 

17 I.C. 193 = 14 Bom. L R 840 

- Joint family — Trade—Guardian — 

Powers of guardian—Trading family. 

A guardian cannot embark on a new trade at 
any rate without the aanotion of the Court, so 
as to make the minor liable for debts. A karta 
of a joint Hindu family has power to manage a 


HINDU LAW-Jolnt family -Trade. 

trade started by his ancestor, like any other 
family property whioh has descended from the 
ancestor. The powers of a guardian are more 
limited than those of a karta of a joint Hindu 
family. If the karta of a joint Hindu family 
chooses to apply under the Guardians and 
Wards Aot, for being appointed a guardian of 
the minor and has been appointed as suoh 
guardian he comes under the control of the 
Court and can no longer exeroise the power of a 
karta. A distinction is to be drawn between 
an ancestral trade and a new trade started 
after the death of the ancestor by the Manager 
ct the family, and not one between tho same 
line of business and a new line of business. 
( N. R. Chatter jee and Ntwbould, JJ.). Krish- 
NADHAN BANERJI V. 8ANYASI CHARAN 

MaNDAL. 23 C.W.N. 500 = 31 1.0. 537 = 

29 0 L.J 280. 

- Joint family—Trade—Minor members 

—Liability. 

A minor member of a joint Hindu family 
carrying on an ancestral trade is not personally 
liable for partnership debts. Hia liability is 
limited to his share in the trade assets. 
(Chatlerjee and Smith/r, JJ.) KHETRA 
MOHANPODDAR V. ASWANI KUMAR SHAH. 

43 1.0. 667 = 22 C.W.N 488. 


- Joint family—Trade—Minor members 

—Position of. 

A Hindu infant who on the death of his 
father beoam9 entitled to an interest in joint 
family business does not necessarily beoome a 
partner on the business. His liability should 
be limited to his share in the assets of 
the business. 26 Cal. 349, Foil. I Holmwood 
and Chapman, JJ.) ANATH BANDHU u. 
Eipin BEHARI. 19 I.C 6. 


- Joint family — Trade —Manager — 

Powers of. 

A person oarrying on a family banking busi¬ 
ness as Manager can nob only enter into oon- 
traots aDd give disoharge so as to bind his 
oo parceners but may also sue and be sued in 
his own name without the others beiDg made 
parties to the suit. ( Carnduff , J.) GanpaT 
V. BALAMUKUND. 13 1.0. 206. 

9 

- Joint family —Trade—New businese 

started by Karta—Right of Kirla to raiss 
money on joint property. 

Where a new business is started by the Karta 


of a family and it is for the benefit of the mem¬ 
bers of the family the joint property is liable 
for the pajment of any money that has been 
borrowed by the Karta for suoh business. 
(Broadway and Zifar Ali, JJ.) CHALA Raai 
D Kishrn CHAND. 1923 Lah. 462 2). 


_ joint family—Trade—Presumption- 

Business of a member. 

There is no presumption that a busine=9 
oarried on by a member of the joint Hindu 
family is a joint family business. The onus is 
upon the plff. to prove that the Manager of t3 
joint Hindu family was a partner not in hia 
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individual oapaoity, but as a representative of 
the whole joint Hindu family. {Scoti-Smilh 
and Abdul Raoot* JJ.) Sant Ram v Kedar 
Nath. 56 10. 469 = 2 Lah L J. 747. 

- Joint family—Tracre—Minor members 

— Liability. 

Debt oontraoted by adult members of a 
joint Hindu family whioh oarried on a trade 
doee Dot bind the minor members unless it is 
shown to be for the benefit. (Rattigan, C.J.) 
Ram Dhan Das v. Ramji Das. 50 I.G. 218. 

—- Joint family—Trade—Minors—Liabi¬ 

lity of —Assets of business. 

The presumption was that the two brothers 
were both partners in the firm whioh was 
oarried on by the adult brother and in euoh 
■ oases the presumption is that they are members 
of a joint Hindu family. There was nothing 
in the oircumstanoes of the oase to draw a 
distinction between the assets of the firm and 
the other property of the family so far as tbe 
liability of the minor deft, was oonoerned. 

(Rattigan and Chevls, JJ.) WADHAWA 8BAH 
rv- Rattan Chand 1B9 P L R 1919 = 

30 1.0. 813=126 P W.K, 1919. 

- Joint family—Trade—Shop in name 

of two brothers. 

It does not follow from the presumption of 
jointness in Hindu families that all the 
properties owned or shops started by individual 
members of tbe family belong to the whole 
family jointly. (Scott-Smith, J.) HABISHAN- 
KEB v. BabU RaM. 241 P.W.R. 1912 = 

18 1.0. 745 = 73 P L.R. 1913. 

- Joint family—Trade— Shop in name 

of individual member—Liability of others. 

Where two out of five members of a joint 
•Hindu family exclusively started a shop in 
their individual names in a village other than 
the anoestral one. Held, that the other members 
are not liable to pay the prioe of goods supplied 
to that shop. ( Robertson and Beadon, JJ ) 
BURAJ KUMAB V. BADDEO DAS. 

48 P R. 1913 = 23 P.W R 1913 = 
18 I.G. 701 = 60 P L.R. 1913. 

- Joint family—Trade—Contract with 

managing members — Suit by whom to be 
brought—Parties, other members if necessary. 

The managing members of a trading firm 
with whom tbe oontraot is made are entitled to 
sue for compensation for breach of oontraot 
without joining other members in the suit. 

[Rattigan and Chevi9, JJ.) Badridas v. Santa 
BINQH. 8 P R 1912-41 P.W R. 1912 = 

18 I.G. 873 = 87 P L R. 1912. 

- Joint family — Trade — Liability of 

minors. 

Where monies are borrowed for the purpose 
of an anoestral business oarried on by the 
mombers of the joint family, all the members 
of the family, inoluding minors are liable for 
the repayment of such sums, to the extent of 
their share in the whole family property as 
distinguished from their shares in the assets of 


HINDU LAW-Joint family—Trade. 

the business. (Abdur Rahim, O.C.J. and 
O-gers, J.) Thammanina China LAKSHMI- 
NARASIMHAM V. AKARAPU VENKANNA 
ClNNAH. 

38 M.L J 65 = 11 L.W. 68 = 27 M L T. 83 = 

55 I.G. 64= (1920) M.W.N. 112. 

Joint family — Trade—Liability of 


members. 

Semble -—In a suit by a creditor to recover a 
debt oontraoted by the Manager of a joint 
Hindu family carrying on a trade, tbe onus is 
on the member of tbe family to show the debt 
is not binding on them. 34 Bom. 72, Ref. 
(Wallis, O J. and Ayling, J.) GURUSWAMI 
Nadan v. Gopalaswami Odyar. 

42 Mad. 629 = 36 M L.J. 568 = 9 L.W. 547 = 
60 1.0 775=11919) M.W.N. 301. 

- Joint family—Trade — Liability of 

minor son for debts contracted during his 
minority — Contract Act, Ss. 247 and 248. 

Chief Justice and Spencer, J. (Sadasina 
Aiyar, J., dissenting) :—If in a joint Hindu 
family having trade for its oooupation, the 
father starts a business and inours debts for the 
conduot of such business during his son’s 
minority, tbe Bon is not personally liable for 
euoh debts though he continued to take an 
aotive part in tbe business after he became a 
major. Tbe son on attaining majority, oannot 
be adjudicated an insolvent injespeot of such 
debts. The rights of the minor do not depend 
on any agreement on bin part or on hie admis¬ 
sion by tbe other members of the family to the 
benefits of the partnership and 8s. 247 and 
248 of tbe Contraot Aot are not applicable. Per 
Sadasiva Aiyar, J. ;—Both under tbe Hindu 
Law and under 8. 248 ol the Oontraot Aot, the 
eon on attaining majority became personally 
liaole for the debts in question. (Wallis, 
G J., Sadasiva Aiyar and Spencer, JJ.) The 
Official assignee of Madras v. Pala- 
niappa Chetty. ^1 Mad. 824 = 

38 M L J. 473 = 8 L W 630 = 
(1918) M.W.N. 721 = 49 I 0. 220 = 

24M.LT. 216. 

[On Appeal from 20 M.L.T. 668 = 
36 1.0. 787= (1917) M.W.N. 180.] 

- Joint family—Trade—Minors - Liabi¬ 
lity for debts of manager. 

Debts oootraoted by the Manager of a joint 
Hindu family for tbe purpose of a trade oarried 
on by him for tbe benefit of the family in part¬ 
nership with a stranger are payable out of a 
minor’s interest in the joint family property. 
The liability of the minor member is not 
restricted to his share in the partnership assets 
under 8 247 of tbo Oontraot Aot but arises 
under the Hindu Law and the joint family 
properly is liable for the debt. 35 Mad. 692, 
Diet. (Seshogiri Aiyar and Napier, JJ.) 
Dhulipadlah Kanakam V. Nandipalli 
VENKATABAJU. (1918) M W.N. 44 = 

49 I.G. 76 = 7 L.W, 218 


-- Joint family—Trade— Manager--Power 

to continue a joint family trade—Trading case 
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HINDU LAW—Joint family—Trade, 

—Trade debt)—Liability of minors—Ancestral 
family property and trade assets. 

The managing member of a joint family 
whose members belong to a oaste whose oaete- 
calling is trade in certain articles is justified in 
continuing that caste-calling for the benefit of 
the family. The mother who is also guardian 
of a minor can oontinue such joint family 
business in which the minor was already 
interested. In the case of a trading oaste or 
family the ordinary presumption is that the 
entire family oredit and all the joint family 
properties are embarked in the business 5 L.W. 
341, Foil ; 35 Mad. 692, Dist. There is distinc¬ 
tion in prinoiple between an ancestral trade 
carried on by the father ant^ that oarried on by 
the managing member. (Ayling and Sadasiva 
Iyer, JJ.) Malalpebumal Chettiar v. 
ARUNACHALA CHETTIAB. 41 I 0 224=* 

6 L.W. 417. 

- Joint family—Trade — Liability of 

minor members. 

If money was borrowed for an ancestral 
business oarried on by the members of a joint 
family all the members of the family including 
the minors are liable for such money to the 
extent of their share in the family property 
and not to the extent of their share in the 
assets of the business because the family 
property is swelled by the profits of the busiuess 
oarried on the oredit of the entire property of 
the family. 35 Mad. 692; 34 Bom. 72, Rei; 
22 Mad. 166, Dist. (Abdur Rahim and 
Srinivasa Iyengar, JJ.) MUTBAYA PlLLAI v 
TlNNEVELLY SOUTH INDIAN BANK. 

87 1.0. 230 = 5 L W. 341. 

- Joint family — Trade, 

Minor is liable to the extent of his share in 
the family property. 6 L.W. 341 ; 37 I.C. 230. 
Per Phillips, J.—The minor is personally 
liable for Ihe trade debts inourred since he 
beoame a partner. (Abdur Rahim and Phillips, 
JJ.) Palaniappa Chetty v. Official 
ASSIGNEE OF MADRAS. 20 M.L T. 563 = 

86 I 0 787 = (1917) M.W.N. 150. 

- Joint family—Trade — Liability of 

members. 

All the members of a joint Hindu family 
oarrying on a trade in the family name are 
liable on a promissory note exeoutei by the 
manager of the business for a debt due by it to 
the promisee or his assignee. (Coutti Trotter, 
J.) AYYASAWMI PlLLAI V. GURUS >WMI 
NAIOKEN. 33 1 0. 691 = 8 L W 483. 

[Also 28 I.C 349.] 

- 'Joint family—‘Trade —Widow 1 s power 

to conduct. 

A trade and its goodwill are valuable property 
and a widow is not bound to wind up a family 
trade in all oases without regard to oiroum- 
stances. Debts inourred to carry on the family 
business are debts o! necessity binding a rever- 
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sioner. (Sadasiva Aiyor and Napier, JJ.) 

The South Indian Export Co., Ltd. v. 

T. SUBBIER. 28 M.L. J. 6^6 = 29 I C. 957 = 

(1915) M W N 488. 

- Joint family—Trade—Presumption — 

Assets—Natiukottai Chetli. 

The presumption among the Nattukkotlai 
Ghettis is that they make no distinction be¬ 
tween trade assets and joint family properties. 
It may, however, be rebutted by showing that 
proprietary rights of individual members have 
been kept distinct from the oommon trade 
assets. 27 M.L.J. 631 ; 27 M L.J. 654, Foil. 
(Srencer and Seshagin Iyer, JJ.) BANK OF 

Bengal v. Ramanadhan Ohrtty. 

28 I 0 280 = 11913) M.W.N. 180. 

- Joint family — Trade—Minor — Liabi¬ 
lity of —<4sse£s o/ the minor. 

Unlike the case of the minor who is a 
member of the joint family carryiog on 
business, a minor who is the sole proprietor is 
not bound by the aots of his guardian unlees 
they are done for his benefit, where the business 
of a minor is oarried on by his mother as 
guardian through an agent. The creditors 
have no direot reoourse against the minor or bis 
estate and oan prooeed against the assets only 
in so far as the guardian is entitled to indem¬ 
nity out of the assets and even here only where 
the guardian aoted properly and not otherwise. 
The oreditor cannot recover if the guardian has 
given power to an agent to draw bill9 in favour 
of this agent and is deceived by the fraud of the 
agent and has to aooount to the minor himself. 
3 Cal. 738; 5 W R 797, Rel. Wallis and 
Munro, JJ.) 8anka KRISHNA MURTHI V. 
BANK OF 3URMAH LTD 33 Mad. 692 = 

(1911) 1 M W N 383 = 
21 M L.J. 620 = 11 I C 79 =11 M.L.T 36. 

■Joint family—Trade—Minor—Liabi¬ 
lity of. 

A minor member of a joint family upon 
whom an ancestral trade has descended is 
bound by all aots of the manager of the adult 
members aoting as managers which are necess¬ 
ary to oarry on that trade. But whore a busi¬ 
ness is Dot ancestral a minor member is not 
neoessarily interested in a business oarried on 
by the major members of the joint family of 
which he is a member. A minor member of a 
joint family cannot beoome a partner in an 
ancestral business unless he takes aotiva steps 
to be reoognised as such after attaining major¬ 
ity. A minor member of a joint family firm 
oan only be liablo to the extent of the assets 
aod income of the business (Drake-Brockman, 
J.C. and Findlay, A J.C.) PADAMBAJ v . 
GOPIKISEN. ® 5 1 129 - 

-- Joint family—Trade—Presumption. 

There is no presumption that a joint family 
has capital for money-lending and no presump¬ 
tion that a business oarried on by a co-parcener 
family business. (Drake-Brockman, J.C*) 
VlTHAL v. SIVA. IB I 0, 933 = 8 N.L.R. 82. 
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■ —Joint family — Trade—Debts—-Cre¬ 

ditor's rights. 

The debt inourred by a manager of the joint 
family is binding on all the members when it 
is oontraoted for carrying on business or trade 
on whioh the family exists, as he has got an 
implied authority and the oreditors are not 
bound to inquire into its necessity. ( Lindsay , 
J.O.) Ghanshyam Das v. Hardej. 

32 1 0. 380 = 2 O.L.J. 862. 

- Joint family — Trade— Manager- 

Power to borrow— Necessity . 

Where a joint Hindu family carries on a 
business or profession and maintains itself by 
means of it the manager has an implied author¬ 
ity to oontraot debts for its purposes. The 
oreditor is not bound to inquire into the finan- 
oes of the business as long as the debts are 
required for the business. The power to oontraot 
debts is inoidental to the oarrying on of the 
business from whioh the family derives its means 
of subsistence and support and the whole 
family property will be liable for the debts. 

(Kanliaiya Lai, A.J.O.) Baba Din v. Hans- 
BAJ. 2 O.L.J. 83 = 27 1.0 887 = 18 0.0. 84. 

- Joint family—Trade — Liability of 

other members. 

The manager of a joint family has an implied 
authority to do whatever is best for all oonoern- 
ed and the teBt in eaoh oaso is to see whether 
it was a transaction into whioh a prudent 
owner would enter in order to benefit the estate. 
The manager of a joint Hindu family may 
embark in money lending business in the 
ordinary oourBe ot management and for that 
purpose sell a property whioh brings no inoome 
to the family. But the shebait of an idol may 
not do so, for it is not in the ordinary oourse 
of management of the debutter property, and 
must therefore, amount to a breaoh of trust. 
89 All. 437 ; 40 Mad. 709 ; 43 Oal. 797, Ref. 
[Das and Adami, JJ.) Bheothal Bingh v. 
ABJUN DAS. 1 P.L.T. 136-80 I O. 879 = 

1920 Pat. 185. 

■ ■ - Joint family — Trade — Assets, 

Joint family property is not part of the assets 
of the joint family firm. 8 L, B. R. 112. 
(Ormond, J.) O. A. M. K. Ghetty Firm v. 
K, P. Ghetty Firm. 311 0. 271 = 

8 L B.R. 112. 

- Joint family—-Trade — Liability of 

coparceners. 

In oase of a joint Hindu family firm, rights 
of oo-paroenerB cannot be dealt with exclusively 
with referenoe to the Gontraot Aot. 5 All. 38, 
Foil. [Pratt, J.O. and Hayward. A.J O ) 
TAPOO Mad v. MENGU UAL. 10 1.0. 978- 

4 8.L R. 260, 

Joint family builneil, 

See Contract act, 8s. 289—261. 
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HINDU LAW— Limited ovner. 

Legal Necessity. 

8ee Hindu Law. 

(1) alienation. 

(2) Debts. 

(3) Joint Family, 

Legitimacy. 

See Hindu Law-Succession—Illegiti¬ 
mate bon. 

- Legitimacy— Connection betioeen man 

and woman , nature of—Burden of proof, 

Where the oonneotion between a man and a 
woman is permanent, it is presumed to be not 
adulterous, and the burden of proving that the 
oonneotion is adulterous and involves oriminal 
ofienoe lies on him who raises the oontention. 
ISadasiva Aiyar and Napier, JJ.) PALANI 
AMMAL V. KUPPU8WAMI GOUNDAN. 

62 1 0. 769=13 L.W. 311. 

Limited owner, 

- Limited owner—Compromise—Ante¬ 
cedent title, recognition of—Compromise not an 
alienation. 

A compromise of disputed olaim to property 
arrived at with a limited owner is not an 
alienation by her. The compromise reoogniees 
and gives efieot to the antecedent title of the 
parties and is binding on them. (Ameer Ali.) 
KHUNNI LAL V. GOBIND KRISHNA NABAIN. 

33 All. 386 = 38 I A. 67 = 15 0 W.N. 848 = 

8 A.L J 892 = 13 G.L J 578 = 
13 Bom. L R. 427 = 10 M L T. 28 = 
(1911) 1 M.W.N 432 = 10 1.0.477 = 

21 M L J. 648 (P.G.), 

(On Appeal from 29 All. 487j, 

- Limited owner— Compromise—Effect 

on reversioner. 

Where a Hindu lady in possession ot her 
father’s estate as limited owner oompromises a 
■nit instituted by the next reversioner without 
raising any defenoe and even before a guardian 
ad-litem of her minor son was appointed, and 
as a result of that compromise gives away half 
of the estate absolutely to the plff., in the suit, 
the compromise oan in no sense be said to be a 
settlement of a bona fide family suit and it is 
not binding on the ultimate reversioner, 
(Ryves and Ookul Prasad, JJ.) Narain 
Binoh v. Rajkumar Singh. 

20 A.L.J. 231=44 A. 428 —LR. 8 A. 229 = 

1922 All. 217. 

- Limited owner—Execution of decree- 

invalid surrender. 

Where a surrender by a limited owner in 
favour of the reversioner is found fiotitious or 
ineffectual, her life interest could be sold in 
execution of a deoree against her. [Ookul 
Prasad and Stuart, JJ.) Bhup BINGH v, 
JHAMMAN BINGH. 4 U.P.L.R (All.) 21 = 

1922 All. 169 

- Limited owner — Woman's estate— 

Power to bind the estate- 

Where a Hindu widow or other female 
limited owner borrows money for the purpose 
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of the estate on a simple bond and subsequently 
executes a mortgage, giving the security of 
estate, for the payment of the debt, it is within 
her power to bind the estate in this way. 

(Tudball and Sulaiman, JJ.) BHUP BlNGH v. 
JHAMMAN. 64 I 0. 630 = 19 A.L J. 881. 

- Limited owner—Powers of—Lease of 

land. 

A Hindu female limited owner oannot give 
permission to plant groves on a pieoe of land 
without fixing the rent so as to make it biodiog 
on the reversioners. (Rafique, J ) JUGAL 
KISHORE V. GOMTI KUAR. 23 I.C. 280. 

- Limited owner—Nature of esla'e 

Daughter dying after decree—Right to execute • 

There is no distinction between a daughter 
in possession of her father’s estate and widow 
in possession of her husband's estate ; where a 
daughter obtains a decree for possession of her 
father’s estate and dies before execution the 
next heir of her father oan execute it. (Rich 
ards, C.J. and Danerji, J.) MAHADEO 
BlNGH v. 8HEO Karan Bingh. 

33 All. 481 = 21 I C 464 = 11 A,L J. 796. 

.-- Limited owner—Decree against. 

Whether a deoree againstl imited owner binds 
the estate or not, depends on the frame of the 
suit, the judgment and the deoree. ( Mookerjee 
and Newbould, JJ.) Punit Nabayan Singh v. 
raj kunabi Godavari Koebi. 32 1 0. 880 = 

22 0 L J. 400. 

- Limited owner— Compromise—Aliena¬ 
tion — Widow—Necessity—Perpetual lease. 

In suite to set aside alienation for want cf 
legal necessity the test is, whether the purpose 
for whioh the alienation was made was proper 
or legitimate. The propriety of the transaction 
depends os the oiroumstances of eaoh case and 
neoessity is only one of the tests of proprie y. 
The validity of a lease by way of family seg¬ 
ment is not afleoted by the oiroumstances that 
the grantor of the lease was a limited owner in 
possession with qualified powers of alienation. 
(Jenkins, O.J., Mookerji and Holmwood, JJ.) 
UPENDBA Nath Bose u. bindeshri Pra- 
WAD . 20 G.W.N. 210 = 32 I.O. 468 = 

22 OL.J.4B2. 

- Limited oiuner — Waste—Relinquish¬ 
ment. 

A relinquishment by daughters of their rights 
of inheritance to their father’s estate does not 
amount to waste of the original estate to justify 
the Court in considering whether the estate 
should be taken out of their hands. A Hindu 
lady has an absolute right to alienate the 
estate for her life to an outsider. That will not 
entitle the reversioner to oome in and plead 
waste and insist on the estate being brought 
into possession by the Court. ( Chilly and 
Walmsley. JJ.) 8ARABJIT PBATAB BAHADUR 
V. BHAGWAT KOEBI. 30 1 G. 878. 

- Limited owner—Decree against- 

Execution against whole estate—Necessity 
Proof of. 


HINDU LAW—Limited owner. 

In execution of a personal deoree against a 
Hindu woman with a limited interest in the 
estate obtained upon allegations that the debt 
was incurred for legal necessities, the deoree* 
holder in order to make the estate liable is 
entitled to adduoe evidenoe to prove the 
necessities for whioh the debt was oontraoted. 
(Sharfuddin and Coxe, JJ.) GAJADHAR 
PERSHAD SAHU V. BlNDU BASHaNI PER* 
SHAD. 29 I.O. 181. 

- Limited owner—Gift—What passes. 

A limited owner such as a widow or daughter 
oannot by any aot of gift confer greater rights 
than she herself possesses. (Kensington and 
Rattigan, JJ.) KlSHUN DEVI n. 8HIB BABAN, 
77 P R. 1914 = 23 I.O. 697 = 217 P.L.R. 1918. 

- Limited owner—Mother inheriting to 

son-Surrender to her grandsons on latter 
undertaking to discharge debts —Two distinct 
partial surrenders—Validity. 

Where a mother inheriting to her son trans¬ 
ferred in 1870 a portion of the estate to her two 
daughters and in 1890 transferred the other 
portion to her daughter's sons on the latter 
undertaking to discharge her debts, held, that as 
the mother bad parted with the whole of the 
interest, the surrender, beiDg bona fide one and 
not a devise to partition the estate, is good 
though it wa« effected by two distinct aotB. 
Queere .—Whether the alienations made by a 
widow for purposes not binding on the estate 
are afleoted by the surrender. (Wallis. C.J. ana 
Oldfield, j.) VENKATA RAJAGOPALA BURYA 
RAO t). VENKATA SURYANARAYANA. 

14 L.W. 29 = 41 M L J 208 = 6* 

(1921) M.W.N. 431. 

- Limited owner— Partition—Daughters 

— Rights of survivorship if extinguished. 

Where daughters succeeding to tbe father’s 
estate, partition tbe properties among them¬ 
selves they must be deemed to have given up 
their right to euooeed by survivorship to the 
estate of tbe sister who may die subsequently. 
(Sadasiva Iyer and Napier, 3J.) 

AMMAL V BALU AMMAL. 16 ML.TJ 392 = 
(1918) M.W N. 26 = 26 I.O. 483 = 28 M L.J. 685 

Limited owner—Partition—Effect. 


Partition between limited owners consisting 
of mutual relinquishment of their respective life 
interests in portions of the estate is valid to 
prevent the survivor from olaiming the pro¬ 
perties relinquiehed. 23 M.L J. 385 —22Maa. 
522, Pol. Suoh relinquishment is not bad under 
8. 5. of the T. P. Act. (8adasiva her ana 
Spencer, JJ.) Subbammal ». Krishna iyeb. 

22 I,G. 399 = 26 M L J. 479. 

Limited owner—Acquisition — Pres¬ 


cription — Woman’s estate 

When a Hindu woman’s possession is adverse, 
the question of her animus possidendi must be 
either in her own right or as heir to some one 
else. The latter is the ordinary presumption. 
The stridhan heirs must specially show that 
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she acquired the title by prescription and there¬ 
fore it mast desoend to them. ( Sundara Iyer, J,) 
Inre, PrattipatiSesayya. 11 M.L.T. 261 = 

19 1.0. 409 = (1912; M.W.N. 819. 

- Limited owner — Nature of estate — 

Woman’s estate —Creation of, by agreement. 

A woman’s estate can be created in favour of 
a female quite as muoh by contract of parties 
or by grant as by inheritance. It is oompoteot 
in an undivided Hindu family for a coparoener 
to grant to a deoeased brother’s widow the 
share of her husband whioh the latter would 
have obtained on partition. Such an estate 
would be held a3 an ordinary widow’s estate oy 
the grantee. (Btnson and Sundara Iyer, JJ.) 
MEDA Venk a mm a V. Mitta Chelamiah. 

36 Mad. 434 = 12 M.L.T. 293 = 

15 I.O. 17 = 23 M.L.J. 108. 

-- —Limited owner—Debts — Extent of 

liability—Decree against—Compromise decree 
—Sow far binds the reversioners, 

A limited owner is not entitled to inour debts 
for an objeot whioh may be benefioial but 
whioh are in its character risky. 8he cannot 
therefore foroe a transaction on the reversioners 
at the risk of the estate itself being sold for 
discharge of the debt. A deoree compromised 
by a limited owner is binding on the rever¬ 
sioners to the same extent to which a conlraot 
of oompromise by him would be binding on 
them. ( Benson and Sundara Iyer, JJ.) BHO- 
ARAJA V. ADAPALLl 8ESHAYYA. 

89 Mad. 930 = 12 I.G. 123 = 

10 M.L.T. 179. 

—-Limited owner — Acquisition — Pre¬ 

scription-Limited right. 

The possession of a female member of a 
Hindu family not entitled to take possession as 
heir is. not necessarily the possession cf a 
-qualified owner but might cooler an absolute 
title. ( Sankaran Nair and Ayltng, JJ.) 
kuppuswamy v. Srinivasa Iyengar. 

9 M.L.T. 449 = 10 I.O. 63 = 
(1911) 1 M W N. 814. 


HINDU LAW—Maintenance. 

herited so as to defeat the right of survivorship. 
(S Canyon, A.J.C.) Balu Bai v. Tanc Bai. 

24 I.G. 808 = 10 N L R. 81. 

— Limited owner —Lease by —Termina¬ 
tion of. 

There are more ways than one by whioh a 
tenanoy may determine. The limited owner 
has no power to grant a tenanoy beyond his 
own life as against the reversioner and onoe 
the reversioner elects to treat the interest grant¬ 
ed to the tenant as an interest extending only 
for the life time of the grantor, then in suoh 
a oase it terminates upon the death of the 
grantor and there is therefore nothing more to 
be done to terminate the tenanoy. The defend¬ 
ant becomes a trespasssr if he refuses to 
turn out and the reversioner isentitledto briog 
a suit in ejeotment without giving any notice 
whatever. (Dawson Miller, C.J and Mullick, 
J.) RaGHUBIR SINGH V. JETHU MAHTON. 

2 P. 171 = 1922 Pat. 353 = 
4 P.L.T. 399 = 1923 P. 130. 

- Limited owner — Life-tenant — Alien- 

nation by—Mortgage. 

A mortgagee from a life-tenant must prove 
beyond doubt that there existed necessity foe 
the loan, and that it was ot suoh a nature that 
unless the mortgage was executed grave injury 
would have resulted to the property. A mere 
mention of the existenoe of necessity is not 
oonolusive. (Las and Bucknill, JJ). BRIJKl- 
SHORE NARAYAN V- HARBANS NARAYAN. 

62 1.0. 611 = 2 P.L.T. 728. 

- Limited owner—Powers of—Conduct 

of business. 

A limited owner oan alienate property foe 
discharging debts ioourred for business forming 
part ot the estate inherited by her. (Shar/uddin 
and Mullick, JJ.) Jagarnath Prasad v. 
jaikshun Prasad. 3 P.L W. 164 = 

84 I.C. 379 = 1 P.L J. 16. 

Mahant. 

See Hindu Law—Religious Endow¬ 
ment. 


——Limited owner —Acquisition—Female 
entitled to maintenance only—Possession long — 
Mutation in her nams—Adverse possession — 
Daughter, right of, to inherit. 

Where a Hindu female though entitled to 
maintenance only was in possession of a share 
ot property for a long time of forty years, 
mutation also beiog in her name and there 
beiDg nothing to show that she held the property 
in lieu of maintenance it was held that she 
acquired title to it by adverse possession and 
after her, her daughter would inherit it. 

(Macnair, A.J.O.) Kasturi t>. Lote Major. 

95 1 0. 992 = 16 N.L.R. 221. 


- Limited owner—Survivorship—Joint 

limited owner—Alienation—Agreement. 

Joint limited owners may by agreement 
between themselves alienate the property in- 


Mahant. 

See Hindu Law 

(1) religious Office. 

(2) religious and Charitable 

Endowments. 

Maintenance. 

ARREARS. 

Charge. 

CONCUBINE, 

CO-PARCENER. 

Daughter. 

DAUGHTER IN LAW. 

Disqualified heir. 

ILLEGITIMATE BON. 

Impartible estate. 

Mother. 

Provision for. 

Hate of. 
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HINDU LAW— Maintenance arrears. 

Right to. 

SISTER. 

Suit. 

Widow. 

Wife. 


Maintenance—Arrears. 

- Maintenance — Ai rears—Discretion — 

Demand. 

The Courts, in dealing with claims for arrears 
of maintenance, possess a very large discretion 
to grant or to withold those arrears with 
epeoial reference to the urgent need and neces¬ 
sities of the widow. A3 aeon as the widow 
satisfied the Court that 3be was in want at the 
time at wbiob she wa3 entitled to maintenanoa 
provided that the time is within the period of 
limitation, the Court might in any given case 
award her, arreare to that extent and that 
would be quite independent of any demand on 
her part. In other words, while a demand is 
allowed to be prima facie evidence of need on 
the widow’s part.it is not in a demand that the 
right to obtain for arrears of maintenanoa is 
rooted, Nor indeed is any demand necessary. 
( Beaman and Beaton, JJ.) Karbasappa u. 
KaldaVA. 43 Bora 85 = 47 I.C. 623 = 

20 Bom. L.R 823 


- Maintenance — Arrears — Claim for 

amount how determined, 

The right of Hindu widow to maintenance is 
one accruing from time to time according to 
her wante and exigencies. A widow's olaim 
for maintenance should be regulated with refer¬ 
ence inter alia to the amount of Btridhanam 
property whioh she has got. In awarding 
arrears of maintenance the wants and exigencies 
of the widow in the particular oase should be 
considered in fixing the amount. 16 Bom, 236, 
Diet.; 3 Bom. 416, Foil. 2 Bom. 673 : 29 I.C. 
657, Rel. on. (Scott, 0.3. and Russel, J.) 
RANGU BOI V. 8INHAJI RAMACHANDRA 
KULKARNI. 36 Bom. 383= 14 I.C. 821 = 

11 Bom. L R. 267. 


Maintenance—Arrears—Right to, 


A Hindu widow in order to establish her 
right to arrears of maintenance need not prove 
demand and refusal. (Beaman and Hayward, 
JJ.) PARVATHI BAI BHAGIRATH V. CHATRU 
LlMBAYl. 36 Bom. 131 = 12 I 0. 708 = 

13 Bom. L.R 1023. 


-- Maintenance — Arrears — Delay in 

swing— Demand, 

A Hindu widow oan olaim arrears of main¬ 
tenance at a reasonable rate, regard being had 
to the status of her deceased husband and to 
the value of the property left by him and a 
demand for suoh arrears and refusal to pay 
need not be proved to sustain a suit. (Rattigan, 
C.J. and Abdul Raoot, J.) MU8SAMMAT 
BflOLI BAI V MUSSAMMAT QBIMNI BAI. 

147 P.R. 1919 = 33 1.0. 2 = 33 P.W.R. 1920. 

- Maintenance — Arreare — Widow's 

tight to. 


HINDU LAW— Maintenance — Charge, 

A widow is entitled to olaim arrears of 
maintenance, The maintenance awarded need 
not be a charge on the whole family property r 
and a personal deoree should not ordinarily be 
passed against the defendants. (Sankaran 
Nair and Spencer, JJ.) ManICKA Mudaliar 
V, SOUBAGIA AMMAL. 23 1.0. 897 = 

27 M L J. 291. 

- Maintenance — Arrears — Right of 

xoidow. 

Neither wrongful withholding nor demand is 
neoesaary for a widow to olaim arrears. Arrears 
will be refused only where tho persons liable 
had justifiable ground for inferring that the 
claim had been abandoned and had in oonse- 
quenoe not set aside, any portion of the inoome 
to meet the claim. 24 Mad. 197, Foil. 
(Wallis, J ) PUSHPAVALI THAYARAMMAL V. 
RaGHAVIAH CBETTY. 23 I.C. 413 = 

18 M.L.T. 9B. 

- Maintenance — Arrears — Waiver of 

right to arrears of maintenance. 

Waiver of right to arrears of maintenaooe 
oannot be inferred from separate residences. 
There must be justifiable grounds for the deft's 
belief that the plff. had abandoned her right to 
have maintenance and the deft, must in oon- 
sequenoe have not set aside aDy portion of the 
income to meet euoh olaim, Removal of the 
widow from the husband’s home by her rela¬ 
tions is not by itself sufficient to establish 
waiver. ( Benson and Sundara Aiyar, JJ.) 
Rangathai v. Nelli Munuswami. C- 
(1911) 1 M.W.N 322 = 9 M L.T. 461 = 
10 1.0. 110 = 21 M.L.J 708, 

- Maintenance — Arrears — Right to — 

Demand unnecessary —Waiver of right—Bur- 
den of proof. 

To entitle a widow to arrears of maintenance 
no demand is neoessary. Where deft, pleads 
waiver of a widow’s right to arrears of main¬ 
tenance he must show that the plff. agreed to 
waive her right or led the debtor to believe as § 
reasonable man that she would not olaim 
arrears. 24 Mad 147, Ref. (Benson and Sundara 
Aiyar, JJ.) 8UBRAMANIA A IYER V. MUTHAM* 
MAL. 21 M.L.J. 482 = 11911) 1 M.W.N. 200= 

9 I.C. 614 = 9 M L.T. 816, 

Maintenance—Charge. 

- Maintenance—Charge — Coparceners 

widows in possession—Suit by surviving mem¬ 
ber without offer of maintenance —Mesne profits 
disallowance of—Fixing of maintenance by 
Court—Charge on properties decreed. 

Under the family oustom of the Dbarbanga 
Raj, babuaoa (maintenance) grants made by 
the Raja do not desoend to female heirs of the 
descendants of the grantee. Where suoh a 
grantee died leaving two sons who divided the 
properties granted and subsequently one of the 
sons died leaving his own widow, whereupon 
the other son olaimed the properties of the 
deceased to the exclusion of the widow. Held, 
that the properties granted vested in the sur»- 
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HINDU LAW—Maintenance—Oharge. 

viving sod, the widow berng excluded under 
tbe family oustom and he was entitled to 
recover possession. The widow was however 
entitled to suitable maintenanoe and the plff. 
not having made an ofler of a substantial 
maintenanoe to the widow, was not entitled to 
the mesne profits for the period she was in 
possession. The Privy Counoil fired the 
amount of maintenanoe and oharged it on the 
properties decreed to plaintiff. ( John Edge.) 
Ekradeshwab Singh v Ganeshwabi 
Bahuasin. 42 Oal. 882 = 11 I.A. 273 = 

18CW.N 1249 = 27 M L J. 373 = 
16 ML T 382 = 1 L W 863 = 
(1914) M.W N. 807 = 12 A L J. 1217 = 
21 G.L J. 9 = 17 Bom L R 18 = 

25 10. 417 (P C.). 

[Oq Appeal from 3 1.0. 207] 

- Maintenance — Charge — Widow's right 

— Decree—Arrangement—Liability of heirs. 

A olaim for maintenanoe by a female member 
of a joint family is a personal olaim against 
members of the family. It can odIj be made 
a oharge on the family property by an order of 
the Court or by a properly exeouted dooument. 
A transferee of joint property from the properly 
authorised member of a joint family takes that 
property free of any claims to maintenance by 
family. When a pereon who is personally 
bound as heir to maintain a widow is allowed 
by the Court to recover property from the 
widow he must in equity secure the widow’s 
right to maintenanoe. 18 Bom. 452, Rel. 
[Macleod, J.O.) Parv^ti Devanna v. Brini- 
TA8. 55 I.C. 531 = 22 Bom. L.R. 110. 

- Maintenance—Charge—Widow —Alie¬ 
nation by husband lor his maintenance during 
illness. 

The right of a Hindu widow to maintenanoe 
by her husband in his lifetime or to a oharge 
upon bis property depends on his power of 
alienation for a family necessity. A gift by a 
deceased Hindu of his property to another who 
has been maintaining and nursing him, in 
consideration of past and future servioes is an 
alienation for family necessity and hie widow 
cannot olaim to oharge that property for her 
maintenanoe. ( Sanderson , C.J. and New- 
bould. J.) Kanta Mohini Dasi v Nand- 

, CHORA BOH A. 85 I.C. 668. 

- Maintenance-*-Charge on husband's 

estate—Dona fide purchaser lor value. 

The right of a Hindu widow to a charge on 
her husband’s estate in respect of her mainten¬ 
anoe may be lost by a transfer made for legal 
necessity or for a purpose binding upon the 
family. In that oaae tbe question of Dotioe to 
the purohaser is immaterial. Even a transferee 
who takes with a notioe of the olaim would 
hold it free from it. Where the property is 
limited the transferee is bound to enquire 
whether there is any olaim for maintenanoe or 
reaidenoe, and his failure to do so would be 


HINDU LAW —Maintenance—Charge. 

notioe of the olaim. 2 B. 494, Rel- (Abdul 
Raoof and Martineau, J J.) Bhagat Ram v . 
Mt. Sahib Devi. 3 Lah. 55 = 

21P W.R 1922=1922 Lah. 278. 

- Maintenance—Charge— Widow's r ght 

— Bona fide purchaser for value. 

The right of a Hindu widow to maintenance 
is not a charge upon the estate of her deceased 
husband UDlesB and until it is fixed and oharg¬ 
ed upon the estate by a deoree or by agreement. 
If suoh estate has been alienated and is in tbe 
hands of a bona fide transferee, the widow can¬ 
not follow tbe property even though the trans¬ 
feree had notioe of the widow’s olaim for main¬ 
tenance. 4 All. 296 : 22 All. 336; 24 All. 160, 
Poll. (Scotl-Smith, J.) DAULAT RAM v. 

Champa. 2 U.P L.R (Lah.) 50 = 

65 I.C. 28 = 32 P W R 1920. 

- Maintenance— Charge—Simple money 

decree against husband's estate—Priority. 

Generally, in tbe administration of a 
Hindn’6 estate binding debts would take prece¬ 
dence over mere olaims for maintenanoe or 
residence on tbe part of the female members of 
the family, but if by the time a debt is sought 
to be recovered from a family property a olaim 
for maintenanoe has by deoree of Court been 
made a oharge on that property, the charge 
will take precedence over tbe debt. 27 Mad. 46 ; 
22 Mad. 305 ; 25 I C. 759 ; 4 All. 296 and 6 
All. 367, Ref. (Oldfi-ld and Seshagiri Aiyar, 
JJ). SOMASUNDARAM CHETTY V. UNNA- 
MaLai AMMAL. 43 Mad. 800 = 

28 M L T 317 = 39 M L J. 179 = 
(1920, M.W N. 453 = 59 I C 3PG = 

12 L W 163, 

- Maintenance — Charge — Decree — 

Charging specified items of family property. 

A widow has no oharge on the whole or any 
specified item of the property till the deoree 
deolares it. Where however a deoree makes it 
a oharge on the joint family property and oon- 
fines the oharge to certain items of suoh pro¬ 
perty sheoan realise the arrears of maintenance 
due to her by attachment and the sale of tho 
properties so oharged in execution of the 
deoree. (Abdur Rahim and Kumaraswami 
Saslri. JJ > 80WBAGIA AMMAL v. ManIOKA 
MUDALIAR. 83 M L J. 601 = 

(1917) M W.N. 782 = 22 M.L.T 886 = 

42 I C. 975 = 6 L.W. 701. 

- Maintenance — Charge — Widow — 

Charge on property. 

A Hindu widow oan get her husband’s estate 
oharged with her maintenanoe, but she must 
make an assertion of her right. This right oan 
be exeroised against persons other than tho 
husband or son, if they are possessed of family 
property in whiob her husband has a share. 12 
W. R. (O O.) 36 ; 17 W.R. 433, Note ; l All. 
262 ; 28 All. 665 ; 27 Cal. 194 *, 4 All. 296 ; 
All. 867 ; 2 Bom. 494 ; 10 Cal. 1035 ; 12 Bom. 
H.O.R- 69 at 71 ; 2 Agra Rep. 42 ; 4 B H C.R. 
(A.O.J.) 73 ; 9 B.H.O.R. 116. Poll. In a suit 
by a Hindu widow for a declaration that she 
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baa a charge for maintenance on oertain pro¬ 
perty, the co-widow ia not a neoeaaary party. 
A purchaser joining in the effort of defeating 
the maintenance right of a widow is, under 
certain circumstances, himself liable to the 
charge. 3 Cal 199. (P.C.), Ref. to. (Tyabji and 
Spencer, JJ. ) KRISHNA PATTER u. 

BINNAPONNU. 23 I.C. 759 = 16 M L.T. 551. 

- Maintenance — Charge — Decree in 

terms of award—Award creating charge — Exe¬ 
cution personally against judgment-debtor. 

Where a maintenance decree was passed in 
terms of an award which created a charge upon 
immoveable property lor the payment of main¬ 
tenance the decree con be executed personally 
against the judgment-debtors without seeking 
to bring the property charged to sale. (Mulick 
and Thornhill, J J.) MaHamayya Prasad 
8INHA V, SAKHDAI KOER. 46 I.C. 169. 

Maintenance —Concubine. 

- Maintenance — Concubine—Right to 

avarttdha Stree— Continuous keeping. 

A continuously kept concubine of a deceased 
Hindu is entitled to claim maintenance from 
his estate, even though she had, prior to her 
oohabitation with the deoeased, been living 
with another and had several children. 10 B. 
HC.R. 381 ; 12 Bern. HC.R. 229 : 12 B. 26 ; 
26 B. 163 Ref. (Shah, A.C.J. and Crump, J.) 
Bai Mcnghibai V bai Nagubai. 

47 Bom. 403 = 24 Bom. L R. 1009 = 

1923 Bora. 130. 

- Maintenance — Concubine — Brahmin 

woman marrying sudra. 

A Brahmin woman marrying a sudra is not 
entitled to maintenance as dast or kept mistress 
of her husband unless her oonneotion with him 
hae been continuous. 1 Bom. 97 ; 26 Bom. 
168. Rel. A oontraot to pay maintence to such 
wife ie unlawful and opposed to public policy 
and thus cannot be enforced, according to 
Hindu Law. ( Chandavarkar and Batchelor, 
j j.) bai Cashi v. Jamnadas Mansukb. 

16 I.C. 133=14 Bora. L R. 547, 

■- Maintenance— Concubine. 

A permanently kept conbubine is entitled to 
maintenance from the family property of the 
person keeping her after the death of her 
paramour. 20 M-L.J. 350 ; 10 B.H.C.R. 381 ; 
12 B.H.C.R. 219 ; 12 Bom. 26 ; 26 Bom 163 ; 
23 Mad. 282, Poll. tAbiur Rahim and Srini¬ 
vasa Aiyangar, J J.) PaNCHAPAKESA ODAYAN 
v. KANAKA AMMAL. 6 L W. 408 = 

42 I.C. 344 = 33 M L J. 455. 

- Maintenance—Concubine of deceased 

co-parcener. 

The ooncubine of a deceased oc-parcener has 
no right of residence in the family house though 
she may have a right to be maintained out of 
assets of the deoeased oo-paroener. 26 B. 163; 
12 B.H.C.R. 229, Ref. (Batten, J.C.) LALA 
Behari LAD v. Mt. ACHRAJ kunwar. 

68 I C. 394 (1). 


HINDU LAW—Maintenance-Daughter-In' 
law. 

- Maintenance—Concubine — Rights of 

—Agreement by u'idow— Consideration, 

Under the Hindu Law a conoubine who had 
lived up to the time of his death with a Hindu 
is entitled to maintenance from his estate in 
the bands of his widow. This right bowever - 
does not extend to tbe case of an adulterous 
connection 10 Bom. H.O.R 381; 26 Bom. 163, 
referred. If the widow agrees to maintain a 
woman whose connection with her husband 
was beiDg adulterous, it is a promise unsuppor¬ 
ted by consideration. \Daniels, A.J.C.) MUS- 
sammat Chandra Kunwar v. Mussammat 
RUKMIN. 9 O.L.J. 60 = (1922) Oudh 37. 

Maintenance—Co parcener. 

- Maintenance — Co-parcener — Joint 

family—Rights of mr tubers to—Limit of. 

In a Mitakshara Hindu family junior mem¬ 
bers down to the third generation from the 
head of the family have a co-paroenary right 
by birth in the ancestral property and this co¬ 
parcenary right carries with it the inoboate 
right to raise an action of partition and until 
partition a right to maintenance. The right to 
maiDteaance begins when co-parcenary begins 
and ends where co-parcenary oaases. (Lord 
Dunedr.) Gangadhar Ram Rao v. Ra.ta 
Of PITHAPUR. 41 Mad. 778 = 

39 M L.J. 392 = 24 M L.T. 276 = 
16 A L.J 833 = 28 C L J. 428 = 

3 Pat. L W. 227 = 20 Bora. L R. 1056 = 
23 C.W N. 173= (1918) M.W.N. 922 = 
47 I C. 384 = 45 I.A. 148 (P C ) = 
[On Appeal from 39 Mad 398 = 
28 M.L J 624 = 29 I.C 356 = 
(1915) M W N £69.] 

Maintenance—Daughter. 

- Maintenance—Daughter—Charge, 

A married but unprovided—for daughter, 
succeeding as heir to her father can oharge her 
father’s property for her maintenance andetae 
is not bound to hand over the property undivi¬ 
ded, after her death. Evidently the rule applies 
if she has been kept out of possession. 23 Bom- 
291, Diss. (Miller and Sadasiva Iyer, JJ.) 
GUDIMITLA VENKATARAZC V BOLLOZG 
KOTTAYA. 23 M L.J. 223 = 12 M L.T. 230 = 

16 I.C. 139 = (1912) M.W.N. 861. 

- Maintenance — Daughter — Grand¬ 
daughter. 

A daughter’s daughter 'in a Mitakshara 
family has not any legal claim for maintenance 
from the estate left by her maternal grand' 
father. (Sharfuddxn and Rce, JJ.) NARAIN 
BATI KUNYTARI V. RAMDHABI SINGH. 

20 C.W.N. 734=1 Pat. L.J- 81 = 

34 I.C. 277 = 8 Pat. L.W. 377, 

Maintenance—Daughter-in-law. 

- Maintenance—Daughter -ia-law--Right 

to get maintenance, from husband’s family — 
extent of. 

A widowed daughter-in-law has no legal right 
to maintenance as against the] self'acquir*^ 
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HINDU LAW—Maintenance — Daughter-in- 
law. 

property ct her father-in-law, if her husband 
died during the lifetime of her father-in-law. 2 
Beng. L. R. (A. 0. J.) 15 ; 37 M. 396 Ref. But 
although the obligation of the father-in-law 
to maintain his widowed daughter.in-law is 
only moral and not legal, when he has no 
anoestral assets in his hands, the position of 
the heir who takes his estate by inheritance is 
different. What was a moral obligation in 
respeot of the father ripens into a legal obliga¬ 
tion when the estate passes into the hands of 
his heirs. 11 A. 194 ; 29 0. 557. Ref. The 
plaintiff is not entitled to evade liability merely 
beoause he reoeivod the estate of his father not 
by inheritance but by way of gift during bis 
lifetime. (Mocker jee and Cholzner , JJ.) GOPAL 
Chandra PAIi V. Kadambini DASI. 

73 I c. 239. 

Maintenance — Daughter-in-law — 


Right, if enforceable against devisee 

Upon the death of a son, the father has no 
legal obligation to maintain his daughter-in- 
law exeoept under certain oiroumstanoes. His 
obligation has been held to be a merely moral 
or an imperfect obligation whioh, however, 
ripens into a legal obligation on tbe part of the 
heir who gets his estate after his death. The 
daughter-in-law oan legally enforoe her right 
to maintenance as against the heir in posses¬ 
sion of the estate of tbe father-in-law. Qucere . 
Whether euoh right to maintenance can be 
enforoed aB against tbe devisee in possession of 
the estate of tbe father-in-law. 26 Bom. 263 ! 
22 Mad. 305, Ref. 1 N. R. Chatterjee and 
Beachcroft, JJ.) indubala Dasi v. pancbu- 
Mani Dasi. 19 OW.N. 1169 = 28 I.c. 878 = 

21 CL.J.292. 


Maintenance—Daughter-in-law, 


The plff. sued her father-in-law for main¬ 
tenance for herself and her minor eon. Deft* 
and his deceased son (Plfl's. late husband) were 
oo-paroeners in the family ; there had been 
considerable anoestral property in the hands of 
deft., and the deoeased, would have been entit¬ 
led until partition to live with the deft., and 
enjoy the family inoome with him. Held, 
that under these oiroumstanoes the plff. was 
entitled to maintenance. [Johnstone and 
Raltiaan, JJ.) BUDHaN v. Radha KlSHEN. 
108 P R. 1915 = 32 1.0. 33 = 188 P W.R.191B. 

— Maintenance— Daughter-in- law—Joint 


family . 

A widowed daughter-in-law is entitled to be 
maintained by tbe father-in-law out of the 
joint property of her husband and the father-in- 
law. (Oouffs Trotter and Srinivasa Iyengar , 
JJ.) thaylambal v. Krishna p atteb. 

32 I.O. 990. 

Maintenance— Daughter-in-law. 


HINDU LAW — Maintenance— Iropartibl 
Estate. 

law as ancestral property. [Sankaran Nair 
and Spencer. JJ.) Manieka Mudaliar v. 

BODBAGIa AMMAL. 2 ?A 

27 M.L.J. 291. 

Maintenance-Daughter in law. 


A daughter-in-law, though not entitled to 
olaim maintenance out ol tho Boll-acquired pro- 
party ol her father-in-law, ia entitled to olaim it 
alter the property descends to her brothec-in- 


A person having no ancestral assets is not 
legally bound to maintain bis widowed 
daughter-in-law. 22 Mad. 305, Ref. Where 
maintenance is olaimed against a person not 
on tbe ground of his having gotproperty burden- 
ed with maintenance the Court has to decide 
according to justice, equity and goed conscience, 
(Benson and Sundara Iyer, J J *) MEENAKSHI 
AMMAL o. P. Rama Iyer. 37 Mad. 396 = 
(1913) M W N. 40 = 13 M.L.T. 97 = 
18 1 . 0 . 34 = 24 M L J. 105, 

Maintenance-Disqualified heir. 

—Maintenance — Disqualified heir — 


Rights of issue. 

Disqualified persons (e.g ,) the idiot, the 
blind from birth, the madman, eto. are 
debarred from rights of oo-paroenary but are 
entitled to maintenance. The disqualification 
is a personal one preventing enjoyment ana 
does not sfieot their right by birth. Children 
of suoh disqualified persona, being within the 
allowed degrees and not themselves stigmat- 
ised with personal defects, get by their birth 
the full status of oo-parceneie. ( Lord Dunedin.) 
GANGADHABA RaMRAO V. raja OF utta- 
p UB 41 Mad. 778 = 43 I A. 148 = 

33 M.L J. 392 = 24 M L T 276 = 
16 A L J. 833 = 28 0 L J. 428 = 
9 Pat. L.W. 267 = 20 Bom L R. 1088 = 
23 G.W.N. 178 = (1918 M W N. 922 = 

47 1.0. 334 (P.0.» 

[On Appeal from 39 Mad. 396 = 
28 M.L.J. 624 = 20 I 0. 886 = 
(1915) M.W.N, 369 ] 

Maintenance — Disqualified heir— 


Right of patricide—Wife 

A patricide alter serving his term of punish¬ 
ment is entitled to be maintained out of his 
father’s estate and his wifo if chaste and his 
son born after the murder ol his father are also 
entitled to maintenance. (Imam, J ) NILA* 
MADBAB MITRA V. JOTINDBANATH M1TRA. 

18 I.C. 764 = 17 O.W.N. 341. 

Maintenance—Illegitimate son. 
- Maintenance—Illegitimate son. 

Maintenance is not a reourriDg right. Custom 
to be legally binding must be ancient certain 
and constant. Illegitimate ohildren of Maho- 
medan oonoubine of Hindu father are n t 
entitled to maintenance under Hindu Law. 
There is no right to maintenance from legiti¬ 
mate sons. {Chivis and Le Rossignol, JJ.) 
CBABAN.IT BINGH *“*■**. m 

Maintenance—Impartible Estate. 

S ee Hindu law—Impartible estate^ 

MAINTENANCE. 
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Maintenance —Mother. 

- Maintenance — Mother —8 tepmother. 

When there has been partition between the 
son and the step-son, both under Mitaksbara 
and Dayabaga Laws the step-son is not bound 
to contribute for the maintenance of the step¬ 
mother. Aliter if both are joint, (Rattigan 
and Beadon % JJ.) Bishen Dass v. Munsa 

Devi. eo p.l.r. 1914 = 23 1 c. 836 = 

47 P R 1914. 

- ——Maintenance —Mother — Step-sons. 

CJnder the Mitakshara Law the right to 
maintenance of a mother is enforceable not 
against her son alone, but against the estate 
possessed by her husband and whioh is the 
subject of partition amongst his sons and a 
deoree for maintenance passed both against the 
son and step son is proper. tWillis, O.J. and 
8eshagiri Iyer, J.) Balatritubasunda- 
BAMMA tJ. BURYANABAYANA. 28 1 0. 849 = 

17 M L T. 188. 

- Maintenance—Mother. 

In making provision for maintenance of 
Hindu mother at partition maintenance ought 
to be provided out of the general funds and not 
out of the share of the sons only. (Siwdara 
Iyer and Sadasiva Iyer, JJ.) Bbinivara 
AIYENGAR V. THIBUVENG ADATHAIYENG *R. 

88 Mad. 888 = (1913) M W N 1034 = 
II M.L.T. 807 = (1914i M.W N 283 = 
28 1 0 264 = 28 M L J. 644. 

Maintenance—Provision fop. 

- Maintenance—Provision for—Annuity 

—Grant of. 

A grant of an annuity Santhathi paramparya - 
max does not exclude the right of the grantee’s 
collateral heirs to succeed. It is permissible 
under the Hindu Law to oreate a charge on the 
property for the payment of the aunual main¬ 
tenances. It is oalled a “ Nibandh or Corrody.” 
(Lord Phillimore, J.) Raja Rajeshwab 
Dobai v. Bdndara Pandyasami Thevar. 

42 Mad. 881 = 17 A L J. I93 = i6 M L J 164 = 

23 C.W N. 849 = 29 0 L J 831 = 
28 M.L T 409 = 21 Bora L R 889 = 
(1919) M.W N. 811 =49 1.0 704 = 

10 L W 322 P O.l 
[On Appeal from 27 1 0. 283 = 27 M L J 694]. 

—- Maintenance—Provision for — Inci¬ 

dents of—Darbhanga Raj. 

Babuana and Sohag grants are grants made 
by the Raja of Dharbbanga to younger sons and 
daughters of the Raja. Reverter to the grantor 
on failure of male issue in the male line of the 
grantee and exolusion of widows and daughters 
attaoh to the grant by family oustom. The 
sons of the grantee are entitled to partition of 
the properties granted. (Sir John Edge ) 
EKBADE8HWAB BlNGH V. JANESHWARI 
-BAHUASAIN. 42 Gal 882 = 41 I A 278 = 

18 O.W.N. 1248=27 M L J 9 3 = 

16 M L T 392= 1 L W 863 - 
(1914) M W.N. 807 = 12 A.L J 1217 = 

21 CL J. 9 = 25 I 0 4)7 = 

17 Bora. L R. 18 (P.0.) 
{On Appeal from 8 I.C. 207], 


HINDU LAW—Maintenance —Provision fop. 

-- ■ - Maintenance—Provision tor — Parti¬ 

tion of joint family properties. 

When joint property is partitioned, provision 
may be made for the maintenance of such 
female members of the family as are entitled to 
maintenance from ths estate. [Mooherjee and 
Ch^tzner, JJ ) GOPAL CHANDRA PAL V. 
Kadambini Dasi. 73 10. 235. 

- Maintenance—Provision for — Mali- 

kana — Burden of proof — Assets. 

In a suit for reoovery of a sum of money 
olaimod as Malikana the burden lies upon the 
plfl. m the fi-st instance to prove the amount 
of tne n°t assets of the estate, with reference to 
whiob Milikana is to be oaloulated, The burden 
is dis ibargtd on the production by the plff. of 
a judgmout iu a previous litigation between 
the parlies in which it was determined that the 
net assets amounted approximately to a certain 
sum. The onus than shifts to deft., to esta- 
bli-b that since the date of the deoision in 
question the condition of the property had 
deteriorated and that the assets at the present 
time are smaller tbau at tbe time of the 
previous litigation. [Mooherjee and Teutton, JJ ). 

Bubendra Nath hoy v Giriji Nath Roy, 

18 I C 910 = 19 O.L.J. 688. 

- — Maintenance —Provision for—Grant to 

two widows jointly 

An ekrarnamah of maintenance toe two ladiee 
provided a sum (or them and after their death, 
half of it was to go to a eon of one of them if 
any. Held that after tbe death of one of them 
the other lady was entitled to the whole 
amount by su-vivorship, no suooession certifi¬ 
cate being needed. Even if the bond was 
silent on tbe point of interest tbe Court allowed 
it as damages for detention of money. 
tMookerjee and Cirnduff, JJ.) MATHURA 
Prasad v, Rukmini Koer. 13 I.C. 148 = 

17 0.L J. 87. 

- Maintenance — Provision for — Hus¬ 
band's liability —Future maintenance. 

A provision for the future maintenance of 
bis wife by a husband is not illegal under the 
Hindu Law ISchwabe, O.J., Coutts-Trotter 
and Kumaraswami Sastri, JJ.) MADAM 
PlLLAI V. BaDRAK*LI AMMAL. 

43 Mad. 612=42 M L.J. 410 = 

15 L W. 461 = 30 M.L.T. 274 = 
(1922) M.W.N 343 =1923 Mad. 311 (F.B.) 

- Maintenance — Provision for—Un¬ 
ambiguous language. 

Prima facie, a provision toe maintenance by 
a grant for money allowance io temporary. 
Grants to be construed as permanent provisions 
mast be supported by unambiguous language 
or by a oourse of oonduot that is enjoyment by 
a bramh for a very long time (Sankaran Nair 
and Oldfield, JJ ) Gangadhab RaO BaHA- 
DUB V RAJA OP PlTTAPUR. 

(1916/M.W.N. 309 = 28 M L J. 624- 

29 1 0. 866 = 39 M. 390. 
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HINDU LAW—Maintenance-Provision for. 

■ 'Maintenance —Provision for—Absolute 

grant. 

An absolute alienation o( joint family in 
lieu of maintenance is not illegal. (^Ijyling and 
Tyabji, JJ.) Bundaram AIYAR v. Bubbam- 
MAI,. 29 1.0. 23. 

- Maintenance-Provision for—Grant 

to widow—Nature of estate. 

Immoveable property given for the main¬ 
tenance of a widow is prima facie resumable on 
the doath of the grantee. ( Spencer and Hannay 
JJ.) GOVINDAMMAIi V. MARIMUTHU PlLBAI. 

29 I.C. 982 = (1914) M.WN. 782. 

-Maintenance—Provision for. 

Compromise by a brother with his brother’s 
widow in a suit for maintenance brought by 
her to the effeot that Bhe will give up her olaim 
for maintenance if her husband’s relations will 
givo - up their rights in oertain villages is 
valid even though the lady wa9 no parly 
thereto (Wallis and 8adastva Aiyar, JJ.) 
VENKATAGIRI NAYANI VARU V. 8UBBARA- 
YALU NAYANI. 24 I.C. 491. 

•- Maintenance—Provision for—Gift of 

limited estate in lieu. 

Property given to the widow in lieu of main¬ 
tenance vests in the widow only for her life 
time and after her death devolves on husband’s 
heirs. Property may be given to a Hindu 
widow as for a widow’s estate by grant, or by 
oonduot. ( Denson and 8undara Iyer, JJ.) 
Mkda Vengamma v. Mitta Ohelamiah. 

36 Mad. 484 = 12 M.L T. 293- 
19 I.G. 17 = 23 M.L.J. 163. 

Maintenance—Rate of. 
••• Maintenance—Rate of . 

In fixing the amount of maintenance of a 
Hindu widow, the oiroumstanoes of eaoh case 
must be considered : suoh as the value of the 
estate and its inoome, the status of the deceas¬ 
ed husband and his widow, the expanses 
involved by the duties whioh she has to die- 
oharge and the value of any separate property 
given to her. ( Woodroffe and Walmsley, JJ.) 

Krishna Bhamini v. broja mohini. 

68 1.0 38 = 29 O.W.N. 403 

-Maintenance — Rate of — Circum¬ 
stances • 

The amount of maintenance does not depend 
on the value of the family properties at the 
time of the death of the husband but upon the 
extent of the property, the position of the 
family, the nature of the olaim alleged, the 
number of members of the family, and other 
epeoial oiroumstanoes of eaoh individual oase 
and it may be varied from time to time. 
(Mookerjse and Oarnduff , JJ.) BDKANSAHD w. 
GANGAJAU. 13 1.0.136. 

-Maintenance —Rate of—Widow. 

A widow is entitled to suitable residence and 
r easonable maintenance. In fixing the rate. 
K egard must be had for reasonable wants and 

Vol. in-70d 


HINDU LAW—Maintenance—Rate of. 

her position. (Shadi Lai and Le-Rossignol, 
JJ.) Kewati V. Chandolal. 

36 1.0 983 = 123 P R 1916. 

- Maintenance—Rate of — Widow. 

A Hindu widow is not entitled for her main¬ 
tenance to an amount equal to her husband’s 
share in the inoome of the family unless the 
amount is so small that it would just suffioe for 
hot maintenance. (Sadastva Aiyar and Burn, 
JJ-) VlSALAKSHI ASIMAli v NARAYANA- 
SWAMI AIYER. 10 L W 840 = 

93 I.C. 796 = '1919) M.VY.N. 878. 

■ — Maintenance —Rate of—Payment for 
a long time — Presumption . 

In fixing the amount of maintenance what 
is to be regarded is the oondition of the estate 
and the number of people who have olaims 
upon it for maintenance. Remote relations are 
entitled to smaller amounts of maintenance 
than their predeoe3eors. 4 I. C. 302, Foil. 
Semhle :—Where the same rate of maintenance 
has been paid lor a long time in a particular 
family, the presumption Is that it is the rate to 
whioh the members of tbe 'amily are entitled. 
(Wallis, O.J. and 8eshaair • Iyer , J ) SUGU- 
TCR IMMIDY PEDDA CHIKKA V. BUGDTUR 
8AMJASADASIVA i H1KKA. 43 I G 691. 

— Maintenance — Rate of — If can be 
varied, 

Au amount provided as maintenance for a 
member of a family is subject to be increased 
or decreased aooording to change ol oiroumstan¬ 
oes even though an instrument or dooree is 
drawn embodying the arrangement 24 Bom. 
386 ; 14 M.L.J. 389; 6 W R. 98. Ref. (San- 
karan Nair and Svencer. JJ.) Venkatappa 
Nayanim v. Tbimaia Nayanim Varu 

(1914) M W.N 900 = 27 I 0 879 = 

27 M L J. 696, 

- Maintenance —Rate of— Widow—Right 

of widow of co parcener. 

The amount of the widow’s maintenance 
would be fixed by reference to the inoome of 
the family as it stood at the date of her hus¬ 
band’s death. But tbe basis of oaloulation is 
the share of the husband as at the date of the 
suit if he were then alive and not as it was at 
the date of his death f Sankaran Nair and 
Spencer, JJ.) MANIKKa Modaetaru. 80BA- 
GIA AMUAL. 28 1.0 . 897 = 27 M L.J. 291. 

- Maintenance—Rale of — Widow. 

The priooiple on whioh the rate of mainten¬ 
ance for a widow ia to be fixed is to see the 
mode of living of the family during her hus¬ 
band's lifetime, and the extent of the estate 
and then to award suoh sum aa will enable her 
to live in the same degree of oomfort suited to 
her position as widow without doing injustice 
to the other members of tbe family. 8o in a 
Vysya trading family consisting of father and 
son and their wives having an annual inoome 
of Rs. 13.000 and family property worth 
4 lakhs, a sum of Rs. 140 a month was awarded 
as maintenance of the son's widow seeing such 
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HINDU LAW—Maintenance-Rate of. 

families are disposed to save muoh. ( Wallis, 
J-) Pushpa VALLI Thayarammal V. 
Raghaviah Chetty. 23 I.C. 413 = 

18M.L.T. 98. 

Maintenance — Rate of—Widow — 

Amount. 

No hard and fast rule can be laid down that 
a widow is entitled to a particular fractiou of 
the inoomo although she oan in no event olaim 
more than the income of the share which the 
husband would have been entitled to if a 
division had taken place during bis lifetime. 

(Benson and Sundara Aiyar, JJ > RANGA- 
THAYEE v NELLI MUNUSWAMY. 

(1911) 1 M.W.N. 322 = 9 M.L.T 461 = 
10 1.0, 110 = 21 M.L J. 706 

- Maintenance—Rate of — Widow — Stri- 

dhanam. 

A widow’s Slridhanam must be considered in 
awarding her the amount of maintenance 
whioh is liable to be forfeited on her turning 
unohaste even after she has obtained a deoree 
for the same. But the case is different with 
one repenting for her misdeeds, when ehe may 
be given starving maintenance as a safeguard 
against her leading an immoral life. In order 
to succeed in a oase against a widow for the 
discontinuance of her allowance on the ground 
of her unchastity, plfi. must not ody prove 
unohastity, at the time but for a considerable 
period. (Mtttra, A. J. G.) LAXAM Bai v. 
VI6HWANATHA ROY. 58 I.C 860 = 

16 N.L.R. 140. 

- Maintenance—Rate of. 

The husband'd will indicating his wish is a 
good basis for determining the amouutof main¬ 
tenance. 6 I.A. 55, Foil. ( Coutts and 
ROSS, JJ.) SRIMATI SABITRI THAKURAIN V. 

Fredbic ammie Save. 1922 P. 38. 

Maintenance-Right to. 

- Maintenance -Right to—Limits of. 

The wife, the parent and the infant child (but 
a grandson) are entitled to maintenance and 
the obligation to maintain them is an obliga¬ 
tion attaohing to the individual and is 
independent of thero being ancestral or joint 
family property. (Lord Dunedin) GANGADAR 

Ramrao V. Raja of Pittapur. 

41 Mad. 778 = 33 M L J. 392 = 
24 M L T. 276 = 16 A L.J. 833 = 

28 0 L.J. 428 = 8 Pat. L.W. 267 = 
20 Bora. L.R. 1038 = 23 O.W.N. 173 = 

(1918) M.W.N. 922 = 47 I.C. 381 = 

45 I.A. 148 (P C ) 
[On appeal 89 Mad. 398 = 28 M.L J. 621 = 

29 I.C. 356 = (1913) M.W.N, 369 ] 

- Maintenance—Right to. 

A member of a joint family who oannot file 
a suit for partition without the oonsent of cer¬ 
tain members of the family is incompetent 
under the Hindu Law to olaim maintenance out 
of the family property. ( Macleod, O.J. and 
Shah, J.) Bhupal v. Tavanappa. 

64 I.O. 868 = 23 Bom. L.R. 1236. 


HINDU LAW—Maintenance—Suit. 

- Maintenance - Right to—Claim under 

will—Liability of step-son. 

Where a Hindu lady olaims maintenance 
under the will of her deceased husband, she oan 
enforce the olaim against the son as well as the 
step-son. 16 C. 758, Diet. IMookerjee and Chotz - 
ner, JJ.) PULIN BEHARI DEY V. BATYA 

Charan Dey. 86 C L.J. 367 = 1923 Cal. 79. 

- Maintenance—Right to — Fluctuation- 

A right to maintenance is a recurriDg right, 
accruing from day to day. It may be extin¬ 
guished or modified by a ohange of oircum- 
stanoes. ( Mookerjee and Panton, JJ.) RATNA- 
MALA DASI V. KAMAKSHYA NaTHA SEN. 

87 I.O. 9 = 31 G.L J. 351. 

- Maintenance—Right to-Co parcenary 

interest —Community of interest. 

Though an impartible estate may be foe 
some purposes spoken of as joint family 
property, the co-paroenary in it, which under 
the Mitakshara Law is oreated by birth, doee 
not exist. The right to maintenance cannot 
be a right whioh arises out of the oo paroenary 
interest of tbs property or which arises out of 
any community of interest acquired by birth. 

( Sankaran Nair and Oldfield, JJ.) GANGA- 

dhar rao Bahadur v. raja of pittapur. 
(1915) M. W. N. 369 = 28 M L J. 624 = 

29 I.C. 356 = 39 M. 896, 

Malntenauce—Slater- 

- Maintenance—Sisters — Unmarried- 

Right of residence in family house. 

Under Hindu Law unmarried sisters have a 
right to residence in the family dwelling-house 
until they ace married and if the house be sold 
in execution of a deoree for debts inourred by 
the last male holder or his legal representatives 
they oan resist the auction-purchaser from 
ousting them oat of the portions in their actual 
occupations till suitable arrangement is mada 
for them. [Wallis, C.J. and Sadasiva Iyer, J.l 
suria Narayana Rao Naidu v. bala- 
SUBRAMANIA MUDALI. 43 Mad. 633 = 

38 M.L J. 433= 11 L W. 409 = 66 1 0. 521 = 

(1920) M.W.N. 267 


Maintenance—Salt. 

- Maintenance —Suit—Form of decree— 

decision as to who should pay. 

In a suit by a Hindu widow for maintenance 
gainst several defendants in possession 0 / her 
iusband’8 estate, the Court should direot that 
he amount should be paid by one or more of 
hem on particular dates, but it need not decide 
s to who is legally entitled to the estate. 
Tudball and Sulaiman, JJ.) Sarasutt: 

’EWARIN V. NANDAN. 18 „ , , . .f ion 

Kn I fi. 99 = 2 U.P.L.R. (AH 280. 


- Maintenance—Suit for- Quantum. 

In all oases where a right to maintenance has 
been allowed the quantum of maintenance 
should be deoided in the suit itself even thongs 
the parties may not have in the first instance 
provided the Court with the materials, low 
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HINDU LAW—Maintenance— Sail. 

parties entitled to maintenance who are gener¬ 
ally females should not bs left to separate 
proceedings. ( Macleod, C’J. and Crump, J.) 
Nilawa Iraya V. Revanshidaya, 

1923 Bom. 419. 

- Maintenance — Suit — Order under 

8. 48 8, Cr. P. C,—Effect of. 

The Civil Court has power to order an addi¬ 
tional maintenance if in its opinion the amount 
awarded by the Magistrate is insufficient. 
(Chitty and Teunon, J J ) Trinyani DASSEE 
V, Brichandan Bhiuya. 19 I.C. 603. 

- Maintenance—Suit—Costs of. 

The objeot of suoh a suit is to ascertain the 
liability of the family estate and the ooBts of 
doing it should be ordinarily defrayed from 
the estate and therefore the deft, should not 
ordinarily be allowed to any costs on the 
amount disallowed to the plff. unless the 
claim be an exorbitant one. (Benson and 
Sundara Aiyar, JJ.) Rangathai v Nelli 
MUNUSWAMI. (1911) 1 M W N. 322 = 

9 M.L.T, 461 = 10 I.C 110.= 

21 M L J. 708. 

- Maintenance — Suit — Claim for, as 

defendant. 

Where plaintiff sued by survivorship the 
defendant, widow of a deceased oo paroener and 
the widow olaimed partition whioh was nega¬ 
tived, the Court is not bound to grant her 
maintenance in that suit as a defendant. 

(Stuart and Kanhaiya Lai. A J.CS.) Bubaj 
BaKSH v. BUKHDEV. 82 10.291 = 

2 O.L.J. 502. 

Maintenance—Widow. 

- Maintenance — Widow — Right to 

separate maintenance — Living away from 
family house for good cause—Right not affected 
— Custom. 

The pica sot up in defence to a suit for main¬ 
tenance by a widow who had oeased to reside in 
the family dwelling house was a family oustom 
under which, it was alleged, a widow, unless 
she resided at the place appointed for her resi¬ 
dence, forfeited her right to maintenance. Held 
that suoh a custom, even if proved, did not 
affeot the case of an absence from the appointed 
residence due to just and reasonable causes and 
that the widow was entitled to otaim mainte¬ 
nance. (Lord Buckmaster, J.) RAjA Braja 
Bundar Deb v. Srjmati bwabana Man- 
JARI DEBI. 22 O.W N. 433 = 

47 I.C. 36= (1918) M.W.N. 813 iP.O.), 


HINDU LAW-Maintenance-Widow. 

reversion on her death to the donors or their 
heirs. 34 A. 234 ; 6 M. I. A. 1 Ref. (Piggott 
and Walsh , JJ.) Jhabbu Lal u. JWALA 
Prasad. 4 U.P.L.R (A) 106 = 1922 All 931. 

- Maintenance —Widow—Right of resi¬ 
dence. 

The right of residence of a widow oannot 
prevail against alienation during husband 3 
lifetime. (Rafiqus and Piggott, J J .) RAMZAN 
v. RAM DAIYA. 40 Ail. 96 = 42 I 0. 914- 

19 A.L.J. 922. 

- Maintenance — Widow— Residence — 

Family house—Disagreement. 

A Hindu widow and her mother-in-law were 
ordered to reside in the same family house, 
with liberty to the former to apply, so that 
in future if the family disagreements beoame ao 
aoute that it really would not be desirable that 
ehe and her mother-in-law ehould be living 
under the same roof it should be possible for 
her to oome to the Court and ask that residence 
should be provided olsewhere for her mother-in- 
law. The order though unusual was warranted 
by the ciroum9taoces of the oase. ( Macleod, O.J. 
and Shah, J.) Lakshmibai Narayan Rango 
v. Narbadabai Rango. 24 Bom.L R 239 = 

1922 Bora. 28. 

- Maintenance—Widow—Right of resu 

dence. 

A widow cannot enforce hor right of resi¬ 
dence in a house sold by her husband. (Shah 
and Crump, JJ.) GaNGABAI v. JanKIBAI. 

22 Bora. L R. 1309 = 
99 1.0. 583 = 44 B. 337. 

- Maintenance — Widow— Claim against 

surviving co-parceners personally and against 
properties. 

A relief olaimed by a widow for maintenanc 
from the oo-paroeners of her deceased husband 
is not a olaim against them personally but as 
heirs of her husband and so oan be joined with 
a olaim against them for her stridhanam 
improperly detained by them. IDavar, J.) 
JANKIBAI V. 8RIN1WASH GANESB. 

88 Bom. 120 = 20 I.C. 633=19 Bom. L.R. 684 

- Maintenance — Widow — Residence. 

A Hindu widow does cot forfeit her right to 
maintenance by going to reside elsewhere, un¬ 
less she goes for an improper purpose. (Beaman 
and Bapward. JJ.) PARVATI BAI Bhagibath 
v. CHATRU LlMBAJl. 36 Bora. 131 = 

12 I.C. 708 = 13 Bom L R. 1023. 


- Maintenance—Widow — Allotment of 

large properties—Nature of estate. 

Where on a partition between surviving bro¬ 
thers, properties are allotted to their predeoe- 
ased brother’s widow corresponding to the share 
whioh that brother would bave taken had he 
lived at the date of partition, it must be taken 
that the widow was intended to take a limited 
estate in the properties allowed to her with 


—— — Maintenance— Widow— Right to sepa¬ 
rate maintenance. 

A Hindu widow is not bound to reside in her 
deoeased husband’s family house and does 
not forfeit her right to maintenanee by 
going to reside elsewhere unless she leaves 
the house for an improper purpose. (Mookerjee 
andCarnduff, JJ.) BUKANSAHU v. Ganga- 
j ALI, 13 10. 186. 
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—-- Maintenance — Widow — Right of 

residence in husband's house—Purchaser lor 
value. 

Ordinarily, a Hindu widow has a right of 
residence in the family house from whioh she 
may Dot be ousted except to satisfy olaims 
wbioh are paramount to her right of residenoe, 
as it forms a part of her right to maintenance. 
The widow of an undivided member of a Hindu 
family oan set up her right of residenoe against 
a purchaser for value, unless the alienation 
was for family purposes but the widow of a 
divided member must liquidate any debt 
which was binding on her husband unless it 
was incurred in fraud of her right, WheD, 
however, the husband loses the property in 
his lifetime, there is nothing left to the widow, 
from whioh she oan derive maintenance. 
(Le Rosslgnol, J.) Assa Debi v. Bashi Ram. 

86 I.C 198 = 2 U.P.L.R. 98. 

-Maintenance —Widow — Unchastity — 

Agreement. 

An agreement with the reversioner by a 
widow was that the widow should lead a ohaste 
life and take her residence in her deoeased 
husband's house, and reoeive maintenance so 
long as she remains ohaste. Held, ohastity wis 
a condition defeasant and if 6he took an im¬ 
moral life there was forfeiture of the right of 
maintenance. ( Shah Din, J.) Tara DBVI u. 
Dhanpat Rai, 31 1.0,797 = 

ISO P.W.R. 1918. 

■■ Maintenance — Widow— Share allotted 

in lieu of maintenance—Nature of estate. 

A widow who is allotted a share in lieu of 
maintenance has only a woman’s estate in it. 
Mutation in favour of a widow jointly with 
the surviving co-paroeners indicates allotment 
of share in lieu of maintenance. ( Rattigan 
and Leslie Jones, J J.) Chandan Mal v. 
MUSAMMAT WASINDI Bai. 92 PR. 1919 = 

31 10. 811 = 168 P.W.R. 1919. 

. . Maintenance— Widow—Right of. 

A person iB bound to maintain the widow of 
his deoeased grandson so long as she does not 
re-marry and continues to live in the house of 
her deoeased husband. 115 P. R. 1893, Rel. 
on. (Shaft Din and Scott Smith. JJ ) Ladha 
v. Karim Bibi. 269 P L R. 1913 = 

20 I 0. 297 = 168 P.W.R 1913 

- Maintenance—Widow—Chastity if a 

condition. 

Where there is an agreement for mainten- 
anoe so long as the widow leads ohaste life and 
Bhe leads an unchaste life, whether the agree¬ 
ment will be revived if she gives up her 
present way of living. (Scott-Smith J ) TlKA 
RAM v. WASANDI BAI. 9 I 0 926 = 

19 P.W.R. 1911. 

-— Maintenance—Widow — Right to — 

Other means, 

A plea that a Hindu widow has another 
means of support ought not to be allowed to be 
raised in a suit by her for maintenance out of 


HINDU LAW—Maintenance—Widow. 

joint family property. 28 Mad. 183, Poll. 
(Sadasiva Iyer and Bakewell, JJ.) KALINI 

Uthabankant Purakkal v. Eazovan 
Raman. 30 I 0. 897. 

- Maintenance — Widow— Unchastity — 

Effect — Agreement tor maintenance. 

Where maintenanoe is scoured by an instru¬ 
ment in writing it is only evidence of the 
amount payable and subsequent unohastity of 
the widow puts an end to her right though 
seoured by writing. (Ayling and Sesliaqiri 
Iyer , JJ.) Sathyabhama v. Kesvacharya. 

39 Mad. 638 = 29 M L J 87 = 
29 I C. 397 = 18 ULT. 28. 

[Also (Scott-Smith, J.) Tika Ram v Was* 
andi BAI. 9 I.C. 926 = 10 P W R 1911.] 

- Maintenance — Widow — Right to — 

Family properties — Subsequent adoption— 

Charge 

The widow of an undivided oo-parcener waB 
allowed a oertain maintenanoe from the 
common funds in the bands of the BurviviDg 
co-paroeners. She adopted a boy subsequently 
and a partition of all interests including those 
of the adopted boy was made, held, that the 
adopted boy alone was liable to maintain his 
adoptive mother out of his share in the 
absence of any agreement to the contrary at the 
time of partition. ( Wallis, C.J. and Ayling, J) 
VENKATARAMAN V 8UBRAMANIA IYER. 

28 I.C. 240 = (1918) M.W.N. 187. 

- Maintenance — Widow—Deceased co¬ 
parcener. 

Right of widows of deceased oo-paroeners to 
be maintained out of family properties is an 
absolute right due to their being members of 
the family aod does not dapeod on their not 
possessing other means of support. The faot 
that family property was small is no ground 
for altogether disallowing the claim of main¬ 
tenance. 4 O.L J. 74, Dist. (Benson and 
Sunaara Iyer, JJ ) Darma LinGayya v. 
Darbha KANAKAMMA. 88 Mad. 193 = 

28 1.0. 200 = 28 M.L J 260. 


Maintenance—Widow—Coparcener, 


The right of a widow of a deoeased co-par- 
oener to maintenance is not afleoted by a 
subsequent partition and oan be enforoed 
against the whole undivided family, (».«•). all 
the oo-paroeners who oan be traced to a 
oommon anoestor and not against the branoh 
of the family only to wbiob the plfl’s. husband 
belonged. 16 Oal. 25, Diet; 27 Mad. 45, 
Expl. (While O J, and Munro, J ) 8DBBABA- 
YDDU GHETTY V KAMAHVALIjI THAYAR- 

amma. 33 Mad. 147 =21 M L J 493 = 

10 M L T 1 = 10 I C 347 = 
(1911) 2 M.W N. 148. 


- Maintenance— Widow— Unchastity— 

Decree—Agreement lor maintenance—Starving 

maintenance . 

A Hindu widow’s right to olaim maintenance 
is forfeited upon her unohastity- 5 Oal. 776 ; 
17 Cal. 674, Ref. Where in a suit for 
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HINDU LAW—Maintenance—Widow. 

maintenance a compromise is arrived at fixing 
a maintenance allowance and a deoree is passed 
in the terms of the compromise, the allowance 
is liable to resumption or forfeiture on proof of 
Bubsiquent ULobasiiiy on her part. 16 All. 382 ; 
26 All. 321 ; 17 Mad, 342 ; 34 Mad. 663. Fell. 
An unobasie widow is eutiilsd at least io a 
Starving maintenance, 34 Bom. 278. Ref. 
(Mura. J u.) Mussammat Laxmi Bai u. 
Pandit Yjshwan rao. 83 l.o. 860 = 

16 N,L K. 140. 

- Maintenance— Wi<icw — Unchasuly — 

Returning io vtrlut— Right of. 

An uuoba^iu widow who returns to a life 
of virtue upon tbe general principles of the 
Hindu Law, omgel bare maintenance from 
her deoensed busb Mid's family. i&'iuart, J.C.) 
Dwakka i k a sad v Mahadbi. 

81 1 0. 3o8 = 6 0 L J. 166. 

- Maintenance— Wiaow— Right to pos¬ 
session 6’ pa rale share — Partition* 

A w iu. w cannot ordinarily have separate 
possession ut a portion of the estate lor the 
maintenance so long as tbe family is joint but 
if tbe maie members of tue family effect a 
partition, the widow is untitled to nave a 
separate share. {Lindsay, A J U.) CHAND1KA 

Singh v Kau Uulaui 12 1 c. 404. 

- Maintenance Widow—Daughter. 

Under the liiudu Laiv, a widow and d *ughtor 
have a right to uo maiutaiuud out of tho 
properly <1 the bunoaud or father and the right 
oan be eu oreod agaimn. too irauderee {Qhar- 
iuddin at.d Chapman, JJ.) BkaJSUNDER 

Deb v. bAitAT Kimaiu. 2 Pat. LJ 93 = 

' (1917) Pat. 67=38 1.0 791 = 

3 P L.W. 202. 

- Maintenance — Widow— Residence — 

Right of — Purchaser o/ property—Right if 

enforceable against him. 

A Hindu widow is entitled to reside in tho 
family house aud this right oaunot be denied 
to her by a purchaser ol iho house with notioe 
of her right, ttveu a purohaeer without notioe 
oannot evict her unless she is provided with 
another rosideuoe. But where tbe sale is effeoted 
by her husband or is for discharging a debt due 
by him, she has no suoh right. \Pipon, J.C.) 

Bbagat Singh v. Ram Prakash 

69 1.0, 602. 

- Maintenance— Widow—Right of resi¬ 
dence. 

A right of residence of a Hindu widow is 
only an equitable and not a legal right, and 
means a right to the provision of residenoo 
and is inoluded in the right to maintenance. 
A widow’s residence does not imply a right of 
possession of the house or tbe part of the house 
that she oooupies. For the oo-paroeners may 
from time to time alter the provision for resi¬ 
dence in aooordanoe with any ohauge in the 
fortunes of the family and may require her to 
reside in another house or another part of the 
flame house. The right of maintenance of a 


HINDU LAW—Maintenance—Wife. 

Hindu widow is an equity binding on the 
oonscienoe of the oo-paroeners but it may be 
defeated by bona fide alienation i.e, t au aliena- 
tiou made for proper purposes as (or the 
dieobarge of family debts or to satisfy olaima 
enforceable against the whole family. It oaunot 
be defeated by an alienation wbioh is not so 
justified or whioh is merely a pretext to shuttle 
ott the obligation of maintenance. Io the oase 
of an improper alienation the equity is enforce¬ 
able against the alienee under tho earns 
oonditions that apply to any other equity. 
That means tbe transferee takes subjeot to the 
equity unless he has taken for value and with¬ 
out notioe ol tbe right I Pratt and Hayward, 
JJ.) Thawar Das Manghumal v. Mst. 
Vani, wife of Gulabslngh, 10 1 0, 989 = 

4 3 L R. 278. 

— —Maintenance — Widow—Right of. 

A widow is not bound to acoept the obarity 
of oollaleral relations for her maintenance oc 
the payment of debts inourred for maintenanoe. 
Bho is entitled to reasonable maintenanoe- 
including the provision for religious observan¬ 
ces of annual shradhs and the payment of 
reasonable maintenance debts out of tho im¬ 
moveable property. (Hayward, A.J.C.) RATa- 
USI v. UUREBAI. 9 1,0. 097. 

Maintenance—Wife. 

- Maintenance— Wife—Unchastity, 

An unobasie wife at date of suit is disquali¬ 
fied even for bare maintenance. Quaere : —Whe¬ 
ther a previously unchaste widow who turned 
chaste at the time of suit is entitled to main¬ 
tenanoe. (Bantrji and Walsh, JJ.) DEU1 
Baran Bhukul V DaULATA 8HUNKLAIN. 

39 All. 234 = 89 1.0, 10=15 A.L.J. 169. 

- Maintenance— Wife— Separate mam- 

tenance—Second marriage ol husband—Cruelty, 

The faot that a Hindu husband takes a 
second wife and neglects tbe first wife 16 not 
legal orutliy justifying a olaim by the latter (or 
separate maintenance. ( Rafique, J.) ADLI v. 
Musammat PERSOMI. 18 1.0.713 = 

11 A.L.J. 161. 

- Maintenance— Wife— Unchastity — 

Wife deserting husband. 

A Court should not impute unohastity to a 
married woman on mere suspioion but only on 
strong and sure grounds. 82 All 410 (P.O.), Foll- 
To support a wife's olaim for separate mainten. 
anoe from her husband she must show that he 
abandoned, deserted or expelled her without jus- 
tifymg oauae. A wife by voluntarily deserting 
her husband loses her right to separate main¬ 
tenanoe from him. ( Batchelor and Hayward, 
JJ.) YE8UBAI BHARTER V 8ADASIV GANESH 

Deshpande. 80 I.G. 934. 

- Maintenance—Wife—Refusal to live 

with husband — Leprosy, 

Under tbe Hindu law, a wife is entitlod to get 
maintenanoe from her husband when she do. 
olines to live with him on aooount of his being 
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HINDU LAW—Maintenance—Wife. 


HINDU LAW-Marriage—Capacity to give. 


a leper. 5 B. H. C.R. 209, Rel. ( Spencer and 
Venkatasubba Rao, JJ.) 8HENAPPAYA v. 
RAJAMMA. 44 Mad. 812 = 43 M.L.J, 174 = 

16 L.W. 139 = (1922) M W N. 459 = 
31 M.L.T. 412 = 1922 Mad. 399 iH.O.) 

— Maintenance—Wife—Unchastity, 

An unchaste Hindu ’wife is not entitled to 
maintenance from her husband. But if she 
subsequently repents and leads a moral life at 
the date of suit she is entitled to bare main¬ 
tenance. 17 Cal. 674 ; 34 Bom. 278 ; 17 Mad. 
392 J 19 Mad. 6 ; 5 M.H.C R. 150 ; 23 M.L.J. 
289, Diet. (Ayling and Seshagiri Aiyar, JJ,) 
8ATHYABHAMA V. KESaVACHaRYA. 

39 Mad. 638 = 29 M.L J. 87 = 
29 I.C. 397 = 18 M.L.T, 28. 

-- Maintenance — Wife—Adultery. 

No maintenauoe can be olaimed by a wife 
from her husband if at the time of the suit she 
is living in.adultery and persists in that oourse. 
19 Mad. 6 ; 34 Bora. 279, Foil. (Miller and 
Sankaran Nair, JJ.) SUBBAYYA v. Bha- 
WANI, 24 I.C. 390, 

- Maintenance —Wife—Unchastity. 

Under the Hindu Law unless a wife’s'un- 
chastity is condoned by her husband or there 
is proof of her reformed oharaoter, she cannot 
claim any maintenance from him. ( Benson , 0. 
C.J. and Napier, J.) CHIRUKALA NAGALAK 
SHAMMA V, CHIRUKALA VlSWANATHA 
8A8TRY. 16 I C. 389 = 23 M.L.J. 289. 

-- —Maintenance — Wife — Residenoe— 

Right in husband's house. 

A wife has no right of residence in the 
family house and her husband oan therefore 
dispose of the family dwelling house even 
though it has the efieot of depriving the wife of 
her residenoe therein. The text of the Katya- 
yana oannot be taken literally so as to debar 
the husband from alienating the family resi¬ 
dence to the detriment of his wife’s residenoe 
Sn it. 12 Mad. 60, Ref. ( Abdur Rahim and 
Ayling. JJ.) Olagayee v. Piohammal. 

21 M.L.J. 303= (1911) 1 M.W.N. 179 = 

9 I C. 524 = 9 M.L.T. 811. 


Manager. 

See Hindu Law— 

(1) ALIENATION BY MANAGER. 

(2) Joint Family—Manager. 

Marriage. 
Capacity to give. 

CEREMONIES. 

DISSOLUTION. 

Divorce, 
eligibility for. 

EVIDENCE OF. 

Expenses. 

Factum valet. 

Form of. 
remarriage. 

Widow. 



Marriage—Capacity to give. 

• Marriage-Capacity to give—Guardian 
of marriage—Maternal and paternal relatives — 
Injunction—Reasonable and probable. 

Aooording to the Hindu Law, in the presenoe 
of competent paternal relatives, the maternal 
relativss of a girl oannot give her in marriage 
exoept where the paternal relatives refuse to 
aot or have disqualified themselves from aoting. 
A Hindu girl living with her paternal aunt and 
paternal unole was made over to her maternal 
uncle under an agreement between the parties, 
Subsequently the paternal aunt’s application 
to be appointed guardian was dismissed. After¬ 
wards, the maternal unole of the girl arranged 
for her marriage with a certain person. The 
paternal aunt then obtained a temporary 
injunction and got the wedding put off. The 
marriage, however, took place with the person 
selected by the maternal unole, the maternal 
unole sued for damages for the loss caused by 
the wrongful injunction and the postponement 
of the wedding. Held, that the maternal uncle 
oould enter into a oontraot of marriage for the 
girl. (Piggott and Lindsay. JJ.) Kasturi 
v. PANNA LAL. 38 All. 320 = 86 I.C. 248 = 

14 A L J. 754. 


— Marriage—Capacity to give—Mother 
—Paternal uncle—Will — Construction, 

The paternal unole of a girl oannot betroth 
or give her in marriage without the concur¬ 
rence of the mother, who after the father, is 
the legal guardiau of the girl. This is so 
even where the paternal uncle is authorised to 
conduot the marriage by the father’s will. 
(Chandavarkar. A.C.J. and Batchelor, J.) Bai 
RAMTORE V. JAMNADAS. 37 Bom. 18 = 

17 i.c 98 = 14 Bom. LR. 766 ■ 


-_ Marriage—Capacity to give—Mother's 

rights—Absence of consent of father. 

The rules as to the duty of giving a girl 
in marriage are direotory and not mandatory, 
and in the absenoe of force or fraud, the marri¬ 
age of a girl performed by the mother without 
the consent of the father is perfeotly valid. 
iMoti Sagar, J.) JAGANNATH v. BASANT 
ram, 1921 Lah. 93 (2), 


.- Marriage—Capacity to give—Mother 

-Consent of uncle. 

Under the Hindu Law, the mother is, after 
le father, the guardian of her minor daughter, 
ad her right to seleot a husband for her 
iughter is not fettered by any necessity to 
jneult or obtain the consent of the girl s 
eternal unole. (Abdul Racof and Marttneau, 
J ) MT. Jiwani v Mula Ram. 

i.) axi-.vm Od-.iQ99r.ah 113. 


_ Marriage—Capacity to give— Mother. 

In the absence of paternal relations and 
ither through death or waiver, the right of 
aother to seleot the husband is reoogoised in 
he Hindu Law. iShadi Lai and Le-Rosug - 

ol JJ.) Maya Devi v Ram Ohand. 

|Q PR- 1116-31 I C. 186 = 177 P.W.R 1918. 
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- Marriage—Capacity to give—Texts, 

The texts relating to the marriage of a girl 
deal 0 DI 7 with religious rites of making the gift 
of the bride and are only direotory and not 
mandatory and even from the religious point 
of view oreate no legal right or obligation 
(Benson and Sundara Iyer, JJ.) ACHA 

RANGANAIKAMMAIi V. ACHA RAMANUJA 

AlYANGAR. 83 Had. 728 = 21 M L J. 600 = 

10 M.L.T. 57 = 11 I C. 570 = 
(1911) 2 M W.N. 283. 

Marriage—Ceremonies. 

- Marriage—Ceremonies—Marriage fees. 

If the ceremony of marriage is taken as a 
whole and performed in the Hindu form, the 
Joshi is entitled to his fee. but if it is lound 
that the form is in the Pancha Katas Lingayal, 
then be is not entitled to his fee. The marri¬ 
age ceremony is to be taken as a whole todeoide 
whether it is in the Hindu form or in the 
Pancha Katas Lingayat . 14 Bom. 167,Ezpl. 
( 8 coff. C.J. and Batchelor, J.) RANGAPPA 
Ningappa Immadi v. Venkat Bhat 
Lingam Bhat Joshi. 40 Bom. 112 = 

31 I.C. 448 = 17 Bom. L.R. 950. 

——Marriage—Ceremonies. 

The rules of Hindu Law as to the obligation 
of giving girls in marriage are direotory and 
not mandatory and if the marriage is other¬ 
wise valid, in the absence of force or fraud, it 
will not be invalidated owing to the absenoe of 
oonsent of the proper guardian. 14 Mad. 316 ; 
19 All. 616 ; 22 Bom. 812, Rel. on. (Shadi 
Lai and Le-Rossignol, JJ.) Maya Devi u. 
Ram ohand. 20 P.R. I 9 i 0 = ai I c. 186 = 

177 P.W.R. 1913 

- Marriage—Ceremonies—Necessity for. 

Whore there were no ceremonies performed 
in a oaste in whioh ceremonies ordinarily are 
in use or where marriage is not performs din 
any customary form, no marriage by mere 
mutual oonsent alone is valid unless a custom 
to that effect is proved. ( Miller and Abdur 
Rahim, JJ.) Visvanathaswamy Naicker 
V, KAMU AMMAD. 21 1.0. 724 = 

24 M.L.J. 271. 

- Marriage — Ceremonies—Necessary to 

• constitute valid marriage. 

No prescribed ceremony is neoeesary to con¬ 
stitute marriage provided that if any oeremony 
is oustomary and regarded by the oaste as 
essential then it must be performed. The 
oeremony of is saptapade neoeasary to oomplete 
a marriage performed aooording to the orthodox 
rights and that of Vivah Horn is also usually 
performed but their non-performance does not 
invalidate a marriage if otherwise completed. 
(Me Coll, J.) Rampiayer v. Deva Rama. 

1 R. 129 = 1923 Rang. 202 

Marriage— Dissolution. 

--- Marriage—Dissolution — Minor-Right 

Co repudiate on attaining majority—Restitution 
of conjugal rights . 


HINDU LAW—Marriage—Divorce. 

Uuderthe Hindu Law a marriage onoe per¬ 
formed oannot be dissolved for any reasons 
wnatsoever, even though the pa rtieswere minors 
and a Hindu wife oannot repudiate her 
marriage as soon as she oomes of age or before 
consummation takes plaoe merely on the 
ground that tbe marriage has been perforr.'..' , d 
during her minority. If the girl purpo»t^ i *' 
repudiate tbe marriage it is not a sufficient 
ground for refusing a deoree for restitution of 
ooDjugal rights. ( Abdul Raoof and Moti Sagar, 
JJ.) MUNSHI V. MT. BHAGWANI 

13 P.L.R. 1922 = 1922 Lah. 79- 

» - — Marriage—Dissolution, 

Marriage is not severed by mere desertion. 
(Kumarstvami Sastri and Odgers, JJ.) 
PACHAI PIIjLAI V. O. GOPAL PILLAI, 

15 L. W. 16 = 70 1.0. 122 = 42 M L.J. 276. 

- Marriage — Dissolution — Power of 

Court. 

No Court has jurisdiction to grant a deoree 
for dissolution of marriage in a suit for that 
purpose by the wife, except in a oase under the 
Native Converts Marriage Aot. ( Stanyon, A.J, 
C.) OHANDBABHAGA v. VlVANATH, 

20 I.C. 667 = 9 N.L.R. 102, 
Marriage—Divorce. 

- Marriage—Divorce-Custom — When 

valid. 

Aloustom by whioh marriage-tie can bo dis¬ 
solved by either husband or wife agaiost the 
wish of the divoroed party and for no reason 
but out of mere oaprioe, the sole condition 
attaohed being a payment of a sum of money 
fixed by the oaste, is opposed to publio polioy 
within the meaning of 8. 23 and is also ropug- 
nant to Hindu Law and therefore oannot be 
judicially reoognised. (Scott, C.J. and Batche¬ 
lor , J.) Kesmay BHargonan v. Bai Gandi, 

39 Bom. 838 = 29 I.C. 952 = 
17 Bom. L.R. 884. 

- Marriage — Divorce—Remarriage, 

Re marriage of a divoroed Koli woman is 
valid and is not regarded with any social 
censure or disapproval. The distinctive mark 
of the asura form of marriage is the payment 
of money for the bride, and absenoe of suoh 
payment of a bride-prioe is a distinctive mark 
of the approved form. The marriage of a 
divorced Koli woman should not be regarded as 
marriage in an unapproved form when the 
father giving the woman away receives no 
pecuniary benefit from the marriage. (Batche¬ 
lor and Rao , JJ.) Hira v Hanpji Pema. 

37 Bora. 203 = 17 1.0 949- 
14 Bora. L.R 1182, 

- Marriage—Divorce— Kunbis o/ Mauza 

Biohwa Bagu. 

Among Kunbie of Bichwa Bagu in the 
Ghhindwara District, tbe formal relinquish¬ 
ment by a husband of all olaim to his wife and 
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the latter’s consent thereto constitute a valid 
divoroe. (Halifax and Macnair, A J.Cs.) 
JANGLA V. JHINGRYA. 63 I 0. 894, 

- Marriage— Divorce—Validity o/ cus 

tom—Change of religion. 

The Hindu Law does not reoognise divoroe 
though the Courts do reoognize it upon proof 
of custom. A obaoge of religion does 
not diesolve the marriage tie. ( Lindsay , J.O.) 

abdul Karim v. abdut Razak. 

28 I 0. 201 = 2 0 L.J. 101. 


Marriage-Eligibility for. 

- Marriage — Eligibility lor Banya and 

the illegitimate daughter of a Brahmin. 

A marriage between a Banya and the illegi¬ 
timate daughter of a Brahmin father and 
Banya mother is valid aooording to Hindu Law 
especially when the marriage was reoognibed by 
the caste to wbioh the husband belonged. 28 
All. 458 ; 16 Cal. ‘J64, Ref. Illegitimacy is no 
disqualification for marriage. (Chamier. J.) 
Madan Gopal u Emperor. 34 All. 589 = 
16 10 513 = 13 Or. L J. 709= 10 A L.J. 82. 

- Marriage—Eligibility—Brahmin and 

Qudra — Children of marriage — Nihaog 
Goshian— Custom. 

A marriage between a man of a lower oaste 
(i.e.) a Thahur and woman of a higher oaste 
(i.e.) a Brahmin is oot lawful and the issue 
of suoh marriage is not legitimate. The fact 
that both the man and woman had, previous to 
their marriage, became Nihang Goshains, a 
oelibate order, would not, in the absenoe of a 
oustom tn the oontrary, render the union valid. 
28 All. 468, Poll. (Piggott,3.) 8ESPURI v. 
Dwarka Prasad. 16 1.0.222(1) = 

10 A.L J. 181. 

- Marriage — Eligibility for — Vaishya 

male and daughter of Sudra woman. 

Aooording to Hindu Law, the marriage 
between a Vaishya male and the illegitimate 
daughter of a Vaishya born of a Sudra woman 
is valid. ( Macleod, C. J. and Shah, J.) Bai 
GULAB V. JIVANLAL HARILAL. 

24 Bora. L.R 5 = 1922 Bom. 32. 

- Marriage — Eligibility — Intercaste 

Brahmin and Sudra — Marriage invalid — 
Estoppel. 

The marriage between a Brahmin woman 
and a Sudra is illegal and void under the Hindu 
Law and the woman is not entitled to main¬ 
tenance unless her connection with him has 
been of a orntinuous oharaoter. There is no 
estoppel against the validity of a marriage 
from the mere fact that the parties who are 
legally incompetent to marry eaoh other went 
through the Hindu oeremony of marriage and 
thereafter lived together for several years as 


HINDU LAW— Marriage—Eligibility tor. 

husband and wife. (Chandavarkar and Batche¬ 
lor, jj.) Bai Kasturi v. Jamandas, 

16 1.0. 133 = 14 Bom. L.R, 317, 

-- —Marriage — Eligibility for — Inter¬ 
marriage between sub-divisions of Sudra caste 
—Custom. 

Aooording to law and oustom in Bengal, a 
marriage between a Kayastba and a Tanti both 
belonging to sub divisions of the Sudra oaste is 
valid iu the absence of speoial oustom to the 
oontrary. ( Sanderson . C.J. and Richardson , J.) 
bishwanath Das v. barasibala Dasi. 

48 Cal. 926 = 68 I.G. 890 = 28 O.W.N. 639 

- Marriage—Eligibility for—Brahmins 

and Ehatris. 

By oustom, general or speoial. a marriage 
between a Khatri male and a Brahmin woman 
may be valid, but it is void under the Hindn 
Law. (Broadway, J) Pars Ram v. Hukman 
Bingh. 73 1.0,289. 

- Marriage — Eligibility — Sagotras— 

Custom—Sudr as. 

The prohibition of marriage between 8agotraa 
applies only to the twioe born olasses. When 
a marriage among sudras between Sagotras ia 
reoognised as valid by tfustom the onus of 
provmg that it is invalid lies on the person 
alleging it. ( Shadi Lai and Le-Rossignol, JJ.) 
AMAR SINGH V. JAI SINGH.. 80 P R. 1917 = 

42 I 0. 331 = 188 P.W.R. 1917. 

- Marriage — Eligibility — Different 

castes—Custom—Burden of proof. 

Jhabra Rajputs are not Ksbatriyas and not 
being in any way above the Sudras, the 
marriage between them and Tarkhani women 
is not a marriage between a higher oaste and 
lower, It is valid and the’issues are legitimate. 
The burden of proving its invalidity by a 
speoial oustom is on the contesting party. 
Obiter. —A girl oannot now be taken into a 
different oaste by marriage, unless by a speoial 
looal oustom. (Jhonstone and Chevis , JJ.) 
Har Dayal v. Kali Ram, 68 P.R. 1911 = 

188 P.W R. 1911 = 10 1.0. 182 = 

149 P.L.R. 1911. 

- Marriage—Eligibility — Wife’s sister’s 

daughter—Ttlugu country. 

The marriage of a Hindu with bis wife's 
sister’s daughter is not illegal. The oustom of 
allowing a Brahmin to marry his wife’s sister’s 
daughter has been reoognised by judioial deci¬ 
sions ; that oustom applies especially in the 
oase of Sudras, suoh as Telugu Velamas who 
generally follow the Brahmin oustom. The 
rule in Grihya Parisishta prohibiting suoh a 
marriage among the twioe*born olasses is 
merely direotory and not mandatory. ( Wallis. 

C.J , and Erishnan. J.) RAMAKRISHNA BAO 
v. SUBBAN A RAO Gabu. 43 Mad. 830 = 

39 M L.J. 183 = (1920) M.W.N. 474 = 

19 1.0. 268-12 L.W. lilt 
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-- Marriage — Eligibility — Sudras— 

Marriage of different sects, 

There is nothing in Hindu Law prohibiting 
marriages between persons belonging to different 
sections or sub-divisions of the Budru caste, 15 
Oal, 708, Poll. Ahirs whether of the Nandvansi 
or any other eub castes, are Sudras and the 
Dauwa Ahirs are a lower caste than the pure 
Ahirs. and the Churi form of marriage is in 
vogue among them. iMiltra, A J.O.) JDOMAR 
SINGH v. HlRONDl BaI. 54 I C 294. 

- Marriage— Eligibility—Sikhs—Inter¬ 
cast. 

Among Sikhs marriage between members of 
different oastes is valid, provided both of 
them have adopted the Sikh religion. (Lyle 
and Ashworth, A.J. Cs.) CHAND1KA BaKSH 

Singh v. Widow of jagan bingh. 

52 I C. 449 = 6 0 L.J 331 

- Marriage—Eligibility — Sub-castes— 

Kayasthas. 

Inter-marriages between the sub-divisions of 
Kayasthas are not against the Hindu Law. 
though not common in daily life. (Stuart and 
Kanhaiya Lai, a J. Ca.) Bar Bahadur 
Lad u. 1 hand Raj Bahadur. 

8 O.L J 688- 43 LO. 400 = 21 O.C. 298. 

- Marriage — Eligibility for — Inter¬ 
castes. 

Inter-oaste marriages pre obsolete and consi¬ 
dered invalid uuder Hindu Law. The prohibi¬ 
tion, however, does not apply to marriages with 
a person of hybrid oaste of a Brahmin or 
Kshatriya or Vaisbya or 8udra or where suoh 
marriages are recognised by the family. The 
offspring of a Kshatriya is Ugra. (Chamier, 
3.C. and Earns, A.J C ) Daryai SINGH v. 
NARPAT BINGH. 9 1.0.71 = 13 0 0. 373, 

- Marriage — Eligibility — Sagolras— 

Baisi Chuwrasi Oaddidars. 

The rule against marryiDg in the same gotra 
is not a universal rule among Hindus but it is 
recognised by the Baisi Chowrasi Gaddidars 
who though originally Non Hindu have adopted 
Hmdunm. iChapman and Atkinson, JJ 1 

bhah Deo Narain Deo v Kusum Kumabi 

46 1.0. 929.' 

Marriage—Evidence of. 

- Marriage—Evidence of—Mental in¬ 
capacity— Effect of—Presumption in favour of 
marriage and legitimacy and due performance 
of ce>emonitS. 

The oojootion to a marriage on the ground 
of mental incapacity depends on a quostion of 
decree, held, that in tho oase before the 
Board, the evidence of mental incapacity was 
wholly insufficient to establish a deoree of that 
defect as to rebut tho extremely strong 
presumption in favour of the validity of the 
marriage. Where a man and a woman were 
proved to have been reoognieed by all persons 
concerned as man and wife, so desoribed in 
important documents on important occasions 
and their daughters were respeotably married 
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HINDU LAW— Marriage—Evidence of. 

as would be natural in the oase of legitimate 
children ; held, that these facts, following upon 
a .ceremony of marriage wbioh undoubtedly 
took place, though its validity attacked, afford¬ 
ed an extremely strong presumption in favour 
of the validity of the marriage aud legitimacy 
of its offspring. The like presumption applies 
to the question whether the formal requisites 
of a valid marriage ceremony were satisfied. 
(Sir Arthur Wilson.) MONJI LAD v. 
CHANDRABATI KumaRI. 38 Cal. 700 = 

38 1 A 122 = 18 O W N 790 = 
(1911) 2 M.W.N. 91 = 13 Bom. L.R. 634= 

14 O.L J. 72 = 10 M.L.T. 83 = 
11 1.0.802 = 21 M L.J. 933 (P.C.). 

- Marriage— Evidence of — Presumption. 

Wheu a marriage in faot is onoe established 
a presumption will arise in favour of a marriage 
in law, especially where it is celebrated long 
ago. 13 M.I.A, 141, Raf. The presumption 
may be rebutted by strong, satisfactory and 
conclusive evidence. Morris v. Davies, 6 01. 
and P. 163, Rel. (Chandavarkar and Batchelor , 
JJ.) Bai Kashi u. jamnadas Mansukb 
Raichand. 16 I.c. 133 = 14 Bom. L.R. 847. 

Marriage—Evidence of—Presumption 
from cohabitation. 

The presumption in oases of loDg and con¬ 
tinuous oo-habnation is in favour of marriage, 
though the proof of direot evidtnoe of marriage 
is unsatisfactory, The presumption oan be 
rebutted only by strong, distinot and oonolusive 
evidence and does not arise if the connection is 
illicit in its origin. Habit and repute may 
evidenoo but never oan constitute marriage, a 
oonneotion by adultery may be eviaenoed, after 
the adultery ceases, by habit and repute, to be 
a marriage, where marriage is possible between 
the parties. But where no valid marriage is 
possible, no amount of evidenoe as to habit and 
repute oan establish a marriage. (Leslie 
Jones and Broadway, JJ ) Indar Bingh v. 
THakar bingh. 2 Lah. 207 = 03 I t 387 = 

3 U P.L.R. (L.j 82. 

- Marriage—Evidence of—Sikhs. 

Where a Sikh of position has apparently 
made a woman his lawful wife the presumption 
is that all formalities in his power have been 
gr»De through. The form of marriage among the 
Sikhs differs from those of the Hindus. Among 
Jats marriage laws are lax. Where there is a 
marriage in faot, tho presumption is that there 
was a marriage in law. (Reid, C.J. and Rattigan, 

J.) DHaBIPKUR v. FaTTI 99 P R 1913 = 

41 P W.R. 1913=18 I 0. 930 = 

100 P L.R 1913. 

- Marriage-Evidence of—Treatment. 

When it is known there was no marriage in 
due form evidence of treatment has no groa» 
value. (Miller and Abdur Rahim, JJ,) Vl8H- 
VANATHA8WAMI NAICKBR v. KaMU AMMAL. 

21 I 0. 724 = 24 M L J. 271. 

- Marriage—Evidence of. 

Where a man acknowledges the obildren of a 
woman living with him as his own and treats 
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HINDU L1W—Marriage—Expenses. 

them as such in publio, the presumption is that 
the womm is his wife, but this presumption 
may be rebutted by showing that no marriage 
oould take plaoe between the man and the 
woman and that the relatives and the oastemen 
who are likely to be invited for marriage were 
not invited. ( White, O.J. and Sankiran Nair, 
J.) CHELLvMMAL V. RANG A NATH AN PlLLAI. 

12 I 0. 247 = 31 Mad. 277. 


Marriage—Expenses. 


See also HINDU LAW — 
(II ALIENATION. 

(2) Debts. 

(3) Joint Family. 


_ Mxrriage —Expenses—Marriage is an 

obligatory samskira and expenses bind joint 
family. 


Marriage is an obligatory samskara. The 
reasonable expenses of performing the marriage 
of a oo-paroener if already inourred out of 
family funds are neoessary expenses and are 
binding upon the other oo parceners. ISundara 
Iyer and 8ada*iva Iyer, JJ.) SRINIVASA 
AIYANGAR P. TBIRUVENGADATHA1YANGAR. 

38 Mad. 636 = 11913) M.W.N. 1034 = 
13 M.L.T. 307 = (1914) M.W N. 282 = 
•>.% 1 0. 264-23 M.L J. 614. 


Mxrriage—Expenses of co-parcener. 


— _ — = % w 

Marriage in Hindu Law is a samskara and 
henoe the marriage of a oo-paroener is a neces¬ 
sity, The texts relating to the marriage of 
brothers should be construed as illustrative of 
the general rule, f Pratt . J.C. and Crouch, 
A.J.O I POHUMAL V. NAROOMAL. 

J ' 19 I C. 833 = 6 S.L.R. 246. 


Marriage-Factora valet. 
_ Marriage—Factum valet 


The marriage of a Hindu girl effeoted with¬ 
out foroe or fraud by her relatives even though 
they are not her natural guardians oannot after 
it has taken plaoe be deolared invalid, for want 
of consent of the legal guardian on the principle 
of factum valet. (Griffin and Chamber, J.T.) 
KaSTURI v. CHIRANJI LAL. 33 All. 263 = 

18 I 0.927 = 11 A L J. 272. 


_ Marriage—Factum valet—Consent of 

lather. 

A marriage, duly solemnised and is other¬ 
wise valid, is not rendered void, because it was 
brought about without the oonsent of the 
guardian in marriage or was in contravention 
of an express order of the Court, f Shad* TjoI, 

c J.) Gajjanand v. Crown. 64 I 0. 500 = 
^ 1 2Lah. 283. 


__ Marriage — Factum valet — Person 

giving in marriage incomoetent factum valet. 

It is established that when a person not 
strictly entitled to do so gives a girl in marriage 
the dootrino of f ictum valet prevails. (Mccoll, 
J.) RAMPIAYAR V. DEVA RAMA. 

1 R. 129 = 1923 Ran?. 202. 


HINDU LAW—Marriage— Form of. 

Marriage— Form of. 

- Marriage—Forms of — Presumption. 

The presumption in oases of Hindu marriages 
is that they took plaoe in the Brahma form. 
(Binerjee, J.) MAGHLI p. LADHI. 

13 1.0. 644. 

- Marriage—Forms of — Vaishhnabs— 

Kanti form. 

The petitioner, a Vaishnab, applied for 
letters of administration to the estate of the 
deceased who was after the death of her hus¬ 
band married to him in Kanti form. Held, 
that marriage bv. Kantibadal (exchange of 
garlands) among Vaishnaba is valid. ( Ghose , 
J.) BENODE BEHARY AUDIKARY V. 8HA8HI 
BHUSAN BHUR. 39 LG. 882=24 C.W.N. 938. 

- Marriage—Forms of--Cost of mirriage 

paid by bridegroom. 

According to the Brahma form of marriage 
the cost of marriage must be paid by the 
bride’s parents. If it is paid to them by the 
bridegroom the marriage is in the Asura 
form. (Spencer and Ramesam, JJ.) RATNA- 
THANNI V. SOMASUNDARA MUDALIAR. 

(1921) M.W N 633 = 41 M.L.J. 76 = 
62 1.0. 931 = 13 L.W. 382. 

- ’Marriage—Forms of—Brahma form — 

Payment of Parisam—Effect of. 

Whatever may be the caste to whioh the 
parties belong, ordinarily the presumption 
under the Hindu Law is that a marriage should 
be regarded as being in the Brahma form 
unless it oan be ehowD that it was in the Asura 
form. 32 Mad. 72 ; 33 Bom. 433 ; 37 Bom. 
295, Rel. The mere paymenc of Parisu Panam 
by the bridegroom to the bride’s parents does 
not render a marriage one in the Asura form 
unless in the community to wbioh the parties 
belong, the payment of Parisam is equivalent 
to the payment of bride-price and the parties in 
the particular case also regarded it as suoh. 
(Seshagiri^yer and Phillips, JJ.) REV. GAB¬ 
RIEL NATHA 8WAMI V. VALLI AMMAIAMMAL. 

26 M.L T. 348 = (1920) M.W.N 198 = 
53 I.C. 423 = 10 L.W. 491. 


- Marriage—Forms of—Presumption as 

to the form — Gandliarva. 

Where a caste has given up an irregular form 
of marriage and adopted another regular form, 
there is no presumption in favour of the old 
form and hence marriage acoording to the old 
form need not be held as valid. Per Abdur 
Rahim, J.—AmoDg Kambala caste the 
marriage in Gandbarva form is not valid. 
Even amoDg Hindus the form is now obsolete. 
Per Miller, J —It is doubtful whether the 
marriage in that form is legal in the present 
day. (Abdur Rahim and Miller, JJ ) VlSWA- 
NATHA6WAMY NAICKER P. KAMULU AMMaL. 

21 I.C. 724 = 24 M L.J. 271. 

_ Marriage—Forms of—Presumption. 

Every Hindu marriage will be presumed to 
have taken place in the Brahma or approved 
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form in the absence of evidence to theoontrarv. 

(Stanyon, A J.C.) MT. Chandrabhaga v 

VlSHWANATH. 20 I.C. 337 = 9 N.L R. 102’ 

• 

--— Marriage—Forms of— Asura. 

The asura form of marriage not being illegal 
or immoral the money paid to the bride’s 
parents is not unlawful consideration. (Lind¬ 
say, J.O.) 8HAMBBU V. NAND KUMAR. 

38 I.C. 903 = 23 0 C. 284. 

Marriage—Remarriage. 

- Marriage — Re-marriage — Married 

woman—Re marriage during life of husband. 

In the absenoe of the custom to the oontrary 
a married woman oannot contraot a second 
marriage during her husband’s lifetime. 
( Richards , 0. J. and Banerji, J.) Sri Ram v. 
MuSAMMAT INCHI. 21 10. 313 = 

11 A.L.J. 711. 

- Marriage—Re marriage—Berar Kun- 

<bis. 

Among Kunbis of Berar, widow’s re-marriage 
by Pat form is permitted. (Stanyon, A.J.O.) 
SlTARAMv. LAXMAN. 17 I.C. 138 = 

8 N.L.R. 128 

Marriage— Widow. 

- Marriage — Widow — Re-marriage — 

^Custom—Bissa Jaga Brahmins. 

The marriage of a widow of the oaste of Bissa 
Jaga Brahmins is invalid by custom. And a 
widow of that class on her re-marriage loses ber 
rights io the husband’s estate. ( Tudball , J.) 
Mosammat ASHARFI v. Is*ri. I 

20 I.C. 398=11 A.L.J. 683. 

- Marriage—Widow—Pregnant widow. 

A pregnant widow may re-marry immedia¬ 
tely after her first husband’s death. Cohabita¬ 
tion is not essential to validate a marriage. 

< Qhadi Lai. J.) Bhagat SINGH v. 8ANTI. 

102 P R. 1919 = 6 P.W.R. 1919 = 
80 I.C. 634 = 32 P.L.R. 1919, 

Migrating Family. 

See Hindu Law—applicability. 

Migration. 

See HINDU LAW—APPLICABILITY. 

Minor. 

See Hindu Law-Minority' and “Guar¬ 
dianship., 

Minority and Guardianship. 

See also (l) Hindu Law—( i) alienation/** 

(ii) Joint*Family 

(a) Minor. 

Acts of Guardian, 
age of Majority, 
appointment By Court. 3 

COPARCENER. I 
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HINDU LAW—Minority and Guardianship 
— Acts of guardian. 

De facto Guardian. 

Disposition of Property. 

Joint Hindu Family. 

Liability of Minor. 

Marriage. 

Mother. 

Natural Guardian. 

Promissory Note. 

Right to Guardianship. 
Testamentary Guardian. 

Minority and Guardianship—Acts of guar¬ 
dian ■ 

- Minority and guardianship—Acts of 

guardian. 

A guardian or manager of a Hindu family is 
not empowered to start a new trade so as 
to bind minor or his interest in family pro¬ 
perty. Distinction between new trade and an¬ 
cestral business. (Sir Lawrence Jenkins.) 

Sanyasicharan Mandal v. Krishnadhan 
Banerji 

(1922) M.W N. 301 = 16 L W. 336 = 
49 I. A. 108 = 49 0. 360 = 26 OWN. 9 3 4 = 
20 A L J. 409 = 24 B L.R. 700 = 
33 C L J 498 = 43 M L J. 41 = 
30 M.L.T. 228 = 1922 P.C. 287 (P C.) 

- Minority and quardianship—Acts of 

guardian—Trade-Partnership. 

A guardian cannot oarry on a trade implica¬ 
ting the minor’s property therein to liquidate 
family debts as this does not amount to neces¬ 
sity or benefit to the minor. (Abdur Rahim 
and Sadasiva Aiyar, JJ.) KAKUMANU VEN¬ 
KATA 8UBYANA V. AKUTHOTA RAMAYYA 

f 1921» M W N. 100 = 40 M L J 133 = 
13 L.W. 331 = 62 I.C 802 = 29 M.L.T. 114, 

- •Minority and guardianship—Acts of 

guardian—Alienation of property. 

The guardian of a minor oan ereroise all the 
powers whioh a minor has. Where the guar¬ 
dian of minor widow alienates property he oan 
oonvey not only the ordinary hmited interest 
possessed by the widow but also the absolute 
interest which under oertain circumstances she 
oan oonvey. (Seshagxri Iyer and Burn, JJ.) 

Srinivasa Aiyar v. Thiruvengada Mais- 
TRY. 20 M L T. 330 = 88 I C 088 = 

10 L W. 694. 

- Minority and guardianship—Acts of 

guardian—Acknowledgment on behalf of minor. 

A guardian of a minor oaDnot renew or ack¬ 
nowledge debts unles it is for 6he benefit of bis 
ward or unless the dooument appointing him 
guardian erpresely gives him such power. 
[Sadasiva Aiyar and Spender, JJ.) CHIDAM¬ 
BARAM PILLAI v VRER4PPA ^ HKTTlAR 

(1917) MW.N 744 = 22 ML T 380 = 

43 1 C. 868=6 L W. 040. 

- Minority and guardianship—Ads of 

guardian—Settlement of accounts. 

A guardian of a minor is entitled to aoce„t 
aooounts on the basis of a mutual open a^d 
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HINDU LAW—Minority and OaardianBhip 
—Acti of guardian. 

current account. (Benson. O.C.J., Sankiran 
Nair ard Sundara Aiyar, JJ.i SUBBA NAIDU 
V. Ethirajammal. 28 I.C. 640 iF.B.), 

- Minority and guardianship—Acts of 

guardian—Settlement of properly. 

The guardian of a minor oo-parcener may 
bind the minor by consent given to an alienatiou 
by his undivided grandfather of a portion of 
the family property for the purpose of avoiding 
the eventuality of the latter effecting a parti¬ 
tion and alienating his share. {Wallis and 
Miller, JJ.) ARUNACHALA PILLAI v. SAM 
PURNATHACHI. 26 I C 208 = 

27 M.LJ. 485. 

- Minority and guardianship—Acts of 

guardian—Alienation — Absence of bona fide 
enqnny by purchaser—Improvements — Oood 
faith. 

The title of the purchaser from the guardian 
of a minor may he efieoted by the absenoo on 
his part of due and sufficient enquiries. But 
it does not follow that he did nut believe in 
good faith that he was the full ovvuer at the 
time he efieoted improvements on the property. 
(Sadasiva Iyer and Qeshagiri Iyar, JJ.) Nara- 
yana Iyer v. Sankaranarayana Iyer. 

24 I.C. 940 = 1 L.W. 369. 

- Minority and guardianship—Acts of 

guardian, 

A Hindu mother purchased certain immove¬ 
able property in her name with money belong¬ 
ing to ber major and two minor eons, held, the 
sale was not void as being in favour of minor 
sons. 30 Cal. 539 (P.C.) and 4 I.O, 583, Dist, 
(White, 0 J. and Oldfield, J.) AndaEjAMMAL 
V, NABASIMAHACHaRUR. 

24 1 0. 927 = 1 L W. 379. 

- Minority and guardianship—Acts of 

guardian — Alienation —Onus as to necessity. 

Where an alienation by a guardian is ques¬ 
tioned by a minor after attaining majority tbe 
onus of proving ueoessity is not always on tbe 
defence and if it is shown that the consideration 
for the alienation went in discharge of previ¬ 
ous debts soma of whioh is proved to have been 
contracted to save the minor’s estate tbe onus is 
shifted tothemiuorsofshowiDgthactheaheDa 
tion was not for the purpose binding on him. 
Whether the onuB his been shifted in a parti¬ 
cular oa9e is a question of f«ot 6 M.I.A. 393 ; 
40 Cal. 288. (P.O.), Ref. (Tuabji and Spencer, 

JJ ) Krishna Rao v. ayyasw*mi pada- 
YACHI. (19l4i M.W.N. 490=24 I C. 425 = 

27 M.L.J. 138. 

- Minority and guardianship—Acts of 

guardian —Lease—Long term. 

A lease by guardian beyond his powers is not 
void but only voidable by the minor. Where 
the guardian appointed under a settlement deed 
executes a lease in exoess of his powers, a 
natural guardian oannob pet aside the lease by 
mere repudiation but could only do so by get- 


HINDU LAW—Minority and Guardianship 
—Acts of guardian. 

ting a decree of ibe Oiurfc. (Sadasiva Aiyar 
and Spencer , JJ ) MUTHUKUMARA CHRTTY 
v. ANTHONY Udayan. 38 Mad. 867 = 

19 M L.T. 361 = 24 I.C. 120 = 29 M.L J. 617. 

- Minority and guardianship—Acts of 

guardian—Alienation by 

Per Sundara Iyer, J.—The duties of a 
natural guardian of a minor must bo regulated 
by considerations of what amounts to the 
interests of the minor. Tbe disoretion in the 
duty of discharging the debts binding on the 
minor rests on the guardian, The question 
would be whether that disoretion bad been 
properly exeroised. The Court should consider 
whether in the oiroumstaooes that existed at 
the tim9 of alienation the aot would be oooei- 
dered as a prudent one by men of ordinary 
prudence. To constitute pressure or necessity 
demand by the oreditor is not necessary. 
Considerable latitude must be allowed to tbe 
guardiaD iu the exeroiee of its disoretion. Per 
Sadasiva Iyer, J. — If the guardian of a Hindu 
minor’s property after weighing all the then 
existing ciroumstanoes, acts in the best interests 
of the minor, it is bindiog on tbe minor even 
if the guardian aoted wrongly. Toe alienee is 
proteoted, if he aots in good faith after making 
due enquiry that the guardian’s acts appeared 
for the benefit of the minor. (Sundara Aiyar 
and Sadasiva Iyer, JJ.) VBMBU IYER v. 

Srinivasa iyengar 23 M L J. 638 = 

17 I.C. 609 = 12 M L.T. 547. 

- —Minority and guardianship—Acts of 

guardian — Debts — Necessity. 

Where the guardiaa of a minor mortgages 
the minor’s property for purohase of jewels for 
the minor’s wife at the time of his mortgage, 
the debt is for necessary purpose and binds the 
interest of the minor in the property mort¬ 
gaged. [Wallis and Munro. JJ ) JanKIPaTHI 
Muncsawmi Cbetty V Parthasarathy 
Naidu. 12 1.0. 708 = 11911) 2 M.W N. 477. 

- Minority and guardianship — Acts of 

guardian — Settlement of disputes—Minor 
bound. 

A minor is bound by an honest settlement of 
disputes the merits of whioh were doubtful, and 
which a settlement enabled tbe minor legiti¬ 
mately to avoid. Honest belief is not oonolu- 
sive of its binding charaoter. Where the 
guardian did nut make duo enquiry into certain 
oiroum9tances forming the basis of settlement, 
but the settlement was “ fair and prudent ” 
tbe settlement is binding on the minor and 
oould not be avoided by him. [White, C J. and 
Munro, J.) NATESA IYER v. Rama IYER. 

9 M L.T. 498 = 10 I.C. 221 = 
(1911) 2 M.W.N. 145. 

- Minority and guardianship—Acts of 

the guardian—How far binding . 

A Hindu minor is bound by all aots of his 
guardian if done bona fide and toe the benefit 
of tbe minor’s estate. [Drake Brockman, J.O.) 
MANGULAL v. MT. Nanhi. flNLJ 1 = 

1922 Nag. 104. 
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HINDU LAW—Minority and Guardianship 
—Acts o uardian. 

- Minority and guardianship—Acts of 

■guardian. 

Manager of a joint family represents the 
minor members in suits although he is not 
formally appointed as the guardian ad litem. 
(Kanhaiya Lai, J.O.) Sat Deo v. Jai 
jNath. 

9 0 L.J. 141 = 1922 Oudh 75. 

Minority and Guardianship — 

Age of Majority. 

■—-—Minority and guardianship—Age of 
'majority — Guardian of person appointed. 

The age of majority of a minor for whose 
person a guardian is appointed becomes fixed 
by law at 21 and Dothing which subsequently 
happens oan reduoe it. <Spencer and Bikewell. 

JJ.) Jambagulaohi v Rajamannarswami 

67 1 0. 078 = 11 L W. 396. 

- -—Minority and guardianship—Age of 

majority. 

The age of majority for both males and 
females under the Hindu Law commences on 
the oompleiion of the 16th year. (Oldfield and 
Sadasiva Tyer, JJ.) KOWIDI 8ATI RAJU v. 
-PATAMSETTY VENKATA8WAMI 

40 Mad 923 = 82 M L.J 119 = 40 1.0.818 = 

3 L.W. 603 

Minority and Guardianship— 
Appointment by Court. 

- Minority and guardianship—Appoint¬ 
ment by Court — Mother—Supersession of. 

A false oharge of immorality made against 
the (widowed) mother of infants by the brother 
of the deceased husband in hia application for 
guardianship of tbo infants must necessarily 
be considered in any order wbioh might be 
made by the Court regarding the guardianship, 
as the mother oanuot be expeoted to live with 
the family who havo made suoh a oharge 
against her owing to estrangement. ( Woodroffe 
and Richardson. JJ.) DwijapAda Karmkab 
v. Miss Bailban. 31 1.0 6*2 = 

20 O.W.N. 608. 

- M nority and guardianship—Appoint¬ 
ment by Oourt—Rights of parties. 

No person other than the father or the 
mother has an absolute right to the guardian¬ 
ship of a minor. Among other relations the 
nearer one should be preferred. In this oase 
the maternal unoie was preferred to tho aunt’s 
Bon and father's brother’s grandson. ( Chapman 
and Roe, JJ). Laohmi Narain v Babaram 
■ Bahai. 2 P.L J. 190 = 39 I c 663 = 

3 P.L W. 420. 

Minority and Guardianship— 

Go parcener. 

- Minority and guardianship—Co par¬ 
cener — Guardianship of property . 

A Court oannot appoint a guardian of the 
(property of an infant oo-paroener under the 


HINDU LAW—Minority and Guardianship 
— Joint Hlnda family. 

Mitakshara Law. ( Fletcher and Chatterjee, 
JJ.) Janki Nath Singh Roy v. ja Mini 
Kanta Singh Roy. 22 i.c. 612 . 

Minority and Guardianship— 

De facto guardian. 

- Minority and guardianship —De faoto 

guardian — Alienation — Validity. 

An alienation by de facto guardian of a minor 
oannot bind the minor unless it is proved to 
be for his benefit or for family necessity. 
23 M L.J. 214, Foil. (Sadastva Iyer and 
Stshagiri Iyer. JJ.) KOPl'ARA KANDIYIL v. 
ANTHAIiATHIB. 24 I.C. 871. 

- Minority and guardianship —De faoto 

guardian— Step-mother—Power to bind the 
minor’s estate. 

A step mother, no doubt, is not de jure 
guardian of a minor step son but she may be 
his de facto guardian and the law is that when 
the transactions entered into by suoh de facto 
guardian or suoh as a prudent manager of tho 
property would have made and are oovered by 
legal neoessity or benefit to the minor they oan 
be upheld. ( Prideaux , A, J.C.) GANPaT v FIRM 
OF BIBSESBARLaL. 1923 Nag 280. 

- Minority and guardianship— De faoto 

guardian—Alienation—Benefit or necessity. 

A de facto Manager of a Hindu minor’ 9 
estate oan, in the oase of necessity cr for the 
benefit of tho minor, alienate the minor’s 
property. 2G Gal. 820 and 13. I.C 1126, Foil. 
Under Hindu Law, the king and no one else is 
the guardian of minors. iStanyon. A J.O.) 

Somwar Puri Guru Chandan Puri v, 
GOPAL 8INGH. 49 I.C. 246. 

Minority and Guardianship—Disposition of 

Property. 

- Minority and guardianship—Disposi¬ 
tion of property. 

A minor oaQnot make a disposition of pro¬ 
perty inter vivos muob less by bequest. (White, 

O.J. and Tyabji, J). Krishnama Chariar v. 

VEEBAVALLI KRI8BNAMA CHARI. 

38 Mad 166 = 24 M L.J. 317 = 

13 M.L.T. 883-19 I.C 482 = 
(1913) M.W..N 333. 

Minority and Guardianship—Joint Hiodn 

Family. 

- Minority and guardianship — Joint 

Hindu family. 

Where an application was made by the 
managiog member of a joint Hindu family 
goveroded by the Mitakshara Law for being 
appointed guardian of his minor son and for 
leave to sell the minor’o undivided share in 
the anoestral property ; held, that the High 
Court could under its general powers and apart 
from the provisions of the Guardians and 
Wards Aot appoint a guardian of the minor’s 
property. 26 B. 863, Foil. (Greaves, J.) 
Habinarain Das, In re. SO G. 141 = 

1928 Oal. 409. 
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HINDU LAW—Minority and Guardianship 

—Joint Hindu family. 

- Minority aud guardianship—Joint 

Hindu family—One member of age—Certificate 
of guardianship of minor members. 

If all the members of a joint mitakshara 
family are minors, an order appointing a guard¬ 
ian of the minors, is a good one. But when 
one of them oomes of age the guardianship 
ceases ipso facto, as regards him, and as there 
oaDnot be a guardianship of minors in a joint 
mitakshara family, in which there are also 
adults, the guardianship oeases also as regards 
the other minors and the member attaining 
majority bring rent Euits on behalf ol himself 
and the minor membeie. (Woodroffe and 
Richardson, JJ.) SAMDANI v . Kamala 
Kantba. 15 I C. 424. 

- Minority and guardianship—Joint 

Hindu family—Appointment of guardian of 
person. 

Though a guardian of the ancestral property 
of a minor member of a joint Hindu family 
cannot be appointed, a guardian of the person 
of suoh minor oan be appointed by the Court. 
21 1 0. 848 ; 5 L.W. 374 ; 41 Mad. 561 *, 30 
Bom. 162 ; 46 1,0. 816. D st, (Spencer and 
Bakewcll. JJ.) JAMBAGUTHACHI V. RaJA- 
MANNABSAMI NADALWAR. 57 I C 6*8 = 

11 L W 536 

- Minority a~>d guardianship—Joint 

Hindu family — Manager — Minor. 

If the Manager of a joint family is a minor 
and all the other members too are minors the 
natural guardian of the manager takes the 
place of the manager and fully represents the 
joint family. ( Batten. A.J.C.) BAJI RAO v. 
GULAB SINGH. 17 I.C. 141 = 8 N L K 136. 

- Minority and guardianship—Joint 

Hindu family—Mtmber becoming a lunatic — 
Appointment of guardian. 

A guardian of the property of a lunatic can¬ 
not be properly appointed in respeot of the 
lunatio’s interest in the property of an un¬ 
divided Mitakshara family for no outsider oan 
intermeddle with the property and affairs of a 
joint Hindu family merely by being appointed 
the guardian of an incompetent member of 
that family. Where the members of the joint 
Hindu family oonsist of a lunatic father and 
an adult son, the son must be presumed to be 
in faot the karta or manager of the joint 
family. {Atkinson and Manuk, JJ.) Parama. 
DUBE v. MAHADEO SINGH. 49 I G. 907. 

Minority and Guardianship—Liability 

of Minor. 

-- Minority and guardianship—Liability 

of minor—Sale of property alleged to belong to 
minor—Covenant for title—Breach—Liability. 

A guardian of a minor cannot personally 
bind the minor of covenants entered into on 
his behalf. The 2od deft, as guardian sold pro¬ 
perties alleged to belopg to the minor 1st deft. 
The veDdee was subsequently dispossessed as 
let deft, had do right to the property. In a 


HINDU LAW—Minority and Guardianship 
— Liability of minor. 

suit by the veDde9 for the damages, held, that 
the minor was not liable but that the guardian 
must be deemed to have entered iDto the 
oovenant personally and henoe liable. 19 Cal. 
507, Foil. ( Seshagiri Iyer and Moore, JJ.) 
Srinivasa Thatacharlu v. Noolamma. 

11 L.W. 246 = 53 1.0. 436 = (1920; M.W.N. 840^ 

- Minority and guardianship—Liability 

of minor—Contract on behalf of minor and for 
his benefit—Personal liability of minor. 

Per Ayling and Seshagiri Aiyar, JJ.—No 
deoree should be passed against a minor or his 
estate on a contract entered into on his behalf 
by a guardian, under whioh no oharge is 
oreated on the estate, exoept in oates in whioh 
the minor’s estate would have been liable for 
the obligation inourred by the guardian under* 
the personal law to whioh the minor is subjeot. 
Pec Chief Justice. —A deoree cannot be passed 
against a minor or his estate on a oontraot 
entered into on his behalf by a guardian for 
his benefit. 11 Bom 651, Foil. ( Wallis . O.J. 
Ayling and Seshagiri Aiyar, JJ.) BATCHU v. 
Vaj.JULA JaGANNADHaM 43 Mad. 183 = 
26 M.L J. 29 = 23 M L T. 23 = 9 L W 229 = 
49 1.0 b72=(1919j M.W.N. 1*8 (F.B.) 

- Minority and guardianship—Liability 

of ?ninor—Contracts of guardian. 

A Hindu guardian oaonot by bis aots, bind 
the minor with personal liability. The minor's 
liability, however, for debts properly inourred 
on his bahalf by his guardian oan be oharged 
against his estate. (Stshagiri Iyer and Napier, 
JJ.) VENKATASAMI Naicker v Muthu- 
S * MI PlLLAI. 34 M L J 177 = 

45 1.0 949 = 23 M L T 280. 

- Minority and guardianship —Liability 

of minor—P/omissory note. 

The estate of a minor is liable for a pro¬ 
missory note debt executed by his mother as 
guardian even though ihe mother did not sign 
the promissory note as guardian. 8s. 28 and 30 
of the Negotiable Instruments Aot do not cover 
all cases of representative and cannot therefore 
be applied to guardians. ( Seshagiri Aiyar and 
Napier, JJ.) Padma Krishna CHETTIAR v. 
NaGAMANI AUMAL. 39 Mad. 913 = 

30 1.0. 374 = 18 M.L.T. 216. 

- Minority and guardianship—Liability 

of minor. 

A minor is not bound bv the execution of the 
deed by his guardian on his behalf and he oan 
contest the binding nature of the debt. 
{Benson and Sundara Iyer, JJ.) BHOGARAJI 
v. ADAPALDI 8ESHAYYA. 33 Mad 580 = 

12 1.0 123 = 10 M.L.T. 179. 

- Minority and guardianship—Liability 

of minor—Trade by guardian. 

Where a minor inherits a family business, it 
is open to his mother as guardian to oarry on 
the business through a manager, if neoessary. 
But the guardian and not the minor is the- 
person personally liable on oontraots entered 
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HINDU LAW—Minority and Guardianship 
—Liability of minor. 

into in the oourse of the business. The credi¬ 
tors have only an indirect right of reoourse 
against the assets of the business in so far as 
the guardian Jbiroeelf has a right of indemnity 
against suoh assets. If, however, the guardian 
has no euch right and is himself aooountable 
to the minor the oreditor’s remedies are only 
against the guardian. It is improper for a 
guardian of a mmor'a business to empower on 
agent to draw bills in favour of himself or his 
firm aDd il the guardian eufiers loss by the 
fraud of the agent, he and not the mmor nor 
his assets are liable. (Wallis and Munro , JJ.) 
Banka Krishnamurtbi v. Bank of 
BURMAH, LTD. 35 Mad 092 = 

(1911) 1 M W N. 383 = 14 I 0. 389 = 
21 M L.J. 620 = 11 1.0. 79 = 11 M.L T. 3d. 

- Minority and guardianship—Liabi 

lity of minor—Contract by guardian. 

<Ju a cGiiuaoi entered into by a guardian on 
behalf of a minor in which the minor’s estate 
would have been liable lor the obligation 
incurred by the guardian UDder the personal 
law of the minor a deoree might be passed 
against the estate of the minor. iMacnair, 
A.J.C ) CbbogalalMegbraj V . KaNBAIYA- 
LAIi TARACHAND. 86 I 0. 740 

• 

- Minority and guardianship—Liabi¬ 
lity of minor—Contract—Want of mutuality. 

A guardian of a minor oannot biud the 
minor’s estate by a oontraot for the purchase 
of immoveable property, and as the mmor is 
not bound by suoh oontraot there is no 
mutuality and consequently the minor oannot 
obtain speoifio performance of the contract. 

( Stanyon , A.J.O.) 8URAJM*D v. Pandbari. 

41 1C 43=13 N L.R 98. 

- Minority and guardianship—Liabi- 

lity of minor—Guardian carrying on lusiness 
on behalf of minor pi oprietor—Debts of trade — 
Whether assets liable. 

Where a Hindu family maintains itself by 
trade, and a minor beoomes by inberitanoe the 
sole owner of suoh business, if the trade is 
carried on thereafter by the guardian the assets 
of suoh business will be liable for suoh debts 
oontraoted by the guardian as are necessarily 
inoidental to or flow out of the oarrymg on of 
the trade along its normal oourse. 20 Bom. 767 
Foil. ; 26 Bom. 206 and 34 Bom. 72, Ref. 

( Stanyon , A.J.O.) JB1TIBAI v. TKJM*I>. 

41 l.C. 89 = 13 N L R. 109. 

—- Minority and guardianship—Liability 

of minor—Personal covenant. 

A guardian oannot bind the estate of the 
ward except by an agreement dearly purporting 
to do so and that only in certain oases. A 
guardian oannot bind his minor ward by an 
agreement to make the latter personally liable 
for future maintenance although be can bind 
the estate if it is subjeot to a future liability 
and the covenant be for the benefit of the 


HINDU LAW—Minority and Guardianship 
—Natural guardian. 

estate of the minor. (Miller, C. J. and Coutts, J.) 
Raj Kumar Jagannate Prasad biNGB v. 
MlBZA EKBAL BABADUR. 5 P L J 289 = 

89 I C. 214 = 1 P L.T. 65. 

- Minority and guardianship — Liabi¬ 
lity of minor—Mortgage by guardian. 

A mortgage of a minor's properly by his 
guardian is binding on the minor only to the 
extent by which he was benefited. The omission 
in the document of any reference to the minor 
does not render the document imfieciual if it 
is proved that the guardian intenoed to act only 
as guardian of the mmor. ( Chapman and 
Jwala Prasad. JJ.) KaLI Rai v Karu tiINGB. 
3 P.L.W. 210 = 42 1 0. 462 = 4 P.L.J. 78. 


—— - Minority and guaraiansh p— Marriage 

— Right of mother to stlect tnaegroom for 
daughter. 

A mother is entitled to select a bridegroom 
for her daughter and this right of hers should 
not be interfered with by the Court exoept in 
very exceptional oircumstanoes. | Wallis , J.) In 
the matter of, MANX Bai. 22 l.C 831 = 

18 M L T. 146. 


- Minority and guaraianship— Mother — 

Conversion. 

Though an ui divorced mother of Hindu in¬ 
fant becomes a Christian, sbe can still bo 
appointed the guardian ol the inlams if sbe he 
in a position to eatisiy the Court that ebe w»ll 
be able to carry out the obligation of bringing 
up her children in the faith of ber husband. 
KVtoodrtfle and Richardson, JJ.) DwijaPaDa 
Kabuakab v. Miss Bailean. 

34 1 C. 632 = 20 C W N. 608. 


- Minority and guardianthtp— Natural 

guardian — Father— Dtleg a lion of functions — 
Revocation—Interest of minors. 

As in England, eo among the Hindus the 
father is the Datura! guardian of his children 
during their minorities, but tbeir guardianship 
is in the nature of a sacred trust aDd be oanDOt 
therefore durmg his lifetime substitute another 
person as guardian in his plaoe. He may in the 
exeroise of his discretion as guardian entrust; 
the oustody aDd education of bis children to 
another, but the authoriiy is revocable and if 
the interests ol the ohilJren require it, the 
father oan resume the oustody and eduoation 
of his ohildren in spite of any oontraot to the 
contrary. If, however, the authority has been 
aoted upon in suoh a way as, in the opinion of 
the Court exeroisiDg the jurisdiction ol the 
crown over infants, to oreate expectations on 
the part of the minor and it is undesirable in 
the interests of the minor to revoke the autho¬ 
rity, then the Court will plaoe the minor under 


Minority and Guardianship—Marriage. 


Minority and Guardianship—Natural 

Guardian. 


Minority and Guardianship —Mother. 
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HINDU LAW — Minority and Guardianship 
— Natural guardian, 

the ouatcdy of the delegated guardian. ( Lord 
Pirker,) Mrs Annie Besant v. Nara- 
YANIAH. 88 Mad. 807 = 41 I.A 314 = 

27 M L J. 30=18 C.W N 1089 = 
1 L W 820= (1914) M W N 333 = 
16 M L T. 163 = 20 C L.J 2i3 = 
24 I C 290 = 16 Bora. L.R 623 = 

12 A L J. 1133 (PC.) 

[On appeal from 23 M.L J. 661 = 
13 M L T. I = il9l4j M W N li8uppl) = 
*21 I.G. 789 whici itself was an appeal from 
23 M L J. 3oO = (1913) M W N. 863. 

- Minority and guardianship—Natural 

guardian — Mother. 

Under the Hindu L»w after the father the 
mother is the preferential guardian of minors 
and not tbeir brother. A payment by him will 
not save limitation under 8 . 21, Lira. Aot. 

( Mookerjee and Walmsley, JJ.) BlRESWAR 
MoOKERJEE V. AMBIKA CHARAN BATTA- 

CHARJEE. 42 1 0. 472 = 45 Oal. 630 

- Minority and guardianship— Natural 

guardian—Step mother. 

In the absence of nearer relations, a step¬ 
mother is under the Hindu Law, entitled to aot 
as the guardian of her step-son. I Seshagiri 
Aiyar and Napier, JJ.) VENKATASAMI 
NAICKER v. MUTHUSAMI PlLLal, 

34 M L J 177 = 43 I C. 949= 23 M.L T. 280. 

- Minority and guardianship—Natural 

guardian - Who is. 

Per 8adasiva lj,er , J :—Nobody other than 
the father and mother of a minor with the 
probable exceptions of the elder brother and the 
direot male *nd female anoestors, is entitled to 
be the natural guardian of the minor. 2 C W. 
N- 19i, F.,u ; 39 Cal. 232 (P.C.), Raf. Toe 
paternal aunt is not a natural guardian. 
(Sadasiva A yar and Tyabji, JJ.) THaYam- 
MAL V KUPPANNA KOUNDAN. 

38 Mad 1123 = 26 1 0. 179 = 27 M L J. 283. 

- Minority and guardianship—Natural 

guardim —Father —Father's right to appoint. 

A Hindu father oaa appoints guardian of his 
child orally or by will to the exolusion of the 
mother. [Sundara Aiyar and Spencer, JJ.) 
ANANTHANAR *Y *NA IYER V 8AV1TRI 

AMMaL. 36 Mad 151 = (1912) M W N 39 = 
11 M L T. 63 = 13 1.0 488 = 22 M.L J. 231. 

- Minority and guardianship—Natural 

guardian — Step-mother. 

Uuder the Hindu Law the step-mother is 
not the natural guardian of her minor step-son. 
She is not therefore, a guardian within Art. 44 
of the Limitation Aot so that Artiole does not 
apply to an alienation by her. iMitlra, A.J.O.) 
VITHU v. DEVIDASS. 81 I.C. 943 = 

18 N.L.R. S3 

. . — Minority and guardianship—Natural 

■guardian—Father—Delegation of right. 

The father as natural guardian, may delegate 
hie authority to others but such delegation is 
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--Right to gaardianahip. 

revocable. Guardianship being a saored trust, 
the father oaunot substitute another guardian, 
39 Mad. 807, Foil. ( Drake Brockman, J.O.) 

Hanuman 8 ingh v. Ganesh Prasad. 

' 50 1.0.380. 

-- —Minority and guardiamhip—Natural 

guardian— Delegation by father—Resumption. 

A Hindh father may in his discretion entrust 
the custody and education of his children to 
another but by so doing he does not oease to 
be the guardian, that being an office whioh 
he oannot permanently pact with in favour 
of a third person. ( Lindsay , J C.) MuSHaF 

Husain v. Mohammad Jawad. 

21 O G. 194 = 48 I.C. 60 = 3 0 L.J. 616. 

-- —Minority and guardianship—Natural 

guardian — Mother. 

Under the Hindu Law the mother is the 
natural guardian of a minor after the death of 
the father, irrespective of whether the family be 
joint or separate (Jwala Prasad. J ) BhaIRS 
Prasad 8 ahu v. Ram Chandra Prassd. 

48 I.C 233 = 4 Pat. L.W. 373. 

- Minority and guardianship—Natural 

guardian. 

Father’s brother’s wife is not a natural 
guardian. (Sharfuddm and Roe, JJ.) 8 UBA 
MaHTON v. MUNSHI MAHTON. 40 1.0 625. 

Minority and Guardianship— 
Promissory Note. 

- Minority and guardianship — Pro¬ 
missory note—Liability of minor. 

The executant of a promissory uote was 
described in the body of the note as the 
guardian of a minor and the necessity for 
borrowing wa9 stated in the uote as arising 
from the minor’s father’s debt. Held, that the 
minor was still not liable on the pfomi 6 ?ory 
note. (Oldfield and Sadasiva Iyer, JJ.) 
RAMASWAMI MUDALIAR V. MUTHUSWAM! 
Iyer. 30 I.C 481. 

Minority and Guardianship — 

Right to guardianship. 

- Minority and guardianship — Right to 

guardianship—Son by first husband. 

The mother oontinues to be the natural guar¬ 
dian of her infant son, even after her remarriage 
with second husband, if tbe infant eon lived 
with her. ( Shah and Crump, JJ.) RAOJI 
Thakabam v. Prembaj 8 adaram. 

1923 Bora. 213. 

- Minority and guardianship—Right to 

guardianship. 

The guardian of a minor widow is her hus¬ 
band's kin and it is only when the husband’s 
family becomes extinot that the heirs of her 
own father are entitled to be her guardian. 
(Mookerjee and Buckland. JJ.) 3aTIS v. 
KalidasI. 68 I.C. 877 = 84 C.L.J. 889. 
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—Right to guardianship. 

-- —Minority and guardianship—Right to 

guardianship—Paternal relations. 

Oa the death ot the paceat o t a child the 
paternal relations of the minor nave no legal 
right of guardianship of the ohild. (Mookerjee 
and Beachcro/t, JJ.) NlRODE Barani Debya 
V. BHOLaNATH SARKAR. 26 I C. 300. 

- Minority and guardianship —Right to 

guardianship — Re-marriage—Paternal grand¬ 
father—Right to give minor in marriags. 

Uader the Hindu Law the mother is, after 
the father, the natural legal guardian of her 
minor daughter and she does uot lose her 
right by re*m*rriage in any oase when such 
re-marriage is recognised as valid by ousoom. 
Where the welfare of a female minor is not 
being negleotud by the mother, it is not proper 
to appoint the paternal grandfather as 
Ruardian of the person of the minor and to 
allow him to remove the girl from the oustody 
ofthemnher. A Hindu mother oan effeot a 
valid marriage for her daughter even m the 
presence of the paternal grandfather. ( Dundas , 
J.) MUSSAMMaT INDI v. GHANIA. 

S3 1.0. 783 

- Minority and guardianship—Right to 

guardianship —Minor widow. 

The guardians of a minor widow are the 
husband'd relations within the deoree of a 
Sapinda, in preference, to her father and his 
relations. (Johnstone. C J. and Ratiigan J.) 
Emperor v. Tek Ohand. 

27 P R Or. 1913 = 16 Or L.J. 780 = 
81 1 0 380 = 48 P W R. Or. 1913. 

-—— Minority and guardianship—Right to 

guardianship—Conversion — Effect, 

A Hindu father does not lose his right to 
appoint any one as guardian for his ohild by 
beooming a Christian. ( Wallis and A^dur 
Rahim, J J ) ALBRECHT v. Bathes Jel 

LAMMA. 11 M L T. 03 = (IB 12j M. W N 83 = 

13 I.O. 433 = 22 M L.J. 247. 

- Minority and guardianship—Right to 

guardianship — Mother. 

The mother is entitled to the guardianship 
of a minor boy or girl after the father aod the 
paternal kindred te postponed to her. But in 
respect ol property the surviving oo-paroeuers 
would be entitled to hold possession ol the 
family estate till partition, 4 M H.O.R 389; 

8 M.H.OR. 116 , Poll. (Btnson and Sundara 
Aiyar, JJ.) AOHA Rangan*ikammal v. 
aoha Ramanuja aiyanoab 33 Mad 728 = 

21 M.L J 600 = 10 M L T 57 = 
11 I 0. 370 = 11911) 2 U.W N 283 

--- - Minoritu and guardianship—Right to 

guardianship—Not lost by re marriage of 
mother. 

A Hindu widow, who is allowed to re-marry 
by the oustom of her oaste, does not, on re* 
marriage, lose her right of guardianship of her 
minor eon, (Prideaux, J.O.) 8HAHU v. 
Mohidin. 63 I.O. 897-4 N.L J. 60. 

Vol. 111—70/ 
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—Testamentary guardian. 

— ——Minority and guardianship—Right to 

guardianship—Re-marriage. 

A Hindu mother loses her natural right of 
beiDg a preferential guardian of her minor son’s 
persons by reason of her re-marriage. She may 
be appointed a guardiau as a Btranger. | Mitra, 
A.J.C.) OHIRONIJI KASAR v. PUNAM CHAND. 

48 I C. 73. 

Minority and Guardianship — 
Testamentary Guardian. 

- Minority and guardianship—Testa¬ 
mentary guardian. 

A Hindu father has, under the Hindu Law, 
power to appoint by will a guardian of the 
property of his minor son. (Meats, C.J. and 
Sulaiman, J.) Dubanand v AnandmaNI. 

18 A.L.J. 1127 = 39 I 0. 909 = 

2 U.P.LR All. 431 = 43 All. 213. 

- Minority and guardianship — Testa¬ 
mentary guardian — Father's power — Minor 
sons — Alienation by guardian—Limitation. 

It is competent to a Hiodu father to appoint 
a testamentary guardiau for the management 
of the family properties during the minority 
of his sons. It the mother of the nephews of 
the minor sons, acquiesces in the arrangement, 
it will be good against all An alienation by 
suoh guardian would be binding on the minor 
ions unless set aside within the period under 
Art. 44 of the Limitation Aot. [Scot', O J. and 
Beaman, J.) Mabableshwar KrishnaPPA 
v. Ramchandra Mangesh Kulkabni. 

38 Boro. 94 = 21 I C, 860= 13 Bom. L R. 882. 

—— —Minority and guardianship — Testa¬ 
mentary guardian. 

Under Hindu Law a man oannot appoint a 
guardian of his minor nephew Aoy provision 
in a Will of a Hindu testator appointing a 
guardian of his nephew does not bind the 
Courts under 8. 7 (3) of the Guardians aod 
Wards Aot. ( Chevis , J ) Dhanpat Ram v. 
pbem Singh 220 P L.R 1911 = 

12 I G. 432 = 220 P.W.R. 1911. 

- Minority and guardianship — Testa¬ 
mentary guardian—Hindu father. 

Under the Hmdn Law it is open to a father 
to appoint a testamentary guardian for his 
miaor son. 41 M. 661 Referred to. Whatever 
doubts may exist as regards the powec of the 
fat her to appoint a testamentary guardian for 
his minor son as regards ancestral property, it 
is open to him to appoint such a guardian 
as regards bis separate or self acquired property. 

A bequest by a Hindu father of his separate 
property to his minor daughter ooupled with 
the appointment of a testamentary guardian 
for the minor's property would be valid. 

(Oldfield and Devadoss, JJ ) Konthalath- 

AMMAL V SOUNDARaTBACHI. 

46 Mad. 873 = 48 M.L.J. 481 -18 L W.256 = 
(1923) M.W N 902-74 1.0 888 = 

33 M L.T. (H.O.) 80. 



1107/ 


CIVIL DIGEST, 1911—1923. 


1108 P 


HINDU LAW —Minority and Ouardlamhlp— i 

Testamentary guardian. 

- Minority and guardianship—Testa¬ 
mentary guardian — Father's power to appoint. 

Per Sadasiva Iyer, J.—A Hindu oannot by 
will appoint a guardian to the anoestral pro¬ 
perty ot his minor sons who take such property 
by surviorship and not by suooeseion. 30 
M.L.J. 504 ; 21 I.C. 848 ; 29 I.C. 476, 
Foil ; 7 W.R. 71 ', 13 M.I.A. 209, Diat. ; 

38 Bom. 94, Diat. An executor oannot be ap¬ 
pointed as guardian lor purposes of binding his 
estate. Spencer, J. Semble. —There may be 
exceptional oaaed in wbioh a Hindu father may 
validly appoint by will a guardian to manage 
hia undivided son s estate during their minority, 
when there is an adult oo-parcener to do ao. 

(Sadasiva Iyer and Spencer, JJ.) CHIDAM¬ 
BARAM PlLLAI V. VEERAPPA CHETTIAR. 

22 M.L T 380 = 6 L.W 640 = 
(1917) M W.N, 744 = 43 I.C. 8b3. 

- Minority and guardianship — Testa¬ 
mentary guardian. 

It ia not competent to the only adult co¬ 
parcener of a Mitakshara family consisting of 
himself and his minor oo-paroeners, to appoint 
a testamentary guardian to the oo-paroenary 
properties of the minor oo parceners. 41 M. 
661 and other cases followed. Consequently it 
is not open to a father to appoint a testamen¬ 
tary guardian for the properties in the hands of 
bis minor sons in supersession of the mother. 

( Kotwal, A J.C.) JlWANDAS V. RAJR4NI. 

64 I.C. 433. 

Mitakshara. 

See Hindu Law—texts. 

Mortgage. 

See Hindu Law—alienation. 

Mutt. 

See Hindu Law—( i) religious Offioe. 

(2) Religious and cha¬ 
ritable Endowments. 

Nattu Kottal Chetties. 

See Hindu Law—applicability. 

Obstructed Heritage. 

See Hindu Law—Inhebitance. 

Partible Property. 

See Hindu Law—Partition. 

Partition. 

ACCOUNTS. 

AGREEMENT. 

ALIENATION. 

AWARD. 

Burden of proof. 

Co WIDOWS. 

Daughter. 

Declaration of intention. 

Division in status. 

Effect of. 

Equities. 


HINDU LAW—Partition—Account!. 

Evidence of. 

Father. 

Female sharer. 

ILLEGITIMATE SON. 

Institution of suit, 
minor 

Onus of proof, 

Oral. 

Partial partition. 

Provision. 

Re opening of. 

Re union, 

Right to. 

Shares. 

subject-matter. 

8UIT FOR. 

Partition—Accounts. 

- Partition — Accounts — Marriage ex¬ 
penses incurred afttr suit but before actual 
partition. 

Uoder the Hindu Law, the mtnager of a 
joint family is not obliged to keep acoounts 
while the family remains joint. When a parti¬ 
tion is asked for, partition takes plaoe of the 
properly as it exists in the hands of the 
manager. From the date of the suit there ia 
a severance of interest and for purposes of 
suooession the family members are no longer 
considered joint ; but it does not follow that 
thereafter until the joint family property is 
actually divided it does not remain joint. If 
pending such division there are many expenses 
which should be properly inourred by the joint 
family purse, ( e.g ., marriage expenses) those 
expenses are taken out ot the family property, 
and they canDOt be debited to any p»ruoular 
co-paroener. ( Macleod, O.J. and Heaton, J.) 
RAMNATH v. GOTURAM. 84 1.0 113 = 

21 Bora. L R. 1179. 

- Partition — Accounts — Liability of 

manager. 

The manager oannot be oalled on to defend 
past transactions. The aooount which has to 
be token is merely an enquiry into existing 
assets. This general rule, however, baa one 
exoeption viz., in the case of mioors for they 
oannot be deemed to aoquiesoe in the manage¬ 
ment of the estate. (Beaman, J ) HARI Das 
LaLJI v. NAROTAM RaOHaVJI. 14 I.C 789 = 

14 Bom L R. 237- 

- Partition—Accounts — Manager's duty 

to account, 

The only aooount that the karta is liable to 
submit in a suit for partitioo is as to the 
existing state of the property divisible. The 
parties have no right to look back and claim 
relief against past in equalities of enjoyments 
of members or other matters. (Mookerjee and 
Panton, JJ ) NlBARAN v. NlRUPAMA. 

26 C W.N. 570 = 69 I.C. 476 = 34 0 LJ. 363. 

- Partition — Accounts — Liability of 

manager. 

The manager is liable to aooount only aooord- 
ing to the existing state of the family. But 
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the statement of the manager as to the pro* 
perties existing is not oonolusive and the other 
members oan show assets other than those 
admitted. (Fte'cher and Richardson, JJ.) 
PORMESBWAR DUBEY V. GOBIND DUBEY. 

43 Cal. 459 = 83 I.C 190 = 20 C.W.N. 25. 

■- Partition — Accounts — Purchase of 

property. 

In a partition suit the Court will not, exoept 
in special oiroumstances. Order an aooount to 
be taken of pa*t transactions. Where it is 
impossible to predioate how muoh will ulti¬ 
mately be realized out of the outstanding debts, 
it is sufficient to give the plaintiff a declara¬ 
tion that he is entitled to his proportionate 
share of whatever may be reoovered. Any 
property aoquired by a member with his own 
money after the passing of the preliminary 
decree for partition would not be liable to 
partition, but when, it is shown that he 
possessed ancestral funds from whioh suoh 
property oould be acquired, it lies on him to 
show that those funds were not employed for 
the purpose. If he fails to discharge tbis 
burden, it must be presumed, that the 
property was aoquired with money belonging 
to the joint family and it is therefore, liable to 
partition. (Broadway and Brasher, JJ.) 

Lachhman Das v. Nanak Crand. 

23 P W.R. 19*3 = 1923 Lah. 20. 

- Partition—Accounts — Manager’s lia¬ 
bility to account. 

Where an aooount has to be taken with a 
view to make a partition of joint family proper¬ 
ties, the aooount is merely an enquiry into the 
existing assets and the head of the family 
oannot in general be called upon to defend the 
propriety of his past transactions exoept in 
oases of fraud, misappropriation or gross rsok- 
less waste. The manager being the accounting 
party has to file an account as to the proper¬ 
ties available for partition but the other 
members are not bound to aocept it. The 
enquiry directed by the Oourt should be con¬ 
ducted in the usual manner to find out what 
the property consists of. The manager should 
be directed to file his accounts and the other 
members given opportunity to verify the mm», 
The mere fact that aooount books were not 
kept would not in the absenoe of evidence to 
show that the accounts produoed Are false in 
any particular render him liable. (Spencer, 
and Kumarasioami Sastry, JJ.) Tada BULLI 
Tammibeddi v tada bulli Ganoireddi. 

45 Mad. 281 = 42 M L J 070 = 
30 M L T 323 iH O.) =16 LW 59 = 

1922 Mad 236 .2). 

- Partition — Accounts — Set-off—Deb 

due to one member. 

When taking accounts in a partition suit, a 
time-barred olaim by one oo-parcener against 
the joint family, oannot be allowed as equitable 
8et-ofl. (Spencer and Ramesam, JJ ) 8UB- 
baya Bhandaby v. Janabdana Bhandary. 

41 M.L J. 370 = 
62 1.0. 852-14 L.W. 684. 


HINDU LAW—Partition—Agreement. 

- Partition —Accounts, method ojtaking 

—Custom among Vaisyas. 

The account to be taken in a partition suit 
is an aocount of the assets and liabilities of the 
family on the date of the plaint. Jewels given 
to the wives of oo-paroeners oannot be made 
available for partition- There is no custom 
among Vaisyas whereby the value of the jewels 
is to be debited against the husband’s share. 
(Wallis, C.J. Hughes, J.) LIN3AMALLU 

Varada Raghaviah v. Ling*mallu Ven- 
KATARAMANIAH. 61 I.C. 772 = 13 L W. 262. 

- Partition — Accounts — Partnership 

consisting oI some of the members of the joint 
family— Suit by or against family for debt 
due. 

Where an aotion for the recovery of sums 
advanced by a partnership consisting of some 
of the members of a joint Hindu family against 
the family is barred, the claim oannot be 
enforced in an aotion lor partition after it has 
become barred eilher by way of equitable set-off 
or as an item in the partnership acoounts with 
the family. (Sacfusiua Aiyar and Phillips, JJ.) 
Vkllayappa Moothan v. Krishna 
MOOTHAN. 44 I.G. 428 = 31 M L J. 82. 

- Partition — Accounts—Mesne profits — 

Infant member. 

A mmor member living separately of his own 
aooord and not because of the manager is not 
entitled to mesne profits at the partition of the 
property. (Sundara Iyer and Saiaswa Iyer, 

JJ.) Srinivasa Iyengar v Thiru- 

VENJADATHA IYENGAR 38 Mad 556 = 

28 M.L J. 641 = 11914) M W N. 282 = 

(1913) M.W.N. 1034 = 28 1 0.264 = 

15 M L T. 307. 

- Partition — Accounts— Liability of 

manager— Division in status. 

There may be a division in status as distin¬ 
guished from a division of property. The for¬ 
mer is a matter of individual decision while 
the latter is the resultant Irom that dioision. 

A separation of one branoh of the family does 
not neoessarily put an eDd to the joint manage¬ 
ment of the estate by tbo manager. In an 
ordinary partition suit where there is no pre¬ 
vious separation the enquiry is in the absence 
of fraud or other improper conduot directed to 
ascertain the divisible assets, the manager not 
being liable to aocount for his past dealings 
with the family property. (8tuart and 
Kanhaiya Lai. A.J,0s.) Suraj Nabayan v. 
IQBAL NARAYAN. 48 1.0. 543 = 8 O L J. 676. 

Partition—Agreement. 

- Partition—Agreement against. 

Any member of the joint family after its 
disintegration cannot bring a suit for separate 
possession of the joint property if be joined 
the others to refer their matters to arbitration 
and an award is made thereon precluding 
themselves duriDg their lifetime from olaiming 
separate possession of it by means of a partition 
by metes and bounds as the award is binding . 
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on them. {Knox. A.C.J. and Piggott, J.) RUP 
Bingh v. Bhabathi Singh. 42 All. 30 = 

53 1.0. 632 = 17 A L J. 916 

- Partition—Agreement against. 

The faot that the tenanta-in-common of the 
village are jointly responsible to the Govern¬ 
ment for the land revenue will not make the 
village impartible. Nor oan the compromise 
among the parties that the lands should not be 
divided, impart the oharaoter of impartiality 
to the estate. Impartiality arises out of some 
special, enure or some general family or looal 
custom. Parties oannot render an estate 
impartible whioh is partible. (Chandavarkar 
and Bayward , J J.) PRIOJSHAH BHIKAJI 
VANDRIVaLLAH V. MANIBHAI NICHHABAI 

36 Bom. 53 = 12 I C 513 = 
13 Bom L R. 963. 

Partition—Agreement against. 

Agreement not to partition is binding on tbe 
parties thereto provided no equitable ground is 
made out for not giving effeot to the agree¬ 
ment. (Chatter jce and Richardson, JJ.) 
Chaita Dassy p. Madan Chandra das. 

83 I C. 33. 

■Partition — • Agreement against — 
Devolution of share of childless sharer on his 
brother—Validity of. 

A clause in a partition deed that in the event 
of the death of any one of them without male 
issue his share after dedicating alienations by 
him should be divided among the survivors is 
valid and does not oontraveoe the provisions 
of 8. 6 of T.P. Aot, or Hindu Law. 39 All 414, 
Poll. (Wallis. O.J and Seihagiri Aiyar, J ) 

Muthu Raman Chittiar v ponnuswamy 
UDYar. 29 M.L J 214 = 18 M LT 124 = 

(1919) M.W N. 405 = 29 l.C. 649 = 

2 L W. 533. 

Partition—Alienation. 

- Partition—Alienation of share. 

If tbe members of Hindu oo-paroenary. deal 
with their shares with the oonourrenoe of tbe 
others, the family should bo deemed to havp 
separated. (Chitty and Teunon, JJ.) SAKHI 
Lad Chowdhury u. Wajid ali. 

90 1.0. 91 = 29 C.L.J. 207. 

-- Partition — Alienation of share — 

Release /or consideration. 

A release for consideration by oo-paroener 
effeots a severance as between him and the other 
members of the joint family. (Abdur Rahim 
and Spencer, JJ.) INDOJI JlTHAJI v. KOTTA- 
PALLI RaMA CHARLU. 54 1 0.145 = 

10 L W. 498. 

--- Partition — Alienation of share — 

Unilateral declaration—Effect of. 

Where a member of the joint Hindu family 
transferred bis share in the family property to 
another member for consideration tbe tranao- 
tion amounts to a reounoiation of the trans¬ 
ferer's share for a consideration and does not 


HINDU LAW -Partition—Alienation. 

effeot a partition amoDg all the members of the 
joint family. 5 Mad. 196; 15 All. 339, Ref.; 11 
Mad. 304, Diet. An alienation by a oo-paroener 
i6 not an unilateral declaration of intention to 
effeot a partition in the family. (Aylinq and 
S‘shagiri Aiyar, JJ.) KAVERAMMA v VISHNU 
KUNKRILaYYA. 49 l.C. 268. 

- Partition — Alienation of share — 

Alienee from co-parcener—Mesne profits. 

Where the family has become divided in 
status an alienee from a oo parcener who has 
not been in enjoyment of his share is entitled 
to his share of the profits from the date of tho 
purohase, in a suit for partition. But when 
the family has not become divided before aliena¬ 
tion, profits can be olaimed only from the date 
to tbe deoree 39 Mad 265 ; 31 M.L.J. 275 ; 
14 Cal. 493; 16 Cal. 397, Diet. (Spencer and 
Krishnan, JJ.) Vanjapcri Goundan v. 
pachamutu Goundan 7 L W 223 = 

43 I C. 62 = 33 M L.J. 609. 

- Partition— Alienation of share— Effect 

of . 

Per Sadasiva Aiyar, J. —A member of a joint 
Hindu family who sells away bis share in all 
the oo-parconary property beoomes severed from 
tbe joint family and the alienee beoomes a 
tenant-in oommon with the oo-paroeners in 
respect of the Phare so alienated iWalhs, 
C.J., Sadasiva Aiyar and Seshagiri Iyr, JJ.) 
8UNDARA RaJAM V. ARUNACHELAM CHETTY. 

39 Mad 136, 199-29 M L J. 793 816 = 

2 L V/. 1247, 1206 = 18 M L.T 693, 968 = 
33 I 0 858= (1916) 1 M.W.N 31. 

- Partition—Alienation of share — De¬ 
cree at the instance 0 / stranger—Effect of. 

A holding belonged to two brothers forming 
a joint Hindu family. The elder exeouted a 
muchiltka in favour of tho plff. acknowledging 
that tbe land was Kambatham. Plff. instiiutsd 
a euit under tbe Rent Reoovery Aot tooompel 
him to exobaoge patta and muchilika, treating 
him alone as the owner aud on his failure an 
order of ejeotment was passed under 8. 10 of 
Rent Recovery Aot. No dispossession took 
place in pursuance of the said order. The 
judgment-debtor died and the plff. instituted 
tbe preheat suit to recover possession of the 
hdding from his judgment-debtor’s son and 
brother. Held, assuming that the plff. acquired 
by reason of the judgment the share of his 
judgment-debtor that share could not be 
awarded to him without a suit for general 
partition. A deoree for joint possession also 
oould not bs made as the Court would not in 
the exercise of its discretion pass a deoree for 
joint possession in favour of an alienee from 
one of the members of joint Hindu family. Per 
Sundara Aiyar, J.—The deoree has not the 
effeot of conveying the interest of the judgment- 
debtor or in any way affecting the right of 
survivorship of the other members of the 
family. 29 All. 215, Dist. Per Sadasiva 
Aiyar, J. —The deoree operated to serve the 
joint tenancy and to convey to the plff. the 
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rights of the judgment-debtor. 29 All. 215, 
Foil. (Sundara Aiyar and Sadasiva Aiyar 
JJ ) Nabayanswami Naidu V. Thibu- 

MULASETTI SUBBAYA. 

24 M L J. 79=16 I.C, 698 = 
(1913; M.W.N. 96. 

- Partition — Alienation of share— 

Survivorship or inheritance. 

When a oo-paroener alienates his interest in 
a oo-paroenary property, the joint tenanoy in 
respeot thereof is thereby put an end to, and 
the other oo-pacoeners become tenants in¬ 
common. 86 Mad. 47, Ref. Qucere—l n what 
oapaoity does a oo-parcener, who alienate 
his interest in part of the oo-paroenary 
property take the share of another oo parcener 
who dies subsequent to the alienation whether 
by a survivorship or inheritance. 20 Mad. 690, 
717, Ref. [Benson and Miller , JJ.j 8RJNI- 
VaSA SONDaRA 1’HaTHAOHaRIar V. 

Krishnaswamy Iyengar 11 M L.T 312 = 

15 I C. 894 = 11912, M.W N. 879. 

[This is no longer law. 8ee 23 l.C. 988 = 
89 Mad. 263 V F B.j also 81 M.L,J. 279 iF.B ]j. 

Partition—Award. 

-- Partition — Award — Conditions 

annexed to devolution of properly allotted to 
each sharer. 

Whore oertain arbitrators are appointed to 
make a revision of all the moveablo and im¬ 
moveable property among oertain brothers it is 
open to the arbitrators to allot a definite share 
of the estate to eaoh of the relernug parlies 
and is also open to them to make the allot¬ 
ment subjeoo to conditions whioh affeot its 
tenure or devolution. Where the aroicratora 
annexed a oondition to their award that pro¬ 
perly allotted to respective oo-paroeners is to 
be theirs but if any of them die without male 
iesue, that person’s share was to go to the 
other oo-paroenors held that the insertion of 
the conditions was valid and did uot vitiate 
the award. The arbitrators did not alter the 
oourse of legal devolution in a mode at variance 
with the ordinary prinoiples of Hindu Law, 
for aooordiug to Hindu Law the oo-paroeuers 
could have validily agreed amongst themselves 
to exclude the widowa from succession us the 
arbitrators ban done. 29 M.LJ. 214, Ref. 
to. (Kotival, A.J.C5.) MT. PHULA v. Kusam 
8INCJH. 1923 Nftg, 70. 

Partition —Burden of Proof. 

-- Partition — Buraen of groof. 

There is no presumption, when one oo par¬ 
cener separates from the others, that the 1 tttor 
remain united. (Lord Buckmaster ) Mt. 
Jatti v. BANWABI LAL. 18 L W 273 = 
45 M L J. 899= (1923 M.W.N. 637 = 
25 Bom. L.R. 12j6 = 4 Lah 380 = 
60 I.A. 192 = 21 A L J 982 = 
L.R. 4 (P C.) 139-1923 P.G. 186. 

- Partition—Burden of proof. 

. The buiden of proof, where a Hindu family 
18 joint and a cuoluea of joint family property 
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exists, is on the party setting up a case of sepa¬ 
rate estate. ( Jenkins , C.J. and Mookerjee, J.) 
Ganpat Marwari v. Bad Mokund. 

22 I.C. 27 = 18 C.LJ. 518, 

— - Partition—Burden of proof. 

Where one oo-paroener separates from others 
there is no presumption that the rest remain 
united. (Scott-Smith and Leslie Jones, JJ.) 
NILKANTH v. JAI GOPAL. 60 1.0.690. 

- -Partition—Burden of proof—Shifting 

of. 

A Hindu family is presumed to be joint till 
the contrary is proved. But where the father 
is actually found to have been selling proper 
ties to his son himself, the inferenoe id dear 
that some sort of partition must previously 
have taken place. Then the burden of proof 
as to jointness is shifted to the party alleging 
jomtness. (Rattigan and Scott Smith, JJ.) 
auKe Dial v. Mani Ram. 29 P.R 1919 = 

27 I.C. 489 = 29 P.L.R. 1916. 

- Partition—Burden of proof. 

The presumption is that a Hindu family is 
joint but there is no presumption "of separation 
taking plaoe before or alter a particular year. 
Onus as to time of separation lies on the person 
setting it up. (Reid, O.J, and Beaaon, J.) 
Mussamat rukhman V MUSSAMaT Kirpa 
Devi. 838 P.L.R. 1913 = 22 I G. 184 = 

208 P. W.R 1913. 

- Partition—Burden of proof—Partial 

partition. 

Whero it is onoe admitted by the plaintiffs 
that there had been a partition before the date 
of thtir suit for partition the burden of proof 
lies upon them to prove that the properties in 
suit were joint family property and were undi¬ 
vided at the partition, that is, oontmued to be 
kept joint, till the date of suit the presumption 
being, that all property that belonged to the 
joint family was divided at the partition. 
Whether the property in suit was joint at the 
date of the partition and continued to be joint 
thereafter depends upon the questions, when 
was the property acquired and when did the 
partition take plaoe. (Kotwal, A.J.C ) ANAND 
RAO v. Dada. 71 i o. 43. 

-- Partition— Burden of proof—Separa¬ 
tion of members on a particular occasion. 

To establish separation of members of a joint 
Hindu family, it need not be proved that the 
memoers separated on a particular oooasion. it 
is sufficient if it proved that they have 
separated. (Hallifax and Prideaux A.J. Cs.j 
Mublidar V. Hakiuas. 62 1.0. 246 

r 

- Partition—Burden of proof — Pre¬ 
sumption. 

There is no presumption as to time of par¬ 
tition though partition is admitted. (Kanhaiya 
Lai and Kendall, A.J.Oa.) TiK\ v. Mahabir 
PRASAD. 36 I.C. 629 = 19 0.0. 92. 
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- Partition—Bui den of proof — Allow¬ 
ance out of joint funds given by sons to mother, 
effect of—Lease executed by all members and 
not by managing member alone—Effect of. 

The burden of proving alleged partition lies 
upon him who alleges separation. The mere 
fact that eons in a joint Hindu family gave 
their mother a small separated allowance out 
of the joint family funds for her private use 
especially to be expended on religious purposes, 
does not ehow separation of the family ; nor 
does the faot that a lease is executed by all the 
family members, and not by the managing 
member alone, establish suoh separation. 
(Stuart and Kanhaiya Lai, A.J.Cs.) 8URAJ 
BAKSH v. 8UKHDEI. 32 I 0 291 = 2 O.L.J 302. 

- Partition—Burden of proof—Date. 

Onoe a disruption is proved to have takeD 
place there is no presumption as to the date of 
tbe disruption. (Kanhaiya Lai, A.J ,0.) MUS 
SAMMAT MENDANA V JaQANATB BAKHSH. 

17 0 C. 233 = 28 I.C, 089 

- Partition—Burden of proof. 

Tbe onus of proving an alleged separation as 
well as the date thereof lies on those alleging 
separation. To constitute a partition, there 
must be some evidenoe, that the parties agreed 
to separate and held their shares, as tenants- 
in-oommon and not as joint tenants. (Lind¬ 
say, J.C,) Kandhaiyya BUKH SlNGB v 
8BEO BUKB 8INGB, 20 I.C. 861. 

- Partition—Burden of proof. 

In the oase of a Hindu Mitafc3hara family, 
there is no doubt a presumption of jointness 
and anyone who pleads disruption must prove 
it. Failure to prove when exactly disruption 
took place, does not oonolusively show that no 
partition took place at all. The oiroumstances 
under whioh separation may be deduced are all 
set out in Trevelyan on Hindu Law, p. 349. 
Held on the facts, absenoe of oommensality, 
separate transactions, separate entry of shares 
in revenue reoords and other similar ciroum- 
stanoes, dearly indioate separation in status. 
(Coutts and Ross, JJ.) Tara Prasad Jba 
BAD'SEY v. MaYA DEBYA. 1922 Pat. 91 = 

4 U.P.L.R. (Pat.) 18 = 1922 P. 30 

- Partition—Burden of proof — Separa¬ 
tion prior to the date of suit. 

If one party admits separation prior to the 
date of suit, the burden of establishing that the 
separation did take place before the dale of 
that transaction lies on him. (Das, J.) 
GOBIND PEBSBAD V. CBATURBBUJ. 

60 I 0. 482. 

_—- Partition—Burden of proof—Division 

in status. 

In a suit for partition by a member of joint 
family, the initial burdea is on the defendant 
to prove a Drier separation. (Roe nnl Coutts, 

jj.) Narsing Misser v. Birju Misser 

' 48 I C. 733. 
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- Partition—Burden of proof. 

The presumption is that anoestral joint 
estate oontinues joint and he who alleges 
division must prove it. 11 M.I.A. 3G9, Full. 
(Leggait, A J.C.) GOKEL Das v . CHANDI 
Bai. 10 I.C. 967 = 4 8.L.R. 223. 

Partition—Co-widows. 

- Partition—Co- widows—Daughters. 

Arrangement between joint limited owners 
such as widows or daughters for separate 
possession will subsist only during their joint 
lives. A title conferred on a third party by 
suoh arrangement will terminate with the life 
of the surviving limited owner. It is binding, 
however, on the contracting parties. (Richards, 
C J. and Rafique, J.) BALDEO PRASAD v. 
BBAGAVANTI. 83 I.C. 239. 

- Partition — Co-widows, 

A Hindu oo-widow is entitled to have her 
husband’s property partitioned. 1 Mad. 290 
(P C.) ; 9 W.R (P.C.) 23, Ref. to. (Ricnards, 
C.J. and Banerjee. J.) CBITTAR Kaur v. 
GOUBA Kuar. 34 All. 189 = 13 I 0. ?20 = 

9 A L.J. 103. 

- Partition — Co-widows — Right of 

alienee from co-widow. 

A deoree from ao-widow can obtain a decree 
for partition which will have effeot daring the 
lives of the widows. 7 All. 114; 11 M.I.A. 487; 
1 Mad. 290; 21 All 51 ; 23 Mad. 564, Raf. 
(Stanley, C.J. and Qriffin. J.) Duroa DOTT 
v. GITA. 33 All. 448 = 9 I G 498 = 

8 A.L J. 220. 

- Partition — Co-widows—Death of one — 

Survivorship. 

If two widows or two daughters taking 
jointly the estate of their husband or father 
make an arrangement for separate possession 
and enjoyment, the arrangement will not ordi¬ 
narily deprive the survivor of the right to the 
whole estate or enable tbe ladies to confer a 
title on a third parly whioh will not termi- 
nate at the latest with the life of that snrvivor. 
There oan be no relinquishment by a Hindu 
female heiress of anything less than tbe entire 
interest. (Richardson and WalmrUy. JJ») 
8BYAMADAS ROY CBOWDBURY v RaDBIKA 

Prasad Cbatterjee. 22 c W.N 846 = 

47 I.C. 833 = 29 O.L J. 24, 

- Partition — Co-widows — Survivorship. 

Two Hindu co-widows may make a partition 
of tbesr husband’s estate so as to deprive either 
of them of tbe right to eucoeed by the survivor¬ 
ship to the property allotted to the other. 
(Sundara A par and Sadasiva Aiyar, JJ.) 
SUDAEiAl AMVIAD V GOMATI AMMAti. 

23 M.L.J 33S = 11912) M.W N 903 = 
16 I.C. 428 = 12 M.L.T. 2*8. 
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- Partition— Co-widows, 

Two oo-widowe are entitled to partition their 
husbands’ estate and one oo widow oan alien¬ 
ate for her life her share whether before or 
after partition, though ihe alienation will be 
binding on the other so as to defeat her right 
of survivorship if the o’her consented to it. 
7 O.P L.R. 153, Diet. [Drake Brockman, J.C. 
and Prideaux, O.A.JC.) GOVIND v. OHAN- 
•DRA Bhaga. 34 1.0. 673 = 12 N.L R. IOO. 

- Partition — Co-widows—Duty of Court 

to safeguard interest of reversioner—Debts due 
to husband. 

Whore the reversioner is a party to a suit for 
partition between oo-widows he is entitled to 
ask the Oourt to safeguard his interest against 
possible acts of waste by the widow, provided 
be oan show reasonable grounda for apprehend* 
ing the same. 31 Gal. 214, Ref. The prinoi- 
pal of debts due to the husband and inherited 
by the widow is part of the corpus of the estate 
over which the widow's power of disposal is 
•not unlimited. [Piggott and Rafique, A.J.Os.) 
Kaidasha v. BlTTO. 18 I 0 471 ■= 

18 O C. 223. 

Partition—Daughter. 

- Partition—Daughters. 

Daughters have a right to partition their 
'life-interest on the father’s property. A status 
of division will be effeoted thereby. Suoh 
partition will not affeot the status of rever¬ 
sioners or their right of survivorebio on the 
death of the other. f Sundara Iyer and 
8adasiva Iyer. JJ.) KADUNGOTH PURAKKAL 

aumalu v. Kadungoth purakkad Mee¬ 
nakshi. 16 I.C. 433 = 12 M.L.T. 301. 

- Partition — Daughters—Agreement. 

Limited owners inheriting property jointly 
may by agreement effeot a partition of the 
property inherited so as to defeat the right of 
survivorship between them. ( 8 tan yon , A.J G.) 
BALU BAI v. TANU BAI. 24 I.C 808 = 

10 N L.R. 81. 

Partition—Declaration of Intention. 

- Partition—Declaration of intention — 

Agreement to an arbitrator to effect a partition 
— Effect of. 

It is settled law in the oase of a joint Hindu 
family governed by the Mitakebara law, that a 
severance of estate is effected by an unequivo¬ 
cal declaration on the part of one of the jcint 
holders of his intention to bold bis share 
separately even though no aotual division takes 
plaoe ; and the commencement of a enit for 
partition is sufficient to effeot a severance in 
interest even before decree. 11 M. I A. 75 ; 
5 I. A. 228 ; 43 0. 1031 ; 39 A. 496, Foil. An 
agreement among all the joint holders to 
constitute a particular person to partition the 
joint property coupled with an undertaking to 
aooept whatever partition bo might make, is 
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quite suffioient to effeot a severance in interest 
and to put an end to survivorship on the death 
of one of 'hem. [Viscount Cave ) 8YED Kasam 
v. JORAWAR SINGH 31 M.L.T. < P G.) 46a 

16 L W. 223 = 5 N L J. 209 = 
18 NLR. 127 = 21 A L.J 57 = 

25 Bora. L.R. 1 = 49 I.A. 338 = 

1922 P C. 333 (P.C.), 

--- Partition—Declaration of intention — 

Service of notice by a co-parcener. 

Acoording to Mitakebara an unambiguous 
and definite intimation of intention on the 
part of one member of the family to separate 
himself and to enjoy his share in severalty 
creates a division of the interest whioh until 
then, was held in jointness. This intention 
may be intimated by the Bending of notice. 
[Mr. imeer Alt). RamalINGA ANNavi v. 
Narayana annavi. 45 Mad. 489 = 

43 M.L.J. 428 = (1922) MW N. 399 = 

26 G.W N. 929 = 16 L W. 639 = 
30 M L T. 238=20 A L J 839 = 

24 Bom. L.R. 1209 = 49 I A. 168 = 

1922 P.C. 201 (P.O.J. 

- Partition—Declaration of intention — 

Onus on person asserting. 

A disruption of the status of jointness of a 
Hindu family may take plaoe by agreement 
without the division of the eetate by metes and 
bounds. Even an unambiguous expression of 
an intention by one member of the family to 
separate and hold his share separately is 
sufficient. But the question is one of faot and 
the onus is on the party alleging separation of 
interest or the intention to separate to establish 
it affirmatively. I Mr. Ameer Ali). GlRDHAR 

Das «. Sri Krishna Dutt. 18 A L J 845 = 

39 M L.J. 18 = 29 M L T 71 = 
23 Bom. L.R. 1348 = 86 I.C 293 = 

12 L.W. 739 (P.G.). 

--- Partition—Declaration of intention — 

Unilateral declaration by member—Acceptance 
of less than his share — Effect . 

The unequivooal and unmistakable manifest¬ 
ation by a member of joint Hindn family by 
his words or oonduot of a fixed or deiermined 
intention to beoome separate is suffioient to 
effeot the separation of his title and the sever¬ 
ance of bis interest although division of posses¬ 
sion or partition by metes and bounds has not 
taken place, or though there he no separation 
in food and dwelling. A separating member of 
euah family may of his own free-will aooept as 
his share as email a portion of the joint pro¬ 
perty as seems good to him. and renounce all 
olaims to the rest. Held, on the evidence 
that tho appellant had separated in interest 
and title before the acquisition of the property 
in suit and that it was therefore his self- 
acquired property. [Lord Atkinson) AMRIT 
RAO v. MUKUND RAO. 83 1 0 866 = 

IB N.L.R, 168 (P.0.) 
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- Partition—Declaration of intention — 

Filing ol suit —Severance \n status—Intimation, 

In Hindu Law “ partition ” does not mean 
simply division into specific shares, it covers 
both division of title and division of property. 
It is not the law that an agreement between 
all the oo parceners is essential to the disrup¬ 
tion of the joint status or that the severance 
of the rights oan only be brought about by the 
actual division and distribution of the property 
held jointly. “ Separation ” in the sense of the 
severaooe of the status of jointness is a ma'ter 
of individual volition. 35 All. 80, Foil.; 8 W.R 
(P.C.) 1, Expl. Once an individual oo-paroener 
has UDequivooally expressed and clearly 
intimated to bis co-sharers his decision to 
sever himself from the joint family his right 
to obtain and possess ihe share to which he 
admittedly has a title is unimpeaohable. 
Neither the co-ebarers can question it, nor 
oan the Court examine his conscience to 
find out whether his reasons were well- 
founded or sufficient. There is an immediate 
severance of the joint status and the Court 
has simply to give effeot to his right to have 
his share allocated separately from the others. 
The intention to separate may be evinced in 
different ways, either by expiioit declaration 
or by ooDQuct. If it is an inference derivable 
from conduot. it will be for the Court to 
determine whether it was unequivocal and 
expiioit. 8 W.R. (P.C.) 1, Expl. 4 Cal 434 ; 18 
Cal. 157, Rei ; 8 W.R. 82, Appr. If, therefore, 
a member of a joint family intimates to his 
co-paroeners his desire to become divided aud 
institutes a suit for partition, but dies before 
the preliminary deoree, bis widow is entitled 
to inherit his share in the joint property and 
to continue the suit as his legal representative. 
40 I A. 40 ; 11 M T.A. 7 1, 76; 17 I.A 194 and 
10 W.R 547 3. Ref. I Mr. Am*er Ali) GlBJA 
BA1 v. BADaSIVA Dhundiraj 

43 Cal. 1031 = 43 I.A. 131 = 
20 C W N 1085 = 14 A L.J, 822 = 
20 M L T. 78= 12 N.L.R, 113 = 
(1916) 2 M.W N 63 = 18 Born L.R 621 = 

4 L. W. 114 = 24 C L.J. 207 = 
37 I C. 821 = 31 ULJ 453 (P.C.). 

- Partition—Declaration of intention — 

Separation from commensality and joint 
worship— Unilateral declaration. 

Separation from ocmmensaliby and join 1 
worship which may be due to various oause 8 
does not necessarily effect a division of the 
joint undivided estate. What may amount to 
a separation or what conduot oo the part of 
the members may lead to a disruption of the 
joint undivided family and convert a joint 
tenancy into a teoancy-in-oommon must 
depend on the faots of eaoh oase. A definite 
and unambiguous declaration by one member 
of a joint Hindu family of his intention to 
separate himself and enjoy his share in 
severalty amounts to separation, if it is 
unequivocally aud dearly expressed. Where 
it was shown that separation from common* 
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sality and joint worship between two brothers 
arose from a difference in their religious 
opinious and there was evidence of oonduot 
inconsistent with partition or exolusion from 
enjoyment, held, that severance was not proved. 
(Mr. Ameer Ali ) SURaj Nar»in v IQBAL 
Narain. 33 All. 80 -40 I A 40 = 

13 M L T. 194 = 17 C.W.N 333 = 
11 A L.J 172 = 11913) M W N 183 = 
17 C L.J 288 = 24 M L J 349 = 
13 Bora. L.R. 436 = 18 I.C 30 = 

16 0.0 129 (P.C.).. 

- Partition—Declaration of intention — 

Advance of money—Liability of other members. 

Although at the time of the advance of 
money the subjeot-matter of dispute, the 
family had expressed the intention to separate, 
and iu the eyes of the law, they were no loDger 
members of a joint Hindu family, yet if there 
had been no partition of the joint property, 
the onus, would be upon the defendants to 
show that the advance made to their father, 
was made after the actual division of that 
property so that they would no longer be liable- 
for such advanoe. IMacleod, C J. and Kanga, 
J.) MOTI CH4ND RAOJI RaMCHAND V, 
MANECKCHAND GOJAr. 1924 Bom 147, 

- Partition—Declaration of intention — 

Expression in will— Communication to others . 

Io a Mitakihara family a member may exer¬ 
cise his intention without the assent of the 
other members to go out of the family and to 
have his share of the property ; aud if at any 
rate that intention is communicated to the 
other members of the'family there is a good 
separation. A member of a joint Hindu family 
exeouied a Will whiob w*9 admitted to probate 
but his brother claimed bis properties by 
survivorship. Held, that the will having been 
admitted to probate must betaken to be a valid 
dooumeot and that the statement in tbe will 
that there had been a separation was a 
6uffioient evidence of intention to separate and 
to go out of tbe family. (Fletcher and Buda, 

JJ I 8*SHI BHUSAN PANIONABI V LABAN- 
YABATlDEBYA. 43 1 0 981. 

- Partition—Declaration of intention — 

Execution of a will. 

Au unequivocal declaration by a member of 
tbe oo-parcenary body of his iDteDtion to be 
divided in status is sufficient to effeot a sever¬ 
ance witbou6 an agreement between all tbe 
oo-paro°ncr3 being required. 40 I.C, 36 ; 43 O. 
1031 ; 35 A. 80; 12 N L.R. 165; 45 M L.J. 609, 
Ref. Where a Hindu co-parcener specifics his 
share as one-third in bis will and thereafter 
purports to dispose of it, there is a division in 
status oreated by the will and the provisions of 
the will are valid aod operative. (Broadway 
and Martineau, JJ.) JUMMA RAM v• MUNSab 
Rai. 1922 Lah 473. 

- Partition—Declaration of intention. 

To constitute a severance in status, a declara¬ 
tion of intention by a member of a joint Hindu 
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family must be absolutely unequivocal. 35 All. 
81 ; 34 M.L J. 345 and 33 M.L.J. 746, Ref. 
(Napier and Odgers, J J.) Krishnaswami 
Datter v. Sreenivasa Battar. 

42 M L J. 124 = 30 M L.T. (H.G ) 168 = 

1922 Mad. 311. 

- Partition—Declaration oI intention — 

AJxpresst'on o/ intention to sue for partition in an 
application for withdrawal ot suit—Effect on 
strangers. 

Where in a suit to set aside a mortgage by 
hie father, plfl. applied for amendment of the 
plaint by inserting a prayer for partition and 
plaintiff afterwards applied for leave to with¬ 
draw the suit with liberty to file a fresh suit 
for partition which petition was allowed. The 
oonduot of the plaintiff did not constitute suoh 
an unambiguous expression of intention as to 
effoot a severance of status between blm and 
his father the first defendant. If a person is a 
bona fide purchaser from the father of a Hindu 
family for value having no notioe of the uni¬ 
lateral declaration by the son of an intention 
to divide from his father he would be entitled 
to treat the father as having the power to sell 
the family property for the antecedent debts of 
the father and other lawful purposes as to 
bind the son (Sadasiva Aiyar and 8pencer, 
JJ.) VEMI REDDI V. NALLAPA REDDI. 

57 I.C. 800 = 11 L.W. 611. 

- Partition—Declaration of intention — 

Communication. 

In order that a unilateral declaration of in¬ 
tention may effeot the doolarant’s severance of 
status from a Hindu joint family, thero must 
be some unequivocal and definite expression of 
intention on his part to the effeot that in future 
be would regard himself as a separated member 
and the expression of suoh intention should be 
oommunioated to the other members or to the 
manager of the family. The mere faot that a 
member of a joint family asks for partition 
does not necessarily lead to the inference that 
he intended a separation of status before parti¬ 
tion is efleoted. 41 Gal. 1031 (P.C.), Foil. 
( Abdur Rahim and Spencer, JJ.) INDOJI 
Jithji v. Kothapalli Rama Charlu. 

84 I.G. 146 = 10 L.W. 498. 

- Partition— Declaration of intention — 

Demand—Suit. 

A definite demand by a member of the joint 
family tor partition and delivery ot bis share 
efieots a division in Btatus. The filing of a 
plaint is also Buoh an indication. 96 All, 80 
(P.C ) ; 89 Mad. 169 (F.B.), Ref. (Spencer and 
Krishnan, JJ.) VANJAPUBI GOUNDAN v. 
PAOHAMUTHU GOUNDAN. 7 L.W. 228 = 

48 I 0. 62=38 M.L.J. 609. 

•- —Partition—Declaration of infenfion— 

Regn. Act , 8s. 17 and 49. 

A unilateral declaration of intention by a 
member of an undivided family to get divided 

Vol. Ill—70p 


is sufficient to effeot a partition. Such a decla¬ 
ration embodied in an instrument in writing 
prior to the division by metes and bounds does 
not amount to a * transaction ’ within the 
meaning of 8. 49 of the Registration Act and is 
hence admissible in evidence without registra¬ 
tion. 35 All. 90 (P.O.) ; 43 Gal. 1031 (P.G.), 
Foil. ; 30 M L J. 62, Expl. (Sadasiva Aiyar 
and Spencer. JJ.) SikhamaniI PANDITHar 
v. AMMANI AMMAD. 40 I.C. 36. 

- —Partition—Declaration of iyitention. 

A unilateral declaration of intention to 
separate constitutes partition. The filing of a 
plaint for partition operates as a severance of 
the joint status. (Wallis, C J., Sadasiva Aiyar 
and Seshagiri Aiyar, JJ.) 8UNDARARA.JAM 
t>. ARUNACHALAM CHETTY. 

39 Mad. 186, 189 = 29 M.L J. 793, 816 = 
2 L.W. 1247. 1263 = 18 M.L.T. 592, S68 = 
33 1.0. 898 = (1916> t M.W.N. 31 (F.B ). 

- Partition—Declaration of iyitention — 

Separation of one co parcener. 

If the male members of a joint Hindu family 
wish to beoome divided in status they are at 
liberty to agree to do so and on their so agreeing 
they beoome divided in status even though the 
properties are not actually divided between 
them by metes and bounds. A definite and 
unambiguous indication even by one member 
of his intention to separate himself and QDjoy 
his share in severalty may amount to separa¬ 
tion. A definite partition of properties by 
metes and bounds is not essential to constitute a 
definite division in status between oo paroeners. 
The presumption when one of several oo- 
paroeDers becomes divided, is that the others 
also have beoome divided in status. (Sadasiva 
Iyer and Napier, JJ.) Balakrishna 
Mddaliar v. Raju Mudaliar. 

16 M L.T. 610 = 27 I C 736 = 

(1918/ M.W.N. 17. 

- Partition—Declaration of intention. 

Per 8ar,karan Nair, J.—A member ot an 
undivided Mitakshara family oan effeot his 
separation by a declaration of the s*me to other 
members. But the declaration must be so 
clearly made that he should not be able to 
profess to oontinue to be member of the joint 
family. (Sanltaran Nair and Oldfield, JJ.) 
POTHI NAICKEN v. NAICKER 

(1915) M.W.N. 303 = 17 M.L.T.800 = 
28 I.G. 628 = 28 M L.J. 423. 

- Partition—Declaration of intention. 

The presumption of division in status is 
raised where a member of a joint family separ¬ 
ates or shows bis intention to separate. Divi¬ 
sion by metes and bounds is not neoessary, 
(Wozir Hasan, A J.O.) MAHABIR Prasad v. 
Sura jpaIi Singh. 10 0 L J. 240 = 

1923 Oudh 46. 
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- •—Partition—Declaration of intention — 

Effects ol severance. 

It is quite settled that unequivocal and 
manifest declaration of an intention to become 
divided in estate amounts to a valid separation 
and a disruption of the joint family. 8 W.R 82; 
35 All- 80 43 Oal. 1031 F. {Jtoala Prasad 

and Adami, JJ.) RAMJATAN Rai v. Bali- 
RAM PRASAD. 1923 P. 23. 

Partition—Division in status. 

—- Partition—Division in status—Enjoy¬ 

ment in specified shares—Agreement. 

Where the co paroeners of a joint Hindu 
family, entered into a written agreement by 
whioh they consented to hold the family pro¬ 
perty in separate defined and speoifio shares and 
this agreement was acted upon for a consider¬ 
able number of years: Held, that the family 
property must be deemed to have been parti¬ 
tioned from the date of the agreement, al¬ 
though there was no aotual division by metes 
and bounds and that from that date the status 
of the family oeased to be joint. tD'*rd Mac • 
naghten) Raqhubir Singh v Moti Kunwar. 

33 All. 41 = 13 M L.T. 162 = 
(1913) M W.N. 127 = 11 A.L J. 146 = 
17 C W.N 433 = 17 C.L J. 306 = 
13 Bom L.R. 423 = 17 I C. 766 = 

23 tt.L.J, 23 (P.G ) 

_ .Partition — Division in status— 

Profits divided in specific share—Suit by co¬ 
parceners lor joint possession to the extent of 
his share. 

Where plff. alleged that after separation of 
the family oertain property remained to be 
divided by metes and bounds and prayed for 
joint possession on the ground of exclusion 
sometime before the suit and where he proves 
that the profits of the land which were to be 
divided by metes and bounds used to be distri¬ 
buted according to shares, that plff. was entit¬ 
led to joint possession to the extent of his 
share. {Bannerji, Pigqott and Walsh, JJ.) 
0HEODAN v. BALKARAN. 18 A L J. 1033 = 

43 A. 193 = 39 1.0. 116 = 
2 U.P.L.R. (All) 392 (F.B.). 

- Partition—Division in status — Parti¬ 
tion of even moveables only effects change in 
status. 

Where two brothers divided the outstandings 
and moveables among themselves but left the 
immoveable property unpartitioned, held that 
the two brothere held the immoveable property 
after the partition as tenants-in-oommon and 
the widow of one oould enforce partition there¬ 
of as against the other. ( Scott-Smith and 
Martineau, JJ.) Mt. Bhola DEVI v. 
MOHKAM CHAND. 48 1.0.784 = 

121 P.R. 1918. 
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statna. 

- Partition—Division in status—Court 

declaring partition. 

On a Hindu, who had four sons, beooming 
insolvent, the Court ordered partition and 
directed delivery of the father’s share to the 
Official Assignee. After the order bub before 
actual partition one son died issueless. Held, 
that the Court’s order severed the family status, 
sons on the one hand and father on the other 
and therefore th6 share of the deoeased does 
not pass to the father by survivorship. 

(Kumaraswami Sastri, J.) MasilamANY 
MUDALI, In the matter of. 13 L W. 332 = 

(1921) M.W.N. 163=62 I.C. 376 = 

29 M L T. 139, 

- Partition—Division in status—Agree¬ 
ment to divide. 

An agreement between the members of a 
joint family provided that all the moveable 
and immoveable properties of the family were to 
be divided as from the date of the agreement 
and that from that time forward, separate 
accounts were to be kept by the oo-paroeners 
and the gain or loss subsequent thereto was on 
no account to be binding on other oo-paroeners. 
Held, that the agreement effeoted a division in 
status, though there was no aotual division of 
properties by metes and bounds. {Wallis, C.J. 
and Hannay, J.) UMAYAORAPAGAM v Pala- 
NARAYANA 28 I 0. 908. 

- Partition—Division in status—Deed of 

partition—Whether required to be registered — 
Essentials of a deed of partition. 

Per Sankaran Nair, J. (Oldfield, J. contra). 
A deed of partition need not be registered as no 
interests are oreated by it and if any interests 
are oreated they are oreated not by the instru¬ 
ment but by Hindu Law. Per Oldfield, J.— 
An unregistered deed of severance in status can 
be admitted as an evideooe of partition of 
moveable property, but it oannot be admitted 
in case of immoveable property, if it is not 
registered. ( Sankaran Nair and Oldfidd , JJ.) 
POTOI NICKEN V. Naickar. 

(1913) M W N. 303 = 
17 M.L.T. 30J = 28 I 0. 625 = 

28 M.L J. 423. 

—- Partition—Division in status—Docu¬ 

ment effecting. 

Where a deed recites that there is no com¬ 
munity of property or interest between the 
members of a family it is a final deoisioo 
bindiog on the parties and those claiming 
under them. ( Wallis, O. J and Seshagiri 
Aiyar, J.) MUTTUSWAMI NAICKER v, 

Muttuswami Naicker. 27 I.o. 3. 

- Partition—Division in status—Right 

of co parceners — Redemption. 

When a joint family has become divided, the 
oo-paroeners beoome tenants-in-oommon and 
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one coparcener is entitled to redeem his un¬ 
ascertained share of his property mortgaged by 
the manager before partition and to see to its 
ascertainment and his possession thereof. 
(White, OJ. and Oldfield , J.) Kubucha 
Gangu Naidu v. Kovvori Basava Reddy. 

13 M.L.T. 149 = 18 I.C. 691 = 
(1913) M.W.N 821. 

-- Partition —Division in status. 

Members can have completely divided status 
though only a oertain portion of the property 
is aotually divided. (Abdur Rahim and Spen¬ 
cer, JJ,) 8EGU CHIDAMBARAMMA V. 8EGU 
BALAYYA. 12 1 0.704 = 

(1911) 2 M.W.N. 467. 

- Partition—Division in status — Deed — 

Construction. 

When a deed of partition provided that that 
property should be divided into three parts one 
to the eldest and two to the other two, and that 
any property left undivided into three parts 
and that in future the parties shall have no 
relation in respeot of property except oonneo- 
tion by blood, a severance was effeoted between 
the two younger sons though the property was 
kept together without division. (Munro and 
Sankaran Nair, JJ.) KONNHAMBAD AMUJad 
V. KRISHNAEWAMI BHATTAB. 10 I 0. 883 = 

(1911) 1 M.W.N, 310 

- Partition —Division in status — Widow. 

A Hindu widow who inherits her husband's 
share in joint property is entitled to obtain 
partition of the share in her name. 30 All. 400, 
Foil. [Kanhaiya Lai, J. C.) RAGHDBir 
Singh v. Janki Kuar. 32 I o. n = 

6 O L.J. 282. 

- Partition—Division in status — Agree¬ 
ment to separate — Tenancy-in-common. 


Onoe the members of a joint Hindu family 
have agreed and deolared their intention to 
hold the joint family properly in definite 
shares, the family is no longer a joint family. 
It may be that no aotual division of the pro 
perty takes plaoo, but the result of such agree¬ 
ment and the declaration is that from the time 
it is made the partiee thenoeferth hold the 
property not as joint tenants but as tenants* 
in-oommon. (Lindsay , J.O. and Daniels, 
A.j.c.) CHADBAR SINGH V. BAKHTAWAR 

Singh. 47 1 0. 897 = 3 O.L.J. 486. 

--— Partition— Division in status — 

Separation of one member—Effect. 

If onoe the shares of the family in the pro¬ 
perty are defiaed the family ceases to be a joint 
family in spite of there being no division by 
metes and bounds, Suoh definition of shares 
*ud suoh intention of separation may be evi- 
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denoed by deed or by conduct. In either case 
it will be the intention that is the determin¬ 
ing faotor. After the separation of one of the 
members of a joint family, the presumption 
of jointness is destroyed and the faot that 
the rest of the members continued to remain 
united must be proved by the party who sets 
up reunion. (Jwala Prasad and Ross, JJ,) 
Sadananda Barpanda v. Baikunth Nath. 

63 I.G. 833= 2 P.L.T. 299. 

Partition—Effeot of. 

- Partition—Effect of—Infant son. 

Th6 estate had not been partitioned though 
the deoree in favour of an infant son against 
father for partition had been made. Held, 
the later deoree declaring oertain alienation by 
father void cannot reasonably be intended as a 
deoree to put the plaintiff into physical posses¬ 
sion of that which still remains one undivided 
half of the whole. It only means that he has 
been excluded from his proper share of the 
property jointly held and that he is entitled to 
possession for the purposo of seouring his posi¬ 
tion. ( Lord Buckmaster.) NARAIN Das v. 
Abinash Chandab. 

48 M.L J. 728 = 33 M L.T. 182 (P.C ) = 
18 L.W. 743 = 1922 P.C. 34/ (P C.). 

- Partition—Effect of—Survivorship put 

an end to. 

A separation between members of a joint 
Hindu family followed by a partition between 
them of the anoestral property whioh would 
not put an end to their oo parcenary rights in 
the property, is unknown to the law. (Sir John 
Edge.) Ekradeshwar Bingh v. Janesh- 

WaRI BAHUASIN. 42 Cal 332 = 1 L W, 863 = 

41 I A. 279 = 18 G.W.N. 1249 = 
27 M.L J. 373=16 M.L.T. 382 = 
(1914/ M.W.N. 807 = 12 A L.J 1217 = 

21 O.L.J. 9 = 29 1.0. 417 = 
17 Bora. L.R. 18 (P.C.) 

[On Appeal from 3 I.C 207 ] 

- Partition—Effect of—Revocation. 

Where a document makes partition in faot 
and is aoted on by all parties for a long time 
without any dispute as to their rights under it, 
the faot that it is oalled a will would not in¬ 
validate the partition. A provision in suoh 
deed to the effeot that in oase of mismanage¬ 
ment or bad oharaoter of the eons among 
whom the property was divided the dooument 
would be oanoelled ie merely a threat and 
oould not at all have been enforoed. iLord 
Moulton). Brij Raj bingh v. Sheodan 
Bingh. 39 All. 337 = 23 M L.J. 188 = 

17 0 W.N. 949 = (1913) M.W N. 813 = 

11 A. L.J. 698 = 14 M L.T. 11 = 18 0 L J. 87 = 

IS Bom. L.R. 632 = 19 I C 826 = 

40 I.A. 161. 

- Partition—Effect of—Assignment of 

debt due to the family to one of the members — 
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Debtor not entitled to question— Death of mem- 
bet pending proceedings. 

The death of a member of a joint Hindu 
family during the pendenoy of the partition 
proceedings does not afieot the validity of the 
final partition. Consequently where at the 
family partition a mortgage debt due to the 
family is assigned to one or some of the 
members of the family it is not open to 
the debtor to raise an objection to the validity 
of the partition between the members of the 
creditor’s family. ( Rafique and Lindsay, JJ.) 
ASLAH KHATUN V. BALDEO PRASAD. 

20 A.L J. 957 = 1923 All. 63. 

- Partition—Effect of—Nature of such 

suits. 

The objeot oi a suit for a partition is to alter 
the form of enjoyment of the joint property by 
the co-owners. Partition signifies the surren¬ 
der of a portion of a joint right in exohange for 
a similar right from the oo-sharers. The 
essenoe of partition is that the property is 
transferred into estates in severalty and one of 
suoh estates is assigned to eaoh of the former 
oooupants for his sole use and as bis sole pro¬ 
perty. There is no anology between the process 
thus described and the enforcement of a money 
olaim, even though associated with land, as in 
the oase of a benami mortgage or of a her,ami 
lease, though even as regards leases and mort¬ 
gages there is apparently some divergence of 
jndioial opinion. ( Mookerjee and Newbould, 
JJ.) ATRABANNE8SA BlBI V. TaFATULBAH 
Mia. 43 Oal. 501 = 31 I.C. 189 = 

22 O.L.J. 259. 

- —Partition—Effect of sons remaining 

under custody of Father. 

Where a father has divided some property 
among all his sons but two of them are kept in 
oustody, on account of their tender age, they 
do not get a perpetual right by way of inheri¬ 
tance to property retained or subsequently 
acquired by him. ( Chilly and Chatterjee, JJ.) 
Harachandar das v. Ram Chandar Das. 

9 I.C. 834. 

- Partition—Effict of. 

The very conception of a joint Hindu family 
involves joint ownership of all family property 
by the members and the moment a partition 
takes plaoe even if it is only of a portion of the 
property, they oease to be members of a joint 
family. [Le Rossignol and Marlineau , JJ). 
BENI PARSHAD V. MT. GUR DEVI. 

4 Lah 252 = 8 Lah. L J. 189 = 

1923 Lah. 497 (1). 

— ■ Partition—Effect of. 

The agreement of partition oonverts the 
family into joint contractors aad in the absence 
of express authority one contractor cannot 


HINDU LAW—Partition—Equities. 

make an acknowledgment so as to bind the 
others. [Ayling and Napier, JJ.) VUPPALA 
BAPANNA V. PABBISETTI BHEEMALINGAM. 

3 L W. 231 = 33 I.C. 986 = 
(1916) 1 M.W.N. 162. 


Partition—Equities. 

Partition—Equities—Purchaser from 
co-parcener—Rights of. 

A purchaser from a oo-paroener of a portion 
of joint family property can bring a suit toe 
partition and on partition the property whioh 
he purchased should, if possible, be given to 
him as his share. ( Maclcod , C D. and Shah, J.) 
Dhulabhai Dabhai v. Lala Dhula. 

23 Bom. L.R. 777 = 1922 Bom. 137. 

- Partition — Equities—Alienee from co¬ 
parcener. 

An alienee for value from a co-parcener of 
family properties oannot sue for joint possession 
but can sue for partition inoluding all the 
oo-paroeners and all the family properties and 
obtain an allotment, if possible, of the aliena¬ 
ted properties to the share of hiB vendor. 

(Beaton and Hayward, JJ.) PANDU VlTHOJl 
Ladke v. Goma Ramji Marwadi. 

43 Bom. 472 = 80 I.C. 768 = 
21 Bora. L.R. 213. 

- Partition — Equities — Mortgage of 

undivided share of a member—Rights of mort¬ 
gagee. 

Where a member of a joint Hindu family 
mortgages bis undivided share in oertain items 
of property and in a subsequent partition certain 
items are allotted to the mortgagor, the mort¬ 
gagee should proceed only againBt the items 
whioh fell to the mortgagor on partition. 1 
I.A. 106, Foil. (Chevis and Le Rossignol , JJ.) 
Prem shah v. Khan Chand. 

48 P.L.R 1916 = 30 I C. 31 = 

128 P.W.R. 1918. 

- Partition—Equit its—Family arrange¬ 
ment— Allotment of property in possession, 

A family arrangement for managing the- 
family property does not amount to partition. 

A suit for a share in the joint revenue paying 
land is praotically not a suit for land, but for 
one for joint possession- Where one member 
without objeotion by the others spends his 
personal income on the joint property of which 
he is in possession lawfully he is entitled to be 
maintained in its possession at the time of 
partition if possible and is entitled to get 
reasonable compensation for the part which ha 
is obliged to give np. (Robertson and Beadon, 

JJ.) THAKAR 8INGH V. UJAGAB SINGH. 

26 P.L.R. 1918 = 18 1.0. 583 = 

8 P.W.R. 1913- 
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—;- Partition—Equities — Joint family- 

Alienation — Co-parcener—Rights of alienee from 
—Suit to set aside alienation. 

A purohaser from a member of a joint Hindu 
family has only an equity as against the other 
members to work out nis interest by a suit for 
a general partition. In oases where possession 
of the property is olaimed by oo-paroener on 
the ground of the invalidity of the alienation 
as against him, the Court must deoree posses¬ 
sion and simply declare the right of the purcha¬ 
ser to a partition. {Kumaraswami Sastri and 
Deva Doss, JJ.) Subba Goundan v. Krish- 
Namachari. 43 Mad. 449=42 M.L J. 372 = 

30 M.L.T 217-= 19 L W, 637 = 
(1922) M W.N. 269 = 
1922 Mad. 112. 

-- Partition—Equities — Alienee from 

no-parcener—Rights of different properties allot¬ 
ted to alienor. 

Where a Hindu oo-parcener sells speoifio 
items of the family properties and the alienee 
in hiB turn sells away the property to the plff. 
and subsequently at a partition, items other 
than those sold by the oo-paroener are allotted 
to him, the second alienee oannot oall upoD the 
first alienee to give lands of equal extent. The 
principle of substituted eeourity has no appli¬ 
cation to the case. 38 Mad. 684 ; 43 Mad. 309, 
Ref. ( Abdur Rahim and Oldfield , JJ,) DHADA 

Sahib v. Mahomed sultan Sahib. 

12 L.W. 603 = 39 H.L.J, 706 = 
(1920; M W.N. 710 = 
59 1.0 311 = 44 M. 167. 

- Partition—Equities—Alienee from co¬ 
parceners—Right to substituted properties. 

Where a person purchases the share of oo- 
parcener in certain items of a joint family pro¬ 
perty and subsequently at a family partition 
other items are allowed to the share of that 
oo-paroener it is open to the purchaser to 
compel that oo-paroener to give the properties 
in substitution of those whioh had been sold. 
1 I.A. 106 (P.O.), Diet. ; 38 Mad. 684 ; 25 Mad. 
690; 40 Mad. 366, Rel. The oase would be 
different if the purchase was at an execution 
sale. ( Seshagiri Aiyar and Moore, JJ.) 8ABA- 
PATHI PlLLAI V. THANDAVARAYA ODAIYAR. 

37 M L J 620 = 
81 1.0. 518 = 11 L.W. 108. 

- —Partition — Equities — Llienee from 

c o-parcener—Mesne profits. 

The Court will always endeavour as far as 
possible to allot to the purchaser the share he 
purchased, in a suit for partition. ( Spencer and 
Aviahnan, JJ.) Vanjapuri Goundan v. 
Paohamuthu Goundan. 7 L.W, 229 = 

48 1.0. 62 = 33 M.L J. 609. 

- Partition — Equities—Building erected 

by one member. 


HINDU LAW— Partition —Evidence of. 

Where one of the members of a oo-paroenary 
was shown to be in possession of the house site 
upon which he has ereoted a superstructure, the 
proper deoree to be passed is to allow him to 
retain the house site and direct him to pay its 
price to the other oo-sharer who claims a share 
in the house site alone. {Wallis, O.J. and 
Tyabji, J.) DEVARASU VENKATACHALA 
DWARAKANADHA} Rao V . Devarasu Ven- 
KATARAO. 29 I G 183 = 

17 M.L.T. 361. 

- Partition — Equities — Expenses for 

marriage of unmarried co-parceners should be 
set apart at partition. 

As marriage is a neoessary samskara and 
should be performed out of family funds the 
expenses for the marriage of unmarried 00 -par¬ 
ceners should be set apart at partition of 
joint family properties. ( Sundara Iyer and 
Sadasiva Iyer, JJ.) 8RINIVASA IYENGAR v. 
Thiruvengada Iyengar 38 Mad. 896 = 
(1913) M.W.N. 1034 = 19 M.L.T. 307 = 
(1914j M W.N. 282 = 23 I C. 264 = 

29 M.L J. 644. 

- Partition—Equities—Attachment of 

property—Effect on. 

Where pending an attachment of tho defend¬ 
ant’s share in several items of property a 
partition tock plaoe and the deft, got one 
whole item instead of a share in all, held, that 
the order of attaobment covered the property 
aotually attaohed and oanuot be enforced 
against the property reoeived in lieu of the 
some. {Piggotl, J.C.) RAm AUTAR v. 8HEO 

Prasad. 20 i.c. 43. 


Partition —Evidence of. 

—- Partition—Evidence of—Entry in 

village and revenue records—Decree of Settle¬ 
ment Officer regarding superior proprietary 
rights. 

In a joint Hindu family, the presumption is, 
until the contrary is proved, tbas the family 
oontinues joint. That presumption is peculiarly 
strong in the caeo of the sons of one father. A 
definition of shares in revenue and village 
papers affords, by itself, but a very slight indi¬ 
cation of an actual separation in a Hindu 
family and suoh a definition of shares standing 
alone is not sufficient evidence,on which to find, 
contrary to the presumption of law as to join¬ 
ture, that the family to whioh suoh definition 
is referred had separated. 18 All. 176, Appr. A 
deoree of a Settlement Court in Oudh made in 
1869 in favour of the widows of two deceased 
Hindns for “superior proprietary rights” in 
property lineally descended to their husbands 
“the decree being subjeot to the rights of the 
other share holders,” does not affirm that a 
separation had taken plaoe but, on the contrary, 
preserves all rights inherent in the property aa 



11150 


11160 / 


CIVIL DIGEST, 1911—1923. 

HINDU LAW-Partiton-Evldence of. HINDU LI W—Partition—Evidence of. 


joint family property. 12 I.A. 124, Rel, on. 

(Lord Shaw.) Nageshar v, Ganesha. 

42 AH. 268 = 47 I.A. 67 = 88 M.L.J. 821 = 
18 A L J. 632 = 22 Bom. L.R. 596 = 
28 H L.T. 3 = 7 0 L.J. 48 = 

2 U P L.R (P C.) 37 = 
96 I.C. 806 = 23 0 0. 1 (P.C.), 

[On appeal from 36 I.C. 780 = 3 O.L.J. 434 ] 

““ Partition — Evidence of—Impartible 
estate— Separatioyi in estate . 

1 hs holder of an impartible eetate of a joint 
Hindu family, descending by primogeniture, 
made a mokurar\ grant to his brother for 
maintenance. The grantee built a eeparate 
house divided by a wall from his brother’s, 
established a thulsi pinda (worship) and 
thakurbari (offioe) lived separately from his 
brother, and defrayed the expenses of the 
marriage of hi9 daughter from his own pooket. 
Held, on facts, that there bad been a oomplete 
separation between the brothers and that on the 
death of the holder of the estate without male 
issue his widow succeeded to the estate as hie i 
heir. ( Sir John Edge ) Tara Kumari v. 
Chaturbhui Narayan Singh. 

42 Cal. 1179 = 42 I.A. 192 = 19 C.W.N. 1119 = 

29 M L J 371 = 18 M L T. 228 = 

2 L W. 843 = 13 A L J 1034 = 
17 Bora. L R. 1012 = 22 O.L.J, 498 = 
80 1 0. 833 = (1913y M W.N. 717 (P 0 ). 

—-— Partition—Evidence of—Presumption 
of iointntss—Separate entries in Revenue 
records—Inferences from the acts of the members 
of the family. 

Beparate entries in the Revenue rooords 
standing by themselves were not sufficient to 
rebut the presumption of Hindu Law relating 
to jointness or to prove separate possession by 
different members of a family whioh in its 
inception was admittedly joint. Such entries 
together with the inference drawn from the 
said fads, whioh tended to show a separation 
and were consistent only with the hypothesis 
of separation, left no doubt that at the time of 
his death the deceased half brother was eeparate 
from his brothers the plaintiffs. {Mr, Ameer 
Ali.) Net Ram Singh v. Tubsa Kunwar, 
17 0 W.N, 108fl = (1913) M.W.N. 698 = 
14 M L.T. 173 = 18 O.L.J. 234 = 
IS Bora. L.R. 363 = 23 M.L J. 489 = 
20 1 0. 967 = 11 A.L.J. 861 (P.O.). 

- Partition—Evidence of—Acquisition 

of property in the name of several members — 
Transfer of property inter se. 

It is by no means an unusual thing for 
members of a joint family when acquiring 
landed property by purchase to oause to be 
specified in their documents of title the shares 
whioh they would respectively take upon a 
partition. Where this is not done the ordinary 
inference from the dooument on the faoe of it 


would be that the vendees are taking in equal 
shares and the members ol the family way will 
think it convenient that suob a presumption 
where it is not in aooordanoe with the faots, 
should be rebutted by a specification of shares; 
no dear inference in favour of separation or the 
break up of thejoint family oan be drawn from 
a transaction of this sort. It is quite oonoei- 
vable that a deed of transfer might be exeouted 
as between members of a joint family merely 
in order that there might be olear evidence in 
existence as to their respeotive rights in the 
event of any future difference or separation. 
{Piggott and Walsh, JJ.) MT. JAIRAJI v+ 

Bhagwat Prasad Pande. 

L.R, 3 All. 134 = 1923 All. 229. 

- Partition—Evidence of — Separate 

enjoyment of portion for maintenance. 

Separation in estate and from the joint 
family does not follow as a neoeesary oonse- 
quenoe from the reoeipt of amaintenaooe grant 
by one of the members of the family. (Ban- 
nerjee and Ryves, JJ.) GANESH Lal v, 
BASANTILAL. 20 1.0.29, 

- Partition—Evidence of. 

Separate enjoyment in shares of the income 
of the property does not necessarily oause 
severance of the joint family property,. 
{Richards. C. J. and Banerjee, J.) Budba- 
SINGH V. K AWALNAIM. 19 I C. 430. 

- Partition—Evidence of-Separateness. 

The mere faot that oo-paroeners are messing 
separately does not mean that the possession of 
one oo-paroener of joint family property is 
adverse to the other oo-paroeners. 33 O. L. J. 
344 Rel. ( Greaves and Panton, JJ.) HEMAN- 
GINI DASI V. 8ITAL MONDAL. 

1923 Cal. 310 (1>* 

- Partition — Evidence of — Separate 

possession—Property excluded from partition. 

There is no presumption that oertain pro¬ 
perties were exeoluded from partition in a 
joint family and the burden of proof is on the 
person who alleges suoh exolusion. Separate 
possession of oertain properties is not oonolu* 
sive evidence of partition and must be interpre¬ 
ted in the light or all the other cironmstanoes 
of the oase. (Mookerjee and Cuming, JJ.} 
Kailas Chandra Nag v. Bijay 3handra 
Nag. 36 O.L.J. 434 = 1923 Cal. 21& 

- Partition—Evidence of. 

If a property stood in the name of K, one of 
the four brothers, this is not even prima facie 
evidenoe that the property was obtained by K, 
lot himself if at the time of acquisition, the 
family was still joint. There is no presump¬ 
tion with regard to any other property that it 
was excluded from the partition, aDd the- 
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burden lies upon him who alleged exclusion, 
to establish his assertion. Separate possession 
is no6 oonolusive evidenoo ol partition and 
must be interpreted in the light of all the oir* 
oumstanoes of the oase. The Sole occupation 
by one oo-sbarer, of a portion of joint property 
does not constitute an ouster of the other oo- 
sharers ; and a oo-sbarer in possession of a 
portion of the ocmmon land, with the taoit or 
express oonsent of his oo-sharers, cannot obange 
the nature of that possession. (Mookerjee and 
Cuming. JJ.) Kailash Chandra Nag v. 
Bejoy Chandra Nag. 36 C L J. 434 = 

1923 Cal. 18. 

--— Partition—Evidence of—Proof—Sepa¬ 
rate enjoyment—Inference. 

Under the Hindu Law, a partition is effected 
between members of a joint family if there is a 
division ol their rights ; an actual distribution 
of the property by metes and bounds is not 
neoessary. To determine whether two persons, 
members of a joint Mitakshara family, have 
separated so as to make the prmoiple of survi¬ 
vorship no longer applicable between them, the 
Court must find whether they bad an intention 
to separate, and, whether as a result of suoh 
intention, there has been severance of title and 
interest. To prove a partition there must be 
evidenoe ol a complete separation in interest, 
a total disruption of the tie of joint family. A 
partition may occasionally be established by 
oral evidence, whioh though not direotly 
proving the faotum of partition, may be of suoh 
a oharaoter as to justify the inference that a 
partition must have beeD made between the 
parties or their predecessors. There may be a 
mutual arrangement (or the management and 
enjoyment of separate portions of joint pro¬ 
perty whioh does not amount to partition. 
On the other hand the inference in favour of 
a theory of a partition would be strengthened 
if it was proved not only that the parties 
enjoyed separate and distinct portions of the 
family property for many years, but dealt with 
the separate portions in every respeot as their 
own property, for instance, oarried out im¬ 
provements on them or effected alienations 
to strangers or to members of the family. 
(Mookerjee and Beachzroft, JJ.) At^AND KlS- 
HORE GHOWDBURY V. DAIJI THAKURIAN. 

28 1.0. 880 = 21 O.L.J, 296. 


-- Partition—Evidenoe of. 

Where a family continued joint till a very 
reoent date, the person pleading separation 
must prove it and he oannot plead limitation 
to a suit by any other member without proof 
of separation ; possession of one is possession 
of all. ( Tottenham and Norrie , JJ.) 
MANOND V. KRISHNA CHARAN. 12 i 0. 0 — 

14 O.L.J. 183. 

-*-Partition-Evidence of- Separation 

in food, worehip and residence, 


HINDU LAW —Partition—Evldenceiof. 

From the separation of the members of the 
family in food, residence and worship it does 
not follow that the family had divided, for it 
might well be that in order to manage the 
family business and property at different places 
the members had to go to and live in those 
places separately. When a member of a 
Hindu family who is divided in status from 
others is in enjoyment of a portion of the 
family properties while the others enjoy other 
portions, he is not in law exoiuded or ousted 
from those other portions, so as to distntitle 
him to his share of those portions, however 
long their enjoyment by others. ( Broadway , 
and Zafar Ali, JJ ) BHAGWAN Das v. MT. 
parrati. 1923 Lah. 869, 


- Bar tilion—Evidence of—Admissions 

in litigation—Effect of. 

A definition of shares in revenue papers is 
not, standing alone, sufficient evidence ol a 
separation between the members of a Hindu 
family. But where in addition to the entry 
in the Revenue reoords, there is the dear 
admission of the plaintiffs in a suit to oontest 
an alienation that they and their brothers 
owned the land in equal shares there is suffici¬ 
ent evidenoe of partition. 18 A. 176; 42 A. 368 
Ref. { Marlineau , J.) DATA RAM v. BaDLU. 

4 U P.L.R. (L.) 62 = 1922 Lah. 480. 


- Partition — Evidence of — Assignment 

of property. 

Mere assignment by father of oertain proper¬ 
ty to sons to enable them to start on business 
does not amount to partition. (Scott-Smith, J.) 
Nanak Chand V. LACHMaN das. 

82 P.R 1917 = 40 I.C. 773 = 97 P.W.R. 1917. 


Pat tilion—Evidence of. 


Cesser of oommensality does not by itself 
nount to partition, especially when it is a 
ere aooident brought about hy loroo of cir- 
mstancea. ( Rattigan , Shah Din and he 
ossignol, JJ.) GOKAL CHAND v. HUKUM 
JAND NATHUMAL. 70 and 71 p K.iWII- 

184 P.L.R 1918 = 34 I C. 714- 

r> - — - 
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Evidence of alienation by members of por¬ 
tions of family property is enough to show 
disruption of the joint family. ( Shah Din and 
Chi vis JJ.) Mathra Das v • Gopaldas. 

° ' 33 1.0. 826 = 69 P.W.R. 1916. 


._ Partition — Evidence of—History of 

family — Money-dealings. 

Mere absence of a formal partition among 
the members of a Hindu family is not iD itself 
oonolusive on the question of the status ol the 
family but the matter has to be deoided on an 
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examination of the history of the family of 
mutual dealings and dealings with outsiders 
and on admissions, if any. of the members of 
the family. 11 M.I.A. 75. Foil. Money transac¬ 
tions between the members of a Hindu family, 

he one lending and the other borrowing and 
showing corresponding debts and oredits in 
their books, are important proof of partition. 

Johnstone and Shadi Lai. JJ.) MUNSHI 
KAM V. GlNDAMAL. 123 P.L R 1919 = 

26 I.C. 390 = 45 P.W.R. 1919 

Partition—Evidence of—Hostility. 

Mere unfriendliness on the part of a son 
does not effect a severance. Separate living is 
not sufficient to prove partition when the par¬ 
ties are maintained out of joint funds. ( John- 
stone and Rattigan, JJ.) SHIB Nath v. 

alliance bank of Simla, ltd.. Lahore. 

3 P R 1915 = 110 P W R. 1914 = 
25 1 0. 480 = 219 P L R. 1914. 

-- Partition—Evidence of. 

Where it is shown that for many years past 
the brothers had nothing in oommon except 
the anoestral house wherein they lived sepa¬ 
rately and had remained separate in food, 
expenditure, in some and worship, the pre¬ 
sumption of jointness is rebutted. ( Shah Din 
and Chevis, JJ.) Sham Lal v . Ohhajju 
M al * 31 P.W.R. 1913 = 19 I.C. 51 = 

76 P.L.R. 1913. 

-- Partition—Evidence of, 

Separation in food and worship for 40 years, 
enjoyment of portions of the properties sepa¬ 
rately, treatment of them as exclusive property 
by alienation and other ways shows disruption 
of the family and separation in interest. 

(Johnstone and Shah Din. JJ.) Mehr Singh v. 
Devidyal. 38 P R 1912 = 32 P.W R. 1912 = 

13 10. 60 = 19 P.L R. 1912. 

"77 - Partition — Evidence of — Separate 

living—Separate transaction—Effect of. 

The mere faot that the members of a joint 
family live separately or have separate dealings 
or exeoule documents in favour of eaoh other 
does not conclusively prove a divided status but 
may be consistent with an undivided status. 
Nor does a dooument between the members of 
the joint family taking in a stranger as 
a oo-parcener effeot a severance between them. 

(Krishnan and Ramesam, JJ.) Venkata- 
CHELA PlLLAI v. ARUNTHAVATHAOHI. 

(1923; M.W.N. 229 = 17 L.W. 765 = 

1923 Had. 968. 

- -Partition — Evidence of—Agreement 

for maintenance—Severance of joint family— 
Sutf for partition by one member against— 
Other co parceners not parties—Decree for plff.'s 
share—Severance of other co-parcener’s shares I 
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Provision in a partition for a stranger — 
Invalid. 

Where in compromise of an appeal against a 
partition deoree the junior member agreed to 
receive a monthly maintenance from the 
manager for the reason that a partition of 
the Z?mindari whioh would if left intaot be a 
source of protection to the family, will endan¬ 
ger the status of the Zemindari. Held, that it 
was with a view to preveat a division of the 
Zamindari and to keep it as an impartible 
estate, that the agreement was come to and 
that it did not on its true construction effeot a 
severance of the joint family but only provided 
for a convenient mode of enjoying the joint 
family properties. 20 Mad. 256 (P C.) 1, Foil. 

( Wallis , O.J. and Kumarasivami Sastrt, J.) 
PALANIAMMaL v. Muthu Venkatachala, 

43 1 0. 833 = 33 M.L.J 759, 


deed. 


Partition—Evidence of — Unregistered 


Unequivocal declaration contained in adocu" 
meot oannot effeot a severance where there wa a 
no intention to divide without the deed itself 
simultaneously taking effeot. If the deed is 
unregistered it is inadmissible to prove a 
divieion in status. (Wallis, C.J., Sadasiva 
Iyer and Seshagiri Iyer, JJ.) POTHI 

Naicken v. Naganna Naicken. 

80 M L J. 62 = 19 M L T. 50 = 
(1916) 1 M.W.N. 79 = 82 I.C. 486 = 

8 L.W. 119 (F.B.), 

- tP artition — Evidence of — Separate 

residence. 

Separate residence by several branohes of a 
family in the samo compound is no evidence of 
partition of family nor does discontinuance of 
allowance to several members raise that pre¬ 
sumption. ( Wallis , O.J. and Srinivasa Iyen¬ 
gar, J.) VlSVANATHASAMY NaICKER V. 
KAMULU AMMAL. (1919; M.W N. 963 = 

2 L.W. 1214 = 19 M L T. 296 = 

31 I.C. 833 = 20 ML J 491. 

- Partition—Evidence of. 

Where a partition is alleged and has to be 
proved by oral evidence, and no oooasion for 
suoh partition is proved, the Court will not 
find partition unless proved by clear and satis¬ 
factory evidenoe. The onus is on the party 
relying on the partition. (Wallis, O.J. and 
Hannay, J.) Pillady Venkanna v. Pillady 
GANAGAMMA. 28 I 0. 817. 


- Partition—Evidence of—One member 

separating from others—Indications showing 
separation of interest. 

Where subsequent to the separation of one 
member, the other members take separate meals, 
acquire property in their own Dames, make 
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separate payments of kista in equal or propor¬ 
tional parts to their shares, all these things 
oertainly point to a separation of interest be¬ 
tween the members of the family. The faot 
that instead of the management of the family 
income by ooe member of the family, there is a 
division of the produoe into shares, gives rise 
to the inference that the parties were separate 
in interest. ( Miller and Tyabji, JJ.) GADIAN 
Chettiar v. Gadian Chettiar. 

26 10, 43 = 1 L.W. 799. 

“ —Partition — Evidence of—Separate 

living. 

Seizure of eome part of the family property 
by a member of a joint Hindu family, quarrel¬ 
ling with his family in order to provide himself 
with a living does not lead to forfeiture of his 
right to obtain a formal partition in whioh he 
would get his proper share. ( Simpson , A.J.O.) 

Chaudhubi Jangi Singh v Chaudhari 
Ganga Singh. 10 0. L.J. 893 = 

1924 Oudh 119. 

;- Partition—Evidence of—Severance in 

interest—Inference from conduct. 

In view of the oiroum9tanoos that there wqs a 
quarrel between the brothers and that the plff. 
resented the reokloss oonduot of his step-brother, 
the separate living between the parties for the 
last nine years, the application made by the 
plff. to have his name recorded in the khewat 
in respeot of an eight anna share ; held, that 
the condition of things was consistent with a 
tonanoy-in oommon resulting from an expres¬ 
sion of intention to separate in an unambiguous 
language on the part of either of them. IT Vatir 
Hassan, A.J.O) 8HEO Dayal v. LaltA 
Prasad. 7 O.L.J. 939 =>aa i.o. 608 = 

23 0.0. 181. 

- — — Partition—Evidence of. 

Entry of the name of a widow of a deceased 
member of a joint Hindu family disputed 
without delay oannot be taken as conclusive 
evidenoe of the faot that the family had 
separated even though there was no aotual 
separation. (Lindsay. J 0.) SUNDARA DBBIA 
v, SHKO Ram. 48 1.0. 193 = 9 0 L.J. 997. 

- Partition—Evidence of separate resi¬ 
dence—Onus. 

The mere faot that during the abaenoe of a 
oo-paroener bis wife owing to the quarrels with 
the rest of the family resided separately from 
the other members is not proof of a severance in 
etatus. (Lindsay , 1.0 ) GOBINDAY v- Adhin. 

41 1.0. 79 = 20 0.0. 398. 

- Partition—Evidence of—Entries in 

revenue papers. 

Entries in revenue papers deOning shares, 
separate residence, institutions of suit 

Vol. Ill—70J» 


HINDU LA W—Partition —Evidence of. 

altogether go to prove division. ( Kanhaiya 
Lai and Kendall, A. J. Gs.) BRIJ Mohan 
8INGH u. Ram MILAN 8INGH. 39 I. 0. 433 = 

4 0 L J 124. 

- Partition — Evidence of—Entries in 

revenue papers, 

Entry in revenue papers of the name of the 
widow does not establish separation. ( Stuart 
and Kanhaiya Lai, A. J. Cs.) BAKHTAWAR 
Slt^GH v. Ram 8INGH. 86 I 0. 44 = 

8 0 L J. 289. 

- Partition—Evidence of—Entries in 

revenue papers. 

Entries in revenue papers resulting from 
order passed by Revenue Courts do not confer 
any title or constitute strong evidenoe of 
partition. (Lindsay, J. C.) KANDHAIYA BUX 
8INGH v. 8HEO BUX SINGH. 20 I C. 861. 

- Partition—Evidence of—Proof. 

Where a Hindu family is onoe proved to be 
joint there is a presumption in favour of the 
oontinuance of suoh jointness till the contrary 
is proved. (Piggott, J. 0.) GAYA KUNWAR v. 
DAL 8INGH. 17 1.0. 299. 

—- Partition — Evidence of — Common 

living — Joint purse—Effect of. 

It is not necessary that definite evidenoe 
should be given of a formal agreement between 
the,parties to oaable a Court to hold that a 
separation bad taken plaoe. An inferenoe of 
separation having previously taken plaoe may 
be drawn from the subsequent aots of the 
parties without any proof of a formal agree¬ 
ment. But where the parties are found living 
together in the samo house and meeting their 
oxpenaes out of a oommon fund, it would 
require muoh stronger evidenoe than anything 
whioh was produced in the oase to lead to the 
oonolusion that they bad put an end to their 
state of jointoess. (Miller, O.J. and Foster, J.) 
Tabini Pbashad Singh v. Nunu Prasad 
8INGH. 72 I 0. 1006. 

- Partition — Evidence of — Mutation 

entries —Value of. 

Statements in Mutation Petitions and Land 
Registration Records, giving the eh ires of eaoh 
member of a joinh family, will not suffioe to 
establish a partition of the joint family, unless 
they show a olear and unequivocal intention to 
separate. I Mullick and Ducknill, JJ.) GOBIND 
PERSHAD v. BRIJ Rajkumar. 61 1.0. 369. 

- Partition—Evidence of — Mortgage — 

Intention of partition. 

Intention to partition oannot be inferred 
from » mortgage-bond hypothecating the 
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HINDU LAW—Partition —Evidence of. 

mortgagor a interest in the family property, 

Anion' 0, i and MvUick, J.) AMAR DaYAL 
OlNGH V. HAR PERSHAD 8AHU. 

3 P.L.J. 603 = 58 1.0 72 = 1 P L.T, 311. 
* Partition — Evidence of — Family 

arrangement—Appeal—Finding of—Partition 

accepted—Family arrangement set aside—Pro¬ 
cedure—Legality of. 

Where the trial Court found in a partition 
suit that there was a partition as a family 

f£ rai *P.!i aent an3 t * ie A Ppoilate Court aooepted 
; ne ending on partition but set aside the 
family arrangement ; held the findiog as to 
partition having been aooepted, the decision 
against the family arrangement was unsup- 
portable. ( Coutts and Sultan Ahmed, 33.) 
UAL BHANJAN 8INGH V. KABIMAN 8INGH 

37 I 0. 413 = 1 P.L.T. 463. 


Partition—Evidence of. 


An order passed by a settlement offioer in 
preparing a reoord of rights does not raise 
» presumption of separation in status, his 
aeoision being on faotum of possession without 
any reference to the rights of a co-paroener in 
auoh possession. ( Miller . C.J. and Imam, 3.) 

DAYAL MABTO V. UTTIM MAHTO. 

46 I.C. 293 = 8 P.L.W, 122. 


-- Partition-Evidence of. 

To find out whether there has been a parti* 
tion or not, the whole oiroumstanoes of eaoh 
. * must be investigated and the 

intention of the parties ascertained. ( Roe and 
Coutts, 33.) RAMESWAR MlSSBR V. 8URE- 
SHWAR MlSSER. 46 I.C. 232. 

Partition—Evidence of. 

Alteration of the mode of enjoyment is not 
suffioient to efleot a partition. There must be 
an alteration and intention to alter the title, 
yi W.R. 214 (PC), Poll. (Pratt, J.C., 
Crouch and Fawcett, A.J. Os.) ManghjrmAl 
V. VITHAL RAM. 13 I.C. 225 = 9 S.L.B, 107. 


Partition —Father. 

Partition — Father's power — Sons, 
when bound—Allotment to a stranger. 

Although a partition made by a Hindu father, 
may, under Borne ciroumstances bind his minor 
sons, yet, if on the partition a share is given to 
an absolute stranger, the partition may be 
impeaohed as a dispossession of property made 
without consideration, unless it oan be support¬ 
ed as a 6ona fide oomprom se of a disputed 
olaim. 30 I. A. 139, 150. Dist. (Sir Samuel 

Griffith). Ramkishore Kedarnath v. 
Jainabayan Rambachpal. 40 Cal. 963 = 
(1913) M.W.N, 661 = 14 M.L.T. 163 = 


HINDU LAW—Partition—Father. 


17 C.W.N. 1189 = 18 O.L.J. 237- 
13 Bom, L.R. 867 = 11 A,L.J. 869 = 
23 M L J. 812 = 10 N L.R. 1 = 
20 I.C. 933 = 40 I.A. 213 (P.C.). 

-Partition—Father — Consent of co¬ 


parceners—Effect, 

Consent by the members to a partition by the 
father binds not only the eoonsenting members 
but also their bods as they represent their 
respective branches of the family. ( Lord 
Mculton.) Brij Raj Singh v. 8beo Dan 
SINGH. 33 All. 337 = 23 M L J. 188 = 

17 C.W.N. 949 = (1913) M W.N. SlS = 
11 A L J. 698 = 14 M L.T, 11 = 
18 C L J 67 = 13 Bora. L R. 632 = 
19 I.C. 826 = 40 I. A. 161 (P.C.). 


- Partition — Father — Father's power to 

effect—Will. 

The father or manager of a joint Hindu 
family cannot efieoC a partition by will of 
anoestral property. 2 Mad. 317, Dist. (Le- 
Rossignol and Wilberforce, 33 ) Nand Lal v . 
Dewan CHAND, 78P WR. 1918 = 

76 P.L.R. 1918 = 43 I.C. 162 = 86 P.R. 1918. 


- Par til ion—Father — Represen's sons— 

Preliminary decree—Effect of. 

A preliminary deorea passed against a Hindu 
father for partition is presumably passed against 
him as representing his undivided family and 
binds his sons. On his death the plff. is entitled 
to add his sons as his legal representatives or 
even as parties whuse names should be deemed 
to be already on the reoord as representing 
their father till his death and whioh names are 
merely sought to be insoribed on the reoord 
openly after bis death. ( Sadasiva Aiyar and 
Spencer, 3J.) ALLJR LAKSHMI NARASIMHA 

8astrulu v. Venkata Narasamma. 

52 1 C. 614. 


-- Partition—Father—Power of—Objec¬ 
tion by sons—Devise of father's share. 

A Hindu father can t ffeot partition against 
the will of his eone. J Mad 317; 31 M L J. 147; 
32 M.L.J. 439, Foil. Where a Hindu father 
effeots a division with the oonsent of one of 
his sons but against the wishes of others be 
must be deemed to have exercised his power as 
father and effeoted the partition. If the father 
registers the partition deed aud subsequently 
devised the items falling to his share to one of 
his sons the bequest is valid. Where there ia 
a power conferred on the father to divide the 
mortgaged property if purobased by him in 
exeoution and the father purchases the pro¬ 
perty in the name of a junior co-paroener there 
is a fraud on the power and the properties are 
available for division. (Ayling and Seshagiri 
Iyer, 33.) NATESA IYER v. 8UBBMANIA 
Iyer. 23 M L.T. 307 = 43 I.C. 838 =» 

(1918) M.W.N. 703. 
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- Partition — Father — Grandfather's 

;power —Deed 0 / gift. 

Grandfather can effect a partition between 
himself and his grandsons and make a gift of 
his share by the same instrument. The parti¬ 
tion is valid if it Is equal and fair. (Abdur 
Rahim and Oldfield, JJ.) Aiyavier v. 
SUBRAMANIA IYER. 82 M.L J. 439 = 

40 1,0. 203 = 8 L.W. 22. 


- Partition —Father—Right of. 

A Mitabahara father oan effeot a partition of 
the family properties among his sons without 
their consent. (Abdur Rahim and Phillips, JJ.) 
MURUGAYYA V. PADANIYANDI. 

31 M.L J. 147 = 86 I.C. 807 = 
(1916; 2 M.W.N. 284. 

- Partition—Father — Power to effect 

partition. 

Under Hindu Law, a father oau separate one 
or more of his sons from himself, in whioh case 
there is no presumption of division between 
the father and the other sons by another wife 
and in suoh a oase a decree passed against the 
separated sons cannot be ezeouted against the 
whole property. (Napier and Srinivasa 
Iyengar, JJ.) Rangaswami Naidu v. BUN- 

DARARAJUDU NAIDU. 35 1.0.62 = 

31 M.L.J. 472. 

- Partition — Father — After-born sons— 

Right of. 

When a compromise by a father on behalf of 
himself and bis son is set aside, it is neverthe¬ 
less binding on the father’e share as it stood at 
the date of the compromise. The remaining 
portion continues to be joint andlalter-born 
sons oan participate therein. (Wallis, J.) 

Ganesh Row v. Tulja Ram Rao. 

24 I O. 696 = 26 M.L J. 4£0. 

- Partition— Father— Power to effect— 

Self■ acquired property — Registration. 

Under the Mitakshara a father oan make a 
partition of his sell-acquired properties for the 
benefit of bis sons. Buoh a partition is not a 
gift and gan be effeoted without a registered 
deed. ( Batten, A.J.O.) Laxmanv. Tayya. 

81 1.0. 93 = 18 N L.R. 93. 

- Partition—Father—Effect on son of 

co parcener. 

A partition is binding on a son unless he oan 
show some legal ground for setting it aside as 
fraud, or that the amount received by his father 
was not a fair equivalent of his share. A 
separation of Hindu father leaving his sons 
joint is an unusual thing. (Sabonadiere and 
Kanhaiya Lai, A.J.Os.) Chhote Lab t;. 
Badri bingh, 32 I.C. 129. 


HINDU LAW—Partition—Female sharers. 

Partition—Female Sharers. 

- Partition—Female sharer—Share of 

a grand mother, 

A Grandmother is entitled a grand son’s 
share in partition with her grand sons. (Gokul 
Prasad , J.) Kanhaiyalal t> Gera. 

1923 All. 436r 

— —Partition — Female sharers— Step¬ 
mother-Share of. 

A step-mother is entitled upon partition of 
joint family property to share equal to that of 
a son. (Richards, O.J. and Rafique, J.) Har 
Narain v. Bishanbhar Nath. 

38 All. 83 = 31 I.C. 907 = 13 A.L.J. 1129. 

- Partition—Female sharers — Grand¬ 
mother-Share of. 

The Mitakshara Law does not enable a 
grandmother to olaim a share at the time of 
the partition between a father and hie sons. 
34 All. 605, Ref. (Richards, O.J. and Banerji, 
J.) Chummun Prasad choube v. Pranpat 
CHOUBE. 29 I.C. 166 

- Partition — Female sharer — Grand¬ 
mother—Benares Bchool. 

On a partition between a father and bis sons, 
the father’s mother does not get a share accord¬ 
ing to the Benares Bchool. 3 All, 118, Poll.; 8 
Cal. 649, Dibs ; 7 Cal. 191; 9 W.R. 61, Dist.and 
Not Appl. Works of Yagnavalkya and Mitak¬ 
shara make a distinction between partition 
during lifetime of the father and partition after 
his death. In the former oase, a share is 
allotted to the father's wife in the latter, to 
the mother of the eons affecting partition. 
(Richards, C.J., Banerji and Tudball, JJ.) 
Sheo Narain v. Janki Prasad. 

34 All. 505 = 16 1.0. 88 = 9 A.L J. 749. 


- Partition—Female sharers — Mother's 

share—Legitimate and illegitimate sons—Lewa 
Kunbis. 

Under Hindu Law, among 8udras, a mother 
is entitled to a share when the property is 
divided between the legitimate as well as the 
illegitimate sons of the deoeased. tMaclfod, 
C.J. and Shah, J ) ManOHHABAM Bhiku v. 
DaTTU. 84 I.C. 110 = 21 Bora. L R. 1172. 

- Partition-Female sharers—Right of 

mother to a share. 

The mother’s right to a share on partition 
aoornes only on the final deoree. 9 W.R. 61 ; 
33 All. 118 ; 34 All. 234 (P.C.) ; 43 Cal. 1031 
(P.O.), Ref. (Batchelor A.O.J. and 8hah, J.) 
RAOJI BBIKAJI V. ANANT LAXMAN. 

42 Bom. 038 = 48 1 0, 700 = 
20 Bom. L.R. 671. 
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" " Partition—Female sharers — Grand¬ 
mother — Step-grandmother entitled to a 
share. 

Under the Mitakshara 8ohool a step grand¬ 
mother is entitled to a share of the family estate 
when it is partitioned among her grandsons. 

l? € £ t0n and Shah • JJ,) VITHALP PRAHLAD, 

39 Bom 373 = 28 I C. 967 = 17 Bom. L.R. 361. 

—- Partition—Female sharer—Mother — 

Mights of — Maintenance. 
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suits 

the source of her maintenance. Where a oo- 
sharer in a joint estate having applied for par¬ 
tition, the widow of the last male owner sued 
for a declaration of her title to a ehare in the 
estate : Held , she was entitled to a share equal 
to that of the oo-sharers and the suit was 
maintainable. 60 P.R. 1895, Foil. ( Shadi Lai 
and Broadway , JJ.) Mussamat Ganesh Devi 
V. Darsan Singh. 2 U P L.R. (Lah.) 100 = 

56 1.0. 478 = 2 Lah. L J. 377. 


Under the Hindu law it is only in the event 
of a partition among her sons that a mother 
Deccmes entitled to a share in lieu of her main- 
tenanoe. 16 C. 758 ; 31 0. 262, Rel. ( Mookerjee 
and Chotzner, JJ.) Jadu Nath Sirkar v. 

haran Chandra Sarkar. 36 0.LJ. 217 = 

49 I.C. 1013 = 1923 Cal. 221. 


■ Partition — Female sharers—Bengal 
school Mother's share—Nature of. 

The share obtained by a mother in Bengal 
on partition among her sons is in lieu of her 
right to maintenance ; it is covered out of the 
30n3 ’ shares and on her death becomes part of 

the shares out of whioh it came. ( Rankin J.) 
8HASHI Bhusan Shaw v. Hari Narain 
8ha W. 48 Cal. 1059=66 I G. 703 = 

23 C.W N. 990. 


““ Partition—Female sharers — Daya- 

bhaga — Mother. 

A Dayabhaga Hindu mother oannot oompel 
a partition among her sods but is entitled to 
an equal share, if a partition takes place. 8he 
gets her share even in a partition between the 
sons and an alienee of the shares of one or 
mor9 of the sons. The stridhan received by 
her from her husband or father-in-law and not 
tbit from her father, must be deduoted from 
that share. ( Mookerjee and Buchland, JJ,) 
JOGOBHANDU V. RAJENDRA NATH. 

66 I.C. 121 = 34 0 L.J. 29. 


- Partition—Female sharers—Partition 

between one brother and auction-purchaser of 
the other brother—Mother entitled to an egual 
share. . 

Where the share of one of the two joint 
brothers is transferred, at a partition between 
the other brother and the transferee, the mother 
is entitled to a share equal to that of eaoh of the 
sons and after her death half of her share will 
go to his transferee. ( Kolvil , A.J.C.) RAMA- 
NATH V. 8ITARAMA. 19 N.L R. 147 = 

1923 Nag. 288. 

-- Partition—Female sharers—Mother's 

right to share . 

On a partition between sons and step-sons, 
UDder the Mitaksbara, a mother is entitled to 
a ehare equal to that of her son. The possession 
of separate property as stridhan by the mother 
might have the effeot of reducing pro tanto the 
share to whioh she may be entitled on parti¬ 
tion. (Kanliaiya Lai and Kendall, A.J.Cs.) 
Sarob Chand v. Mussammat Pani. 

87 I C. 108 = 19 0.0. 240. 

- Partition — Female sharers — Step¬ 
mother. 

Under the Mitakshara Law in a partition 
between sons, the step-mother is entitled to a 
share equal to that of a son. ( Juoala Prasad 
and Coutts, JJ.) 8UBBA RAUT v. MANLA 
Rautain. 47 I.C. 201. 


Partition — Female sharers—Mother’s 
share—Absolute right—Special agreement. 

By speoial agreement or agreement with her 
sons, a Hindu widow oan get on partition with 
her sons, absolute right to the portion of her 
husband’s estate, allowed to her. ( Newbould, 
J ) Dukhil Ram Mali n. Newaj ali. 

88 I 0. 426. 

--- Partition—Female sharers— Mother — 

Maintenance. 

Under the Mitabshara Law a mother has a 
right only to maintenance until partition ; sbe 
oan never bereelf demand a partition. Bat if 
a partition takes place she will be entitled to 
receive a share if the effeot of that partition is 
to break up or diminish the estate whioh was 


Partition—Illegitimate son. 

- Partition—Illegitimate son —Share of 

— One half of share allotted to legitimate 
son. 

In a partition after father’s death the illegi¬ 
timate eon gets half of the share aotually 
allotted (o his legtimate brother and not one-half 
of what a legitimate son would get la his plaoe. 
{White, O.J. and Sankaran Nair, J.) CHEL- 
LAMMAL U. RANGANATHAM PlLLAI. 

12 I C. 247 = 34 Mad. 277. 

Partition—Institution of suits. 

- Partition—Institution of suit — Dis¬ 
missal of—Effect. 

The institution of a suit tor partition by a 
member of a joint Hindu family governed by 
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HINDU LAW — Partition — Institution of 
suits. 

the Mitafeebara Law is an unequivocal intima¬ 
tion of his intention to separate and there is 
a severanoe of the joint status from the date of 
the institution of the suit. The fact that the 
Court dismissed the suit on the ground that 
there was no justification for the same would 
not prevent the disruption of the joint status. 
A deoree of Court is necessary only for working 
out the result of the severance and allotting 
definite shares. ( Viscount Haldane). Kawal 
NAIN V. BUDH SINGH. 39 All. 496 = 

19 A L J 581 = 2 Pat L.W 57 = 
21 C.W.N. 986 = 33 M L J. 42 = 

19 Bom. L.R. 642 = 26 O.L J 101 = 
(1917) M.W.N. 814=6 L.W. 330 = 
40 1.0. 286 = 44 I.A. 159 (P.C ). 

[On Appeal from 19 1.0. 430 ]. 

- Partition—Institution of suit —Division 

in status. 

Once a member of a joint Hindu family 
governed by the Mitakshara dearly and un¬ 
equivocally intimates either by express declar¬ 
ation or by his conduot to his oo-eharers his 
desire to sever himself from the joint family, 
his right to obtain and possess bis share, is 
unimpeaohable, whether or not the oo-sharers 
agree to a separation and there is an immediate 
severance of the joint status. 35 All, 80 (P.O.) ; 
11 M.I.A. 75; 18 Cal. 167; 10 W.R. 273 ; 
6 1.A. 228 ; 8 W.R. 82, Ref. If a member so 
iDtimateB his desire and institutes a suit for 
partition, but dies before obtaining a deoree, 
his widow is entitled to oontinue the suit and 
to inherit her deceased husband’s share in the 
joint property, ( Mr . Ameer Alt ) MUSSAMMAT 

Qirija bai c. Sadasiv Dhundhiraj. 

43 Gal. 1031 = 31 M.L.J. 465 = 

20 C.W N. 1088 = 14 A L.J. 822 = 
20 M L T. 78 = 12 N.L.R. 113 = 

18 Bora. L B. 621 = (1916» 2 M W.N. 68 = 
4 L.W, 114 = 24 G.L.J. 207-37 I 0 321 = 

48 I.A. 151 (P.C ). 

- Partition—Institution of suit—Minor 

—Civ. Pro. Code, O. 32, R. 12. 


A minor's suit for partition through h»s next 
friend oannot affeot the status of the joint 
family as the minor has no right to demand 
separation. But the oase is different, if the 
minor attains majority during the pendenoy of 
the suit, and elects to prooeed with it under 
O. 82, R. 12, because he at onoe acquires the 
rights of the grown up person, dissolving the 
jointness of the family. ( Mears t O. J. and 

Banerjee and Piggott, J J.) Lalta Prasad v. 
BHEAM 8INGH. JjJ All, 461 = 

2 U P.L.R. (All.) 187 = 88 I 0. 667 = 

18 A L J. 803 (F.B). 


- Partition —Institution of suit — 

Declaration of plaintiff's share of a revenue 
paying estate. 

The presentation of a plaint by whioh the 
Court is asked to ascertain and to dolegate the 


HINDU LAW — Partition — Institution of 
soits. 

share of the plaintiff in property whioh had 
formerly belonged to a joint family of whioh 
the plaintiffs and defendants were members, 
dissolves the status of joint family as between 
the parties to the litigation. (Rafique and 
Piggott, JJ.) Rupan Rai v. Subkaran Rai. 

41 All. 207 = 49 10 387 = 17 A L J. 112. 

- Partition — Institution of suit — 

Effect on de/ls. inter at —Separation of one 
member. 

The filing of suit by one member of the joint 
Hindu family deolaring his desire for partition 
and specifio share, amounts to separation 
amongst all. But if one member of joint 
Hindu family separates himself without suit 
and relinquishes bis rights either taking no 
share, less share or greater abate, it does not 
follow that the surviving members oannot 
remain united as before. Though separation 
of one member would involve the ascertain¬ 
ment of the shares of others and is a virtual 
separation of all it does not alter the ordinary 
devolution of joint Hindu family property if 
there never was a break in the jointness be¬ 
tween surviving members. ( Richards, O.J. and 
Banerji. J.) Pursotam Das v. Jagannath. 

41 All. £61 = 50 1.0. 387 = 17 A L J. 347. 

- Partition— Institution of suit, 

A deoree deolaring a right to partition is 
insufficient to ohango the obardoter of the 
property and it continues to be joint until an 
aotual partition takes place. ( Batchelor and 
Rao, JJ.) Jagu Babaji VARANG v. BALU 
LAXMAN VARANG. 87 Bom. 307 = 

17 1.0. 968 = 14 Bom. L R. 1198. 

[This li no longer law. 8ee 37 I.G. 321 = 

43 Cal. 1031 (P C.).] 

- Pat tition—Institution of suit. 

Per Chandavarkar, J.—The judgment to 
operate as a severance of interest must oontain 
a olear adjudication that eaoh co-parcener is 
entitled to a share definitely fixed. ( Chanda¬ 
varkar and Batchelor , JJ.) BABABJI AKOBA 
V. Dattu Laxman. 37 Bora. 64 = 

17 1.0. 642 = 14 Bom. L.R. 923. 

(This la no longer law, See 48 Gal. 1031 

(P.O.)], 


- Partition— Institution of suit-Pre¬ 
liminary decree—Severance in status . 

Although the trial Court’s deoree in a parti- 
tion suit was under appeal, yet it was still a 
final deoree of a competent Court, as soon as 
that deoree was made, it determined the legal 
status or relation of the parties, and the 
severance of interest so efleoted by the deoree, 
at the moment it was pronounoed could be 
displaced only by a legal deoision in appeal. 
The mere pendenoy of an undeoided appeal 
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HINDU LAW — Partition—Institution of 
sulti. 

does not in any way mar the validity or the 
force of an existing decree. [Batchelor, J.) 
MAHADEOLAXMAN V. GOYIND PaBASBRAM. 

36 Bora. 380 = 16 1.0. 991 = 14 Bom. L R. 783. 

-- Partition—Institution of suit— With¬ 
drawal. 

Where a junior member sues the manager for 
partition of his share not making the other oo- 
paroeners parties, the decree in the suit which 
merely allots his share of the properties does 
not affeot a division as between the other 
members and the manager. It is open to a oo- 
paroener who has filed a suit for partition to 
abandon that intention before the suit proceeds 
to a decree and to oontinue in a state of joint- 
ness. In suoh a case the tiling of the plaint 
does not effect a severance. Where a partition 
takes place under a deoree of Court whereby 
one member olaims his share and obtains it, 
the effect of the decree on the remaining oo- 
paroenere must be determined by the terms of 
the deoree or where it is ambiguous by the 
soope of the suit. 25 Mad. 149 ; 30 Cal. 725 
(P.C.) ; 31 Mad. 482 ; 29 All. 93; 31 M.L.J. 
472. Hel,; 33 M.L.J. 759. Ref. {Wallis, C.J. 
and Kumaraswami Saslri, J.) Palaniammal 

v. Mutbuvenkatacbala Manigarar. 

43 I.C. 883 = 33 M.L J. 759. 

-- Petition—Institution of suit—Effect 

of Alienation of his share by one member if 
effects severance. . 

An unambiguous declaration of his intention 
to divide, by a member of a joint Hindu family, 
is enough to effeot a severance of the joint 
status so far as he is concerned. 35 All. 80, 
(P.O.), Poll. Consequently, a member of a 
joint Hindu family becomes separated from the 
other member by the mere faot of suing them 
for partition. Per 8adasiva Aiyar, J. —A mem¬ 
ber of a joint Hindu family who sells away his 
share in all oo-paroenary property becomes 
severed from the joint family and the alienee 
becomes a tenant-in-common with the other oo- 
parconers in respeot of the share so alienated. 

25 Mad. 690 ; 35 Mad. 47 ; 21 M.L.J. 1041 ; 

23 M.L.J. 64, Foil ; 26 M.L.J. 576; 26 M.L J. 
460 ; 37 M.L.J. 409. Dies. ( Wallis , C.J., Sada- 
sivt Aiyar and Seshagiri Aiyar, JJ.) BUNDARA 

Rajam v. arunachellam Chetty 

39 Mad 136. 159 = 11916) 1 M W N. 31 = 

29 M.L J. 793, 816 = 18 M L.T. 332, 888 = 

33 I.C. 858 = 2 L.W. 1247, 1266 

- Partition — Institution of suit — 

Preliminary decree—Efftct—Legal represen¬ 
tative. 

A preliminary deoree for partition effects the 
severance of the members of a joint Hindu 
family. If the plff. dies issueless after the 
passing of such deoree, his proper legal repre¬ 
sentative is his widow. (Bannay, J.) Mamma 

Reddi Sattiraju Mamma reddi v. 
Mamma reddi ammayi. 28 i,c. 843 = 

2 L.W. 328. 


HINDU LAW — Partition—Institution of 
suits. 

-- Partition — Institution of suit — 

Decree. 

The deoree foe partition effects a complete 
division of the joint family property. The faot 
that certain property wa3 left out being un¬ 
known at the time would make no difference, 

(Abiur Rahim and Spencer, JJ.) 8 EGU 

Chidambaramma v. Begd Balaya. 

12 I.C. 704 = 11911) 2 M. W.N. 467. 

- Partition—Institution of suit—Deoree 

—Appeal—Subsequent event, effect on decree. 

That the decree of the Court of first instance 
effected severance thore appears to be no reason 
why the subsequent filing of appeal should be 
held to effeot reunion and justify Appellate 
Court in making fresh distribution of share 
aooordiog to the condition of the family at 
the date of the deoision of appeal and no 
depriving parties or their representatives of 
their original shares. [Wallis and Sankaran 
Nair, JJ.) Thandayothapani v. Ragu- 
NATHA - 33 M. 239 = 21 M L J. 240 = 

9 M.L T. 421= 10 I.C 660 = 
(1911) M W.N 223. 

—- Partition — Institution of suit by 

minor. 

The institution of a suit for partition of 
joint family property by a minor does not 
effeot severance of the interests of the parties. 

( Balli/ax and Macnair, A.J.Ca.) GanglA v. 
GHINGRYA. 63 I.C. 391. 

—;- Partition —Institution of suit—Preli - • 

mxnary decree. 

A deoree in a partition suit effects a 
severance of joint status and persons who were 
joint before, are not entitled to any inorement 
of their share by reason of subsequent death 
of a party as the widow of the deoeased person 
is preferential heir. 35 Mad. 239, Poll. [Mitra 
and Prtdeaux, A.J.Gs.) RUSTOM RAO u. 
LINEAR Rao. 33 i. 0i 38 , 

- Partition—Institution of suit. 

Unequivocal iutimation, either by express 
declaration or by oonduot of intention to sever, 
effects partition. The institution of a suit, 
therefore effects severence of the plaintiff before 
deoree and the widow can continue the suit. 

43 Cal. 1031, Ref. A division of rights is 
sufficient to constitute partition. (Lindsay. 

J.C.) Ramadhin u. Bisheshar Dayad. 

37 I.C 111 = 3 O.L.J. 308. 

s- Partition — Institution of suit — 

Minor. 

The institution of a suit for partition is 
sufficient indication of an intention to separate 
and the birth of a oo-parcener subsequent to 
that date does not affect the share of the plff. 
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HINDU LAW—Partition —Minor. 

The institution of a suit by a minor member 
of a joint Hindu family lor partition of the 
family property may amount to a separation 
though the minor aots through his guardian. 
( Miller , O.J. and Mullick, J.) KRISHNA LAL 
JHa v. NaNDKSHWar Jha. 4 P L J. 38 = 

44 1.0. 146. 


Partition—Minor. 

- Partition — Minor—Partition decree — 

;Effect of. 

Where the estate had not been partitioned 
though the deoree iu favour of an infant son 
against father for partition has been made, 
held, the deoree deolaring oertain alienation 
by father void oannot reasonably be intended 
as a deoree to put the plaintiff into physioal 
possession of that whioh still remains one un¬ 
divided half of the whole. It only means that 
he has been exoluded from his proper share of 
the property jointly held and that he is entitled 
to possession for the purpose of securing his 
position. (Lord Buekmaster). Narain Das 
v. Abinash CHANDER. L.R. 8 (P C.) 129 = 

31 M L T. (P.O.) 217 = 
16 L.W. 780 = (1922) M W N 791 = 
4 U.P.L R. (P C ) 111 = 27 C W N. 299 = 
21 A.L.J. 201 = 44 M.L J. 728 = 
37 O.L.J. 487 = 1922 P.O. 347 (P.C.). 

- Partition — Minor—When bound. 

Partition fairly and honestly obtained against 
the managing member of a Hindu family, is 
binding on a minor member though no guardian 
had formally been appointed for suoh minor 
during the partition proceedings. ( Tudball and 
Rafique, JJ.) Bhagwati Prasad v. Brag¬ 
in ati Prasad. 88 All. 126 = 17 I 0. 846 = 

11 A L J. 76. 

- Partition — Minors—Agreement to re 

main united. 

The absenoe of oontraotual oapaoity in minor 
does not mean that after a partition in a 
Hindu family minors have no option but to 
remain divided. In all suoh oases it is the 
duty of the guardian to make as good and 
benefloial arrangement as he possibly oan. An 
arrangement fair in method and result will 
bind the minor’s estate. ( Rankin, J.) SHASHI 

Bhusan Shaw v. Harinarain Shaw. 

48 Cal 1059 = 
66 1.0. 708 = 28 O.W.N. 990. 

- Partition—Minor—Malversation. 

Aotual malvorsation of property by father 
need not be proved to enable a minor son to 
olaim partition ; if the property is shewn to be 
in danger, it is sufficient. The possibility of 
future birth in the family is not a ground for 
partition by tbo minor nor the faot that the 
minor’s father has married a seoond wife and 
the minor's mother is living apart. Court 


HINDU LAW—Partition—Minor. 

should not allow partition unless the minor’s 
interests are likely to be advanced or proteoted. 
4 Bom. L. R. 883, Expl.; 29 All. 373 ; 14 Bom. 
99 ; 41 Mad. 442 ; 31 Bom. 373, Ref. ( Abdur 
Rahim and Napier, JJ.) Palani Goundan 
v. Kasi Goundan. 80 I C. 852. 

- Partition — Minor—Allotment of extra 

share to one member — Minors not bound — 
Mother acting as guardian—Share to one mem¬ 
ber— Relinquishment of share—How effected — 
Mother’s right to act as guardian. 

The olaim of the eldest son under the Hindu 
Law to Jyeshtabhagam (or extra share) having 
long beoome obsolete, the aat of the guardian 
of the plfis, (minor members) in assenting to 
suoh a share being given was not binding on 
them and that plfis., subject to the law of 
Limitation, were entitled to olaim a fourth of 
the extra share given to the deft's, branoh. 
The giving up of the extra share by the senior 
branoh oan only be by a registered deed and 
mere joint living, joint managements, failure 
to maintain aooounts, inourring expenditure 
in common and joint acquisitions would not 
reader the extra share co-paroenary property. 
Under the Hindu Law, the mother has no 
right to represent her sons in respeot of joint 
family property except in oase of a partition 
between her sons and the other members of 
the family. (Abdur Rahim and Ssshagiri 
Aif/ar, JJ,) VENKATA REDDI V. KUPPA 
REDDI. (1918) M. W. N. 680 = 

47 I 0.716 = 8 L W. 400. 

- Partition — Minor—Not bound, if pro¬ 
perty allotted to stranger. 

Per Kumaraswami Sastri, J.:—An agreement 
whereby a considerable portion of joint family 
property has been exoluded from partition and 
given to persons who have no legal olaim what¬ 
ever cannot be binding upon tfce minor sods 
simply because their father is a party to it 
unless it o*n be supported as a bona fide com¬ 
promise of a disputed olaim. 40 Oal. 966, Poll. 
(Wallis, C.J .and Kumaraswamy Sastri, J.) 

Palaniammad V. Muthuvenkatahala 
Manigarar. 43 1.0. 833 = 33 M.L.J. 7B9. 

- Partition—Minor —Intention to separ¬ 
ate must be informed to guardian. 

In the oa9e where there are minor no-par* 
oeners, the intention to separate by one mem¬ 
ber must be oommunioated to the natural 
guardian of the minor. A rcoital in a sale- 
deed by the elder of two brothers that he was 
divided was held insufficient to c-fieot a divi¬ 
sion a9 it was not oommunioated to the mother 
of the younger brother, a minor. 39 All. 496 
P. C. ; 43 Cal. 1031, P.C., Ref. and Diet. 
(Wallis, C.J. and Kumaraswami Sastri. J.) 
Kamepelli AYILAMTvT Ath Venkataswamy. 

33 M.L.J 746 = 22 M L T. 808*- 
(1918) M.W.N 136 = 43 1 0.130 = 

8 L.W. 24. 
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HINDU LAW—Partition —Minor. 


— Effect. 


Partition — Minor—Institution of suit 


Piling of a plaint by a minor for partition 
does not ipso facto effect a eeveranoe of joint 
status since adults only oan deolare their inten¬ 
tion to partition. In suoh a suit the Court 
may or may not deoree partition- On the 
minor’s death his legal representative cannot 
as of right claim to be substituted. (Abdur 
Rahim and Oldfield, JJ.) CHELLMI Chetty 
v. 8UBBANNA. 41 Mad. 442 = 

(1917) M.W.N. 792 = 22 M.L T. 432 = 
42 I.C 860 = 34 M.L J 213. 


- Partition — Minor—Partition against 

father — Malversation. 

A minor plff. can file a suit for partition if 
there are oiroumstances showing that it would 
be for his interest to separate his share, and it 
is not neoessary to prove malversation on the 
part of the adult members. 19 Bom. 39. Poll. 
Where a father eets up a hostile right and 
denies the rights of a minor son to any share 
of the joint family properties and the father 
was living apart from his wife with a oonou- 
bine. Field, that a suit for partition would lie 
and it was the duty of the Court to safeguard 
the minor’s interest by deolacing his rights and 
giving effeot to suoh a declaration. 3 M-H.C. 
R, 94 ; 12 Mad. 401, Ref. (Kumarasu>ami 
Sasfri, J.) Badagopa Naidu v. Third- 

MALAISWAMI NAIDU. 30 1 0.272 = 

18 M L T. 129. 

- Partition — Minor — Suit to set aside 

by member who was minor at the time and was 
represented by a natural guardian—Onus. 

A partition of the property of a joint Hindu 
family, some of the members of which are 
minors at the time and are represented by 
their natural guardians is as binding on them 
as on the adult members, provided there is no 
negligenoe or fraud on the part of the guardian, 
the onus of proving which lies on the minor. 

(Coutls Trotter and Srinivasa Iyengar, JJ.) 
Yechuri Rama Murthi v Yechuri Ram- 
AMMA. 30 M.L.J. 308 = 33 1 C. 961 = 

3 L.W. 322 


Partition — Minor—Consent to parti¬ 


tion by mother on behalf of her minir son. 

In oase of a joint family consisting of an uncle, 
his minor nephew and the latter’s mother, 
the mother oan give oooaent to a partition, on 
behalf of the minor and the mere (aot that the 
unole was at suoh time dangerously ill will 
not vitiate the consent inasmuch as the law 
takes no notioe of the probability of a person’s 
death as a cause for refusing consent to a par¬ 
tition whioh a member has right to demand at 
any time. (Sankaran Nair and Oldfield, JJ.) 
POTHI NA1CKEN V. NAIKER. 

(1915) M.W.N. 803 = 17 M L.T. 300 = 
28 1.0. 625 = 28 M.L J. 423. 


HINDU LAW—Partition—Oral. 

'Partition — Minor—Right of co-par • 

cener. 

The existenoe of minor co paroener is no bar 
to the right of a oo-parcener to claim partition. 
30 Oal. 738, Poll. ( Drake Brockman, J.C,) 
Bali v. Girji, 20 I.C. 563 = 9 N L.R. Ill, 


- Partition — Minor — Re-opening of. 

Where a minor’s father’s step-mother 
represents him at a partition of the family 
properties, the minor having no other competi¬ 
tive guardian, the partition is binding on the 
minor until set aside. (Lindsay, J, C. and 
Kanhaiya, Lai, A.J C.) KALI PRASAD v. 
Ram RATAN. 49 I.C 67 = 3 O L.J. 747. 


Partition — Minor—When bound. 


A Mitakabara son oan sue for partition of 
ancestral property in the lifetime of his father. 
The partition deoree binds a minor though he is 
unrepresented in a partition suit, in the abaenoe 
of prejudice. ( Mullick and Atkinson, JJ.) 
ajodhya Prasad v. Manohar Prasad. 

40 I.C. 131 = 3 P.L,W. 366. 

Partition—Onus of proof. 


Partition—Onus of proof. 


Aooording to Mltakshara, when a son is born 
to a man governed by Hindu Law be and that 
son at once form a joint undivided Hindu 
family, and anybody later on asserting that 
they were not at any given time suoh a family 
must prove disruption before that time. 5 P. 
R. 1913, Expl. (Johnstone, O. J. and Le 
Rossignol, J.) Narpat Rai v Devi Das. 

83 P R. 1913 = 31 1 0 634 = 
358 P.W.R. 1915. 

Partition —Oral. 


■Partition — Oral— Validity. 


A partition of immoveable property not 
being either an ' exobaDge \ * sale ' mort¬ 

gage’ or ’lease’ oan be effected by oral arrange¬ 
ment and need not be in writing and registered. 
The faot that the rights relinquished mutually, 
under an oral partition, are to oontinue for 
periods of long duration does not effect the 
question whether partition should be effected 
by written instruments. (Dalton and Fttigerald , 
(1997) 2 Ch. D. 86 , Dist.; 7 W. R. 35 (P C.), 
Ref. 4 M. L. T. 354 ; 35 Mad. 423 ; 13 M. D. 
J. 500 ; 22 Mad. 522, Folf. (Sadasiva Iyer 
and Napier, JJ.) ALAMELU AMMAL v. BALD 
AMMAL. 16 M L T. 392 = 

(1913; M.W.N. 26 = 26 I 0 433 = 

28 M.L.J. 683. 


•Partition — Oral. 


The provisions of the T. P. Aol do not apply 
to a partition of joint family property by 
private arrangement whioh does not require an 
instrument of writting. (Twomey, J.) MA 
SHEIN NYUN v. Maung Yd. 23 1.0. 498. 
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Partition—Partial partition—Competency 


of members to enter into. 

Members of a joint Hindu family may make a 
division and severance of interest in respect of a 
part of the joint estate whilst retaining their 
status as a joint family and holding the rest as 
the properties of a joint undivided family. 

M. I. A. 75 P. C. Ref. {Mr. Ameer Ali.) Ramalinga 

Annavi v. Narayana An navi. 

43 M. L. J. 428 = 30 M L. T 255 (P. C.) = 
45 Mad. 489 = 11922) M. W. N. 399 = 
26 C. W. N. 929 = 16 L. W. 639= 
20 A. L J. 839 = 24 Bom L. R. 1209 = 
491. A. 168=1922 P. C. 201 (P. C.) 


-- Partition — Partial partition—One co-par¬ 
cener separating—Remainder remain joint or not 
depends on agreement. 

Whether the remaining co-parceners remain 
joint or not after one of them has separated 
depends on the agreement between them, and this 
being a question of fact requires to be proved as 

such 8 iWams, y .) K~. Mohan, 

_ Partition—Partial partition—Proof '. 

The filling of a partition suit, amounts to sepa¬ 
ration but where one member separates himself 
from the family without a suit, either by taking no 
share or less share, the other members can remain 
united. If it is necessary to fix the shares of all 
the members, when only one member separates his 
separation means virtually separation of all. Hut 
this principle docs not affect the ordinary devolu¬ 
tion of joint property when there is no break in 
the jointness of the family. ( Richards , C. J. and 
Bancrji, J .) Paushot.m D*s -“^357 = 

17 A. L. J. 347. 

Partition—Partial partition—Presumption 
... l. 2 n f m-Anrf.sntrs. 


.—Property kept joint—Status of co-parceners. 

Once there is evidence sufficient to satisfy the 
court that the .parties intended to sever, then the 
joint family status is put an end to, and with re¬ 
gard to any of the property which had hitherto 
been joint and has not been divided by metes and 
bounds there will have to be an express agreement 
between the parties that they should treat that 
property as belonging to them as joint tenants. 
They will then be joint tenants not as members of 
the joint family which no longer exists but under 
a special agreement made after the severance. 
48 1. A. 151 ; 18 B-611 Ref. (A tacleod, C.J.and 

rrutnS V 1 Daoadu Govinda v. Sakubai. 

Crump, J.) B om. 

' 1924 Bom. 31. 

_ .Partition—Partial partition—Portion left 

undivided—Presumption as to. 

When members of a joint family divide portion 
of the family property, a state of severance would 
in all probability result though it depends upon 
the circumstances in "each case, and the facts 
provide, whether family still remained joint, 
each member holding his share ofthe property 
divided as his own separate property, and all t e 

Vol. HI C. D.—71 


HINDU LAW— Partition— Partial Partition. 

members holding the undivided property as 
members of a joint Hindu family. Where it was 
found that a very large portion of the family 
property was divided in 1889 amongst the mem¬ 
bers and from that date they began to separate, 
and had separate business and enjoyment in 
respect of their respective properties, it would be 
a legitimate presumption that they intended from 
that date to live divided and consequently they 
would own the property still remaining undivided 
as tenants-in-common and therefore a widow of 
one of the members is entitled to a formal parti¬ 
tion of the property left undivided. ( Macleod, 
C. 7. and Crump, 7.) Kasturibai Manibai v. Bai 
Mahalaxmi 1923 Bom. 464. 


■Partition — Partial partition—Alienees 


from co-parceners—Rights of—Suit for general 
partition. 

Per Macleod, C.J .—There may be cases in which 
one co-parcener purports to convey his interest in 
a particular item of family property to a stranger, 
while the other co parcener (taking the simplest 
case of two co-parceners) sells his interest in the 
same property to another stranger. In such a case 
a suit might lie by one stranger against the other 
for partition of that item of the family property 
which had been wholly disposed of by the 
persons who were entitled to it. But such an 
action between strangers should only be allowed 
in the very plainest of cases, when it has been 
proved that the whole of the family interest in 
the property has been disposed of either by joint 
action between the members of the family or by 
separate action against which no dispute has 
been raised. 

Per Coyajee, J .—The purchaser of an unascer¬ 
tained share in a joint family property cannot 
insist upon the possession of any definite piece of 
property. The remedy of the purchaser lies in a 
suit to have that share and interest ascertained 
by instituting a suit for general partition in which 
the whole of the joint family property should 
be included and all necessary parties joined. In 
a suit of that nature the court, in making the 
partition, would endeavour to give effect to the 
alienation and “ so to marshal the family property 
amongst the co parceners as to allot that portion 
of the family estate or so much of it as may be 
just” to the purchaser. 

A purchaser from a co parcener of his share of 
an item of joint family property can work out his 
rights only by a suit for general partition. 
(Macleod, C. J. and Coyajee, J.) Ishrappa v. 
Krishna Putta. 46 Bom. 925 = 

24 Bom. L. R. 428=1922 Bom. 413 


■Partition—Partial partition. 


Where the members of a joint family separate 
they are to be considered as holding the joint 
family property as tenants in common and the 
burden is on the person who alleges that any 
portion of the family property is being held as 
joint tenants. (Macleod, C. J. and Fawcett, J.) 
Ramachandra v. Tukaram. 45 Bom. 914= 

61 x c. 761=23 Bom.L. R. 3U. 
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... Partition Part mi partition—One property 
Icj t join t—Tendney -in - common . 

Where at a partition, a portion of the joint 
family property is left joint in the hands of 
one member it continues to belong to all the 
members as tenants-in-common and the mem¬ 
ber in whose possession it is left holds it as an 
agent of the others. (Maeleod, C. J. and Fawcett, 
y •) Gabu Naroba v. Zipru Ramsingh. 

45 Bom. 313 = 59 I. C. 357 = 22 Bom-L. R. 1289. 

— - Partition—Partial partition—Suit for 

alienee. 

A suit for partial partition as against the 
alienee from a coparcener is maintainable 
at the instance of the other co-parceners. 8 
W. R 1 (P. C.); 3 Cal. 198 (P. C.); 10 Cal. 626 
(P. C.) Ref. to. ( Batchelor , C. J. and Kemp , J.) 
Hanumandas Ramdayal v. Valabhadas Sankar¬ 
as- 43 Bom-17=46 I. C. 133 = 

20 Bom. L. R. 472. 

Partition—Partial partition — Presumption. 

A party alleging partition must prove it. 
Once a breach in the state of union is proved 
the law presumes there has been complete 
partition both as to parties and to property. 
Such presumption may be rebutted by proof of 
intention on the part of some to remain united 
or of re-union. (Chandavarkar and Heaton, J J.) 
Amandi Bai v. Hari Suba Pai. 

35 Bom. 293=10 I. C. 911 = 13 Bom- L. R. 287. 

— -Partition P artial partition—Presumption 
— Re-union. 

A partition by one member does not mean 
that the other coparceners are ipso facto 
divided as between themselves and by arrange¬ 
ment the partition may be partial as regards 
the person separating. 30 Cal. 725 Dist. 
Held, that in this case there was no question 
of an agreement to reunite as all the parties 
were not divided. ( Rankin , J.) Sashi Bhu- 
shan Shaw v. Hari Narayan. 

48 Cal. 1059 = 66 I. C. 705 = 25 C. W. N. 990. 

— - Partition—Partial partition—Rule against 

— Convenience. 

The rule that there cannot be a partial parti¬ 
tion is elastic. When it is not inconvenient a 
partition of a dwelling-house can be separately 
decreed. (CJtauduri and Newbould, JJ.) Kali 
Charan Singha v. Kiran Bala Debi. 

511. c. 948=29 c. L. J. 494. 

-- Partition—Partial partition—Transferee 

of co-parcencr. 

Where one of several co-owners who are in 
possession of different parcels of land by mutual 
arrangement transfers his share in a parcel 
which is in the possession of his co-sharers the 
transferee can sue for partition of that parcel 
as against them. ( Mookcrjee and Roe, ¥7.) 
Srish Chandra v. Mai.ma Chandra. 33 I. C. 17 = 

23 C. L. J. 231. 

—*- Partition—Partial partition—Suit for— 

Objectionable. 

A suit for partial partition is not maintainable. 
Ihe objection is vital and will prevail though 
not raised in the court below or in the grounds 
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of appeal to the High Court. (Harrington and 
Carnduff, JJ.) Do.man Lal v. Prokash Lal. 

18 I. C. 866. 

- Partition—Partial partition — Separation 

of one member—Effect on the family. 

There can be no presumption when one co¬ 
parcener separates from the others that the latter 
remain united and unless it is shown that the rest 
of the members of the family agreed to remain 
joint it cannot be held that the minor was a mem¬ 
ber of the joint family to which the adult mem¬ 
bers belonged. (Abdul Raoof, J.) Basheshar 
Nath Goela v. Ganga Ram. 1923 Lah. 572. 
- Partition—Partial partition. 

A family may remain joint in regard to some 
properties after a separation in regard to the 
others. The mere fact that there had been a 
partial partition of the family property does not 
affect the rights of the parties to sue for partition 
in regard to the other properties which remained 
undivided. (Broadway and Zafar Ali, JJ.) 
Bhagwan Das v. Mt. Parbati. 

29 P. W. R. 1923 = 1923 Lah. 569. 

- Partition—Partial partition — Presumption. 

When partial partition of the property has been 
admitted the presumption is that there was a com¬ 
plete partition of all the properties. (Scott-Smith 
and Abdul Raoof, JJ.) Kishf.n Chand v. Behari 

Lal. 68 I. C. 297 = 2 Lah. L. J, 570. 

- Partition—Partial partition—Suit for. 

A suit for partition of property though it does 
not include lands in Patiala State over which the 
court has no jurisdiction can be maintained and 
a court need not take into consideration the 
property is in Patiala State. (Le Rossignol and 
Broadway, JJ.) Moti Ram v. Kanhaiya Lal. 

2 Lah. L. J. 514. 

- Partition — Partial partition — Presump¬ 
tion. 

If a partition takes place between members of 
joint family, the presumption is that the partition 
is in status and of all properties. If some proper¬ 
ties are left undivided there is no presumption 
that the co-parcenary right subsists imthose pro¬ 
perties. (Scott-Smith and Martineau, JJ.) Bola 
Devi v. Mokham Chand. 44 I. C. 561 = 

12 P. R. 1918. 

- Partition—Partial partition—Suit for. 

No suit lies for partition of a portion of a joint 
family property. 17 P. R. 1893, Dist.; 77 P. R. 
1887.; 85 P. L. R. 1912; 7 Cal. 577 ; 70 P. R. 1912, 
Ref. (Scott-Smith and Broadway, JJ.) Ranku v. 

Mt. Hukmi. 156 P.W.R. 1916 = 35 I.C. 545 = 

2 P. L. R. 1917. 

— Partition—Partial partition — Presumption. 

The presumption from a partial partition that 
the whole was divided is not a strong one where 
there is no evidence as to what property was 
previously divided. (Shah Din and Scott-Smith, 
JJ') Sham Das v. Pohlo Ram. 

18 P. W. R. 1913 = 181. C. 604 = 

16 P. L. R. 1912 Sapp. 

Partition—Partial partition — Effect — Ad¬ 
verse possession. 

W here after a partial partition some lands are 
Still left in the possession of one member, his 
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possession is not adverse to the others till he 
does an overt act repudiating the title of the other 
or some acts of exclusive ownership which can 
be taken as notice to the others of such claim. 
(Ayling and Odgers, Jf.) Rajagopala Iyengar v. 

Soundra Raja Iyengar. 45 M. L. J. 476- 

(1923) M. W. N. 636 = 1924 Mad. 113. 

- Partition— Partial partition—Presumption 

—Rebuttal—Evidence—Ambiguous statements of 

members in prior litigation—Effect of. 

There is no doubt a presumption that where 
there is a partition in a family, there is a total 
partition and not merely a partial partition ; but 
this is a presumption which can be rebutted and 
the circumstances in each case will show how 
much importance is to be attached to the presump¬ 
tion and what amount of evidence would be 
necessary to rebut it. Where a partition was 
effected between a father and his sons for a 
special reason, namely, that his sons by his first 
wife were not getting on well with him and his 
second wife, there is no separation as between 
the father and his sons by his second wife 
especially when the latter were minors at the 
time. The recital in the partition that there was 
a division into six shares of the family properties 
was only made for the purpose of fixing and 
ascertaining the shares of the outgoing co¬ 
parceners and did not effect a severance between 
the father and his sons by his second wife. An 
incorrect recital in a suit filed by members of a 
Hindu family against strangers that they were 
divided does not amount to a declaration of inten¬ 
tion to divide. 35 A. 80; 43 C. 1031 Rel. (Phillips 
and Devadoss, JJ.) Chelasani Atchamma v. 
Chelasani Venkatasubbayya. 16 L W. - 

(1922) M. W. N. 487 = 1922 Mad. 423. 

- —Partition—Partial partition—Father—Se¬ 
paration of , leaving son, joint with the other 
members. 

It is competent to a son to become separated 
to leave his own father and his own son as 
members of a joint Hindu family. Held, that the 
object of the partition deed in question was to cut 
off the son who was a profligate, leaving tjie 
father and grandson joint. 1 M. H. C. R. 77, 
Poll. Per Seshagiri Aiyar, J— There is no rule of 
Hindu Law, that one co-parcener cannot separate 
from the joint family without at the same time 
disrupting the joint family. (Oldfield, Seshagiri 
Aiyar and Harwell, .) ^jaoopala A.yangar 

V. SlNGARAVELU THEVAN. jVS®. 

_ Partition—Partial partition—Separation of 

one member—Effect of. . . 

Where one member of a joint family relin¬ 
quishes his share or separates himself from the 
family the others might continue to . emain ,undi¬ 
vided as before. 25 Mad. 149 ; 30 Cal. 7-5 .32 
All. 415, Ref. (Ayling and Seshagiri Aiyar, J J.) 
Kaveramma v . Vishnu Kankullayya. ^ ^ ^ ggg 

- Partition—Partial partition—Award. 

> • _ _ r 
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Partition—Partial partition—Partition- 


------- — . - A 

deed—Construction of some items of property not 
divided—Effect of. ./ 

If a deed of partition states that properties 
mentioned in it arc divided, without mentioning 
the outstanding due to the family, the family 
becomes divided even in respect of the out¬ 
standing. 

Per Wallis, C. j.— A document dividing a 
particular item of property does not give rise 
to a presumption that there is a division in status- 
To lead to such an inference, there must be 
something more in the document. 

Per Seshagiri Aiyar, J .—Where an intention 
to separate is expressed and a partition is effected, 
not specifically dealing with some items of pro¬ 
perty the status of jointness docs not continue in 
respect of the property not divided. (Wallis, C. f. 
and Seshagiri Aiyar J.) Subba Redoi v. Alaoa- 

mumal. ' 34 M. L. J. 596=47 I. C. 552 = 

8 L. W. 84. 

-— Partition—Partial partition—Suit for. 

Plaintiff, an alienee, from an undivided Hindu 
co-parccner, who was entitled to a fourth of the 
joint family properties sued the other members 
of the joint family for partition and obtained a 
decree for possession, of certain specific properties 
including the suit properties. While executing 
the decree for possession, the plaintiff was 
obstructed by the defendant, who had, prior to the 
plaintiff’s partition suit purchased the suit proper¬ 
ties in execution of a decree against the other 
co-parceners. Plff. thereupon sued the deft, for 
a fourth share of the properties in his hands, 
reserving his right to sue for a share of the other 
items in the hands of other persons ; Held, plff.’s 
suit cannot stand being one for partial partition. 
26 M. L. J. 576 ; 13 Mad. 275 Ref. (Wallis, C.J. 
and Coutts-Trotter, J.) Sundaresa Iyer v. Krishna- 

Murthi Iyer. 31 M- L. J. 317 — 

(1916) 2 M. W. N. 156 = 35 I. C- 677 = 

4 L. W. 238. 

- Partition—Partial partition—Presumption. 

When a partition has been proved, it is pre¬ 
sumed to be complete both as regards the property 
and the members. The presumption may be 
rebutted without proof aliunde, by the terms of 
the partition-deed, or a decree for partition and in 
the absence of written evidence of the separation 
by the nature and mode of separation and 
circumstances attending it. (Napier and Srini¬ 
vasa Iyengar, JJ.) Rangaswami Naidu v. Sun- 
dararajalu Naidu. ^5 1.0-52 = 

31 M. L. J. 472. 

- Partition—Partial partition—Presumption - 


A partial partition made by arbitrators of joint 
Hindu family properties if accepted w j 11 be 
binding on the parties. ( Wallis, C. J. and Spencer, 
¥.) Kuppuswamy Chbtty v. K us a la Ramiah. 

f (1918) M. W. N. 683 = 8 L. W. 551 = 

49 I. C. 89=24 M. L. T. 424. 


Where a partition between the father and son 
recited that they had lived hitherto as members of 
a joint family, that owing to difference among 
females it had become necessary to effect a parti¬ 
tion and that therefore they effected a partition 
and the partition-deed included expressly all the 
joint properties except the outstandings which 
were considerable and not mentioned in the deed : 
Held, on the construction of the document, that 
the father and son became divided in status and 
the status of co-parcenary ceased to exist even 
with regard to outstandings dealt with by the 
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partition-deed. Per Chief Justice.— Mere execu¬ 
tion of a document by co-parceners dividing a 
particular item of property is not enough to raise 
a presumption that they intended to become 
divided in status. If such a presumption is to be 
raised there must be something else in the docu¬ 
ment to raise it. Per Seshagiri Aiyar, J .—When 
once a partition is made, the presumption is that 
it effected a complete severance of interest. 32 
Mad. 191 ; 35 Bom. 293, Foil. ( Wallis , C.J. and 
Seshagiri Aiyar, J.) Subba Reddi v. Alagammal. 

311. C. 674 = 18 M. L. T. 545. 
[The same case is again reported in 

47 I. C. 552.]. 

—- Partition—P artial partition — Presumption — 

Certain properties left quiet—Whether co-parcenary 
detained in those properties. 

When there is a partition in a joint Hindu 
family the presumption is that it is complete j 
partition in status and of ali the properties. If 
certain properties were left undivided there is no 
presumption that the coparcenary right is 
retained in those properties. ( Sankaran Nai* and 
Tyabji, JJ.) Sundaramma v. Kamakotiah. 

26 I. C. 514. 

*“- Partition—Partial Partition—One member 

separating — Presumption. 

Where one co parcener separates from the rest, 
there is no presumption that the latter remain 
united. ( Miller and Tyabji, JJ .) Gadian Chet- 
tiar v . Gadian Chettiar. 26 1. C. 43 = 

1 L. w. 799. 

■j I 

- Partition—Partial partition—Father and 

Minor son—Two other sons by first wife—Status 
after partition. 

When by a partition-deed a father and his 
minor son by his second wife were to enjoy 
certain immoveable properties and certain other 
properties were to be enjoyed by his two other 
sons by the first wife, the former still constitu¬ 
ted a joint family and in a sale by the father, 
the interest of the minor son would pass. (Miller 
and Tyabji, JJ.) Singa Iyer v. Venkatara- 
mana Iyer. (1913) M. W. N. 1016 = 

23 1. C. 6 = 14 M. L. T. 555. 

- Partition —Partial partition—Suit for. 

A suit by a purchaser of a portion of the 
rights of one of the co-parceners for partition 
and allotment to him of that portion cannot 
be dismissed on the mere ground that the 
plaintiff had not included all the properties of 
the family. The defendants can only claim a 
general partition. The equities in their favour 
must be worked out. The rule applicable is 
that governing tenants-in-common and not that 
regarding partition between members inter se. 

24 Bom. 128; 13 Mad. 275; 20 Mad. 243, Expl. 
(Benson and Sundara Iyer, JJ.) Subba Rao 

v . Anantanaryana Iyer. 11 M. L. T. 393 = 

14 L C. 524 = 23 M. L. J. 64. 

... — — Partition—Partial partition. 

An alienee of the share of a member of a 
joint _ Hindu family cannot demand partial 
partition of the family property against the 
other members. (Abdur Rahim, J.) Padala 
Chekkya v . Vethagiri Saruvudu Garu. 

12 I. C. 408=(1911) 2 M. W. N. 382. 
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* 

- Partition—Partial partition — Branches — 

Effect. 

A partition between branches of an un¬ 
divided family in the absence of provision for 
enjoyment by the individual members of 
each branch does not effect severance among 
them inter se. 30 Cal. 725; 31 Mad. 482 Cons. 
(Mttnro and Abdur Rahim, JJ.) Rajaratna 
Sami v. Anji Latchi. 10 I. C. 103 = 

10 M. L. T. 529. 

—- Partition—Partial partition—Suit for. 

Though a suit for partial partition does not 
lie the court may decide such a suit if the deft, 
is willing that the rights of the parties in res¬ 
pect of the property be decided in that suit. 
(Benson and Sundara Aiyar, JJ.) Buragapalli 
Sriramulu v. Nandigam Subbarayamj. 

10 I. C. 57 = 10 M. L. T. 313. 

- Partition—Partial partition — Suit—Alienee 

from some co-parceners suing alienee from others. 

A suit by an alienee from some co parceners 
for his possession of the shares of his alienors 
against an alienee from the remaining co-parce¬ 
ners is a suit for partial partition and is sustain¬ 
able. (Mittra, A. J. C .) A.mritrao v. Govind. 

211. C. 590 = 9 N. L. R. 145. 

*- Partition—Partial Partition-Separation of 

one member — Presumption. 

Where one member of a joint Hindu family 
separates the presumption of jointness as regards 
the remaining members is destroyed and an agree¬ 
ment amongst the remaining members of the 
family to remain united or to re-unite must be 
proved like any other fact. 30 Cal. 725 Ref. 
(Lindsay, J. C.) Mahabir Singh v. Sant Baksh. 

7 0. L. J. 13=55 1. C. 495 = 

2 U. P. L. R. (J. C.) 29. 

- Partition—Partial partition—Separation 

of one number—Jointness of remaining ones — 
Burden of proof. 

Under Hindu Law when one member of a joint 
family separates, the presumption is that there 
is a complete partition between all members and 
the person who alleges that the remaining 
members remained joint after separation must 
prove that fact. (Lindsay, J. C.) Surajpal Singh 
v. Gajraj Singh. 26 I. C. 600 = 

1 0. L. J. 698. 

- Partition—Partial partition — Presumption. 

A separation by one co-parcener raises no 
presumption that the others remain united. 30 
O. C. 725; 3 Cal. 315 ; 9 Cal. 237; 18 All. 90 
Foil. (Kanhaiya Lai, A. J. C.) Mussa.mmat 
Mendana v. Jagannath Bakhsh. 25 I. C. 689 = 

17 0. C. 235. 

- Partition—Partial partition — Presumption. 

There is no presumption of continuance of 
jointness when at the time of the separation of 
one member the other members have received 
their shares too. (Evans, J. C.) Ramadhar v. 
Sheo Narain. 13 I, C. 717. 

- Partition—Partial partition — Effect of. 

Separation by one member does not effect a 
severance as between all. Mere specification cf 


1130 


1129 


CIVIL DIGEST, 1911—1923. 


HINDU LAW—Partition—Partial Partition. 

shares does not amount to severance. 30 Cal. 
725 IP. C.) Rel on. 8 W. R. I (P. C.); ‘21 W. R. 
214 Ref. to. (Roe and Coutts, JJ.) Rameswar 
Missbr v . Sureshwar Misser. 46 I- C- 252. 

-.— Partition—Partial partition—Effect of 

Possession of undivided property by one member 
Right of others. 

Where there has been only a partial partition 
of the family property the possession of one 
member of the family, of the undivided properties 
continues to be the possession of the other 
members, though they may be divided, till some 
event happens which renders his possession 
exclusive. (Chapman and Atkinson, jj) Jagdamb 

Lal vl Biku Lal. 40 I. U 110. 

-Partition—Partial partition—Burden of 


HINDU LAW—Partition— Re-opening of. 

Ref. Where the expenses of marriage of a co¬ 
parcener were incurred after the institution of 
a partition suit but before the decree of the 
court of first instance. Held , that the joint 
family breaks only by the decree and that the 
expenses should be credited to him in the 
account to be taken in the suit. (Sankaran Hair 
and Oldfield, JJ.) Narayana Annavi v. 

Ramalinga Annavi. 36 I. C. 428 = 

39 Mad. 587. 

- Partition — Provision for expenses — 


Proof. 

In a suit for partition when it is clear that there 
has been a partial partition, the burden of proof is 
on the plaintiff to show the specific items, of which 
he claims partition- (Sharfuddin and Roe , JJ.) 
SlNGHESWAR MiSSIR V. Ra.MESHWAR JhA. 

34 I. C- 4bb. 

-Partition—Partial partition—Effect of. 


A joint family can effect partition of part only 
of the property and remain united with respect to 
the remainder. 18 Mad. 418; 18 Bom. 611, Rel. 
32 Mad. 191; 19 M. L. J. 94, Dist. (Leggatt, 
A. J. C. VGokal Das v. Chandi Bai. 

* 101.0. 967=4 S. L. R. 225. 

Partition—Provision. 

■Partition—Provision—Marriage expenses of 


eo-parcener. 

The rule of Hindu Law authorising the making 
of provision at partition for subsequent marriages 
applies to the brothers who are parties to the 
division and does not extend to persons who are 
not in the same degree of relationship as those 
who have been married at the family expense. 38 
Mad. 556; 40 Mad. 632 and 31 Bom. 54 Ref. 
(Schwabe, C. J., Ay ling , Coutts-Tr otter, Kumara- 
swami Sastri and Devadoss, J J.) Yerukola v 

vpbukoi \ 45 Mad. 648=42 M. L. J. 507 = 

YH< 30 M. LT 279 (H.C.H15L. W. 595 = 

(1922) M. W. N. 215 = 
1922 Mad. 150 (F. B.) 


Partition — Provision—Divesting estate. 


A clause in a partition deed that if a part.cular 
event shall happen, e.g., default in making certain 
payments, the interest of the defaulter shall pass 

principTe^Hmdu°Law. "(< OlIfieuTd" Sesh^i 

AiyaT ' 77 39 M X" j HN 498=d Y 92 A 0, V M. v/r 69?= 

^•C- 802 = 28 “2 L: T W 43 5°19. 

Partition — Provision for marriage Co¬ 


parcener-Provision for expenses Expenses subse¬ 
quent to suit but before decree-Decree tn partition 

s uit — Effect. 

An unmarried coparcener cannot make an 
anticipatory provision at partition for the 
expenses of his future marriage. 38 Mad. 5ob. 


Marriage. 

In 'a partition decree provision can be made 
for marriage expenses of the unmarried mem¬ 
bers of the same degree of relationship as 
those married at the expense of the family. 
38 Mad. 556 ; 31 Bom. 54 Foil. ( Wallis , C. J. 
and Seshagiri Iyer, J.) Karuthuri Gopalan 
v. Karithuri Venkataraghavalu. 

40 Mad. 632 = 31 I. C. 574= 

29 M. L. J. 710. 

Partition—Re-opening of. 

Partition — Re-opening of—Father—Powers 


of—Family arrangement—Document styled a will 
Father's power to effect a partition—Assent of sons — 
Acting of the parties—Mutation of names — Reserva¬ 
tion of right to cancel — Construction. 

It is not competent to the father in a joint 
Hindu family to make a division of ancestral pro¬ 
perty by will amongst his sons, except with their 
consent. The father and managing member of a 
joint Hindu family consisting of himself and* his 
three sons, divided substantially the whole of the 
joint family property between his three sons ami 
his wife, reserving nothing to himself, and put 
them in possession of their respective shares. 
Two months later, the father executed a docu¬ 
ment styled a Will, in which he stated that he had 
made the division as aforesaid and the docu¬ 
ment ended with this clause : “ If 1 at any time 
come back from pilgrimages and find mismanage¬ 
ment or character of any one bad, that I shall have 
power to cancel this Will which shall be enforced 
from the date of its execution.” In pursuance of 
this arrangement mutation of names was effected 
and suits for rent brought by the sons severally in 
their own names. The division was unequal in 
that the eldest son was given a larger share than 
the two others. The arrangement was acted on 
for 10 years, after which period the younger 
sons sued for partition. Held, that though describ¬ 
ed as a Will, the document intended to take effect- 
in praesenti and not from the death of the testator; 
that it embodied a family arrangement contem¬ 
poraneously made and acted upon by all the 
parties for '10 years; that the sons were also 
adults, representing their respective branches 
of the family, accepted the partition and such 
acceptance not only bound them but also their 
sons ; and that the last clause as to thecancella* 
tion being merely put in as a threat to keep the 
sons in good behaviour could not have been en¬ 
forced specifically or at all, and did not prevent 
the partition from taking in effect in praesenti, 
(Lord Moulton.) Brij Raj Singh v. Sheodan Singh 

35 All. 337=40 I. A. 161 = 17 C. W. N- 949 = 
11 A. L. J. 698 = 14 M. L. T-11 = 18 C. L. J. 57 = 
25 M. L. J 188 = (1913) M. W. N.515 = 
19 I. C. 826=15 Bom. L, R. 652 (P.jC.). 
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Partition—Re-opening of—Mistake. 

Where parties arrive at a partition either by 
agreement or by decree there is an implied and 
mutual right of indemnity in respect of any 
paramount claim by third parties which throws 
the burden of the loss on one of the parties un- 

y a ” d ,n a manner not contemplated by 
them. If the original decision is made by a 
common mistake it can be set right. (Piggott 
and Walsh, JJ.) Ganesh Lali;. Babu Lal. S 

40 All. 374=45 I. C. 4 = 16 A. L. J. 339. 

Partition—Re-open ing of—Mistake. 

Where parties arrive at a partition either by 
agreement or by decree, there is an implied and 
mutual right of indemnity in respect of any 
paramount claim by third parties which throws 
the burden of the loss on one of the parties 
unfairly and in a manner not contemplated by 
them. If the original decision is made by a 
^° rT l°? on mistake it can be set right pro tanto. 
40 All. 374 ; 45 I. C. 7. (Richardson and Bead,croft, 
j j .) Khetra Mohan Kundu v. Jooendra Chan¬ 
dra Kundu. 45 I C 7 

ments ParlitioH — Re-opening of—Family arrange- 

Principles applicable to family arrangements 
are applicable to partition among members of 
joint Hindu family and they should not be rightly 
reopened. ( Coutts-Trotter and Srinivasa Iyengar, 
JJ.) Yeechuri Ramamurthy v. Yekchuri 

Rammama. 30 M. L. J. 308 = 33 I. C. 961 = 

3 L. W. 322. 

Partition — Re-opening of—Error of law — 

Fraud. 

A partition which took place more than 50 years 
ago and acted on by the members of the family 
cannot be reopened on the ground that one of the 
parties was allotted a larger share under a 
mistaken view of the law. ( Courts and Sultan 
Ahmed, JJ.) Dal Bhajan Singh v. Kari.wan 
Singh* 57 I. C. 413 = 1 P. L. T. 465. 

Partition—Reunion. 

- Part ition—Re-union—Presu mption. j 

There was a partition of joint family property 
among the members but two of them subse¬ 
quently lived together. One of them sued as , 
survivor of the other on a bond executed 
jointly to them both. Held, that the pre¬ 
sumption was that the whole family became 
separate. Mere living together would not cons¬ 
titute them a joint Hindu family and the bare fact 
of a document executed to them both without 
specification of the share of each was insufficient 
to show that they constituted a joint family j 
allegation. ( Karamat Hussain and Tudball, JJ.) 
Nand Kishore v. Bhora Nathram. 14 I. C. 237. i 
■ — Partition — Re-union—Question of laio. 

The question of the re-union of a Hindu family 
and the facts relevant to prove such re-union is a 
matter of law. ( Wilberforce , J). Naraindas v 
Mahnga Ram. 59 I. C. 706=45 P. W- R. 1921’ 

’- Partition — Re-union — Onus — Pleadings — 

Contradictory statements. 

The onus of establishing a re-union after 
partition lies on the person setting it up. 
{Robertson and Beadon, JJ.) Ram Diwaya Ram v. 

Milkhie Ram. 8 P. L. R. 1913 = 

18 I. C. 553=220 P. W- R. 1913. 


HINDU LAW— Partition— Right to. 


Partition — Re-union—Shares of members. 

Per Phillips, y— In re-union the members are 
re united to their original joint status and on 
a subsequent partition their shares are the same 
as they would be at the original partition 
mespective of the capital contributed by each 
co-parcener. (Phillips and Krishnan , JJ) Kodali 
Krishnayya v. Guravayya. 14 L W 668 = 

41 M.L.J. 503=70 I.C. 146 = (1921) JVLW.N. 742. 

Partition — Re-union—Proof of. 

, Mere living together in commensality and 
incurring marriage expenses indiscriminately 
after partition cannot constitute re-union. 30 Cal. 
231 Foil. Nor does the fact of making acquisi¬ 
tions jointly or the throwing in of an extra share 
by the eldest member of the family constitute 
re-union. (Abdur Rahim and Seshagit i Aiyar y? ) 
Reddi ZI. Reddi. 8 L. W. 400 = 

47 I. C. 716 = (1918) M. W. N. 680. 

Partition — Re-union — Evidence. 

Where after a partition two brothers lived to¬ 
gether, traded together and executed joint bonds 
and after the death of one the other paid the 
debts of the deceased. Held, it was not obligatory 
on the part of the court to infer reunion. 
(Scuiustva Aiyar and Napier, JJ.) Kannu Chetty 

*• Amirthammal. 26 I. C. 418 = 1 L. W. 877. 
- Partition—Re-union—Effect. 

After re-union the subsequent interest of the 
members in the re-united family would not be 
the same as if this had continued undivided. It 
would depend on the properties brought into 
the common stock. (Sankaran Nair, J.) Alamelu- 
mangathayarammal v. Numberumal Chetty. 

231. C. 824=15 M. L. T. 352. 

Partition — Re-union—Essentials of. 

Mere joint living and trading is not sufficient 
to constitute re union. An intention to alter the 
status must be established. 8 W. R. P. C. 1 : 21 
W. R. 214 (P. C.); 30 Cal. 738 (P. C.), Ref. to. 
(Roe and Coutts> JJ.) Nand Lal Singh v . Bhao- 

wath Koer. 46 I. C. 529 = 5 P. L. W. 127. 

Partition—Right to. 

Partition—Right to—Defence to suit. 

In a suit for partition by an adult son against 
his father in a joint Hindu family the fact that the 
father might have other children in future is no 
ground for refusing a decree to the plaintiff. 
(Viscount Haldane. ) Kawal Nain v. Budh Singh. 

39 AH. 496=401. C. 286 = 

15 A. L. J. 581=2 Pat. L. W. 57= 

21 C. W* N. 986=33 M. L. J. 42 = 

19 Bom. L. R. 642=26 C. L. J. 101 = 
(1917) M. W. N. 514=6 L. W. 330 = 

44 I. A. 156 (P. C ). 

[On appeal from 19 I. C. 430.] 

Partition—Right to—Babuana and Sohag 
grants for maintenance. 

The right of Mitakshara co-parceners to have 
their ancestral property partitioned is unquestion¬ 
able unless the property is held under a grant or 
is subject to a custom which expressly or impliedly 
prohibited any partition of the property which 
would Have the effect of defeating the object of 
the grant or custom. Babuana and Sohag grafts 
given to junior members of the family of Raj of 
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Darbhanga for maintenance, descend, not to one 
male heir only but to all the existing male heirs in 
the male line of the grantees as coparceners. 
Consequently the properties are subject to parti¬ 
tion at the instance of such male heirs though on 
default of male issue the properties will revert to 
the Raj. (Sir John Edge.) Eicradeshwar Singh 
v. Janeshnvari Bahuasin. 42 Cal. 582 = 

25 I. C. 417 = 41 I. A. 275 = 
18 C- W N 1249 = 27 M L. J.373 = 
16 M- L. T. 382 = 1 L. W. 863 = 
(1914) M. W. N. 807 = 12 A. L. J. 1217 = 
21 C. L. J. 9=17 Born- L. R. 18 (P. C). 
[On appeal from 3 I. C. 207.] 

- Partition—Right to. 

Insanity operates as a claim for partition. 

( Prideaux , A. y. C-) Vithoba v. Waman. 

18 N. L. R. 80=1922 N. 161. 

- Partition—Right to — Presumption. 

There is a strong presumption that persons 
related to Pathidari body through males are 
themselves pathidars. ( Baillie , S. M. and Tweedy, 
y. M.) Raghunatha Kuer v. Court of Wards, 
Saifabad. 26 I. C. 683 = 1 0. L. J. 587. 

- Partition—Right to — Grandson. 

Under the Hindu Law grandsons are entitled 
to bring a suit for partition against their grand¬ 
father. 5 A. 430 ; 38 Cal. 111 Foil.; 16 Bom. '29 not 
Foil. (Das and Adami, yy.) Digambar Mahton 

v. Danraj Mahton. 1 P. 361 = 3 Pat L. T. 238 = 

1922 P. 96. 

— Partition—Right to — Lunatic. 

Per Crouch, A. y. C .—A lunatic co-parcener 
whose lunacy was notcongcnital but subsequently 
sued for joint family^operty and was held to be 
entitled to his share there being nothing against 
it in Mitakshara. Per Pratt, y. C. —The disqua¬ 
lifications must apply at the time of the birth. 
Holding otherwise is divestment of right, which is 
contrary to Hindu Law. (Pratt, y.C., Fawcett and 
Crouch , A. y. Cs.) Hotehand Gulabrai v. Man- 
chanmal Gulabrai. 29 I. C. 42 = 

8 S. L.R. 279. 

Partition—Shares. 

- Partition — Shares—Adopted son. 

As regards the distribution of family property 
by partition an adopted son stands exactly in 
the same position as he would stand if he were a 
naturally born son of an adoptive father subject 
to the qualification that if there be a competi¬ 
tion between an adopted son and a subsequently 
born legitimate son of the same father, the 
adopted son takes a less share than he would 
take if he had been a naturally born legitimate 
son. In a suit for partition of the family pro¬ 
perty between the adopted son of one brother 
and the natural son of the other that the former 
was entitled to share equally with the latter. 4 
Cal. 425, Overruled ; 9 W.R. 423 ; 8 C.L.R. 57 ; 7 
Mad. 253; 8 I. A. 229 Ref. (Sir yuhn Edge.) 
Naoindas Bhagwandas v . Bachoo Hur- 
kissondas. 40 Bom. 270 = 30 M.L.J. 193 = 
19 M L.T. 193=(1916) 1 MW.N. 258 = 
3 L, W. 259 = 14 A.L.J. 185=20 C.W.N. 702= 
23 C.L.J. 395 = 18 Bom. L.R. 172 = 
32 I-C. 403=431. A. 56. (P. C.) 


- Partition — Shares—Shares taken by mem¬ 
bers separated before partition. 

The plff.’s branch of the family sued the 
other two branches to recover one-third share 
by partition. The plff. hud two brothers, one of 
whom had separated from the whole family in 
1892 on receipt of one-twelfth share. Held, that 
the plff .’s share in the property was one-third, 
for partition must be made rebus sic stantibus 
as on the date of suit. 5 Mad. 362 not Foil. 
(Batchelor and Hayward, yy.) Pranjivan Das 

v . Icharam. 39 Bom. 734 = 30 I. C. 918 = 

17 Bom. L. R. 712. 

- Partition—Shares— yyeshtabhagam. 

The award of jyeshtabhagam is not authorised 
by Hindu Law as administered in this Presidency. 
39 M. L. J. 382 and 8 L. W. 400 Foil. (Schwabe, 
C. y., Ayling, Coutts-Trotter, Kumaraswami Sastri 
and Devadass, yy.) Yerukola v. Yf.rukola. 

45 Mad. 648=42 M.L.J. 507 = 
30 M. L. T- 279 (H. C.) = 15L. W. 595 = 
(1922) M.W.N. 215 = 1922 Mad. 150 (F. B.). 

- Partition—Shades — Share of eldest 

brother. 

The old practice of giving the eldest brother 
and manager a jyeshtabhagam is now obsolete. 
( Wallis, C. y. and Knshnan, y.) Rajangam 
Aiyar v . Rajangam Aiyar. 

39 M. L. J. 382 = 57 I. C.18 = 

12 L. W. 435. 

- Partition — Shares—Eldest son. 

The claim of the eldest son under the Hindu 
Law*to jyeshtabhagam (extra share) has long 
become obsolete and an allotment of such extra 
share will not bind the minors. (Abdur Rahim 
and SeJiagiri Iy t r, yy.) Venkata Reddi v. 
Kuppa Reddi. (1918) M-W-N. 680 = 

47 I. C. 716 = 8 L. W. 400. 

- Partition—Shares—Sons, share of, whether 

included in share of father. 

In a partition among the members of a joint 
Hindu family each member represents his 
sons, if any, and the rule applies also to where 
the sons are minors. (Daniels and Wazir 
Hasan, A. y. Cs.) Ra.m Bahadur Singh v 
Nirbhai Singh. 59 I. C- 564 = 23 0. C. 339! 

Partition—Subject-matter. 

- Partition—yoint business—Dissolution- 

Cause of action. 


Where a separation is effected between 
brothers but a business is carried on by them, the 
business becomes an ordinary partnership 
subject to the Partnership Act. On the 
death of one brother the partnership is dis¬ 
solved and a right to an accounting arises. 
If, however, on the brother’s death the widow of 
the deceased brother is admitted as a partner to a 
new partnership, then the date of dissolution 
would only be the raising of the suit and no 
limitation can apply. The fact that the brother's 
share still continued to be dealt with-in the books 
is no evidence of a partnership with his widow. 
(Lord Buckmaster.) Mt. Jatti v. Banwari Lal 

18 L. W. 273 = 45 M. L. J. 355 = 
(1923) M. W. N. 687 = 25 Bom. L R 1250 = 
4 Lah. 350=50 I. A. 192 = 21 A. L. J 582 = 
33 M. L T. 283 (P. C.)=L. R. 4 (P. C j 135 = 

1923 P. C. 136 (P. CJ. 
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- Partition — Subject-matter—Religious office 

and perquisites—Birt Jigmani—Mode of partition. 

Rights in Birt Jigmani are heritable and some 
times transferable. Where the Birt Jigmani con¬ 
sists of offerings given to a pragwal by pilgrims 
coming to bathe in the Ganges, it is impossible to 
effect a partition of the right by allotting clients 
to one party or the other bat only a division of 
books in which pilgrims enter their names can be 
made. In the case of things which are incapable 
of division, e. g., flag, it will be open to each 
party to use a similar flag. 43 A. 35 Ref. ( Ryves 
and Daniels, JJ.) Ramachander v. Chhabbu 

Lal. 45 A. 445 = 

21 A. L. J. 358 = L. R. 4 A. 200 = 

1923 A. 350. 

- Partition — Subject-matter of—Occupancy 

holding—Agra Tenancy Act, S. 32. 

A suit for partition of joint family property is 
not bad because it includes an occupancy holding 
The court need not sub-divide the holding against 
the provisions of the Tenancy Act, but it can allot 
the occupancy holding to one party or can leave 
the same undivided with a declaration that the 
parties are jointly entitled thereto. ( Richards, 
C. y. and Tudball, y.) Dwarka v. Rampat. 

36 A. 461 = 24 I. C- 235 = 12 A. L. J. 696. 

- Partition — Subject-matter — Property set 

apart for trust acquired by one member—Claim of 
the other. 


Where a Hindu father set apart some family 
property for a religious purpose and the same 
was bought by one of his sons from the trustees, 
the other son cannot claim partition of the same 
in the hands of his brother. (Shah, A. C. y. and 
Crump, y.) Jamnadas Kashidas v. Vallabhdas 

Kashidas. 25 Bom- L. R. 1340=1924 Bora. 239. 

- -Partition — Subject-matter — Common pro¬ 
perty set apart at prior partition—Subsequent suit 
for partition—Maintainability of. 


It is an unabrogated rule of Hindu law that a 
common way or a road of ingress and egress 
reserved as common property between the various 
sharers at a previous partition cannot be the 
subject of a partition. The expression “ common 
way” referred to in Mitakshara Ch. 1. S. IV. 
paras. 16 and 25 is not confined to “ common 
ways” existing prior to partition and is applica¬ 
ble to common passages created for the first time 
and reserved by agreement between the parties at 
the time of the partition. 36 B. 379, 3S2 Ref. 
Per Crump, y. —Where there has been a complete 
partition under a decree of court and under 
that decree a passage is reserved for common use 

between the sharers, a fresh suit for partition of 

the common passage does not lie. (Shah, A. C- y. 
and Crump, y .) ShantaRam Balkrishna v. Wa- 
man Gopal Wadekar. Bom. 339 = 

24 Bom. L. R. 1029=1923 B. 85. 


- Partition — Subject-matter — Well— Right 

of way. 

Both according to the mitakshara and mayukha 
rights of ways and rights to well and water belong¬ 
ing to a joint family are indivisible. If there 
is no evidence that at a partition of the family 
estate, such rights were divided, the law will hold 
that they continued to retain their indivisible 


character having regard to the nature of the 
rights in question. (Chandavarkar and Batchelor, 
yy.) Nathubai v. Bai Hansgavri. 36 Bom. 379 = 

15 I. C. 818 = 14 Bom. L. R. 418. 

- Partition — Subj ect-matter — Division tn 

status. 

Property given by a grandfather to his grand¬ 
sons out of affection does not vest in them as 
joint tenants with rights of survivorship. The 
donees take as tenants-in-common. (Mookerjee 
and Cuming, yy.) Sarada Prasanna Roy v. Uma 

Kanta Hazard 50 Cal. 370 = 

37 C. L. J. 233 = 1923 Cal. 485. 

- Partition — Subject-matter. 

The liability of a joint family to individual 
members is not assets or property to be brought 
into hotchpot at division. Observations of Sada- 
siva Aiyar, y. in 34 M. L. J. 32 at 38 Ref. (Spen¬ 
cer and Ramesam, yy.) SubROYa Bhandary v. 

Janaroana Bhandary. 41 M. L. J. 370 = 

62 I. C. 852=14 L. W. 534. 

- Partition — Suljject-malUr — Charily by 

joint family—Agreement for management — Intention. 

Where on division of the joint family pro¬ 
perties the members agreed that the charities 
should be managed by the head of the family 
in each for the time being; Held that the 
intention of the parties was that the manage¬ 
ment should be in the hands of the male heads 
and not in the hands of the females. (Wallis 
C. j. and Srinivasa Aiyangar, y.) Krishnaswami 
Pillai v. Mookayi Ammal. 31 I. C- 35. 

- Partition — Subject-matter — Partnership- 

with stranger. 

A coparcener cannot sue for dissolution of 
partnership of a firm of which the manager as 
representing the family is a partner. He can 
call on the manager to get on the assets and if 
he refuses to do so enforce partition. (Wallis 
C. y. and Bakewell and Kumaraswami Sastri, yy.) 
Gangayya v. Venkataramiah. 

41 Mad. 454 = 34 M. L. J. 271 = 

6 L. W. 708 = 22 M. L. T. 527 = 
431. C. 9=(1917) M W. N. 805. 

- Partition—Subject matter—Family temple. 

Under Hindu Law a place of worship such as 
a private temple of a family cannot be divided by 
metes and bound so long as some of the family 
members want its continuance. 8 W. R. 193, Ref. 

A common family temple has become the subject 
of partition by having the right of management 
enjoyed in turns by each member, all the members 
of the family are entitled to perform ordinary 
worship in the temple at any time though it may 
not be their turn. 17 Bom. 271 at 288 Ref. 
Owners of a family temple under Hindu Law are 
in the same position as the holders of an heredi¬ 
tary office and the only way of subjecting such 
property to partition is by means of the system 
of management of each member in rotation. 6 
Bom. 298 ; 34 Mad. 470 ; 27 Mad. 192 Ref. (Pratt, 
y, C. and Boyd, A. y. C.) Sakhawatrai v. Partab- 

rai. 34 1. C 909=9 S. L. K. 209, 
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- Partition—Subjnt-malUr of—Vritli. 

Per Crouch, A. J. C.-Yajman Vritti as a 
general rule impartible and inalienable on grounds 
of public policy and because it includes a right of 
personal service. But by custom a distribution of 
duties by a system of rotation and relinquishment 
of rights by one in favour of other members has 
been recognised as permissible. Such custom 
must be proved. 23 Bom. 131 Foil. 1 S. S. Sel D. 
353 ; 2 S. S. Sel D. 413 overruled ; 6 Bom. 298 • 6 
B. H C. R. 250 ; 22 VV. R. 437 Dist. Per Fawcett , 
.T'C*—The Courts should lean against the parti- 
bility and alienability ofVrittis(l) because it is 
uncommon with Hindu Law ; (2) though from the 
point of view of the Brahmin it may be merely 
money, from the point of view of Yajman it 
connotes priestly service ; (3) because the process 
of partition might go with each generation 
■frittering away the income and rendering the 
service wholly ineffective. 20 Bom. 495, Appr. 
Per Pratt C. y .—The object of the rule of imparti¬ 
ality is to maintain the dignity of the office. 
Once that has been encroached upon the reason 
of the rule ceases. (Pratt, J. C., Crouch and 
Fawcett , A. y. Cs.) Mughir.mal v. Vithalram. 

13 1. C. 225 = 5 S. L. R. 107. 
Partition—Sait for. 

- Partition—Suit for—Decree in suit by one 

member—Subsequent suit — Bar. 

If a member of a joint Hindu family sues and 
obtains a decree for partition, a subsequent suit 
by another sharer who was defendant in the 
former suit and was allotted a share is barred by 
res judicata. (Lord Moulton.) Nalini Kanta 
Lahini v. Samamoya Df.bya. 

1 L. W. 607 = 27 M. L J. 76 = 16 M. L T. 544 = 
(1914) M. W. N 948 = 21 C. L. J. 23 = 
241. C. 294=17 Bom. L. R. 1 = 

19 C. W. N. 531 (P. C.). 

; - Partition—Suit for—Omission of small 

item — Effect — Amendment. 

In a suit for partition of the whole family 
property the plaintiff need not file with the 
plaint a complete and exhaustive list of all pro¬ 
perties. If any defendant wishes to raise the 
plea that any part of the joint family property 
has been excluded, he must specify such properties 
and show that they belong to the family and 
have been wrongly excluded. A suit should 
not be dismissed on such a technical ground 
but to leave to amend should be given. (Mears, 
C.y. and Sulaiman, J.) Amir Chand v. LakhmI 

Chand. 2 U. P. L. R.(A11.) 290 = 58 I C. 275 = 

18 A. L. J. 869. 

- Partition—Suit for—Occupancy holding— 

Agra Tenancy Act, S. 32. 

A suit for partition of joint family property is 
not bad because it includes an occupancy holding. 
The court need not sub-divide the holding 
against the provisions of the Tenancy Act, but it 
can allot the occupancy holding to one party or 
can leave the same undivided with a declaration 
that the parties are jointly entitled thereto. 
(Richards, C. y. and Tudball, y.) Dwarka v. 

Rampat. 36 All. 461=24 I. C. 235 = 

12 A. L. J. 696. 


HINDU LAW— Partition— Suit for. 

--- Partition—Suit for—Parties. 

A widow in possession of properties in lieu of 
maintenance is not a necessary party to suit for 
partition. (Richards, C. y. aud Banerji, y). 
Sabta Prasad v. Dhara.m Kirtisaran. 

35 All. 107 = 18 I. C. 609 = 11 A. L. J. 66. 

Partition—Suit for—Purchaser from Hindu 
co-parcener of share in family property. 

Under Hindu Law the purchaser from a Hindu 
co-parcener of his undivided joint family property 
can recover the share by partition but cannot 
recover past .profits before the date of the suit. 
(Macleod, C. y.) Trimbak Ganesh Karam- 

BARKAR V. PaNDURANG GhaROJEE- 

44 Bom. 621 = 57 I. C. 582 = 
22 Bora. L- R. 812. 

- Partition—Suit for—Well—Right of way. 

In the absence of anything to show that on the 
partition of a joint estate a certain passage was 
allotted to either one party or the other exclusively, 
the presumption is that it continued to be joint 
and undivided even after the partition. This is 
presumption of Hindu Law and can only be 
rebutted by clear proof that the passage was not 
reserved as joint but was divided and allotted to 
one of the parties exclusively as his share, 
(Chandavarkar and Batchelor, yy.) Nathubai v. 
Bai Hans Gavri. 36 Bom. 379 = 

151. C. 818=14 Bom- L. R. 418. 

- Partition — Suit for — Subject-matter— 

Property not included in previous partition suit,\ if 
can be partitioned afterwards — Texts. 

The Mitakshara refers to cases where property 
not partitioned is discovered after the partition in 
which case it allows a fresh partition, 1 he 
provision in S. 9, Cl. (1) paras. 1 and 2 are not 
rules of substantive law and only rules of 
procedure. (Woodroffe and Smither, yy.) Harihar 
Dutta Tewari v. Bhim Samskar DuttaTbwari. 

46 I. C. 226. 

- Partition—Suit for—foint lessees. 

When permanent lessees in joint possession 
with other lessees sue for partition of their shares, 
the latter, i. e., their joint lessees cannot object to 
the partition on the ground that the permanent 
leases granted were granted by the lessor in excess 
of his powers and are therefore liable to be set 
aside by the lessor’s reversioner. (Chatterjee and 
Richardson, yy.) Salimullah Bahadur v. Provat 

Chandra. 43 Cal. 1118 = 33 I. C. 129 = 

24 C. L. J. 26. 

- Partition — Suit—Consent decree—Effect. 

A consent decree among some only of the 
parties is untenable even as regards the consent¬ 
ing parties. (Mookerjee and Carnduff, yyj) Basir 

Gaji v. Grija Math. 9 I. C. 211 = 13 C. L. J. 18. 

- Partition—Suit for — Dismissal—Effect of. 

On the dismissal of a suit for partition the 
members are still joint and can demand partition. 
(Chevis and Shadilal , yy.) Gulab Shah v. 
Haveli Shah. 87 P. R. 1915 = 31 I. C. 463 = 

181 P. W. R. 1915. 

- Partition—Suit for—Mesne profits—Right 

of co-parcener — Accounts — Manager—Liability of 
property subject to mortgage, 1 
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A member of a joint Hindu family suing for 
partition and for the profits on his share is really 
-suing, for an account of the profits received by 
the manager of the portion in his possession so 
that the proceeds so received by the latter which 
ire also divisible property may be divided and 
his share therein also given to him. His right to 
such profits is not as mesne profits received by a 
person in wrongful possession but as appurtenant 
to his right in his share of the lands. In a suit 
for partition by a member of a joint Hindu family, 
the plaintiff is not ordinarily entitled to claim past 
mesne profits. He is not entitled to interest on 
his share of the profits realised by the defendant 
who was in possession subsequently. The plain¬ 
tiff is not disentitled to his share of the profits 
realised by the said defendant from family pro¬ 
perties which were subject to mortgages and 
which were redeemed by the said defendant with 
family funds. In that case plaintiff is entitled to 
the profits only from the date of redemption. The 
defendant is not entitled to interest on the 
amounts paid by him for redemption. ( Oldfield , 
S ida-iva Atyar, Napier a-.d Venkata ubba Ran, JJ.) 
T. Ramasami Aiyar v. T. Subra.mania 4iyar. 

46 Mad. 47=43 M. L. J. 403 = 16 L W 297 = 
c - 1923 Mad. 147. 

--- Partition — Suit for—Procedure — Deft. 

offering to pay the court-fee on hts share—Suit to 
set aside alienation by widow. 

In a suit for recovery of possession of his share 
of property alienated by a widow, by one rever¬ 
sioner, another reversioner added as deft, cannot 
be allowed to pay the court-fee and claim a 
decree for recovery of his share as it virtually 
Converts a suit for recovery of possession into one 
of the partition. {Ohfield aid Bakcwell , JJ-) 
Adhikari Vishnu Murtiaiya i*. Authaiya. 

47 I. 0. 533 = 35 M L. J. 153. 

i'» i v i f ct y 1 I t ! 11/ mi v rv i i • i i -JJJ (i 4 11 

—- -Partition—Suit for—Subject-matter. 

•t Partition suit need not include all properties 
situated in different jurisdictions. (Sehagin 
Aiyar, J and Wallis C .7.) Ma H a l, n g a« v. 
Natesan Aiyar. 3 L ^107^32 10.4^ 

- Partition—Suit for—Debt left out of 

account in partition suit as valueless—Subsequent 
suit to enforce the debt-joinder of parties. 

Per Sadasiva Iyer, J— A co-parcener who 
wishes to partition family properties has only a 
single cause of action in respect of all the joint 
properties and therefore no suit lies for partial 
partition. After partition none of the parties to 
it, holds any of the properties jointly with any 
other party unless the partition agreement or 
partition award or decree itself provides for 
sUch 7 joint holding or unless there has been 
accident, mistake or fraud in the non-inclusion 
of some of the property at the division. In a 
sjiit for partition by a son against his father, a 
mortgagee debt due to the family was left out 
of aocount in arriving at the amount decreed to 
the son for his share as the mortgage was con¬ 
sidered to be valueless. Held, the son cannot 
subsequently claim partition of the mortgage 
deddt in a second suit and therefore a subsequent 
suit to enforce the mortgage by father alone is not 
bad for non-joinder of parties. Per Napier, J. 


HINDU LAW—Partition—Suit for. 

A decree in a partition suit only operates as a 
mutual release of the parties. Any property 
left undivided for any reason as in a case where 
it is considered valueless and so not taken into 
account continues to be joint. Hence the suit 
to enforce the mortgage left out of account 
the son is a necessary party and the suit insti¬ 
tuted by the father alone should be dismissed 
for non-joinder. (Sadasiva her and Napier, JJ.) 
Kandu.m Venkataswami v. Baligadu. _ 

19 M. L. T. 43 = 321. C. 179 = 3 L. W. 74. 

- -Partition—Suit for—Portions of family 

properties in foreign territory whether can be inclu¬ 
ded in the partition. 

In a partition suit, the court ha 9 no power 
to order the partition of immoveable property 
outside British India. But the court should 
take such properties outside British India, 
into consideration in adjusting the equities 
prevailing between the parties {Sadasiva Iyer 
and Spencer, JJ.) Subbiya Mudaliar v. ThulaSI 

Mudaliar. 14 M. L. T 537=22 I 0 44 = 

1L. W. 65 = (1914) M. W. N. 16 

—- Partition—Sut t for—Defence— Unreoistered 

prior partition. 

Even though there is a partition deed, if such 
deed was not registered, then the suit for par¬ 
tition will lie. A suit for partition will also lie to 
enforce a regular registered partition deed, if no 
completed agreement of partition apart from and 
previous to the instrument is set up. Even if a 
state of division is created, the plaintiffs are 
entitled to sue for actual division. If a partition 
deed is suppressed, the e is breach of contract by 
one party and the other party is entitled to put an 
end to it and fall back on his rights prior to the 
contract. 20 Mad. 19; 16 .Vlad. 341 Dist. 
(bundara Aiyar and Sadasiva Iyer, JJ.) Ko- 
dungoth Purakkal Am.malu v. Kodungoth 
PURAIIKAL MEENAKSI. 16 L * 


- -Partition—Suit for—Claim for partition of 

property in the hands of stranger—Oniisiion to prove 
possession by the family within 12 years. 

Where partition was claimed in respect of a 
certain item of property which had b^en sold 
without the document being registered and not 
proved to have been within 12 years prior to the 
suit, the title of the transferee must be held to 
have been perfected by limitation. (Benson and 
Sundara Aiyar, JJ.) Subra.mania Rbddi v. 

Ra.WACHANDRA REDDI. r m Ana 

10 I. C. 498 = 9 M L. T. 470. 

- -Partition—Suit for—Mesne profits. 

In a suit for partition between one brother and 

auction purchaser in a decree against another 

brother the auction-purchaser will not get mesne 

profits unless it is shown that he was obstructed 

in taking possession of any part of the joint pro- 

oertv iK otval. A. J. C.) Ramanath v. Sitaram. 

perty. IKoloa., ^ ^ R ^ = ^ Nag m 

- Partition—Suit for—Defendant's right to 

5 In "a partition suit, a defendant has a right to 
have his share partitioned from the share oftbe 
other defendants and this rule is not confined to 
Hindu-co-parceners. (Macnair, A.J.C.) AnwaR 

khan v. Yakubkhan, Pi L v. 
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Partition—Suit for—Prior separation — 

Effect of. 

\\ hen the disruption of the family is proved 
in a suit the plaintiff has to prove that it took 
place within twelve years prior to the suit or 
that during that period was in possession. 

(Kauhaiya Lai , J. C.) Ajudhia v. Badal. 

53 I. C. 928. 

- Pa rtition—Suit for—Par t ies—M ortgagees. 

To a suit for a joint family property where 
plaintiff admits his liability for family debts, the 
impleading of the mortgagees is unnecessary. 
(Kauhaiya Lai , A. J. C.) Ram Samugh Singh v. 
Bikramajit Singh. 50 I. C. 876 = 

6 0. L. J. 142. 

- Partition—Suit for—Scope of — Parties. 

The object of a suit for partition is to deter¬ 
mine the share of the joint family property due 
to each co-sharer and for that purpose all the 
libilities of the family should be taken into account* 
If the liabilities bind the whole family the debts 
should be distributed at the time of partition. The 
debts of one member which are personal to him 
and not binding on the others, must be charged 
against his share. The alienee from * the father 
is a necessary party to a suit for partition by the 
son. 16 Bom. 618 Rel. on. The nature of the 
alienation and the son’s liability thereunder may 
be determined in such suit. (Lindsay, J. C.) 
Mahadeo Singh v. Bhawani Bhik Singh. 

46 I-C. 281 = 5 0. L. J. 193. 

;- Partition—Suit for — Subject-matter — Non¬ 

inclusion of some items — Fr t sh suit. 

Where in a suit for partition certain items held 
jointly with a stranger were excluded a second 
suit with respect to them is not barred. (Lindsay 
and Rafquc, A. J. C*.) Uebi Sahai v. Gouri 

Shankar Sahai. 15 I. C- 214 = 15 0 C. 81. 

—- Partition—Suit for—Temporary partition. 

Where the plaintiff in a partition suit asks for 
temporary partition of his half share, and the 
court grants his prayer, he is piesumed to have 
relinquished his claim in respect of the remaining 
half. (Miller , C.y.,Mullick and Bucknill , JJ.). 
Hari Krishna Sen v. Umesh Chandra Durr. 

2PL. T. 528 = 62 I. C. 962 = 
1921 Pat. 209 = 3 U. P. L. R iPl 57 = 

6 P. L. J. 373 iF. B.). 

-- Partition—Suit for—Death of co-parcencr 

after preliminary decree , effect of— Jurisdiction of 
court passing final decree. 

A partition action is not ended by a preliminary 
decree but continues till a final decree is made 
and the shares to be decreed to the parties are 
those at the time of the final decree. The court 
passing the final decree is competent to consider 
the ertect of the death on the shares of the other 
coparceners. (Das and Adami, JJ-) Krishnalal 
Jha v. Mandeshwar Jha. 2 P. L. T 215 = 

59 1. C 872 = 3 U. P. L. R. (P.) 17. 

- Partition—Suit fur -Subject-matter. 

The plaintiff in a suit for partition is not bound 
to include properties held by the family jointly 
with strangers. Only those properties belonging 
in common to all the sha era need be included. 
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( Miller , C. J. and Imam, J.) Rvmdvyal Mahto v. 

Uttim Mahto. 46 I. C. 255 =5 P. L. W. 122 

- Partition—Suit for — Declaration. 

A suit by some members of a Miti'xshara joint 
Hindu family fora declaration of their shdrc'in 
the joint fi-mily property without a prayer for 
! partition by metes and bounds is maintainable nhd 
ndt barred by S. 42. 43 I. A. 15, Ref. (i Chamfer ,' 
C.J. amt Shafftiddi l, J .) Asmansixgh v. TulSi 
Sinoh. ' 1 P. L. W 335 = 2 P L J. 221 = 

39 I. C. 173=1917 Pat. Vdl. 

- Partition—Suit for—Duty of Courts, r . 

Per Crouch, A. J. C. —The principle underlying 
‘partial partition ’ is that in all suits for partition 
the court considers not merely the equal rights of 
the plaintiff but also the legal and equitable rights 
of all other parties interested, and where a parti¬ 
cular part has been alienated, the court will 
ordinarily allot such part to the alienee and grant 
him possession, provided this can be done without 
unfairness to other parties. (Pratt J. C. and 
Crouch, A. J. C.) Dula,ram Piniomal v. Badal- 

das Jamiatraj. 35 I. C. 478 = 10 S. L. R. 34. 

—- Partition—Suit for—Omission to specify , 

some properties—Course to be adopted. 

Where in the plaint in a Hindu family parti-’ 
tion suit, some properties are omitted by in- 
advcrtance or mistake or fraud, the suit should 
not be dismissed but the plaint must be 
allowed to be amended by supplying the omis¬ 
sion. 28 Cal. 769 Foil. ; 14 Cal. 122 and 35 Cal. 
961 Ref. to. (Atkinson and Jwala Prasad , JJ.) 
Mukunda Lal v. Jogesh Chandra. 

20 C. W.N. 1276 = 35 I. C.370 = 

1 P. L. J. 303. 

- Partition—Suit for — Subject-matter of. 

A partition suit can include no property 
wherein each party does not claim an interest - . 
23 C. L. J. 231; 23 1. C 17. (Pratt, J. C. and 
Boyd, A. J. C) Sakawatrai v. Partab- 

rai. 34 I. C. 909=9 S. L. R. 209. 

Perpetuities. - u. 

See Hindu Law 

(1) Gift. 

( 2 ) wiii. ; 

Possession. 

See Hindu Law—Joint family. 

Primogeniture. 

See (1) Custom. 

(2) Hindu Law—Custom. 

Religions Endowment. 

See Also Hindu Law — Religious Office. 

Religious Endowment—Alienation of Property. 
See Hindu Law, — Alienation by Manager 
op Religious Endowment. 

1*2 ^ f • • { i 

Ded. cation. 

Idol. 

Managment. 

Mutt c 
Snebait. 

Temple. 

Trustee. 

Trusteeship, 
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- Religious endowment — Dedication—Onus of 

proof—Head calling himself owner. 

l'he mere fact that the heads of a religious 
institution call themselves as owners of the 
foundation is no evidence that any particular 
property is the personal property of the Acharya. 

• Any person contending that the property is not 
y a part of the endowment must show that it was 
acquired by the Acharya with funds belonging 
exclusively to him or which may be regarded as 
his official perquisite. The expression “ Shri ” 
attached to a particular property in the books of 
account denotes its sacred or endowed character. 
(Mr. Ameer Ali.) Mussammat Kamla Lachmj v. 
Mahant Basdeo Prasad. 23 0. C. 171 = 

(1920) M. W. N. 553 = 13 L. W. 156 = 

7 0.L. J. 434=2 U.P. L.R. (P. C ) 130 = 
58 1. 0.900=25 G. W. N. 217 = 
28 M. L. J. 404 (P. C.). 

—- Religious endowment — Dedication — Idol — 

Shebait permitted to reside in house. 

A provision in a will permitting the Shebait to 
reside with his family in a part of a house speci¬ 
ally put apart for the accommodation of the idols 
is a perfectly valid and reasonable provision. 
(Lord Buckmaster.) Gnanbndra Nath Das v. Sun- 

dara Nath Das. 24 C. W. N. 1026 = 

28 M. L.T. 453=61 1 C. 323 = 
(1920) M. W. N. 550 (P. C-) 

-■ ■■ — Religious endoivment — Dedication — Vali¬ 

dity of—Benefit to donee's family—Effect of deed. 

By a deed of gift duly executed and registered 
a Hindu dedicated the whole of his property to a 
temple. The idol was to take the property and 
the donor’s family who were to be the adminis¬ 
trators and managers of the temple were to be 
remunerated with half the income of the property 
without any power of alienation. Upon the death 
ol the managers named in the deed, the Govern¬ 
ment was to be the manager and the whole net 
income was to be applied to the expenses of the 
temple. Held , that the deed was a valid endow¬ 
ment of the whole property to the temple and 
there was nothing improper in car-marking a 
certain part of the income (which was limited) 
to remunerate the managers so long as they 
should continue. 39 All. 353; 42 1. C. 225 (P. C.) 
Ref. (Viscount Haldane.) Jadu Nath Singh v. 

Sitaramji. 39 All. 553=21 C. W. N. 953 = 

22 M L.T. 52=20 0. C.200 = 
26 C. L. J. 309 = 19 Bom. L. R. 687 = 
(1917) M. W- N. 605=4 0. L. J. 586 = 
42 I. C. 225 =441. A. 187 (P. C.) 
[On Appeal from 1 0. L. J. 204 = 24 l.C. 72.] 

-- Religious endowment — Dedication—Proof 

of—Performance of worship. 

The performance of the worship in accordance 
with the rites of sect for whose benefits the en¬ 
dowment is held, is good evidence of dedication. 
(Mr. Ameer Ali.) Mohan Lalji v. Tikait Sri 
Gordhan Lalji. . „ 

35 All. 283 =40.1. A. 97=17 C. W. N. 741= 
11 A. L. J. 548=17 C. L. J. 612= 
15 Bom. L. R. 606 = (1913) M. W. N. 536 = 
19 I. C. 337 = 14 M.L. T. 27 (P.C.) 
[On Appeal from 32. All. 461=61. C. 77 = 
v 7 A. L. J. 430.] 
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tion. 

-- Religious endowment—Dedication — En¬ 
dowment-deed treated as nullity by the creator. 

A Hindu executed and got registered a deed 
endowing certain property to charity but he 
treated it as his own, got his son’s name in the Re¬ 
venue papers, and executed a deed of gift in favour 
of the son. The son also treated the property as 
private, and mortgaged it, The income of the 
property was not devoted to charity : Held , that 
mere execution and registration of endowment 
deed did not make the property an endowed one, 
where there was no transfer of ownership from 
donor to donee- (Meats, C. J. and Banner] i, J•) 
Ram Dhan v. Prag Narain. 43 All- 50o = 

19 A. L. J. 447=62 I. C. 862 = 
3 U. P. L. R. (Ali.) 161. 

- Religious endowment — Dedication — 

Reservation of benefit to donor—Illusory endowment. 

By a deed of endowment so-called the donor 
purported to dedicate practically the whole of 
his property to an idol just before his death. He 
was to be the manager during his life and after 
him his widow, thereafter his daughter’s sons and 
their descendants. He undertook to effect 
mutation of names in favour of the idol, to use 
the income of the endowed property in meeting 
the expenses of Puja, Rajbhag and repair of temple 
and to keep a separate and regular account of the 
income and expenditure. About 16 months later 
the donor died and was succeeded by his widow. 
The donor had never applied for mutation of 
names and not more than a tenth part of the 
income had ever been spent upon the purposes of 
the endowment and no account books showing 
the income and expenditure were produced. 
Held , that all these circumstances showed that 
the donor did not really intend to create a 
religious endowment and that there was no real 
dedication to the idol. The creditors were allowed 
to attach property in execution of decree- (Meats, 
C-y., Walsh and Ba>ierji, Jf.) Sri Thakurji v. 
Sukhdeo Singh 42 All. 395 - 

18 A. L.J. 390 = 58 I. C. 583 = 

2 U. P. L. R. (All.) 91 (F. B.) 

. - —Religious endowment — Dedication—Public 

purpose. 

Where a will directed the erection of temples, 
dharmashala and a bathing ghat, feeding and 
clothing of the poor who visit the dharmashala and 
free distribution of medicine. Held, that the 
trust created is a public trust. (Rafique and 
Piggott, yy.) Jai Narayan v. BankbyLal. 

S 58I.C. 566 = 17 A. L.J. 957. 

- —Religious endowment — Dedication—G rant 

to mahant and heirs—Whether grant to idol or 

temple. . 

A grant to mahant and his heirs for services 

i ! rendered to the temple is not a grant made to 
* the temple or its idol, but it is the private pro¬ 
perty of the mahant. (Piggott and Walsh , yy) 
Banarsi Das v. Shbodershan Das; Shastri. 

451. C. 451 = 16 A. L. J. 394. 

- Religious endowment — Dedication — Revo¬ 
cation. . . 

Where there is an absolute dedication of 
J property to a deity a subsequent deed cannot 
affect it nor can the donor as owner revoke th« 
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tion. 

dedication. (Chatterjea and Cuming, yy.) Sasi 
Bhusan Bahadur v. Basanta Lal Bhar. 

54 I. C. 518. 

—- Religious endowment—Dedication—General 

endowment—Worship of God-Deity not named- 
Void. 

Under the Hindu Law, a general endowment 
for the worship of God, without giving the 

yj name of the deity, for whose benefit the endow¬ 
ment is to operate is void for uncertainty, 
11 I. C. 266 ; 37 Cal. 128 ; 32 All. 337 ; 33 All. 253 
dist. If such a deed of endowment is not rectified 
within three years from the date of the execution 
a shebait named in the deed, can transfer without 
legal necessity, property comprised in the deed. 
(tletcher and Cuming , JJ-) Chandi Charan 
Mitra v. Haribola Das. 46 Cal 951 = 

23 C. W. N. 645 = 51 I. C. 215=29 C. L. j. 366. 


- Religious endowment—Dedication—Proof of. 

Obiter : Dedication will not be proved by mere 
purchase of an estate in the name of a thakur 
V deity. For dedicating property to a thakur a 
permanent image is not necessary, (i Chaudhury 
and Newbould , yy.) Asita Mohan Ghose v. 
Nirode Mohan Ghose. 

351. C. 127=20 C. W. N. 901. 

••Religious endowment — Dedication — Accumu¬ 
lation. 

Accumulations from ‘bequests according to 
testator’s directions of surplus income from the 
debutter estate, may create a religious and 
charitable trust. (Sanderson, C. y., Woodroffe and 
Mookerjee, yy.) Sarojini Dassi v. Gvanendra 
Nath Das. 33 I. C. 102 = 23 C. L. J. 241. 


-- Religious endowment—Dedication—Obi eel 

vague—Charity—Void gift. 

Where the trust was for supporting the destitute^ 
imparting education, marrying daughters of poor 
people and similar objects and discretion was 
given to trustees to select the object of bounty. 
Held , that the trust was inoperative being vague 
and uncertain, (i Chaudhuri , y.) Sarat Chandra 
Ghose v. Pratap Chandra Ghose. 

211. C. 194=40 Cal. 232. 

- Religious endowment—Dedication—Debutter 

property—Partition by shebaits , if changes its 
character. 

A mere partition of debutter property by the 
shebaits will not make it secular ; the partition 
may after all be for convenient user for the 
purposes of the deity. {JenkiHs, C. y. and 
Chatterjee, y.) Dharmadas Mandal v. Bfhary 
Mandal. 11 X. C. 947=16 C. W. N. 29. 

- Religious endowment—Dedication—Debut¬ 
ter land—Treating as secular property — Bjf.ct of. 

If a certain piece of. land is really absolute 
debutter, the mere fact that the shebaits have 
chosen to divide it as if it was secular, does 
not alter the true character of the land. (Mookerjee 
and Caspersz, yy.) BhabaTara.u Roy v. Behari 

Lal - 10 I. C. 399. 

- Religious endowment — Dedication — Revoca¬ 
tion. 

Consent of the family may enable the change of 
debutter property into a secular one tube made- 
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11 on • 

If the property is dealt with as private property 
the court may find as to whether it is ready 
debutter. 12 C. W. N. 9S Foil. (Cole y) 
Tulsidas v. bloom. 9 j q Q§() = 

20 C. L J. 315 (Hotel. 

dence 0 j- Rdigio,tS cnd °wmeuit — Dedication —Evi- 

Properties dedicated to the office of granthi of 
the darbar sahib are inherited by the person 
Who succeeds the office. But properties acquir 
cdbythe granthi out of his own income and 
which are not dedicated to the office descend to 
11 s natural heirs. Where properties descend 
from one granthi to another to the exclusion of 

natural heirs the presumption is that they were 
dedicated to religious uses. (Scott-Smith a „d 
Abdul Raoof yy.) Indar Singh z>. Fateh Singh 

_„ ... I- C. 734 = 1 Lah 540. 

—Public or private—Test. P 

When it is in question as to whether a 
tempJe founded by a Hindu is private or 

P “ b,C ’ thC general circumstances and any 
other document as the will and its terms are 
abetter guide than the opinion of certain 
witnesses. The mere fact that the property 

d,e%e e f C ^ argea a le with the “^tenance of 
the testators widow does not render it m 

imperfect trust. (Chevis, y.) Lal Chand a. NanS 

Lal - P- L- R 1912 = 16 I. c 838 = 

263 P. W. R. 1912. 

— Religious endowment—Dedication—Charity 

—Bequest to-Vdd—Estoppel. parity 

There is no difference between Dharm and 
Dharmath and a trust or bequest for dhamiath is 
void for vegueness. The property so bequeathed 
remains undisposed of. An heir of the testator 
who did some charity out of the property for six 
years is not estopped from giving it up and 
queaioning the validity of the bequest. (RobertZ 
and Rattigan, ??.) Gurdit S, NGH v , Sher SiNgh 

78 P. R. 1912 = 63 P. W R 1912- 

14 I. C. 247 = 106P L R1912. 

7r~Z‘7 R f Ug ‘ 0US endowment Dedication-—Object 

of—Note to be extended by subsequent conduct of 
trustees— Cypres. J 

Where the terms of a charitable and religious 
grant are unambiguous its construction cannot 
be extended on inferences drawn from subsequent 
use of the endowment. It is not competent to the 

n\ZV S f f endowment to alter the original 
object of the trust purporting to appty the 

doctrine of cypres. 43 Cal. 1085 (P. C.) Foil. * The 

fact that substantial contributions have been made 

by another class or the public will not justify the 

application of the cypres doctrine by a trustee. 

(Abdur Rahim, O. C. y. and Moore, y.) Lodd 

Govjnd Doss v. Govind Doss. 10 L W 559- 

53 I. C. 661 = (1920) M W N 168. 

--Religious endowment—Dedication—Abboint- 

vient of vars to carry on charities' at temllcs— 

Compute dedication—Vague and indefinite-Public 

A Hindu by his will appointed his brother’s son 
as his vars to conduct charities at the temoles nf 
..nvedentha, Tirukkadaimalai and Tirupathi with 

Inp ? ° f u h ' 8 • P. ro P ertics - The chanty was 
specified as the giving of thallgais (meals) the 
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tion. 

temples on the Tirunakshatram day bat no special 
allotments were made for the purpose. At the time 
of the registration of the will before the Regis rar 
the testator stated that he intended by the will to 
bequeath the property to charities. In a subse¬ 
quent suit the testator stated that he acquired 
properties for charity and intended to make a 
testamentary disposition in that behalf. Held, 
that the dedication was definite and not void for 
vagueness or uncertainty. 23 Bom 725 ; 30 Mad. 
540 dist. The mention of the word vars in the will 
did not make him the sale owners of the proper¬ 
ties subject to the carrying out of the directions 
relating to charity but constituted him trustee for 
the charities. 24 Bom 420 Dist.; 37 Mad. 199, 
Foil. ( Abdur Rahim and Scshagiri Aiyar, J y.) 
Muthukrishna Naicken v. Ramachandra Naic- 

ken. 47 I. G. 611 = 37 M. L. J. 489. 

- Religious endowment — Dedication — Infer¬ 
ence from circumstance. 

A dedication to the public may be inferred from 
a long course of conduct on the part of the 
founder and his descendants on the one and the 
public on the other. The appointment of a person 
as dharmukarta in his will is strong indication of 
the public character of the institution. So also 
the presence of the stone idols, the employment of 
archakas to worship, the attendance of worship¬ 
pers from all castes, etc. ( Wallis , C. f. and 
Srinivasa Iyengar, jf.) SiTaramanujachari v. 

Kanduri Vullamma. (1915) M. W. N. 842 — 
30 I. C. 822 = 2 L. W. 858 = 18 M- L T. 543. 

- R<ligi us en 'ow »ent — Dedication — Void 

-—Gift of immoveable properties to a Chatram not in 
existence — Construction—General charitable intention 
—Cypres doctrine. 

An Indian Christian executed a document 
whereby he dovoted certain properties of his as 
endowment for a Chatram or Choultry purported 
to have been built at a particular spot for the 
feeding of Paranesis, providing that he should 
manage it during his lifetime and that after his 
death those members of his family who were 
competent to manage should do so. Subsequently 
he made a further grant of money in the shape of 
Government securities to the fund, so created but 
varied the provisions as regards management 
contained in the previous deeds by vesting the 
same in the settlor and his daughter for their lives. 
The Ch it raw in question was never built and the 
Government securities given to the said Chatram 
under the second deed were even during the life¬ 
time of the settlor, transferred to a'different charity 
the lands beings reserved for the maintenance of 
the family. Held, that as the Chatram never came 
into existence the gift failed. A resulting trust 
accrued in favour of the settlor and his heirs. 
There was no general charitable intention clearly 
made out, and the trust could not be executed 
Cypres. The term reserving the right of manage¬ 
ment to those members of the family who were 
competent to manage was void for uncertainty. 
{Wallis, C. y. and Coutts-Trotter, y.) Doraisvvamy 
Piluu v . Sandanathammal. 2 -L W. O/ f - 

30 I. C. 225=(1915) M- W. N. 478. 

--.- Religious endowment — Dedication Grant. 

The mere fact that certain officers of the temple 
(grantees of an inano) spent a portion of the 
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income derived from the grant for performing 
certain festivals in the temple, does not show that 
the original grant was made for the benefit of the 
grantee as well as the temple- ( Walii ■, C. J. and 
Srimvasa Iyengar, y ,) SrirangachariaR v. Pra- 

NATHARTHIHARACHARIAR. (1915) M. W- N. 531 — 

30 I. C. 74=2 L. W- 632=18 M. L. T. 122. 

Religious endowment—Dedication Share of 


income — Charge. 

A share of the income from the family proper¬ 
ties may be dedicated to a trust and the whole 
family properties then remain charged with the 
payment of the amount. (Sankarntt Nuir and 
Spencer, yy.) Nagar DaMODHARA ShaNGHOG V. 
Ramappaya. 25 I. C. 399. 

- Religious endowment — Dedication Pre¬ 
sumption. 

In the absence of clear proof of dedication the 
facts that a village belonged to one Asthan, was 
held by its Mahant from time to time and was 
treated as part of the Asthan properties, raise a 
presumption of dedication either by the original 
Vlahant to whom it was granted or by his succes¬ 
sors. (Stuart and Kanhaiya Lai, A.y.Cs.) Ba s dBD 

Ban v. Ram SaRan. 45 I. C. 292 = 

5 0* Jj* J. do. 

- Religious endowment — Dedication—Proof 

of— Portion oj income dedicated to worship of public 
temple. 

The mere fact that the founder of a temple 
intended for public worship is spending a portion 
of his income derived from a certain property for 
conducting the temple is insufficient to establish 
that the corpus of the property is dedicated to 
the use of the temple. 2 Cai. 341 Ref. (Littdwy . 
y.C. and Kanhaiya Lai, A. J. C ) Parameshri 

Dass ,. G ir nil ar i Lal. 20 I 'l C J 2 259. 

* f i 

-Religious endowment— Dedication Evidence 


—Subsequent treatment of property—Effect of. 

Where there was no sufficient evidence that the 
particular property in dispute was purchased from 
the income of the Sangah or was dedicated by 
the founder of the Sangah after the purchase and 
the succession to it was not consistent with its 
being endowed property. Held , that the land 
was not part of the endowed property. (Kanhaiya 
La,, A. J. C.) Rajhan. B«ha» 8ur ? at. ^ 

__ Religious endowment — Dedication Proof 

^Mere appropriation of the rents and profits to 
the upkeep'of a religious institution is not 6ufh 
cient proof that the property is endowed. 2 Cal. 
311, Foil. (Lindsay, y. C. and Stuart, A, f.C.) 
Abdul Ghafdr ». Sh.am Sdndar Das^ q q ?g 

■Religious endowment — Dedication—Illusory 


dedication. ... a. 

To establish that certain lands are the subject 

of a valid endowment, public or private, it must 
be shown that an absolute grant of the lands was 
made with the intention that the properties should 
be applied to the purposes of the endowment, 
that the properties have since the grant been so 
applied and that the members of the family of the 
settlor have not treated the property m one the 
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profits of which were mainly intended to be 
applied for their own benefit. 15 C. W. N. 12L 
Foil. The dedication is nominal when there is no 
proof of the application of the income of the 
property for the purposes of the endowment and 
when the whole conduct of the parties is in on- 
sistent with the hypothesis of a valid trust. 
(Atkinson and Dass , JJ.) Siri Thakur Parmod v. 

Atkins. 53 I. C. 106=4 P. L. J. 533. 

Raligious Endowment ,-Idol. 

Religious endowment — Idol—Party to suit. 

Where property is endowed to an idol, the 
idol is a necessary party to a suit for pre emption. 
Otherwise the suit must fail, a decree cannot be 
given against a party who is not actually before 
the court. ( Richards , C. J. and Rafique , 7.) 
Madho Ram v. Jagat Singh. 52 I. C 18 = 

1 U. P. L. R. (H C ) 7. 

- Religious endowment-idol—BallaVachaeiya 

Goswamis. 

A Ballavachariya Goswami has a specific interest 
in the temple idol and other property helJ by him 
which is capable of being partitioned and trans¬ 
ferred. A gift by the Goswami to another 
Goswami or his successor-in-office is not invalid 
or contrary to customs and usage of the cult. 
(Richards, C. J. and Banerjee, J .) Gopal 
Lalji v. Girdhar Lalji. 231. C. 715. 

—- Religious endowm nt— Idol—Right to wor¬ 

ship—Idol belonging to another. 

A customary right to worship an idol belonging 
to another or a tree standing in a private premises 
cannot be acquired by the public or any group of 
the individuals by the mere circumstance of facts 
of worship being performed by persons who see 
in that object the abode of deity. No interest or 
right of management in the property of another 
be acquired by continued acts of worship being 
shown to that property. (Salasiva Iyer and 
Spencer , JJ .) Thf. Superintending Engineer, II 
Circle v. Kamakrishna Iyer. 

39 M L J. 151 = 12 L. W. 193 = 
(1920) M. W. N. 495 = 581. C. 885 = 

28 M. L. T. 163 

- —Religious endowment—Idol — Suit—Wrong 

descriptim of person representing idol—Effect on 
limitation. 

A wrong description in a suit of the person 
repesenting an idol is a mere irregularity or 
misdescription which can be amended without 
affecting the limitation for the suit. (Bamrj e, 
Kiramai Hussain ana Chamier, JJ.) Jodhi Rai 

v. 13asdeo Prasad. 8 A L. J 817 = 

111 C. 47 = 33 All. 735. 

- Religious endowment —Idil — Bequest. 

A bequest to an idol to be established in future 
is not invalid in Hindu Law. 37 Cal. 120 (h. B.) 
Foil. (Greav.s and Panton, JJ.) Saradindu 
Mukherjee v. Charu Chandra Durr. 

531. C. 885 = 23 C. W. N. 872. 

~;- Religious endowment — Idol —Shebait— 

Rights of. 

A Shebait has every right to litigate for the 
protection of property dedicated to an idol. It is 
not necessary to join the idol as party in any suit 

Which the Shebait may launch, 32 Cal- 129 and 
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®L!- * -03 Foil. (Chatter tee and Richardson, 

JJ.) Dina Bandhu Nandi a. Chami Jadd. M,j, 

34 I. C. 548. 

- R ligious endowment Idol—Property held by 

—Nature of—Gi, t to—Provi ion for maintenance. 

' n idol is a juridical person capable of taking 
and holding property and the nature of the title 
is not in any way different from that of a living 
individual. There is no distinction in this respect 
between a family idol and an idol in a public 
temple. 32 Cal. 129 (P. C.); 2 Cal. 341 (P. C.) Ref. 
to. A gift in favour of a consecrated idol is 
recognised to the same extent as a gift in favour 
of a deity in the abstract and can be given effect 
to even if the gifted property is charged with the 
maintenance of certain members of the family or 
of the manager of the trust. The property gifted 

must, however, be vested in the idol or diety as 

the case may be, though the donor may retain the 
management of the same in his own hands. The 
property gifted to an idol vests in it on the date 
of the gift even if the donor omits to get 
mutation names in its favour in his life time. 
Where an idol is duly consecrated for public 
worship the invisible deity is considered to reside 
in it. (Stuart and Kanhaiya lal, A. J. Cs.) 

Sitha Ramji v . Jadunath Singh. 24 I. C 72 = 

1 0. L, J. 204. 

R'ligious Endowment—Management. 

-- Religious end 'lament—Management— She¬ 

ba its anil Pujuris— Rights. 

Shebaits of a Thakur appointed defts. pujaris and 
gave certain properties for maintenance and 
worship on condition of forfeiture in case of 
misconduct to be determined by a special tribunal. 
Defts. were found guilty of misconduct and were 
deprived of the properties which were retained by 
the ti ihunal. The Shiboits sued fi/r possession : 
Held, that the agreement was not affected by the 
rule against perpetuities nor was it void for 
remoteness. Though there is no State Church or 
Ecclesiastical Court under Hindu law, a Civil 
Court may hold that a pujari has been removed 
from office on valid grounds. (Mooktrjee, A.C.J. 
and Fletcher, J.) Napar Chandra v. Kailash 
Chandra. 62 I. C. 510 = 25 C. W. N. 201. 

Religious and charitable endowment — Ma- 
nag. mint—Partition Turns. 

Where at a family partition it was agreed that 
the charity was to be managed by the eldest 
members of t. e various branches, by annual 
turns. Held, that it was a lawful agreement which 
the courts would recognise and enforce. (Wallis, 

C. J. and Hannoy , J.) UmatyorUPaGa.M Pillai v. 
Palanakayana Pillai. 28 I. C. 908. 

Relig.ous Endowment—Mutt. 

Disciples. 

Head of. , 

Junior head. 

Management. 

Succession. 

Religious Endowment—Mutt—Disciples. 

- Religious endowment — Mutt—Disciples _ 

Ptrmanent lease by trustee—Suit for declaration bv 
—Disciple o / hlutt, , , * 



